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PREFACE 


The  First  Volume  of  "  The  New  Reports  "  being  now  completed,  the 
Editors  are  enabled  to  thank  the  Profession  for  their  support  and  assistance. 
During  the  last  half-year  upwi^rds  of  600  cases,  embodying  every  decision 
of  practical  importance,  not  only  in  the  Superior  Courts  of  Eqmty  and  Law, 
but  in  the  Privy  Council,  Bankruptcy,  Admiralty,  Probate,  Divorce,  and  other 
Courts,  have  been  published  in  "  The  New  Reports  " ;  yet  each  Number 
has,  with  scarcely  an  exception,  contained  all  the  cases  decided  in  the  current 
week  up  to  and  inclusive  of  the  preceding  Wednesday, 

The  result  is  a  Volume  of  610  pages,  presenting  in  a  cheap  and 
portable  form  a  clear  and  compendious  digest  of  the  law  as  administered 
from  week  to  week. 

The  intrinsic  merits  of  this  work  must  speak  for  themselves.  But  the 
flattering  reception  which  has  been  from  the  first  accorded  to  it,  and  its 
increasing  popularity,  justify  the  Editors  in  expressing  their  conviction,  that 
its  success  will  prove  permanent. 
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88, 

9> 

86, 

61, 

68, 

Page      8,  line  8,  first  coliinm, /or  "aflSrming,"  read  "reversing." 

22,  second  column,  for  **  An  Assignee,"  read  '*  Another,  Assignees. " 
18,  first  column,  for  **  on  shares,**  read  ** no  shares." 
16,  second  column,  for  "plays,'*  read  "place." 
29,  second  column,  for  "  Ex.,"  read  **  Ex.  Ch." 
89,  first  column,  for  "xmexpected,"  read  "unreported-** 
13,  second  column,  for  "  Ex.,"  read  "  Ex.  Ch," 
,)  80,  second  column,  dele  "not." 

4  from  bottom,  second  column,  for  " Rule  discharged,"  read  "Rule  absolute.'* 
2  from  bottom,  first  column,  for  "appellant,"  read  "respondent." 

99,  the  case  of  Trotter  v.  Walker  should  have  preceded  TroUer  v.  Trevor, 
221,  lines  6,  7,  8  of  note,  second  column,  read  thus,  "  that  he  can  properly  make  the  motion  in 

his  own  suit  only,  or  could  have,"  &c. 
19  of  note,  second  column /or  "  27  Beav."  read  "26  Beav." 

82,  second  column,  for  ** Potts  v.  Potta"  read  "  Fox  v.  Fox." 

83,  second  column,  for  "  Webb  v.  Wolves,"  read  "  Webb  v.  Wools." 

84,  second  column,  for  "Palmer  v.  Simons,"  read  "Palmer  v.  Simmorida." 
8  of  note,  second  column,  add  "2  De  6.  F.  &  J.  654." 

11  from  bottom,  second  column,  for  "  assessment,"  read  "  as  ignment." 
12,  second  column,  after  "seemed,"  cuid  "to  me." 

16,  second  column, /or  "completed,"  read  "computed." 
82,  second  column,  for  "  19  &  20,*'  read  "  18  ft  19." 

5  from  bottom,  first  column,  for  " Regina,**  read  "  Pearson." 

17,  second  column, /or  "  ffalleU"  read  **J.  H.  Humphreys." 
4  from  bottom,  first  column, /or  "Sanders  v.  King,"  read  "Sadler  v.  Kinj." 
17,  second  column,  dele  "  Story's  Conflict  of  Laws,  s.  193.'* 
10  from  bottom,  second  column,  for  "  8  &  4  March,*'  read  "  4  &  6  March.*' 

12  and  13,  first  column,  for  "a  course  which  he  believed  had  been  adopted,'*  read 
"  which  he  believed  had  occurred." 

29,  second  column,  for  "  want  of  priority, "  read  "  wanLof  privity. " 
2  from  bottom,  second  column,  for  "  could,"  read  "cRdd  not" 
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EQUITY. 


Lord  OhanoeUor. }  Peeks  v,  Wtoohbe  Bailwat 
S,  KoY.  1862.     )  Company. 

Appeal  for  CosU — SetU&tnent  of  Suit. 

Where  iheparHes  to  a  tuU  haw  hy  their  etmdnet  after 
decree  reduced  the  queation  hettoeen  them  to  one  of  costs 
onJyf  the  Court  unU  not  entertain  a  petition  of  rehearing. 

This  was  an  appeal  from  a  decree,  dated  the  2iLd  of 
July,  1862,  made  bj  Sir  John  Stuart,  Y.C,  on  the  hear- 
ing of  the  canse.  The  decree  awarded  an  injunction  to 
restrain  tiie  defendants  from  continuing  in  possession  of 
or  otherwise  intermeddling  with  the  lands  described  in 
an  alleged  agreement  mentioned  in  the  bill,  and  from 
carrying  on  any  railway  or  other  works  thereon  until 
the  Talue  of  the  lands,  and  the  compensation  which 
on^t  to  be  paid  in  respect  of  the  purchase  thereof,  had 
been  properly  ascertained  or  agreed  upon,  and  paid  or 
deposited.  The  defendants,  the  company,  were  to  pay 
the  costs  of  the  suit. 

The  petition  of  appeal,  presented  by  the  railway  com- 
pany, was  answered  on  the  7th  of  July,  and  the  company 
being  anxious  to  open  their  line,  applied,  on  the  22nd  of 
July,  to  the  Leeds  Justices  to  haye  the  appeal  advanced. 
On  that  occasion,  the  railway  company  consenting  to 
leave  in  court  the  sum  of  300^.  previously  paid  in  to  the 
credit  of  the  cause,  and  to  pay  in  the  further  sum  of 
500/.,  it  was  ordered  that  the  defendants,  the  railway 
company,  should  be  at  liberty  to  do  any  of  the  acts 
restrained  by  the  ii^unction  up  to  the  hearing  of  the 
appeal,  the  order  to  be  without  prejudice  to  any  question. 
The  500L  was  paid  into  Court,  and  the  line  was  there- 
upon opened.  Subsequently,  under  the  124th  section 
of  the  Lands  Clauses  Consolidation  Act,  1845,  a  jury 
was  summoned,  who  assessed  the  purchase-money  and 
compensatbn  for  the  lands  at  a  sum  less  than  the  amount 
paid  into  court  by  the  company. 

Thou^  the  ii^unction  had  been  determined  by  the 

ascertaining  and  depositing  of  the  purchase-money  and 

compenaationy  the  appeal  was  brought  to  a  hearing  to 

have  the  Tioe-Chancellor's  decree  reversed  on  the  merits, 

n  order  to  avoid  payment  of  the  costs  of  the  suit. 

Oreeu,  Q.C,  and  W.  R  Fisher,  for  the  plaintiff. 

Speed,  mi  £Uiott  Foster,  for  defendants  in  the  same 


Malins,  Q.(7.,  and  Loeock  WM,  for  the  defendant , 
the  railway  company. 

The  LosD  Chancellor,  on  ascertaining  the  fiiu^ts 
above  stated,  refused  to  enter  into  the  merits  of  the  case, 
saying  that  from  the  course  of  events  since  the  decree 
it  was  now  impossible  for  him  to  defd  with  it  on  the 
materials  that  were  at  the  time  of  the^  decree  before  the 
Vice-chancellor. 

The  suit  had  been  settled  by  the  parties,  no  doubt  very 
properly,  since  the  time  of  presenting  the  petition.  The 
question  was  now  in  effect  reduced  to  a  mere  matter  of 
costs,  and  an  appeal  could  not  be  heard  only  on  account 
of  costs.*  The  Court  could  only  hear  a  cause  for  the 
purpose  of  making  a  substantive  order,  here  no  effective 
order  could  be  made,  as  the  injunction  appealed  against 
had  already  died  a  natural  death.  The  petition  must  be 
dismissed,  but  inasmuch  as  at  the  time  of  presenting  it 
the  decree  appealed  against  was  in  full  force,  the  dis- 
missal must  be  without  costs. 

Note,* — See  as  to  appeals  for  costs  only, 
Ovoen,  V.  OriffiJth,  1  Ves.  250. 
Chappell  V.  Purday,  2  Phil.  227. 
Angell  v.  Dams,  4  M.  &  Cr.  860. 
Gould  v.  Oranger,  Mos.  895. 
Bearnes  on  Costa,  864. 
Norton  v.  Cooper,  5  De  G.  M.  ft  Q.  728. 
Collard  v.  Boe,  4  De  G.  ft  J.  525. 
Burkett  v.  Spray,  1  Russ.  ft  M.  118. 
Taylor  v.  Popham,  18  Ves.  59  ;  15  Ves.  72. 


Lord  Chanoellor. 

8  Nov.  1862. 


TCRNBULL  V.  WOOLFE. 


Policy  of  Assurance — NonrOompUance  tmth  JRule, 

Non-compliance  vnth  a  rule  which  forms  part  of  the 
contract  of  insurance  prevents  the  insurer  from  recovering 
under  the  policy. 

One  of  the  rules  referred  to  in  the  policies  of  a  Mutual 
Assurance  Association  for  insuring  the  ships  of  members, 
provided  that  no  member  should  have  any  claim  for  the 
loss  of  a  ship  subject  to  a  mortgage,  unless  before  the  loss  a 
guarantee  by  the  mortgagee  had  been  delivered  to  the 
manager. 

An  insured  ship  toas,  to  the  knowledge  of  the  assoeia- 
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/uM»,  sv^eet  to  a  nunigage^  bui  no  gxiaranUc  ioas  delivered. 
Held,  ftuU  the  insurer  could  not  recover,  though  he  had 
paid  all  contributions  due  from  him. 

The  plaintiff  in  this  case  was  the  master  and  oWlier  of 
the  ship  Beatrice. 

Five  of  the  defendants  were,  in  1859,  the  members  of 
the  committee  of  management  of  the  London  Maritime 
Assurance  Association  ;  the  other  two  were  the  mort- 
gagees of  the  ship. 

The  "London  Maritime  Assurance  Association"  and 
an  association  called  the  "London  Marine  Assurance 
Association,"  distinct  from,  but  intimately  connected 
with  the  former,  and  managed  in  great  part  by  the  same 
persons,  were  associations  for  the  mutual  indemnity  of 
members  against  loss  or  .damage  to  their  ships,  on  the 
principle  of  each  member  contributing  in  proportion  to 
the  amount  covered  by  his  policy  to  make  up  the  loss 
sustained  by  the  others  during  the  currency  of  his  policy. 

In  March,  1869,  the  plaintiff  proposed  to  Hentzell,  the 
secretary  of  the  Marine  Association,  to  insure  the  Beatrice 
for  the  sum  of  800/. 

Subject  to  a  survey  of  the  ship,  which  was  afterwards 
made,  Hentzell  accepted  the  proposal  on  behalf  of  the 
Marine  Association  to  the  extent  of  500/.,  and  suggested 
to  the  plaintiff  an  insurance  for  the  remaining  300/.  with 
the  Maritime  Association,  whereupon  the  plaintiff  signed 
a  proposal  to  that  association  submitted  to  him  by 
Hentzell. 

On  the  14th  of  March  an  interview  took  place  between 
the  plaintiff  and  Hentzell  at  the  office  of  the  Marine 
Association,  during  the  course  of  which  the  plaintiff  com- 
municated the  fact  that  his  ship  was  mortgaged,  and 
Hentzell  undertook  to  obtain  from  the  mortgagees  the 
guarantee  required  by  the  rules  of  his  association.  This 
guarantee  was  afterwards,  in  fact,  procured  by  him. 

It  was  maintained  by  the  plaintiff,  but  denied  on  the 
other  side,  that  the  manager  of  the  Maritime  Association 
was  present  at  this  interview,  and  accepted  the  under- 
taking of  Hentzell  to  apply  for  a  guarantee  as  an  exone- 
ration of  the  plaintiff  from  liability  to  procure  one  for  the 
Maritime  Association  under  the  18th  rule,  which  is  set 
out  below. 

His  Lordship,  however,  in  delivering  judgment,  as- 
sumed in  favour  of  the  plaintiff  that  he  had  given  notice 
of  the  mortgage  to  the  Maritime  Association,  but  decided 
that  the  manager  had  not  accepted  the  imdertaking  of 
Hentzell  as  an  undertaking  on  behalf  of  both  societies. 

The  risk  for  800/.  was  accepted  by  the  Maritime  As- 
sociation ;  and  in  the  usual  course  of  business  of  the 
association  the  manager  drew  on  the  plaintiff  for  the  con- 
tributions, fix)m  time  to  time,  due  fi*om  him,  and  the  bills 
were  accepted  on  behalf  of  the  plaintiff.  The  draft  for 
the  la^t  contribution  demanded  was  sent  by  the  plaintiff 
after  the  loss  of  his  ship,  and  was  returned  to  him  by  the 
manager. 

The  Beatrice  was  lost  at  sea  on  the  24th  of  September, 
1859. 

The  plaintiff  and  liis  mortgagees  demanded  payment  of 
the  300/.,  which  the  manager  of  the  Maritime  Associa- 


tion refused  to  pay,  on  the  ground  of  non-compliance  on 
their  part  with  the  18th  rule  of  the  association,  which 
was  in  the  following  terms : — 

"That  no  member,  the  whole  or  any  part  of  whoso 
share  in  a  ship-  insured  in'  the  association,  shall  at  the 
time  of  entering,  or  afterwards  be  mortgiiged  or  assigned 
to  any  person  or  persons  for  any  debt  or  debts,  shall  have 
any  claim  by  virtue  of  this  policy,  nor  shall  any  assignee 
of  such  policy  have  such  claim  for  any  loss  or  damage 
which  may  be  sustained  by  such  ship,  unless  previous  to 
the  happening  of  such  loss  or  damage,  such  member, 
mortgagee,  or  assignee  shall  have  delivered  to  the  manager 
a  deed  of  the  mortgagee  or  assignee,  whereby  he  shall 
covenant  with  the  manager  to  pay  and  discharge  all  sums 
of  money  which  now  are  or  may  thereafter  become  due 
from  such  member  in  respect  of  such  ship  and  of  her 
being  insured,  and  of  the  insurances  underwritten  in  his 
behalf  in  this  association  as  owner  thereof ;  nevertheless, 
such  member  shall  still  be  liable  for,  and  shall  pay  his 
contribution  and  demands  the  same  as  if  such  mortgage 
or  assignment  had  not  been  made." 

The  rules  of  the  association,  of  which  this  was  one, 
were  referred  to  by  the  policy,  and  expressed  to  be  inco^ 
^jorated  with  it,  but  it  was  not  alleged  that  the  plaintiff 
had  any  other  notice  of  them. 

The  decree  of  the  Vice-Chancellor,  Sir  John  Stuart, 
established  the  plaintiff's  right  to  payment  of  the  800/., 
and  to  obtain  a  reversal  of  that  decree,  this  appeal  was 
presented. 

Maliiis^  Q,C.  and  Souihgate,  Q,C.  for  the  plaintiff. 

F.  S.  Williams  for  the  defendants,  the  mortgagees. 
Bacon,  Q,C,  and  Beaumont  for  the  defendants,  the 
members  of  the  Committee  of  Management. 

The  Lord  Chakcellob  said  that  he  was  sorry  to  be 
obliged  to  come  to  a  conclusion  differing  entirely  from 
that  of  the  Vice-Chancellor.  He  would  assume  in  the 
plaintiff's  favour  the  truth  of  his  allegation,  that  he  com- 
municated to  the  agent  of  the  defendant's  association  the 
fact  that  the  ship  was  [mortgaged ;  and,  on  the  other 
hand,  the  plaintiff  must  on  general  principles  have  im- 
puted to  him  a  knowledge  of  the  niles  of  the  society  with 
which  he  was  dealing.  Independently  of  the  conclusion 
from  principle,  it  appeared  that  upon  all  the  documents 
express  reference  was  made  to  the  rules,  and  it  was 
agreed  that  they  should  be  binding.  The  18th  rule, 
therefore,  was  a  constituent  part  of  tlio  contract,  which 
the  Court  was  asked  to  enforce.  The  argument  on  the 
part  of  the  plaintiff  had  taken  various  shapes,  and  ho 
would  put  it  in  every  way. 

Fii'st,  it  was  said  that  on  the  construction  of  the 
IStli  rule  the  obligation  to  apply  to  the  mortgagee 
was  imposed  upon  the  company.  Btit  one  reason 
appeared  to  him  sufficient  to  negative  that  conclusion, 
which  was  that  the  18th  rule  referred  not  only  to  mort- 
gages existing  at  the  time  of  effecting  the  insurance,  bat 
also  to  others  which  might  afterwards  be  mv\e,  as  to 
which  the  company  could  have  no  informa|i0i*     But 
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the  nile  must  have  the  same  constniction  as  to  both 
cl.issea,  and  it  was  idle  to  say  that  the  company  were 
l>oiiQd  to  do  what  they  had  no  means  of  doing.  The 
rleor  import  of  the  rule  was,  that  he  who  was  entitled  to 
I  he  equity  of  redemption  only,  should  bring  in  the  mort- 
«,'a?ee,  who  possibly  might  have  the  principal  ownership. 
He  could  not  give  the  plaintiff  the  benefit  of  this  argu- 
ment. 

Secondly,  there  was  an  allegation  of  fact,  independent 
of  the  construction  of  the  rule,  that  the  company,  by  their 
u^ent,  had  undertaken  to  apply  to  the  mortgagees,  and  so 
liA'  I  absolved  the  plaintiff  from  that  duty.  A  f ter  reviewing 
th^  eridence,  he  decided  that  no  such  undertaking  had 
iiecn  entered  into  on  the  part  of  the  association.  The 
plaintiff,  therefore,  remained  under  the  obligation  of 
comphing  with  the  18th  rule  if  he  wished  to  enforce  the 
contract. 

But  it  was  said  again,   that  things  had  been   done 
on  the    part    of   the   defendants   which    made    it   in- 
equitable for  them  to  resist  the  demand  of  the  plaintiff. 
Rivl  it  been  possible   he  would  gladly  have  rested  a 
decree  on  the  ground  that  the  company,  to  whom  he 
must  impute    through  their  manager  a  knowle<lge    of 
the  fact  of  non-compliance  with  the  rules,   had   after- 
wanls  by  making  demands  on  the  footing  of  an  engage- 
ment  with    the    plaintiff,     estopped    themselves    from 
i>^isting  his  claioL      If  the  obligation  of  applying  to 
the  mortgagees  had  fallen  upon  the  company,  or  if  the 
time  for  delivering  the  guarantee  had  arrived  and  been 
Iiasse<l,  it  could  not  have  been  permitted  that  the  com- 
pany, after  making  demands  on  an  imperfect  obligation, 
should  be  at  liberty  to  plead  the  imperfection  when 
mutuality  of  benefit  was  claimed  by  the  plaintiff.     But 
uo  time  was  specified  by  the  rule  for  the  performance 
of  \rhat  was   the  plaintiff's  duty,   and   the  company 
might  wen  expect  the  plaintiff  still  to  perform  that  duty, 
and  so  place  himself  in  a  position  to  establish  a  claim 
against  them. 

It  was  not  the  case  of  a  duty  which  had  been  already 
violated  by  the  pkintiff  with  the  knowledge  of  the 
company,  and  he  could  not  treat  the  company  as 
liaring  waived  by  their  demands  the  right  to  deny  the 
•  oinpletenesa  of  the  contract  Besides,  by  express  stipu- 
Ution  in  the  18th  rule,  power  was  reserved  to  the  om- 
I«iiy  to  enforce  the  contract,  although  that  rule  might 
not  l>e  complied  with  by  the  insurer.  The  Vice-Chan- 
<• -llor  had  treated  the  18th  rule  as  a  clause  of  forfeiture 
'Xtrinsic  to  the  contract,  and  which  would  have  the 
effect  of  rescinding  it ;  but  it  was  one  of  the  inherent 
conditions  of  the  contract,  and  as  it  had  not  been  com- 
phfil  with  no  right  of  action  ever  arose  on  the  policy. 
Tlie  law  was  too  strong  for  him,  and  he  must  dismiss 
the  bill,  but  without  costs. 


re^Us  and  profits  of  leaseholds,  without  restriction  as  to 
timr,  and  followed  by  a  gift  over  of  **  the  premises,  or 
siich  part  thereof  as  shall  remain  undisposed  of  '* — 
Held  a  charge  upon  the  corpus. 

James  Gutteridgo  by  his  will,    dated  the    29th   of 
November,  1827,  gave  from  and  after  the  death  of  his 
wife,  certain  leasehold  lands,  ground-rents,  and  premises 
to  William  Propert  '*  upon  trust  to  receive  and  take  the 
rents,   issues,    and  profits  thereof,    and  after  payment 
thereout  of  the  ground-rent  and  other  outgoings,  and 
tJie  interest  of  any  money  secured,   or  to  be  secured 
thereon,  upon  trust  to  pay  the  annual  sum  of  60/.  unto 
my  daughter  Harriet  for  and   during  the  term  of  her 
natural  life."    The  will  then  provided  that  the  annuity 
should  be  paid  to  the  daughter  half-yearly,  and  to  her 
separate  use,  and,  in  case  of  her  leaving  children,  should 
be  continued  for  their  benefit  until  the  youngest  should 
attain  twenty-one,  when  a  sum  of  400/.  should  be  raised 
by  sale  or  mortgage  for  the  benefit  of  the  children,  and 
proceeded  as  follows — **And  upon  further  trust  during 
the  lifetime  of  my  said  daughter,  and  until  the  youngest 
child,  if  any,  shall  attain  the  age  of  twenty-one  years, 
to  pay  the  residue  of  the  said  rents,  issues,  and  profits, 
after  payment  thereout  of  the  said  ground-rents,  interests 
and  outgoings,  and  the  said  annual  sum  of  60/.  unto  my 
said  son  Thomas  Gutteridge,  his  executors,  administrators, 
and  assigns,  or  otheiwise  permit  and  suffer  him  or  them 
to  receive  and  take  the  same  to  and  for  his  and  their  own 
use  and  benefit.     And  from  and  after  the  decease  of  my 
said  daughter,  in  case  she  shall  die  vrithout  leaving  any 
child  or  children,  or  in  case  she  shall  leave  any  child  or 
children,  then  from  and  immediately  after  the  attain- 
ment by  the  youngest  of  such  child  or  children  of  the 
age  of  twenty-one  years  and  the  raising  and  payment  of 
the  said  sum  of  400/.  as  before  directed,  and  from  and 
after  the  performance  of  all  the  before-mentioned  trusts, 
or  the  occurrence  of  any  event  in  the  meantime  which 
may  render  them  inoperative,  then  upon  trust  that  ho 
the  said  William  Propert,  the  elder,  do  and  shall  assign, 
transfer,  and  set  over  all  the  said  lands,  ground-rents, 
and  premises,  or  such  part  thereof  as  shall  remain  un- 
disposed of  unto  my  said  son,  his  executors,  adminis- 
ti'ators,  and  assigns  absolutely." 

In  a  creditor's  suit  for  the  administration  of  the  estate 
of  the  testator  the  property  forming  the  subject  of  the 
above  bequest  had  been  sold,  and,  after  providing  for 
mortgages  affecting  it,  there  remained  in  Court  a  sum  of 
700/.  stock,  or  thereabout,  the  residue  of  the  proceeds 
of  the  sale. 


Lord  ChanosUor.  1   « 

12  Nov,  1862.  J     P"^^^'IPS  *•  GUTTERIDOE. 

VUl—AnnuU^ — Pai/ment  out  of  Corpus. 
An.  oiMHi^  ^t«fi  by  will  to  one  f(rr  life  wt  of  the 


Stuart,  Y.-C,  at  the  hearing  for  further  consi- 
deration, liad  ordered  amongst  other  things  that  the  arrears 
of  the  annuity  of  60/.  should  be  paid  out  of  the  700/. 
stock,  and  that  the  future  payments  of  the  annuity 
which  the  interest  of  the  residue  should  be  insufficient 
to  meet,  should  be  provided  for  out  of  the  corpus. 
Against  this  part  of  the  onler  an  appeal  was  presented 
by  the  assignees  of  Thomas  Guttoridge,  the  residuary 
l^tee. 
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Matins  Q.C.^  and  MudcUl,  for  the  appellants.— The 
annuity  of  601,  is  not  a  charge  upon  the  corpus.  The 
testator  only  directs  it  to  be  paid  out  of  income  which 
he  thought  would  be  more  than  sufficient  to  meet  it. 

Foster  v.  SmUh,  1  Pk  629. 

AUy.'Genl.  v.  Paulden,  3  Ha.  555. 

EarU  V.  BelUnghanif  24  Beav.  445. 
The  words  '*such  part  thereof  as  shall  remain  undis- 
posed of"  in  the  gift  over  have  reference  only  to  the 
case  of  a  sale  or  mortgage  to  raise  the  400/. 

Oreen,  Q.C.,  and  Beavan,  for  the  respondents,  were 
not  called  upon. 

The  Lord  Chancellor  said  that  the  order  of  the 
Yice-Chancellor  was  right.  The  general  rule  was,  that 
an  unlimited  indefinite  charge  upon  rents  and  profits 
was  equivalent  to  a  charge  upon  the  corpus,  just  as  an 
unlimited  gift  of  rents  and  profits  was  a  gift  of  the 
corpus. 

Here  the  direction  was,  oiU  of  the  rents  and  profits 
to  pay  the  annuity  to  the  testator's  daughter  during 
her  lifty  not,  out  of  the  rents  and  profits  during  her  life 
to  pay  the  annuity.  The  right  of  the  trustee  to  receive 
the  rents  and  profits  was  general  and  indefinite  as  to 
time,  and  the  charge  would  continue  until  the  annuity 
was  satisfied. 

In  Foster  v.  Smith  the  terms  of  the  gift  over  reduced 
the  charge  on  the  rents  and  profits  to  a  charge  on  them 
only  during  the  life  of  the  annuitant.  On  the  death 
of  the  wife,  the  trustees  were  to  convey  and  assign  the 
estates,  and  so  by  the  express  terms  of  the  trust  the 
right  of  the  trustees  to  receive  the  rents  and  profits 
ceased  upon  the  death  of  the  wife,  and  the  annuity  could 
have  no  continuance.  The  Master  of  the  Rolls,  in  Earle 
V.  Bellingham,  followed  the  case  of  Foster  v.  Smith  on 
a  similar  ground.  In  that  case  there  was  a  trust  to 
transfer  the  corpus,  and  the  trust  was  expressed  in  words 
indicating  a  plain  intention  to  leave  the  corpus  undi- 
minished and  in  all  its  entirety  for  those  ultimately 
entitled. 

Here  the  gift  over  was  in  its  very  terms  made  subject 
to  the  antecedent  gifts,  and  the  assignees  of  the  residuary 
legatee  could  only  claim  what  remained  after  giving  their 
ftdl  legal  effect  to  the  antecedent  limitations.  There 
was  nothing  in  the  express  language  of  the  will  to  rebut 
the  presumption  that  the  annuitant  was  in  every  event 
to  receive  the  full  sum  of  60/.  a-year.  The  petition 
must  be  dismissed  with  costs. 

Note.^SteIfox  v.  Sugden,  John.  234,  was  not  cited. 
In  that  case  an  annuity  was  given  out  of  the  dividends  of 
a  fund  without  restriction  as  to  time,  and  then  followed 
a  gift  of  the  '*  residue  "  of  the  fund.  The  annuity  was 
held  not  to  be  a  charge  upon  the  corpus,  chiefly  on  the 
ground  that  there  was  a  gift  of  the  surplus  income  during 
the  life  of  the  annuitant.  It  will  be  seen  that  a  similar 
disposition  of  the  surplus  was  made  by  the  testator's 
will  in  this  case. 


IiOrdB  JiurtioeB.  )  Be  Silcock's  Lukagt. 
7  Nov.  1862.       )     HuTTON  v.  Hutton. 

Practice — LuTiacy — Production  of  Papers. 

Order  in  Lunacy  requisite  for  production  and  inspection 
of  documents,  <fecL,  filed  in  office  of  Master  in  Luwiey, 
where  lunatic  is  deceased. 

The  petition  was  intituled  in  the  matter  of  the  lunacy 
and  of  the  cause. 

In  the  year  1834  B.  B.  Silcock  was  found  by  inquisi- 
tion to  be  a  person  of  unsound  mind ;  and  his  sister, 
Phoebe  Silcock,  who,  by  the  report,  was  certified  to  be 
his  sole  heiress  and  only  next  of  kin,  was  appointed 
committee. 

On  the  death  of  Phoebe  Silcock  in  1851,  an  ad  interim 
committee  was  appointed,  and  an  inquiry  directed  to 
ascertain  who  were  the  expectant  heirs-at-law  and  next  of 
kin  of  the  lunatic.  Consequent  upon  such  inquiry  a  great 
number  of  certificates,  pedigrees,  and  other  documents 
were  placed  in  the  custody  of  the  Master  in  Lunacy ;  but 
no  certificate  or  report  was  ultimately  made  thereon. 

The  lunatic  died  in  1861  intestate. 

In  the  suit  of  HuUon  v.  HutUm  an  inquiry  was  directed 
in  chambers  for  ascertaining  the  next  of  kin,  &c.,  of  the 
deceased  lunatic 

The  parties  having  the  conduct  of  the  suit  were  de- 
sirous of  inspecting  and  obtaining  production  of  the  doco. 
ments  and  papers  in  the  custody  of  the  Master  in  Lunacy ; 
but  the  Master  refused  to  produce  or  permit  inspection  of 
such  documents  and  papers  without  an  order  in  lunacy. 
A  petition  was  therefore  presented  for  that  purpose. 

W.  R.  Ellis,  for  the  petitioners. 

Their  Lordships  granted  the  order  as  prayed,  subject  to 
the  approbation  of  the  Master  in  Limacy,  and  directed 
the  costs  of  the  petition  to  be  costs  in  the  cause. 


Lords  Jnfltioes* )  Be  Sartoris'  Ltjnact. 
11  Nov.  1862.     \   "Wylde  v,  Arnold. 

Practice — Lunacy — Prodtiction  of  Papers. 

Order  in  Luaiaey  requisite  for  production  and  inspeetiofi 
of  documents  filed  in  offiice  of  Master  in  Lunacy,  v^h^^ 
lunatic  is  living. 

This  was  a  petition  for  production  of  documents  onlyi 
at  the  hearing  of  the  suit  The  Master,  as  in  the  case 
above,  having  refused  to  produce  without  an  order  in 
lunacy. 

The  lunatic  in  the  present  case  was  still  living,  and 
the  petition  stated  the  acquiescence  of  the  cominittees  in 
the  production,  and  that  the  interests  of  the  lunatic 
would  not  be  thereby  prejudiced. 

J.  J.  Jervis  for  the  petitioner. 

Their  Lordships  granted  the  order  as  prayed 
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liOrdfl  JnatioAR   )  ^  National  Assurance  and 
*awJ;,r?Q«o      t       Investment  Compant. 

8  Nov.    1862.       j  COTTEBELL'S  CASE. 

Practice — Costs  of  Creditors*  Representative. 

Where  a  creditor  has  no  inierest  in  the  matter  of  an 
appeal  distinct  from  that  of  the  company ^  the  costs  of  his 
representative  appearing  separately  to  support  the  case  of 
the  official  manager  will  he  disallowed  in  part. 

This  was  an  appeal,  brought  by  the  official  manager 
of  the  aboYe-named  company,  against  an  order  of  the 
Master  of  the  Rolls,  by  which  he  refused  to  allow  the 
name  of  Mr.  Cotterell  to  be  placed  on  the  list  of  con- 
tribatories  in  the  matter  of  the  winding-up  of  this  com- 
pany. 

Selivyi^  Q.  (7.,  and  Jtoxlmrgh  for  the  official  manager. 

Baggailay,  Q.O.,  and  Cracknall,  for  the  creditors* 
representative,  supported  the  case  of  the  official  manager, 
the  Lords  Justices  protesting  against  such  a  course  being 
drawn  into  precedent. 

The  Solicitor  General,  and  Hobhouse,  Q.C.,  tor  Mr. 
CotterelL 

The  Lords  Justices  having  dismissed  the  appeal,  which 
tnmed  exclusively  on  the  particular  circumstances  of  the 
case,  a  question  arose  as  to  the  allowance  of  costs  to  the 
creditors*  representative. 

It  appeared  that  the  official  manager  had  appealed, 
nnder  the  sanction  of  the  Master  of  the  Rolls,  at  the 
instance  of  the  creditors*  representative,  and  it  was 
niged  that  the  latter  had  a  right  to  appear  on  all  matters 
affecting  the  estate  of  the  company. 
The  following  cases  were  cited  on  the  point : — 
Mexican  and  South  American  Cofnpany,   ex  parte 

Ashton,  4  De  G.  &  J.  81. 
SxparU  Hyam,  1  De  G.  F.  &  J.  324. 
Sledric  Telegraph  Company  of  Ireland,  81  L.  J. 

(n.  s.)  Ch,  8. 
Saxon  Life  Assurance  Society ,  2  J.  &  H.  414. 


TuENEB,  LJ.,  in  the  course  of  the  argument,  had 
observed  that  cases  might  arise  in  which  the  creditors 
iad  an  interest  distinct  from  that  of  the  contributories, 
and  in  such  cases  it  might  be  proper  that  the  creditors' 
representative  should  appear  separately. 

Knioht  Bruce,  L.J.,  gave  judgment,  and  said  that 
te  was  disposed  to  direct  that  the  official  manager 
Aoald  pay  Mr.  Cotterell  his  costs  of  the  appeal  and 
aiiould  be  allowed  to  retain  the  same,  together  with  his 
own  costs,  out  of  the  estate  of  the  company,  but  to 
allow  the  creditors'  representative  only  a  small  definite 
fflnn  out  of  the  estate  (51.  6*.),  as  he  saw  no  reason 
why  he  should  not  have  joined  with  the  official  manager 
ia  the  appeal.  He  was  unwilling  to  increase  unneces- 
sarily thecosts,  which  must  be  paid  at  the  expense  of  the 
contributories. 

TuEKBB,  L.  J.  concurred  with  Lord  Justice  Knight 
^"«»  in  his  view  of  the  present  case. 


Master  of  the  Bolla  )  t,  -r^    -r^ 

4  Nov.  1862/^        (  Richardson  v.  De  Held. 

Practice — Suit  against  Married  Woman! s  separate 
Property — Separate  Service, 

A  married  woman  is  entitled  to  a  separate  notice  of  a 
motion  for  a  receiver  of  her  separate  estate,  sccus  as  to  a 
motion  for  her  answering  separately. 

In  this  suit,  which  had  been  instituted  for  the  purpose 
of  obtaining  payment  of  a  debt  due  to  the  plaintiff  out  of 
certain  property  settled  to  the  separate  use  of  the  de- 
fendant Mrs.  De  Held, 

Stratum  moved  on  behalf  of  the  plaintiff,  that  Mrs. 
De  Held  might  have  leave  to  answer  separately  from  her 
husband,  and  that  a  receiver  might  be  appointed  of  her 
separate  property,  and  an  injunction  granted  to  restrain 
her  and  her  trustee  from  receiving  the  rents. 

The  defendants  Mr.  and  Mr&  De  Held  had  appeared  in 
person,  and  had  given  a  house  in  Harley  Street  as  their 
address  for  service,  pursuant  to  Cons.  Ord.  III.  5. 

Neither  Mrs.  De  Held  nor  her  husband  appeai*ed  upon 
the  motion,  and  the  only  way  in  which  notice  of  it  had 
been  served  upon  them,  was  by  leaving  such  a  notice  at 
the  address  in  Harley  Street 

Everitt  appeared  for  the  trustee. 

The  Master  of  the  Rolls  said  he  could  only  give 
the  order  to  answer  separately,  and  the  plaintiff  must 
afterwards  give  a  further  notice  of  the  motion  for  the 
appointment  of  a  receiver.  Service  at  the  address  in 
Harley  Street  could  only  be  regarded  as  service  on  the 
husband,  not  as  separate  service  on  the  wife. 

iViofo.— See,  however, 

Bimyon  v.  Mortimer,  6  Madd.  278 ; 

Patrick  v.  B<yme,  10  W.  R.  238  ; 
from  which  it  appears  that,  before  a  married  woman  can 
be  attached  for  want  of  an  answer,  separate  notice  of  the 
motion  for  leave  to  attach  her  must  be  served  on  her. 


Master  of  the  Bolls 

4  Nov.  1862. 


■\ 


BxTET  u  Bedford. 


Trade-mark — Interlocutory  Injunction, 

in  assignment  of  a  trade-mark  precludes  the  assignor 
from  again  assigning  it,  but  not  necessarily  from  using  it 
himself. 

This  case  came  on  upon  a  motion  for  an  injunction  to 
restrain  the  defendant  from  using  certain  trade-marks, 
and  from  granting,  or  attempting  to  grant,  the  right  of 
using  them. 

Before  1855  the'defendant  had  been  carrying  on  busi- 
ness as  a  steel  manufacturer  and  steel  merchant  at  the 
Regent  Works,  Sheffield,  and  had  as  such  been  using 
the  two  trade-marks  in  question,  of  which  one,  consist- 
ing of  a  lion  couchant  and  other  symbols,  had  been 
assigned  to  him  by  the  Corporation  of  Cutlers  in  the 
liberty  of  Hallamahire,  while  the  other,  consisting  of 
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the  words  "Wm.  Ash  &  Co.,"  had  been  purchased  by 
him. 

From  1855  to  1859  the  defendant  was  in  partnership 
with  two  other  persons,  and  the  partnership  firm  used 
the  same  trade-marks. 

In  1859  a  new  partnership  was  formed"  by" taking  in 
two  additional  partners,  and  by  a  deed,  dated  the  9th  of 
July,  1859,  to  which  all  the  five  copartners  were  parties, 
they  agreed  to  continue  copartners  for  ten  years,  from 
the  30th  of  June,  1859. 

By  this  deed  it  was  agreed  that  all  goods" to  be  manu- 
factured or  sold  by  the  copartnership  should  be  marked 
w^ith  the  corporate  seal  assigned  by  the  Cutlers*  Company 
to  the  defendant,  with  or  without  the  defendant's  name, 
or  with  such  other  name  or  mark  as  the  partners  should 
agree,  and  that  all  such  corporate  or  other  marks,  except 
the  name  of  the  defendant,  should  be  deemed  partner- 
ship property  during  the  continuance  of  the  partnership 
and  the  lives  of  the  parties  thereto  in  manner  therein- 
after mentioned  ;  provided  that  the  death  of  any  of  the 
partners  should  not  prejudice  the  copartnership  in  the 
use  of  such  marks.  And  it  was  thereby  declared  that 
the  corporate  mark  should  be  treated  as  partnership 
assets,  but  that  the  several  parties  thereto  should  at  the 
end  or  sooner  determination  of  the  partnership  have 
the  free  use  and  enjoyment  of  the  mark  for  the  remainder 
of  their  respective  lives,  either  alone  or  in  partnership 
with  any  other  person  or  persons. 

The  deed  also  contained  a  covenant  by  the  defendant 
that  the  corporate  mark  should  be  used  by  the  partner- 
ship, and  should  become  and  be  the  property  of  the 
partnership,  and  be  treated  like  the  other  assets  of  the 
copartnership. 

In  November,  1861,  the  partnershij)  firm  stopped  pay- 
ment, and  by  a  deed  dated  the  18th  November,  1861, 
and  executed  by  all  the  five  partners,  including  the 
defendant,  and  which  was  afterwards  duly  registered 
pursuant  to  the  Bankruptcy  Act,  1861,  all  the  real  and 
personal  estate  of  the  partners  jointly,  and  of  each  of 
them  separately,  was  assigned  to  trustees  upon  the  usual 
trasts  for  the  benefit  of  the  creditors.  This  deed  em- 
powered the  trustees  to  sell  the  trade,  trade  plant,  &c., 
as  a  going  concern. 

The  trustees  for  a  time  carried  on  the  business  of  the 
copartnership,  using  the  same  trade-marks  ;  but  in  the 
month  of  January,  1862,  they  contracted  to  selP  the 
whole  concern,  including  the  trade-marks  to  the  plaintiff. 
This  contract  was  approved  by  a  meeting  of  the  cre- 
ditors, and  was  carried  out  by  a  deed  of  assignment  dated 
the  12th  March,  1862,  to  which  the  defendant  was  not  a 
party,  the  price  paid  being  32,849Z. 

Tlie  defendant  contended  by  his  answer  that  the  plain- 
tiff was.  not  entitled  to  the  sole  and  exclusive  use  of  the 
trade-marks,  and  that  he  was  himself  entitled  to  use  them 
cither  alone  or  in  conjunction  with  any  other  person. 

The  defendant  also  admitted  that  he  had  sold  the 
trade-marks  to  another  Sheffield  house,  subsequently  to 
November,  1861.  The  purchasers,  however,  were  not  made 
parties,  as  they  had  agreed  with  the  plaintiff  to  abstain 


from  using  the  trade-marks  until  the  bearing  of  the 

cause. 

Selwyn,  Q.  C.  and  Bury  for  the  plaintiff. 
lUiidal  for  the  defendant. 

The  Master  of  the  Rolls  held  that  to  prevent  the 
defendant  from  himself  using  the  trade-marks,  would  be 
a  strong  measure  on  an  interlocutory  application,  there 
being  no  express  covenant  by  the  defendant  not  to  use 
them.  Though  he  had  assigned  the  trade-marks,  it  was 
not  clear  that  he  had  intended  to  make  an  exclusive 
assignment,  and  deprive  himself  of  the  right  to  use  them. 

But  as  regards  the  injunction  against  assigning  the 
trade-marks,  he  considered  the  case  a  clear  one  against  the 
defendant,  as  it  was  impossible  that  he  could  be  allowed 
to  assign  them  again  and  again.  If  Messrs.  Butcher  had 
been  before  the  Court,  the  plaintiff  would  have  been 
entitled  to  an  injunction  against  them,  unless  they  had 
proved  that  they  had  purchased  without  notice  of  the 
previous  assignment. 

The  defendant  then  gave  an  tmdertaking  not  to  assign, 
and  the  costs  were  reserved. 

Note. — See,  as  to  the  effect  of  an  assignment  of  a 
"goodwill," 

CrvUwell  v.  Lye,  17  Ves.  835  ; 
Harrison  v.  Gardner ,  2  Mad.  198  ; 
Churtan  v.  Douglas,  John.  174. 

Practice — Evidence, 

Order  of  course  granted  to  read  in  another  suit  evident 
taken  in  winding-up  suits. 

Fry  applied  for  an  order  for  leave  to  use  in  this  cause 
affidavits  which  had  been  made  in  proceedings  between 
the  same  parties  under  a  winding-up  order. 

His  Honour's  secretary  had  declined  to  make  an  order  of 
course,  because  it  did  not  appear  upon  the  face  of  the  pro- 
ceedings that  the  parties  to  the  present  suit  had  been  also 
parties  to  the  proceedings  under  the  winding-up  order, 
and  that  he  had  no  jurisdiction  to  look  at  an  affidavit 
proving  that  they  were  so. 

The  Master  of  the  Bolls  made  the  order  with  the 
usual  saving  of  just  exceptions,  sajring,  that  he  thought 
his  secretary  would  have  had  jurisdiction  to  make  it,  and 
that  the  admissibility  of  the  evidence  was  a  question  to 
be  decided  by  the  court  before  which  the  suit  came  to  be 
heard. 


^^NOV  *  W6?^^'  i  WiNKWORTH  V,  WiNKWOBTH. 

Practice— Infant's  Share  of  Eendue  above  300^. 
— Payment  ouiof  Court^-'Eeference  to  Chambert. 

A  general  order  for  referenu  to  (Chambers  grani^df 
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although  infants'  several  shares   exceeded   300^.   Cons. 
Ord.  XXXV.  1. 

Petition  for  payment  out  of  Court  of  a  sum  between 
300/.  and  400Z.,  being  one  eleventh  share  of  the  re- 
siduary estate  of  the  testator  in  the  suit  of  Winkworth  v. 
Winkworlk,  who  died  leaving  eleven  children,  whose 
title  to  the  residue  had  been  determined  in  the  suit. 
The  petitioner  was  the  fourth  of  such  children,  and  had 
attained  twenty-one. 

Ordered  as  prayed. 

/.  Napier  Higffins  also  asked  for  a  general  order  that, 
notwithstanding  the  amount  of  each  share  exceeded  300Z., 
all  applications  in  respect  both  of  tlio  income  and  corpus 
of  the  shares  of  the  children  who  were  still  infants,  and 
whether  made  by  their  guardians  or  by  the  cliildren  on 
their  attainment  of  nuyority,  should  be  referred  to 
Chambers.  He  had  been  informed  by  one  of  the  Registrars 
that  V.C.  Wood  had  made  such  an  order  in  an  unre- 
ported case  similar  to  the  present. 

The  Master  op  the  Rolls  made  the  order. 

Note. — See  also 
Goad  V.  Ripley ^  3  Jur.  (n.s.)  432  ; 
DanUll  V.  Daniell,  28  L.  J.  80  ; 
KnigTU  v.  Knight,  16  Beav.  35?,  note. 


Master  of  the  BoUb. 

8  Nov.  1862. 


I  Dickinson  v.  Teasdale. 

Trust  for  Pai/ment  of  DehtSy  or  mere  CJuirge — 
Plea — Statute  of  Limitations, 

A  general  direction  to  executors  who  have  no  estate, 
to  raise,  by  mortgage  or  otherwise  of  realty,  such  »um  as 
might  he  sufficient  in  aid  of  the  personally  to  pay  testator's 
debts,  does  not  create  a  trust  wiViin  3  <t*  4  Will,  4,  e.  27, 
sect.  25. 

Separate  portions  of  real  estate  devised  to  different  per- 
sonSf  charged  with  payment  of  debts;  payments  by  one 
devisee  on  account  of  interest  on  a  Inyiid-debt  do  not  prevent 
Statute  of  Limitations  running  in  favour  of  Uve  other 
devisee. 

Bill  by  a  bond-creditor  to  enforce  his  secui-ity  against 
thp  real  estate  of  the  obligor  of  the  bond. 

By  a  bond  dated  the  9th  November,  1810,  under  his 
hand  and  seal,  John  Teasdale,  the  testator,  for  himself, 
his  heirs,  executors,  and  administrators,  became  bound  to 
William  Robson,  his  executors,  administrators,  or  assigns, 
in  the  sum  of  8617.  109.  conditioned  for  the  payment  of 
4302.  15s.  and  interest 

The  plaintiff  in  this  suit  was  the  sole  executor  of 
Robson. 

John  Teasdale,  the  testator,  by  his  will,  dated  30th 
January,  1811,  devised  a  specific  portion  of  his  real 
estates  to  the  defendant  John  Teasdale  in  fee,  and  charged 
the  same  with  payment  of  half  his  just  debts  and  funeral 
rTpmiiMM,  ia  case  his  personal  estate  should  be  insuffi- 
cient^  ad  with  payment  of  half  the  mortgage  money  and 
dinged  upon  the  whole  of  his  real  property. 


The  remainder  of  his  real  estate  the  testator  devised  to  the 
defendant  Henry  Proud  in  fee,  charged  in  terms  identical 
with  the  above ;  he  then  bequeathed  all  his  personalty 
unto,  and  equally  between,  the  defendants  Teasdale  and 
Proud,  subject  to  the  payment  of  his  debts,  funeral  ex- 
penses, and  probate  of  his  will,  and  in  case  tlie  same 
should  be  found  insufficient  for  that  puqwse,  then  the 
testator  charged  all  his  real  estate  whatsoever  with  the 
payment  thereof,  and  directed  his  executors  to  raise  such 
sum  as  might  be  sufficient,  by  mortgage  or  otherwise  upon 
his  said  real  estate ;  and  appointed  Hodgson,  Hutchinson, 
and  Sarah  Proud  to  be  his  executors  and  executrix. 

The  testator  died  1st  April,  1811,  and  his  personal 
estate  was  insufficient  to  pay  his  debts ;  the  defendant* 
entered  into,  and  had  ever  since  been  in,  possession  of 
the  real  estate  devised  to  them  respectively. 

The  bill  charged  that  by  the  will  of  the  testator  an 
express  trust  for  the  payment  of  his  debts  was  created ; 
and  also,  that  if  an  express  trust  was  not  created,  the 
said  bond-debt  had  been  kept  alive  by  payments  made  on 
account  of  internist,  and  alleged  that  the  last  payment  on 
account  by  defendant  Teasdale  was  made  on  12th  Feb- 
ruary, 1845,  and  by  defendant  Proud  on  9th  November, 

1857. 

The  defendant  Proud  put  in  a  plea  and  answer,  setting 
up  the  Statute  of  Limitations,  and  denying  that  he  had 
ever  made  any  payment  on  account  of  the  said  debt. 

Hohlwusc,  Q.C.  and  W.  Brodrick  (A),  for  the  plea, 
cited  the  following  cases  : — 

On  the  question  whether  a  trust  within  the  25th  sec- 
tion of  the  Statute  of  Limitations,  or  a  mere  charge,  was 
created — 

Jacquet  V.  Jacquei,  27  Beav.  332. 
Knox  V.  Kdly,  6  Ir.  Ya\.  Rep.  279. 
Young  v.  Wiltmi,  10  Ir.  Eq.  Rep.  10. 
jyundas  v.  Blake,  11  Ir.  Eq.  Rep.  138. 
And  that  payments  on  account  by  defendant  Teasdale 
would  not  keep  the  debt  alive  as  against  defendant  Proud, 
Homan  v.  Andrews,  1  Ir.  Ch.  Rep.  106. 

Kay^  for  the  bill,  ai'gued  that  the  direction  to  the 
executors  to  raise  the  money  by  mortgage  or  otherwise 
(which  authoi-ised  a  sale,  Tasfcer  v.  Small,  6  Sim.  626, 
632),  created  an  express  trust  for  payment  of  debts  ;  he 
cited — 

Hargreaves  v.  Michell,  6  Madd.  826  {before  3  &  4 
Wm.  4,  c.  27). 

Hunter  v.  Nockolds,  1  M*N.  &  G.  640. 

Cox  V.  Dolman,  2  Do  G.  M.  &  G.  692. 

Siuno  V.  BootiL,  2  K.  &;  J.  132  ;  8  De  G.  M.  &  G.  69. 

Jacquet  v.  Jacquet,  ubi  supriu 

The  Master  of  the  Rolls  held,  that  a  mere  charge 
of  debts  was  created,  and  not  a  tnist  within  the  meaning 
of  the  25th  section  of  the  Statute  of  Limitations.  Both 
in  Snow  v.  Booth  and  Jacquet  v.  Jacquet,  there  was  an 
express  trust  for  sale,  and  direction  to  apply  the  proceeds 
in  payment  of  debts. 

His  Honour  also  held  that  payments  on  account  of  the 
bond-debt  made  by  defendant  Teasdale  could  not  bind 
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defendant  Frond,  or  prevent  the  statute  from  running  as 
between  the  plaintiff  and  Proud. 
The  plea  was  allowed,  with  costs. 

Note. — See  also  on  the  first  point, 

HuiU  and  Batemany  10  Ir.  Eq.  Rep.  360. 

On  the  second  point, 

WhUcmnhe  v.  Whiting,  Doug.  629. 
Roddam  v.  Morley,  1  De  G.  &  J.  1,  affirming  s.  c. 
2  K.  &  J.  836. 


Master  of  the  Bolls.  \    »-  t  v-rr 

8  Nov.  1862.  J    -Be  LETT. 

Practice — Solicitor — Bill  of  Costs — Taxation  after 

Payment, 

A  solicitor  fumisJied  a  Mil  of  costs  in  tvjo  columns,  one 
not  intended  for  taxation,  showing  items  omitted  in  the 
other — the  loiter  to  he  claimed  if  the  bill  were  submitted  for 
taxaiion. 

Client  paid  the  larger  amount,  under  protest,  to  release 
his  papers,  and  subsequently  petitumed  for  taxation  of  Ou 
bill. 

Taxation  ordered  notwithstanding  paym^ent. 

Petition  for  an  order  to  tax  a  solicitor's  bill  of  costs 
which  had  been  paid  under  the  following  circumstances. 
.   The  petitioner  had  employed  Mr.  Lett  as  his  solicitor ; 
the  latter's  bill  of  costs,  delivered  on  the  17th  June, 
1862,   amounted  to  32/.    2«.,  but,  in  addition  to  the 
column  of  charges  amounting  to  that  aggregate,  the  bill 
contained  a  seoond  column,   headed  **lf  this  bill  be 
taxed,  the  following  are  the  charges,"  and  the  aggregate 
of  the  items  in  such  second  column  was  23Z.  11^.  lOcf. 
The  petitioner  went  to  Mr.  Lett's  office  to  tender  the 
latter  amount ;  but  Mr.  Lett  refused  to  see  him,  or  to 
deliver  up  his  papers,  unless  the  larger  sum  was  paid. 
In  order  to  obtain  possession  of  his  papers,  the  petitioner 
thereupon  paid  the  82/.   28.,   but  under  protest,   and 
saying  that  he  should  apply  for  an  order  to  tax  the  bUL 
The  petition  complained  of  all  the   items  which  com- 
X)osed  the  82^  10s.  2d.,  the  excess  of  the  first  column 
over  the  second,  as  overcharges. 

Ba^hawe,  for  the  petitioner. 

Baggallay,  Q.C.,  and^i.  E.  Miller,  for  the  respondent, 
urged  that  the  items  in  question  were  fairly  chargeable 
in  respect  of  the  services  rendered,  and  were  not  gross 
overchai^es  such  as  to  entitle  the  petitioner  to  taxation 
after  ]>ayment,  such  payment  having  been  made  without 
pressure.     They  cited, 

ExparU  Turner,  5  De  G.  M.  &  G.  540 ;  24  L.  J. 
(N.  8.)  Ch.  71. 

The  Mastek  of  the  Rolls  was  of  opinion  that  a 
solicitor  was  not  at  liberty  to  deliver  a  bill  of  costs  in 
such  a  form,  that  the  petitioner  was  entitled  to  have  the 
bill  taxed,  and  that  the  res2)ondent  should  pay  the  costs 
of  the  petition. 

It  was  arranged  that,  in  Heu  of  taxation,  the  respon- 


dent should  repay  the  petitioner  8/.  10s.  2d.,  the  amount 
of  the  excess. 

Note.— See  as  to  form  of  bill, 

Waller  v.  Loci/,  1  ^lan.  &  Gr.  54  ; 
Be  Pender,  10  Beav.  390  ; 
Re  Smith,  4  Beav.  309  ; 

and  as  to  payment  under  protest  to  obtain  papers. 
Be  Fyson,  9  Beav.  117  ; 
Be  Tryon,  7  Beav.  496  ; 
Be  Davie,  8  W.  R.  16. 


Master  of  the  Holls.  \  BxVker  r.  Metropolitax 
10,  11  Nov.  1862.         5      Railway  Company. 

Specific  Performance — Railway  Company— Arbi- 
tration— Lands  Glauses  Act,  sect,  9. 

A  contract  for  the  purcliase  of  lands  by  a  BaUxtay 
Company  from  a  person  under  disability,  can  be  enforced 
against  ttu  Company  before  the  valuation  required  [fty  the 
9^  section  of  the  Lands*  Clauses  Act,  1845,  has  been  made, 
and  nottoithstanding  that  the  company  refuses  to  nomiwite 
a  surveyor  to  make  such  valuxition. 

Difference  between  a  contract  to  sell  at  a  price  to  he 
determined  by  arbitration,  and  a  contract  whidi  is  only  Uf 
be  valid  provided  the  price  fixed  be  not  less  than  the  value 
determined  by  arbitration. 

This  was  the  hearing  on  motion  for  decree  of  a  suit 
for  the  specific  performance  of  an  agreement  by  the 
defendants,  the  Metropolitan  Railway  Company,  to  pur- 
chase certain  houses  and  lands,  forming  part  of  the 
property  which  by  their  Acts,  and  in  particular  by  the 
Metropolitan  Railway  Act,  1860,  they  were  authorised 
to  take  compulsorily. 

The  plaintiff.  Sir  E.  Baker,  was,  under  his  father's 
will,  tenant  for  life  in  possession  of  the  property,  subject 
only  to  certain  building  leases. 

The  defendants  had  on  the  18th  of  July,  1860,  given 
notice  of  their  intention  to  take  the  property,  and 
various  attempts  had  subsequently  been  made  to  fix  the 
price.  At  length,  on  the  31st  of  January,  1862,  the 
defendants,  in  a  notice  in  the  usual  form,  preliminary 
to  summoning  a  jury,  offered  to  pay  the  plaintiff 
4612/.  6s.  Id.  for  purchase-money  and  compensation, 
and  this  offer  was  accepted  in  writing  on  behalf  of  the 
plaintiff  on  the  7th  of  February. 

On  the  12th  of  February  the  plaintiff's  solicitor  wrote 
to  the  defendant's  solicitors,  asking  when  the  money 
would  be  i)aid  into  court,  and  on  the  25th  of  February 
the  plaintiff,  having  nominated  a  surveyor  to  co-operate 
with  another  surveyor  to  be  nominated  by  the  defendaiiti» 
in  making  the  valuation  of  the  property,  required  by 
the  9th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  gave  notice  of  such  nomination  to  the  defendants. 

No  answer  having  been  received  to  the  letter  of  the 
12th  of  February,  and  the  defendants  not  having  nomi- 
nated any  surveyor,  the  plaintiff's  bill  was  filed  on  the 
18th  of  March. 

The  9th  section  of  the  Lands  Clauses  Consolidation  Act, 
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1845,  enacts  that  the  pnrchaae-money  or  compensation 
for  any  lands  to  be  purchased  or  taken  from  any  party 
under  any  disability,  ftc,  shall  not,  except  where  the  same 
shall  hare  been  determined  by  the  verdict  of  a  jury,  or  by 
arbitration,  or  by  the  valnation  of  a  surveyor  appointed 
by  two  justices,  be  less  than  shall  be  determined  by  the 
valuation  of  two  able  practical  surveyors,  one  of  whom 
shall  be  nominated  by  the  promoters,  and  the  other  by 
the  other  party  ;  and  if  they  cannot  agree,  by  such  third 
surveyor  as  any  two  justices  shall  appoint. 
Sehoyn^  Q.  C.  and  Botoring^  for  the  plaintiffs,  cited, 
Hawkes  y.    EasLem  Counties   Railioay    Company, 

5  H.  L.  Gas.  331 ;  3  De  a.  &  Sm.  743 ;  1  De 

G.  M.  &  G.  737. 

Baggallay,  Q.  C.  and  W.  /.  Bovill  for  the  defendants, 
contended,  that  there  was  no  binding  contract  imtil  the 
valuation,  required  by  the  9th  section  of  the  Lands 
Clauses  Act,  had  been  made ;  and  that  the  Court  had 
no  power  to  compel  the  defendants  to  nominate  a  sur- 
veyor to  co-operate  in  the  valuation. 

TilUU  Y.  Charing  Cross  Bridge  Company,  26  Beav. 

419. 
Darhey  v.  Whitaker,  i  Drew.  134. 

The  Master  of  the  Rolls  said,  that  this  argu- 
ment of  the  defendants  was  clearly  not  sustainable. 
It  is  true  that  a  contract,  the  terms  of  which  are 
uncertain  in  themselves,  e.  g.  a  contract  to  purchase  a 
property  for  such  a  sum  as  another  person  might  name 
cannot  be  specifically  enforced,  Darbcy  v.  Whitaker;  ^ut 
this  does  not  apply  to  a  contract  certain  in  its  terms,  bnt 
dependent  for  its  validity  upon  the  fulfilment  of  some 
rondition,  «.  g,  an  agreement  entered  into  in  a  suit, 
subject  to  the  approbation  of  the  Court  being  obtained. 
In  the  present  case  the  agreement  is  a  binding  one, 
provided  the  price  agreed  upon  be  sufficient,  and  the 
question  as  to  the  sufficiency  of  the  price  can  be  satis 
factorily  determined  by  the  Court. 

The  decree  directed  a  reference  as  to  whether  the  pricef 
was  a  reasonable  one,  having  regard  to  the  9th  section  o 
the  Lands  Clauses  Acts,  and  inquiries  whether  a  good 
title  could  be  made,  and  when  first  shown,  and  reserved 
further  consideration  and  subsequent  costs, — the  de- 
fendants to  ]viy  the  costs  up  to  the  hearing. 


Master  of  the  Bolls. 

11  Nov.  1862. 


ICassok  v.  Robehts. 

Verbal  Agreement  for  purchase  of  Freeliold  Land — 
DepotU  paid — Recovery  of  Deposit  after  Pur- 
chase  gone  off — Interest 

In  the  a^bsence  of  special  ogreemeTU,  a  deposit  paid  on 
account  of  purchase  money,  where  the  contract  is  not 
in/cfceaUe,  is  not  forfeited  in  the  event  of  the  'contract  not 
f"!ing  computed:  hut  the  purcJiaser  is  not  necessarily 
entitled  §9  uUsrtst  thereon. 

Phlillfff  daimed  to  be  a  creditor  of  the  estate  of 
.Toha  XIb^  doeeased,  in  the  sum  of  430^.  and  interest. 


It  appeared  that  plaintiff,  in  1856,  entered  into  a 
verbal  contract  with  Lloyd  for  the  purchase  of  the  fee* 
simple  (subject  to  a  mortgage  thereon)  of  certain  free- 
hold estates  in  the  county  of  Merioneth,  and  paid  him 
4301.  by  way  of  deposit.  Uoyd  died  in  October,  1866, 
having  by  his  will,  devised  and  bequeathed  all  his  real 
and  personal  estates  to  the  defendant  Phoebe  Roberts, 
and  appointed  her  sole  executrix.  The  purchase  was  not 
completed,  and  on  the  7th  of  February,  1860,  the  soli- 
citors of  the  defendant  wrote  to  the  plaintiff  inquiring 
whether  he  denied  that  there  was  a  binding  agreement 
to  purchase  the  estate,  or  whether,  admitting  an  agree- 
ment, he  did  not  wish  to  complete.  Plaintiff's  answer 
dated  8th  of  February,  1860,  was  as  follows  : — "  I  have 
given  this  matter  my  earnest  consideration,  but  with 
the  changes  connected  with  it,  arising  from  the  death 
of  Mr.  Lloyd,  I  do  not  consider  myself  called  upon  to 
complete  the  purchase,  and  having  since  had  other 
arrangements  to  make,  I  have  now  no  wish  to  do  so." 
The  whole  of  the  hereditaments  in  question  had  since 
been  sold  under  a  decree  of  the  Court  made  on  a  bill  filed 
by  the  mortgagees. 

Selwyn,  Q.C.,  and  Faher,  for  the  plaintiff. 

Hobhouse,  Q.C,,  and  G.  Osborne  Morgan,  for  the 
defendant,  argued  that  it  was  by  the  default  of  the 
plaintiff  that  the  contract  had  not  been  completed,  and 
that  in  consequence  the  deposit  was  forfeited  ;  it  wab 
immaterial  that  the  contract  was  not  in  writing  ;  the 
Statute  of  Frauds  prevented  the  contract  being  enforced, 
but  did  not  make  it  void ;  the  contract  was  so  far  good 
that  acts  done  under  it,  and  payments  made  in  respect 
of  it,  were  good ;  the  question  was,  by  whose  default 
was  the  non-completion  caused ;  if  by  the  purchaser's, 
then  the  deposit  could  not  be  recovered ;  and  the  sub- 
sequent sale  of  the  property  could  not  purge  the  previous 
default  made  by  the  plaintiff. 
They  cited, 

Sugd.  V.  AP,  p.  82  (13th  ed.). 

DaH,  F.  A  P.  p.  620  (3rd  ed.). 

SpraU  V.  Jeffery,  10  B.  ft  Cr.  249. 

Palmer  v.  Temple,  9  Ad.  ft  Ell.  608. 

Clark  V.  Upton,  3  Man.  ft  Ry.  89. 

Griffith  V.  Young,  12  East,  513. 

Lethbridge  v.  KirJeman,  25  L.  J.  Q.  B.  89. 

The  Master  of  the  Rolls  referred  to 
Goshell  V.  Arclicr,  2  Ad.  ft  Ell.  500. 

The  Master  of  the  Rolls  held  tliat  the  plaintiff 
was  entitled  to  a  decree.  It  would  be  highly  incon- 
venient if  in  every  case  in  which  a  deposit  had  been 
paid  ujwn  a  treaty  which  had  never  resulted  in  a  binding 
enforceable  agreement,  and  in  which  the  ^uon' agreement 
had  subsequently  gorfe  off,  the  Court  had  to  determine 
by  whose  default  the  completion  had  been  prevented. 
Doubtless  it  might  be  made  a  stipulation  that  if  the 
agreement  was  not  completed  the  deposit  should  not  be 
retunied  ;  but  no  case  had  been  cited  in  which  the  Court 
had  held,  where  there  was  not  an  enforceable  contract 
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that  tlio  deposit  was  not  recoverable.  Primd  facie  a 
deposit  was  money  paid  for  the  benefit  of  the  purchaser, 
to  be  applied  in  part  pajinent  of  his  purchase  money, 
but  recoverable  if  the  purchase  was  not  completed. 

Goshell  V.  Archer  suppoi-ted  this  view,  because  in  that 
rase  if  there  had  been  a  contract  which  had  not  been 
completed,  the  plaintiff  would  have  been  entitled  to 
recover  his  deposit,  interest,  and  expenses  ;  Imt  there 
being  no  valid  contract  at  all,  he  could  not  recover 
damages  for  a  breach  of  contra<;t  —  i.  c,  he  could  not 
recover  interest  and  expenses,  but  he  could  and  did 
recover  his  deposit. 

His  Honour  held  that  where  there  was  not  a  binding 
contract,  and  in  the  absence  of  any  stipulation  on  the 
subjoi't,  the  purchaser,  upon  the  negotiation  falling 
throuf^h,  was  entitled  to  have  his  deposit  returned,  and 
consequently  made  the  ordinary  creditor's  decree  for 
administmtion. 

His  Honour  also  expressed  his  opinion  (but  without 
deciding  the  point)  that  the  plaintiff  having  delayed 
making  his  application  for  five  years,  was  entitled  to 
the  de2)osit  only,  without  interest. 


Will — CoTUingenq/ — Gifi  over  an  Marriage, 

Projie.rt}/  was  bequeathed  upon  trust  to  pay  the  income 
to  E.  for  lifc^  if  slve  so  long  remained  unmarried,  but  in 
case  she  should  vnarry,  to  pay  the  income  equally  betioeen 
E.  and  M.  for  their  respective  lives,  and  upa)i  tlie  death  of 
M.  to  pay  a  moiety  of  capital  to  M^^s  cJiildren,  and  the 
other  moiety  to  EJ*s  children,  but  in  case  either  E.  or  M. 
should  die  leaving  no  issue  her  surviving,  to  pay  tlte  whole 
to  the  children  of  the  other.     E.  died  unmarried. 

Held,  that  ths  gift  of  income  to  Af.  failed,  but  the  gift 
to  MJ*s  children  on  the  dearth  of  E.  without  issue  took  effect. 

This  case  came  on  upon  motion  for  decree. 

The  suit  was  instituted  to  obtain  a  declaration  of  the 
rights  of  all  persons  interested  in  the  moneys  produced 
by  the  sale  of  real  estate  devised  by  the  will  of  Thomas 
Eiiton. 

The  trusts  of  these  moneys  declared  by  the  will  were 
as  follows  : — 

Upon  trust  to  pay  the  income  to  the  testator's  daughter 
Eliza  Eaton  for  her  life,  in  case  she  shoiUd  so  long 
remain  unmarried,  but  in  case  she  should  marry,  then 
iipon  trust  to  pay  such  income  equally  betweeu  his 
daughters  Mary  Hewitt  and  the  said  Eliza  Eaton  for  their 
respective  lives,  and  after  the  death  of  Mary  Hewitt  upon 
trust  to  pay  a  moiety  of  the  trust  moneys  to  her  children 
or  child,  and  upon  further  tinist  to  pay  the  other  moiety 
thereof  to  the  children  or  child  of  Eliza  Eaton,  but  in 
case  Mary  Hewitt  should  die  without  leaving  any  issue 
her  surviving,  or  all  her  children  should  die  under  21, 
without  leaving  issue,  in  trust  to  pay  the  whole  of  the 
trust  moneys  to  the  children  or  child  of  Eliza  Eaton 


with  a  trust  in  similar  terms  in  favour  of  the  children  or 
child  of  Mary  Hewitt,  in  case  Eliza  Eaton  should  die 
without  leaving  issue  her  surviving,  or  all  her  children 
should  die  under  21  without  leaving  issue,  and  with  an 
ultimate  trust  in  favour  of  other  persons  in  the  event  of 
both  Mary  He'^vitt  and  Eliza  Eaton  dying  without  leaving 
issue. 

Eliza  Eaton  and  Mary  Hewitt  were  the  testator's 
co-heirs  and  next  of  kin. 

Eliza  Eaton  received  the  income  of  the  trust  fund 
during  her  life,  and  died  without  having  been  married. 

Mary  Hewitt  was  still  living,  and  had  several  children, 
some  of  whom  had  attained  21,  and  one  of  whom, 
Tliomas  Eaton  He>vitt,  was  the  executor  of  Eliza  Eaton. 

The  question  arose,  whether  upon  the  death  of  Eliza 
Eaton,  all,  or  any,  and  which,  of  the  trusts  were  capable 
of  taking  effect. 

Glasse,  Q.  C. ,  and  Dickinson  for  the  plaintiff,  the  trustee. 

/.  H.  Palmer,  Q.C.,  and  5.  B.  Rogers  for  Mary  Hewitt, 
contended  that  all  the  ulterior  trusts  depended  on  the 
contingency  of  Eliza  Eaton's  marriage,  and  had  therefore 
failed,  and  there  was  a  total  intestacy. 

Toldervy  v.  Colt,  1  Mee.  &  W.  250,   a.  c.  1  Y.  &  C. 
621 ;  Pile  v.  Salter,  5  Sim.  411. 

Sliapter,  Q.C.,  for  the  adult,  and  Dauney  for  the  in- 
fant children  of  Mary  Hewitt,  contended  that  the  gift 
of  the  whole  fund  to  the  children  of  Mary  Hewitt  was 
not  dependent  on  the  contingency  of  Eliza  Eaton's 
marriage,  but  took  effect  as  a  distinct  gift  u|)on  her 
death  without  issue. 

Jeffreys  v.  Reynous,  6  B.  P.  C.  400. 

Grey  v.  Pearson,  6  H.  of  L.  Ca.  61. 

Browne  v.  Broicne,  Johns.  210. 

Brown  v.  Jarvis,  2  De  G.  F.  &  J.  168. 

Meeds  v.  Wood,  19  Bcav.  215. 

1  Jarman  on  Wills,  763  (3rd  ed.) 

Baily,  Q.C.,  and  Millar  for  Thomas  Eaton  Hewitt, 
contended  that  there  was  an  intestacy,  at  least  as  to  a 
moiety  of  the  income  during  the  life  of  Mary  Hewitt 

Winterbotham  for  the  persons  interested  in  the  ultimate 
gift  over. 

/.  ff.  Palmer,  Q.C.  in  reply  cited, 
Sheffield  v.  Lord  Orrery,  8  Atk.  282. 

EiNDERSLET,  V.-C,  said  that  the  rule,  according  to 
which  a  gift  over,  though  in  terms  made  upon  the 
marriage  of  the  donee  of  the  preceding  estate,  is  ex> 
tended  by  implication  so  as  to  take  effect  on  the  deter- 
mination of  that  estate  by  death,  could  not  apply  to  this 
case,  as  it  would  involve  the  absurdity  of  giving  to  Eliza 
Eaton  a  life  interest  in  the  event  of  her  own  death. 
Pile  V.  Salter  was  an  authority  for  this  view,  though  in 
that  case,  the  gift  over  being  of  capital,  and  not,  as  here, 
of  income.  His  Honour  could  not  follow  the  reasoning  of 
the  Vice-Chancellor  as  to  the  absurdity.  In  Jeffreys  v. 
Reynous  the  will  clearly  indicated  an  intention  that  the 
gift  over  should  take  effect,  but  in  the  present  case  the 
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gift  orer  of  the  income  was  clearly  dependent  on  the 
contingency  of  Eliza  Eaton's  marriage,  and  had  therefore 
failed  ;  but  it  did  not  follow  that  this  contingency  should 
override  all  the  subsequent  trusts,  and  the  gift  of  the 
whole  fund  to  the  children  of  Mary  Hewitt  in  the  event 
of  the  death  of  Eliza  Eaton  without  leaving  issue,  must, 
both  from  the  language  of  the  will  and  the  nature  of  the 
gift,  be  taken  to  be  distinct  and  independent,  and  there- 
fore capable  of  taking  effect  whether  Eliza  Eaton  was  or 
was  not  married.  There  was  nothing  in  the  will  implying 
un  intention  to  give  to  Mary  Hewitt  a  life  interest  in  the 
tvent  of  Eliza  Eaton's  death ;  her  children,  therefore, 
upon  that  event  took  immediate  vested  interests,  subject 
to  be  devested  in  case  they  should  all  prc-decease  their 
mother. 


Eindersley,  V.-C 

5  Nov.  1862. 


'  >    Madden  v.  Iking. 
Will — ConstJiiction — Two  eldest  Children^ 


A  ksUUoT  directed  that  upon  the  death  of  tJie  survivor 
^•/hii  wife  and  his  unmarried  dauglUers,  a  fund  sJunild 
k  divided  cgru/dlly  amongst  the  two  eldest  children  bom  in 
tfgitiinate  wedlock  to  each  of  his  sons  and  daughters  ;  but 
in  ntse  there  should  be  only  one  child  living  to  any  of  his 
^mrried  sons  or  daughters,  that  child  should  receive  only 
(he  proportion  divided  equally  according  to  tJie  number 
Oi/Tc  might  be. 

Held,  that  the  fund  was  divisible  aiiumg  the  two  eldest 
rKUdren  living  at  the  period  of  distribution  of  each  of  the 
tfdator's  sons  and  dauglUers. 

This  was  a  special  case  upon  the  constiniction  of  a 
I'Uose  in  the  will  of  William  Molesworth  Madden, 
whereby  he  directed  that  upon  the  death  of  the  survivor 
<>f  Ids  wife  and  such  of  his  daughters  as  should  remain 
unmarried,  part  of  his  residuary  personal  estate  should 
U  divided  equally  amongst  the  two  eldest  childi*en  bom 
in  lej^timate  wedlock  to  each  of  his  sons  and  daughters  ; 
bnt  LQ  case  there  should  be  only  one  child  living  to  any 
i'f  his  married  sons  or  daughters,  that  child  should 
reonve  only  the  proportion  divided  equally  according  to 
the  number  there  might  be. 

The  testator  left  two  sons  and  live  daughters.  Of  the 
danghters  two  only,  Marianne  and  Sophia,  remained 
unmarried ;  and  Sophia,  who  survived  the  widow  and 
ilarianne,  died  in  1861. 

The  first-bom  child  of  the  testator's  elder  son,  and  the 
Mji'ond-bom  child  of 'the  testator's  younger  son,  died  in 
thf  lifetime  of  Sophia  Madden  ;  and  at  her  death,  in 
ISol,  there  were  living  the  second-bom  and  third-born 
•  hililren  of  the  elder  son,  the  first-bom  and  third-bom 
diltlren  of  the  younger  son,  and  the  two  eldest-bom 
<-biIdren  of  each  of  the  three  married  daughters. 

The  queition  being  among  whom  the  fund  was  divisible 
iit  the  death  of  Sophia  Madden,  it  was  contended, 

1st.  By  Hfee  lepresentatives  of  the  deceased  children  of 
T^e  9BfUt,  I3ial  the  two  oldest-bom  children  of  each  son 
^  <^Mi|^llBr  took  Tested  interests  at  their  birth,  which 


2nd.  By  those  who  came  within  the  description  of  the 
two  eldest-born,  and  also  survived  Sophia  Madden,  that 
they  alone  were  entitled. 

8rd.  By  the  third-bom  children  of  tlie  sons — that  the 
two  eldest  children  living  at  the  period  of  distribution  of 
each  son  and  daughter  were  the  objects  of  the  gift. 

Cadinan  Jones  for  the  executor. 

Speedf  for  the  representatives  of  the  deceased  childi-cn, 
cited  on  the  question  of  vesting, 

Packham  v.  Gregoryy  4  Hare,  396  ; 

1  Jarinan  on  Wills,  798  (3rd  ed.) ; 
and,  with  special  reference  to  gifts  of  residue, 

Booth  V.  BooUi,  i  Ves.  399. 

JosiaJi Smith,  Q.C.,  for  the  second-bom  child  of  the 
elder  son,  and  the  eldest-bom  child  of  the  younger  son, 
and  the  two  eldest  children  of  the  several  daughters,  cited 
on  the  same  question, 

Adams  v.  Adams,  25  Beav.  652  ; 

Adams  v.  Roharts,  26  Beav.  658  ; 

1  Jarman,  758  ;  2  id.  78; 
and  that  " one  child "  might  mean  "one  such  child." 

Tovms  V.  Wentworth,  11  Moo.  P.  C.  C.  526. 

Kingdon,  for  persons  claiming  through  a  child  of  one 
of  the  daughters,  cited, 

Re  BenneWs  Trusts,  3  K.  &.  J.  280. 

Baily,  Q,C,  for  the  third-bom  children  of  the  sons, 
was  not  called  upon. 

KiNDERSLEY,  V.-C,  Said  tliat  the  only  question  was, 
who  were  meant  by  the  two  eldest  children  bom  in 
legitimate  wedlock  to  each  of  the  testator's  sons  and 
daughters.  Eldest  might  mean  either  eldest  by  birth  or 
eldest  at  the  time  of  distribution  ;  it  was  said  that  the 
word  "bom"  pointed  to  the  former  of  these  meanings, 
but  the  phrase  was  **bom  in  legitimate  wedlock,"  that 
is  to  say,  "legitimate"  or  "lawful"  simply.  Then 
came  the  words  "but  in  case  there  shall  be  only  one 
child  living  of  any  son  or  daughter,"  and  "living  "  must 
mean  "living  at  some  particular  time,"  which  could  only 
be  the  period  of  distribution.  It  had  been  suggested  that 
"  only  one  child  "  might  be  read  "only  one  such  child  " 
on  the  analogy  of  cases  where  there  was  a  gift  to  a 
particular  class  of  issue,  and  a  gift  over  on  failure  of 
issue  generally.  But  here  there  was  no  need  to  interpo- 
late the  word  **such,'*  unless  it  were  assumed  that 
eldest  in  the  preceding  gift  meant  priores  natu,  which 
was  the  very  point  at  issue.  The  testator,  then,  ha\dng 
by  the  subsequent  clause  provided  for  the  case  of  only 
one  child  living  at  the  period  of  distribution,  must  have 
intended  by  the  former  clause  to  provide  for  the  case  of 
more  than  one  child  living  at  that  time,  and  conse- 
quently to  have  meant  by  eldest,  not  eldest  by  birth, 
but  eldest  at  the  period  of  distribution.  This  being  so, 
the  question  of  vesting  did  not  arise.  It  must  be  de- 
clared that  the  fund  was  divisible  among  the  two  eldest, 
children  li^dng  at  the  death  of  Sophia  Madden  of  each 
of  the  testator  8  sons  and  daughters. 
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Will — Children  aiid  Issue, 

A  testator  devised  real  estate  upon  trust,  after  the  death 
of  A.  for  all  the  children  and  issue  of  A.  which  she  might 
leave  her  surviving^  and  their  respective  heirs  and  assigns 
as  tenants  in  common,  and  if  hui  one  such  child,  then  for 
such  only  child  his  or  her  heirs  and  assigns,  hUif  A. 
should  die  unthout  leaving  such  issue,  or  leaving  such  and 
all  of  them  should  die  during  minority  without  leaving 
issue,  then  over;  he  also  bequeathed  personal  estate  upon 
Corresponding  trusts,  with  a  gift  over,  in  case  there  should 
"be  no  such  children  or  issue,  or  being  such  all  of  thetn 
should  die  during  minority  without  leaving  issue. 

Held,  that  at  A.'s  death  her  children  and  remoter  issue 
then  living  took  per  capita. 

This  case  came  on  upon  motion  for  decree. 

The  suit  was  instituted  to  ascertain  the  true  construc- 
tion of  the  will  of  William  Aguttcr. 

The  testator  devised  his  real  estate  to  trustees  upon  trust 
for  his  wife  for  life,  with  remainder  upon  trust  for  his  daugh- 
ter Eliza  Cancellor  for  life,  and  after  her  death  upon  trust 
for  all  the  children  and  issue  of  his  said  daughter,  which 
she  might  leave  her  surviving,  their  respective  heirs  and 
assigns  as  tenants  in  common,  and  if  but  one  child,  then 
upon  trust  for  such  only  child  his  or  her  heirs  and  assigns, 
but  if  his  said  daughter  should  die  without  leaving  such 
issue,  or  leaving  such  and  all  of  them  should  die  during 
minority,  and  without  leaving  issue,  then  upon  other 
rusts ;  he  also  bequeathed  his  residuary  personal  estate 
upon  trusts  corresponding  with  the  said  trusts  of  his 
real  estate,  with  a  gift  over  in  case  there  should  be  no 
such  children  or  issue,  or  being  such  all  of  them  should 
die  during  minority,  and  without  leaving  lawful  issue. 

Eliza  Cancellor  survived  the  testator's  widow,  and  died 
leaving  two  children,  viz.,  Charlotte  Cancellor,  and  John 
Henry  Cancellor,  and  one  grandchild,  viz.,  Henry  L. 
Cancellor,  a  son  of  John  Henry  Cancellor,  and  no  other 
issue  her  surviving. 

The  question' was,  whether  upon  the  death  of  Eliza 
Cancellor,  Henry  L.  Canc§llor  was  entitled  to  share  con- 
currently with  his  father  and  aunt  the  real  and  per- 
sonal estate  of  the  testator. 

Baity,  Q,.C.  and  Osborne  for  Charlotte  Cancellor,  and 
F.  V,  Hawkins  for  John  Henry  Cancellor ;  contended 
that  either  the  words  "  children  and  issue  "  must  be  cut 
down  by  the  subsequent  words  '*if  but  one  child"  so  as 
to  mean  "children," 

North  y.  Martin,  6  Sim.  266  ; 
or  the  gift  to  issue  was  substitutional. 

Butter  V.  Ommaney,  4  Russ.  70. 

Bazalgetie,  Q.C.  and  Aikin  for  Henry  L.   Cancellor; 
contended  that  children  and  issue  took  concurrently, 
Cwmingham  v.  Murray,  1  De  G.  &  Sm.  866. 
De  Witte  v.  De  Witte,  11  Sim.  41. 
Cormack  v.  Copous,  17  Beav.  897. 
(hrdon  v.  Whieldon,  11  Beav.  170. 


That  the  original  gift  was  not  cut  down  by  subsequent 
words, 

Jesson  V.  Wright,  2  Bligh,  1. 

Boddy  V.  Fitzgerald,  6  H.  of  L.  Ca.  823. 

The  wortls  **one  such  child"  might  include  remoter 
issue, 

Cfale  V.  Bennett,  Amb.  681. 

Baily,  Q.C.  in  reply. 

KiNDERSLEY,  V.-C,  Bald  that  no  construction  of  this 
will  that  could  be  suggested  was  free  from  difficulty^;  still, 
he  felt  bound,  if  possible,  to  put  some  construction  upon 
it  rather  than  declare  the  gifts  void  for  uncertainty. 
The  gift  to  "children  and  issue"  in  its  natural  and 
primary  sense  would  entitle  the  remoter  issue  to  share 
with  the  children  pari  passu,  and,  unless  some  other 
part  of  the  will  contained  a  clear  indication  of  a  contrary 
intention,  this  natural  and  primary  construction  must 
be  adopted.  Now  the  subsequent  trust  for  an  only 
child,  to  the  exclusion  apparently  of  remoter  issue, 
certainly  appeared  somewhat  inconsistent  with  this  con- 
struction of  the  preceding  gift ;  but  the  difficulty  might 
be  got  over  by  taking  the  word  "child  "  in  the  expression 
"  but  one  such  child  "  to  include  remoter  issue.  Again, 
the  testator,  by  kis  use  of  the  words  "  children  or  issue," 
in  the  clause  introducing  the  gift|over  of  the  personalty, 
showed  that  he  understood  the  distinction  between  the 
words ;  and,  therefore,  when  he  used  them  together  in  the 
original  gift  to  "  children  and  issue  "  he  must  be  taken 
to  have  assigned  to  each  word  its  own  distinct  meaning. 
There  was  no  indication  in  any  part  of  the  will  of  an 
intention  that  issue  should  take  by  way  of  substitution. 
On  the  whole  then,  although  reluctant  to  adopt  a  con- 
struction, which  would  give  to  a  child  an  interest  concur- 
rently with  its  parent,  His  Honour  came  to  the 
conclusion,  that  the  two  children  and  the  grandchild 
of  Eliza  Cancellor  took  the  estate  upon  her  death  as 
tenants  in  common  in  equal  shares. 

Note. — See  also. 
Swift  V.  Swift,  8  Sim.  166. 


Practioe — Transmission  of  IrUerest — Multiplicity 

of  Suits, 

The  assignee  of  the  interest  of  a  defendant  in  the  sub- 
ject matter  of  an  existing  suit  in  which  an  order  has  been 
made  is  not  entitled  to  institute  a  fresh  suit  in  respect  of 
such  interest. 

This  was  a  suit  instituted  for  the  purpose  of  having  the 
arrears  of  an  annuity,  alleged  to  be  charged  on  land, 
raised  by  sale  or  mortgage. 

The  grantee  of  the  annuity  had  been  made  a  party  to 
a  suit  for  the  administration  of  the  grantor's  real  and 
personal  estates,  and  an  order  had  been  made  in  that 
suit  on  the  subject  of  the  annuity.    Some  yeaia  after- 


5  Not.  186tl 
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wards  the  annoity  waa  assigned  to  the  plaintiff  in  this 
£oit 

One  of  the  questions  now  raised  was  as  to  the  right  of 
the  plaintiff  to  institate  the  present  soit. 

Glasae^  Q.C,,  and  Karalake,  for  the  plaintiff. 

BaUy,  Q.C.,  /.  H.  Palmer,  Q.a,  Toller,  Q,C.,  Chap- 
man] Barber,  C.  Berkeley  Taylor,  O.  Lake  Russell,  and 
E,  Charles,  for  the  several  defendants. 

KiXDEBSLEY,  Y.-C,  said  that  as  the  interest  in  re- 
spect of  which  the  plaintiff  sued  had  been  dealt  with  by 
an  order  in  an  existing  suit,  and  no  new  right  was  esta- 
blished, the  plaintiff  ought  not  to  have  filed  an  original 
bill,  but  to  have  taken  proceedings  in  the  former  suit  to 
get  himself  placed  in  the  position  of  his  assignor. 

The  bill  must  be  dismissed  with  costs,  without  preju- 
ilice  to  any  other  proceedings  which  the  plaintiff  may 
be  advised  to  take. 

iVofe.— See 
PhUipps  V.  Clarhe,  7  Sim.  231  ; 
Booth  y.  Creswicke,  8  Sim.  352,  and  cases  cited. 
Foster  y.  Deaeath,   6  Madd.  59,  where  the  assignee 
appears  to  have  applied  be/ore  decree. — £d. 

^^^^^^leT'"^'  1   WBLLESLEY  17.  MORNINGTON. 

Practice — Stop-order, 

A  stop-order  cannot  be  obtained  where  there  is  no  fund 
in  Court,  no  order  to  bring  a  fund  into  Court,  and  no 
certainty  that  a  fund  will  be  brought  into  Court. 

This  was  a  petition  by  incumbrancers  on  an  annuity 
which,  under  a  decree  and  orders  in  the  above  suit,  was 
payable  to  the  Countess  of  Momington  out  of  any  surplus 
which  might  remain  after  payment  of  prior  incumbrances, 
<^  a  smn  of  money  raiseable  under  the  trusts  of  certain 
deeds  out  of  the  estates  of  the  late  Earl  of  Momington. 

The  petition  was  for  a  stop-order  on  the  arrears  of  the 
aniniity  or  the  moneys  payable  in  respect  thereof  under 
the  said  decree  and  orders. 

There  were  no  funds  at  present,  and  it  was  doubtful 
whether  there  would  ever  be  any  funds  available  for  the 
pftjment  of  the  annuity. 

Ihruce  for  the  petitioners. 

^^  Q-C,  Preelingf  and  Lea,  for  the  Countess  of 
Monungton. 
The  following  cases  were  cited, 
Day  v.  Day,  28  Beav.  391,  1  De  G-  &  J.  145. 
BartleU  v.  BarUeU,  1  De  G.  &  J.  127. 
Lord  V.  Colvin,  10  W.  R.  420. 
Be  Duhe   of  Cleveland's   Harte  Estates,  Moi^an's 
Chaaceiy  Acts,  489,  3id  ed. 

KiKDMaunr,  V.-C,  said  that,  unless  a  precedent  could 
be  foondy  ho  ■hould  not  make  a  stop-order  in  a  case 
where  thcct  iras  no  fond  in  Court,  no  order  to  bring  a 
^'uid  iiife»  Oaag%  and  no  certainty  of  any  fund  being 


Stuart,  V.-C. )  In  re  The  Trusts  of  the  Will  op 
7  Nov.  1862.     J        William  Brown,  deceased. 

Sale  of  Trust  Estate — Exception  of  Minerals — Act 
of  25  dh  26  Vict.  c.  10§,  s.  2— Sanction  of  the 
Court — Consent  of  Beneficiaries, 

Upon  every  application  to  the  Court  by  trustees  or  other 
persons  under  the  2nd  section  of  25  &  26  Vict.  c.  108,  the 
consent  of  the  persons  beneficially  entitled  is  necessary. 

This  was  a  petition  by  trustees  appointed  by  the 
Court,  praying  that  His  Honour  would  order  and  sanction 
the  sale  and  disposal  of  the  trust  estate,  or  any  part 
thereof,  with  an  exception  or  reservation  of  the  minerals 
and  rights  and  powers  of  or  incidental  to  the  working, 
getting,  and  carrying  away  of  such  minerals,  and  would 
also  order  and  sanction  the  sale  and  disposition  of  the 
minerals  and  such  rights  and  powers  as  aforesaid,  sepa- 
rate and  apart  from  the  lands,  "without  prejudice  to  any 
future  exercise  of  the  authority  with  respect  to  the 
excepted  minerals  or  the  undisposed  lands. " 

Roberts,  for  the  petitioners. 

Mounsey,  for  the  parties  beneficially  entitled,  consented 
to  the  order. 

The  Yice-Chancellob  made  the  order  in  the  form 
prayed,  and  intimated  that,  although  the  Statute  was  silent 
on  tlie  point,  he  considered  that  the  appearance  and 
consent  of  the  beneficiaries  was  necessary,  and  that  he 
should  require  such  consent  on  all  similar  applications. 

Order  as  prayed. 

Note. — See 

Be  Legge's  Settled  Estates,  6  W.  R.  20,  V.-C.  K  ; 

Be  Franklin's  Settled  Estates,  7  W.  B.  45,  V.-C.  S. 
under  the  19  &  20  Vict.  c.  120  (the  Leases  and  Sales  of 
Settled  Estates  Act),  where,  under  peculiar  circumstances, 
the  order  was  made  without  service  on  all  the  beneficia- 
ries; compare 

Orey  v.  Jenkins,  26  Beav.  351. 

Eyre  v.  Saunders,  4  Jur.  N.  S.  830. 


Wood,  V.-0.    )  LiND  V,  IsLB  OP  Wight  Fzbby 
4,  7  Nov.  1862.  {  CoMPANT. 

Ftiblic  Company — Lands  Clauses  Act,  1845, 
sec.  23  —  Specific  Performance — Mandamus — 
Legal  Remedy — Injunctionr^  Unproved  AUegor 
turns — Coats, 

Where  an  arbitration  to  fix  the  amount  of  compensation  to 
be  paid  for  land  taken  by  a  Public  Company  had  failed^ 
it  was  held  that  the  proper  remedy  was  by  mandamus  to 
compel  the  Company  to  summon  a  jury  under  the  2drd 
section,  and  specific  performance  was  refused. 

Land  not  within  a  notice  to  treat  had  been  taken  posses- 
sion of  by  a  Public  Company  who  had  erected  some  works 
on  it.     The  plaintiffs,  who  claim^i  the  land,  had  between 
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the  filing  of  the  hill  and  the  Jiearing,  pulled  down  part 
of  Vie  Companj/s  works. 

Held,  that  tJie  projxr  mode  of  trying  ilte  right  to  tlie 
land  was  al  lata  by  cjccttneiU  ;  aiid  tJie  plaintiffs  luiving 
taken  (he  law  into  their  awn  hands,  and  not  having  ap- 
2)lied  for  an  injunction  heforc  the  hearing,  were  not  tlicn 
entitled  to  it, 

AllegatioTis  in  hill  which  prevented  the  case  bein^  deter- 
mined on  demurrer  failing  on  tJie  evidence,  ground  for 
costs  against  tlic  plaintiffs  on  dismissal  of  bill. 

This  was  the  hearing  of  the  cause. 

The  defendants,  The  Isle  of  Wight  Feny  Company, 
were  incorporated  under  an  Act  which  received  the  Royal 
assent  on  the  21st  of  July,  1856,  and  in  which  the  Lands 
Clauses  Consolidation  Act,'1845,  was  incorporated.  The 
Company's  powers  of  compulsoiy  purchase  were  limited 
to  one  year,  and  the  completion  of  the  authorised  works 
to  three  years  from  the  passing  of  the  Act. 

On  the  24th  of  April,  1857,  the  Company  served  notice 
on  the  plaintiffs  to  treat  for  the  purchase  of  all  their 
interest  in  the  sea-beach  or  shore  adjoining  the  manor  of 
Ashey  or  Ashey  and  Ryde  in  the  Isle  of  Wight. 

The  i)laintifrs  claimed  to  be  entitled  to  the  sea-beach 
or  shore  in  equal  undivided  fourth  parts.  Their  title, 
however,  was  disputed  by  the  Company,  who  alleged  a 
title  in  the  Ci'own,  from  whom  they  had  previously 
obtained  an  agi^eement  for  the  purchase  of  all  its  rights 
in  the  land  required.  The  plaintiffs,  besides  their  claim 
to  the  soil  of  the  shore,  claimed  to  be  entitled  to 
manorial  rights  over  the  foreshore  as  lords  of  the  manor 
of  Ashey  or  Ashey  and  Ryde.  This  latter  title  was  not 
disputed  by  the  Company. 

On  the  11th  of  July,  1857,  the  Company  paid  2007. 
into  court,  under  the  85th  section  of  the  Lands  Clauses 
Act,  as  the  value  of  the  manorial  rights  over  the  land 
proposed  to  bo  taken  by  them,  and  gave  two  bonds  of 
1007.  each  to  the  plaintiffs  as  lords  of  the  manor,  and 
then  entered  into  possession  in  the  usual  way,  and  com- 
menced the  erection  of  a  pier  and  other  works. 

On  the  10th  of  September,  1857,  the  plaintiffs  served 
notice  on  the  Company  for  appointment  of  arbitrators,  to 
determine  the  amount  of  compensation  to  be  paid  for  the 
land,  and  arbitrators  were  shortly  afterwards  appointed. 
However,  they  omitted  to  subscribe  the  proper  declara- 
tion required  by  the  33rd  section  of  the  Act  before 
proceeding  with  the  arbitration,  and  they  also  appointed 
an  umpire  in  an  informal  and  irregular  way.  The  arbi- 
tration was  not  proceeded  with,  and  the  umpire  refused 
to  take  any  steps. 

On  this  part  of  the  case,  the  bill  prayed  for  alternative 
relief ;  either  that  the  defendants  should  complete,  and 
directions  be  given  for  ascertaining  the  amount  of  the 
compensation,  or  that  they  should  abandon  their  notices, 
re-deliver  up  the  land,  and  remove  their  works. 

There  was  a  second  p^  of  the  case,  relating  to  some 
land  not  included  in  the  notice  to  treat,  but  within  the 
limits  of  deviation,  which  the  Company  had  taken  and 
erected  some  works  on. 


The  bill  asked  that  the  defendants  should  be  ordered 
to  give  up  ^  this  latter  land  to  the  plaintiffs,  and  for  an 
injunction. 

The  bill  was  filed  in  December,  1859,  but  no  interlo- 
cutory application  had  been  made  for  an  injunction. 
Since  the  filing  of  the  bill,  the  ])laintiffs  had  pulled  down 
the  Company's  works  on  the  land  not  included  in  the 
notice  to  treat,  in  consequence  of  which  an  action  of 
trespass  had  been  J)rought  by  the  Company  against  the 
plaintiffs,  and  was  then  pending. 

The  bill  also  contained  allegations  of  misrepresenta- 
tion and  concealment  on  the  part  of  the  defendants,  and 
of  their  insolvency  and  inability  to  go  on  with  their 
works  :  all  of  which  were  met  by  the  defendants*  cvi" 
dence. 

It  Wiis  fui'ther  alleged  by  the  plaintiffs,  and  denied  by 
the  defendants,  that  the  failure  of  the  arbitration  w&s 
due  to  the  Company's  default.  The  defendants  admitted 
at  the  bar  that  the  old  arbitration  could  not  be  proceeded 
Avith  now. 

The  questions  princii^idly  argued  were — 

1st.  Whether  the  remedies  afforded  by  the  Lands 
Clauses  Act  were  exhausted  ? 

2udly.  Supposing  the  23rd  section  still  to  apply, 
whether  the  plaintiffs  were,  notwithstanding,  still  en- 
titled to  come  to  this  Court  to  have  the  amoimt  of  com- 
pensation ascertained  ? 

On  this  point.  Walker  v.  Eastern  Counties  Railway 
Company,  6  Ha.  694,  was  cited  for  the  plaintiffs,  which 
they  endeavoured  to  distinguish  from  Adams  v.  Lond4>n 
and  Blackwall  Railway  Company,  2  Mac.  &  G.  118. 

On  the  second  part  of  the  case  the  plaintiffs  asserted 
their  right  at  least  to  an  injunction. 

The  defendants  contended  that  the  plaintiffs'  remedy 
was  at  law  by  action  of  ejectment,  citing — 

Web^r  y.  Sovth  Eastern  Railway  Company,  1  Sim. 

(N.  8.)  272; 
Deere  v.  Gxusst,  1  My.  &  Cr.  616, 
and  that  the  plaintiffs  having  stood  by  and  allowed  the 
works  to  be  nearly  completed,  it  was  too  late  to  get  an 
injunction  at  the  hearing.* 

Rolt,  Q.C.,  and  Betherington,  for  the  plaintiffs. 

Sir  H.  Cairns,  Q.C.,  Webster,  and  C.  T.  Simpson,  for 
the  defendants. 

Wood,  V.-C,  considered  that,  on  the  first  part  of  the 
case,  the  former  abortive  arbitration  was  at  an  end,  and 
that  on  the  evidence  the  defendants  were  not  exclusively 
to  blame  for  the  failure  of  it.  The  remedies  provided  by 
the  Lands  Clauses  Act,  however,  were  not  thereby  ex- 
hausted, and  the  proper  mode  of  proceeding  under  this 
state  of  circumstances  was  that  pointed  out  by  the  latter 
part  of  the  23rd  section.  Following  Adams  v.  London 
and  Blackwall  Railxcay  Company,  the  Vice-chancellor 
held  that  the  plaintiffs  could  not  come  to  this  court  for 
assistance  ;  their  proper  remedy  being  by  mandamus  at 
law,  to  compel  the  Company  to  proceed  under  the  23nl 
section ;  and  he  observed  that,  although  Lord  Cottcn- 
ham,   in  Adams    v.   Lowion  and   BUbckwall   Railway 
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Company,  guarded  himself  from  overruling  Walker  v. 
Eastern  Counties  RaUway  Company,  yet  in  fact  the  two 
cases  could  not  stand  together. 

On  the  second  part  of  the  case,  the  Court  held  that  the 
proper  remedy  of  the  plaintiffs  was  by  ejectment  at  law. 
They  might  have  been  entitled  to  an  injunction  to  pro- 
tect their  rights,  until  the  question  could  be  tried  at  law, 
if  they  had  appKed  in  time,  and  before  the  defendants 
works  were  commenced,  or  when  they  were  only  just 
conmienceA  Not  having  appUed  for  an  injunction 
before  the  hearing,  and  having  taken  the  law  into  their 
own  hands,  they  were  not  now  entitied  to  an  injunction. 

As  to  the  costs,  the  aUegations  of  misrepresentation, 
conceahnent,  and  the  Company's  insolvency  had  pre- 
vented the  case  being  heard  on  demurrer,  and  therefore 
the  bill  must  be  dismissed  with  costs. 

•  Note. — See  on  this  point, 
Davnes  v.  Marshall,  1  Drew.  &  Sm.  557—566, 
•md  cases  there  cited. 

Wood,  V.-C.Kr. 

7  Nov.  1862.    ( -"^ASSEY  v,  Massey. 

Practice — Pleading — Inquiry  as   to  WUful 
Neglect  aiid  Default. 

In  ord^r  to  obtain  an  inquiry  as  to  toilful  neglect  and 
dffauU,  U  is  necessary  that  the  bill  should  allege  at  least 
oae  specific  act  of  wilful  neglect  and  defavU^dicta  in 
Coope  V.  Carter,  2  De  (?.  M,  &  Q.  292,  explained. 

This  was  an  administration  suit,  which  now  came  on 
upon  motion  for  decree.  The  testator,  who  died  on  the 
10th  of  September,  1850,  empowered  his  widow,  Maigaret 
Massey,  to  carry  on  his  business.  She  did  so  untU  the 
1st  of  November  in  the  same  year. 

The  widow  and  two  defendants,  Lambert  and  Milns, 
were  the  executrix  and  executors  who  proved  the  will. 

Lambert  and  Milns  in  their  answer  to  the  original  bill, 
a<hiutted  the  existence  of  book  debts  due  to  the  estate, 
and  that  none  of  them  had  been  got  in  by  them.  They 
stated  that  they  had  been  informed  by  the  widow  and 
behered  that  the  book  debts,  or  some  of  them,  had  been 
got  in  by  her. 

The  amended  bill  sought  to  charge  the  executors  with 
wilful  neglect  and  default  for  not  getting  in  the  book 
debts  generally,  without  specifying  any  particular  instance 
of  default. 

The  answer  of  the  executors  to  the  amended  bill  stated 
their  belief,  that  those  debts  which  had  not  been  got  in 
^'y  the  widow  were  irrecoverable. 

Wilcock,  Q.a,  and  EveriU,  for  the  plaintiffs,  asked  for 
an  inquiiy  in  the  decree  as  to  the  wilful  neglect  and 
default  of  the  two  executors  in  not  getting  in  the  book 
debts,  and  cited, 

CovpcY.  Ccvrter,  2  De  G.  M.  &  G.  292. 

^  4*C*»  ttnd  lAUie,  for  the  defendants,  the  two 
executon,  eited, 

▼.  Mfowwk,  8  E.  &  J.  292.* 


Burtt  for  the  widow. 

Wood,  V.-C,  said  that  he  adhered  to  the  view  he 
took  in  SleigU  v.  Lawson,  that  in  order  to  obtain  an 
mquiry  as  to  wilful  neglect  and  default,  the  plaintiff 
must  allege  at  least  one  specific  act  of  wilful  neglect  and 
default ;  and  that  Lord  Justice  Knight  Bruce  s  dicta  in 
Coope  V.'  Carter  only  applied  where  there  was  a  balance 
of  evidence  creating  in  the  mind  of  the  Court  a  case  of 
suspicion. 

He  dismissed  the  bill,  so  far  as  it  sought  to  charge 
wilful  neglect  and  default. 

Note*—^Qe  also  observations  in 
Jones  V.  Morrall,  2  Sim.  N.  S.  249,  250. 

Wood,  V.-C.    )    a 

8,  11  Nov.  1862.  J    Shepherd  v.  Nottidge. 

Will — Construction — Gift  to  ExecuUyrs— 
Beneficial  Interest 

A  testatrix  bequeathed  to  her  executors  all  her  plate,  linen, 
<fcc.,  and  other  persomd  effects,  in  confidence  that  they 
would  dispose  of  the  sarne  as  she  migJU  by  memorandum 
or  otherurise  direct. 

By  a  duly  attested  codicil  she  gave  a  life-interest  in 
an  additional  legacy,  observing  that  the  bequest  would 
make  Utile  difference,  as  it  would  eventually  fall  into  the 
residue;  and  adding  lourds  to  show  that  the  bequest  umM 
only  affect  the  vUerest  of  her  executors. 

Held,  that  the  executors  took  the  entire  residue  of  the  per 
sonal  estate  for  their  oum  benefit. 

This  cause  came  on  upon  motion  for  a  decree,  as  to 
the  construction  of  the  will  and  codicils  of  Harriett 
Lancaster. 

The  testotrix  by  her  will,  dated  in  1855,  gave  nume- 
rous stock  and  money  legacies,  including  one  to  her 
nephew  the  defendant,  B.  C.  Nottidge,  and  one  to  her 
niece,  the  wife  of  F.  P.  Ripley  ;  and  also  the  interest  of 
1000/.  to  a  servant,  with  a  direction,  that  upon  the  death 
of  the  servant  such  sum  was  to  return  to  the  residue  of 
her  property.  Then  came  the  following  bequest :  **I 
give  to  F.  P.  Ripley  and  R.  C.  Nottidge  all  my  plate, 
linen,  furniture,  china,  glass,  wines,  liquors,  books,  wear- 
ing apparel,  trinkets,  and  other  personal  effects  in  con- 
fidence, that  they  wiU  distribute  and  dispose  of  the  same 
as  I  may  by  memorandum  or  otherwise  direct."  And 
she  appointed  the  said  F.  P.  Ripley  and  R.  C.  Nottidge 
her  executors. 

In  April  1858,  the  testatrix  made  a  first  codicil  to  her 
will,  and  thereby  gave  a  contingent  interest  in  certain 
further  sums  of  stock  to  R.  C.  Nottidge,  whom  she 
described  as  **one  of  my  executors  and  residuary 
legatees,"  and  also  directed  her  "executors  and 
residuary  legatees"  to  pay  other  sums  ;  and  concluded 
with  the  following  proviso  :—**  Lastly,  it  is  my  will 
and  desire  that  my  executors  may,  if  they  think  proper, 
defer  paying  any  legacies  or  making  any  transfers  fo' 
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seven  or  twelve  months  after  my  decease,  in  which  case 
any  dividends  or  income  accruing  due  in  the  meantime 
shall  form  part  of  my  residuary  estate." 

In  May  1858,  the  testatrix  made  a  second  codicil  to 
her  will,  in  which  (after  alluding  to  the  fact,  that  a 
bequest  made  in  her  will,  but  revoked  in  her  first  codicil, 
would  by  such  revocation  fall  into  the  residue  of  her  pro- 
perty) she  gave  a  life-interest  in  a  revoked  bequest,  adding 
"the  alteration  will  make  very  little  difference,  as  it  will 
eventually  fall  into  the  residue,  although  not  quite  so 
soon;"  and  concluded  with  these  words,  sic  "These 
wishes  written  by  myself,  and  only  concern  the  interest 
of  my  executors  will,  I  feel  sure,  be  quite  sufficient  for 
ihem  to  fulfil  all  herein-named,  but  will,  perhaps,  be 
more  correct,  if  I  sign  my  name  in  the  presence  of  two 
witnesses  who  are  also  in  the  presence  of  each  other/* 

The  testatrix  died  in  March,  1860  ;  and  probate  was 
granted  of  the  will  and  the  two  codicils,  but  refused  to 
numerous  non-attested  testamentary  memoranda. 

After  the  payment  of  all  debts  and  legacies,  a  consi- 
derable residue,  besides  articles  ejusd&m  generis  with 
those  specified  in  the  will,  remained  in  the  hands  of 
the  executors. 

The  questions  raised  were, 

1st.  Whether  the  gift  contained  in  the  will  included 
the  entire  residue  of  the  personal  estate  of  the  testatrix, 
or  was  confined  to  the  articles  mentioned  and  others, 
^usdem,  generis, 

2nd.  Whether,  if  the  entire  residue  was  included, 
F.  P.  Ripley  and  R.  C.  Nottidge  took  it  for  their  own 
benefit)  or  as  trustees  for  the  next  of  kin  of  the  testatrix. 

8irH.  Cairns,  Q.C.,  and  Langworthy  {ot  the  plaintiffs, 
next  of  kin. 

Gifard,  Q.C.f  BeaUs,  Bedtodly  and  Rdbinson,  forde- 
lendants  in  the  same  interest. 

Admitted  that  the  general  residue  was  included  in  the 
bequest  in  the  will,  but  contended  that  the  executors 
took  only  as  trustees,  and  cited, 

Briggs  v.  Penny,  8  Mac.  &  G.  546. 

Bolt,  Q.C.,  and  Ferrers  for  Nottidge,  and  the  repre- 
sentatives of  Ripley,  contra. 

Wood,  V.-C,  said  that,  if  the  wiH  had  stood  alone, 
there  would  be  little  doubt  but  that  following  the  case 
of  Briggs  v.  Penny  his  decision  must  have  been  in  favour 
of  the  next  of  kin. 

After  reviewing  the  words  of  the  first  codicil.  His 
Honour  came  to  the  conclusion  that  the  indication  they 
afforded  was  not  by  itself  sufficient  to  constitute  the 
interest  of  the  executors  a  beneficial  one,  but,  passing 
on  to  the  second  codicil,  he  thought  the  concluding  words 
decisive  of  the  question  in  favour  of  the  executors. 

Although  the  Court  held  in  general  that,  by  a  bequest 
made  "  in  confidence,*'  a  trust  was  positively  imposed, 
jet  in  the  present  case,  the  testatrix  had  explained 
the  meaning  she  attached  to  the  word  "confidence." 
Wlien  giving  a  life  interest  in  the  additional  sum  taken 
oat  of  the  residue,  she  herself  had  deemed  it  better  to 


have  the  bequest  attested,  and  the  words  of  apology  she 
had  used  in  reference  to  this  bequest  were  addressed  to 
the  executors,  and  had  nothing  to  do  with  the  next  of 
kin. 

The  words  of  the  will  were  to  be  construed  by  the 
codicils,  and  the  will  could  not  be  regarded  as  im- 
posing a  trust  on  the  executors. 

Declare  that  the  entire  residue  of  the  personal  estate 
of  the  testatrix  was  bequeathed  to  F.  P.  Ripley  and  B. 
Nottidge  for  their  own  benefit. 

^^^'  Yq'IP'   \    Thoenton  r.  McKewax. 
11  Nov.  1862.      ) 

Principal  and  Surety — Concurrent  Jurisdiction. 

A  surety,  who  in  an  action  by  the  creditor  has  omitted  to 
plead  by  way  of  set-off,  the  receipt  by  the  creditor  of  rfwi- 
deTids  from  the  debtors^  estate,  is  not  precluded  from  esta- 
blishing his  title  to  such  dividends  in  equity. 

The  plaintiff  gave  the  defendants,  a  banking  company, 
a  guarantee  in  respect  of  advances  to  be  made  by  them  to 
Edmimd  Smith,  to  the  extent  of  50002. 

Smith  having  died  indebted  to  the  defendants  to  a 
much  larger  amount  than  5000/.,  the  defendants  insti- 
tuted a  creditor's  suit  for  the  administration  of  his  estate, 
and  having  proved  their  whole  debt,  received  dividends 
thereon,  and  were  about  to  receive  further  dividends. 

The  defendants  brought  an  action  against  the  plaintiff 
on  the  guarantee,  and  recovered  the  whole  5000Z. 

The  plaintiff  did  not  plead,  as  a  set-off  in  that  action, 
the  amount  of  the  dividends  received  as  aforesaid. 

The  plaintiff  then  instituted  this  suit  to  establish  his 
right  to  a  proportion  of  the  dividends  received,  and  to  be 
received  by  the  defendants  from  Smith's  estate. 

The  defendants  contended  that  the  plaintiff  having 
omitted  to  plead  a  set-off  in  the  action  was  thereby  pre- 
cluded from  obtaining  relief  in  equity. 

Giffard,  Q.C.,  and  Bagshatoe,  for  tbe  plaintiff  dted. 

Dames  v.  Stainbamk,  6  De  G.  M.  &  G.  679. 

Cairns,  Q.  G.  (Bolt,  0.0.,  and  If.  Stevens  with  him),  for 
the  defendants  cited, 
Harrison  v.  Nettleship,  2  My.  &  K.  423. 

Wood,  Y.C,  without  calling  for  a  reply  said  that  this 
case  was  governed  by  Davies  v.  Stainbaaik.  The  plaintiff 
had  a  clear  title  in  equity  to  the  relief  sought  by  the 
bill,  and  although  the  receipt  of  the  dividends,  which 
had  been  tben  received  by  the  defendants,  might  have 
been  pleaded  ^  by  way  of  set-off  in  the  action,  the  omis- 
sion to  rely  on  that  defence  at  law  was  no  bar  to  the 
assertion  of  an  independent  right  in  equity— the  plain 
tiff  had  a  right  to  say  to  the  defendants  "  I  will  pay  you 
the  6000/.,  and  then  assert  my  equity  to  stand  in  your 
place  against  the  debtor's  estate.** 
Note. — See  also, 

BtfonsY.  Bremridge,8J)eG.MfiiG.  106,108;  2K. 
A;  J.  181. 
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and  as  to  filing  a  bill  in  equity  on  grounds  already  raised 
by  plea  at  law, 

FarebrolherY.  Welehmar^  8  Drew.  122. 


Wood,  V.-C.    ) 

10,  11  Nov.  1862.   J 


HowELLs  V.  JsanciNs. 


Will — Election — Gift  for  Repairs, 

A  tesUUcr,  the  owner  in  fee  of  a  moiety  of  forma  A  and 
B,  devised  all  that  his  farm  A  to  M  and  N,  and  gave  to 
them  200/.  towards  the  repairs  of  his  farrn\  A  :  amd 
devised  all  that  his  farm  B  to  X  and  T,  M.  was  the 
owner  of  one  fourth  of  farm  B. 

Held,  that  M  must  be  put  to  his  election. 

This  was  the  hearing  of  the  cause. 

Lewis  Jenkins,  at  the  time  of  his  decease,  was  seised 
of  a  moiety  of  the  two  farms,  Tyr-y-Wain  and  Pedole  : 
one  fourth  of  Pedole  belonged  to  the  defendant  William 
Jenkins. 

Lewis  Jenkins  by  his  will,  dated  in  1847,  devised 
"aU  that  my  farm  called  Tyr-y-Wain"  unto  and 
between  the  defendants  William  Jenkins  and  Elizabeth 
Jenkins  as  tenants -in  common;  and  bequeathed  to 
them  200/.  "  towards  repairing  the  buildings,  and  out- 
buildings on  my  said  farm."  He  then  devised  "  all 
tiiat  my  fann  called  Pedole  '*  to  the  plaintiffs  as  tenants 
in  common. 

The  plaintiffs  now  contended  that,  if  the  defendants 
claimed  any  interest  in  the  farm  Pedole  adverse  to  their 
title  as  express  devisees  of  the  entirety,  and  if  they  con- 
tested the  right  of  the  testator  to  devise  such  entirety, 
they  were  bound  to  elect  to  take  either  under  or  against 
his  will. 

The  bill,  prayed,  that  the  rights  and  interests  of  the 
plaintiffs    and  defendants  respectively  might  be  ascer- 
tained and  declared,  with  consequential  relief. 
W.  M,  JarMSy  Q.  C,  and  Freeling  for  the  plaintiffs,  cited, 

Padbury  v.  Clark,  2  l^lac.  &  G.  298  ; 
Piizsimons  v.  Fitzsimons,  28  Beav.  417  ; 
and  relied  upon  the  bequest  of  200/.  for  repairs. 


Wilcockf  Q.C.,  and  ffobhouse,  Q.C.,  for  the  defendants 
cited. 

Lord  Bandiffe  v.  Lady  Parkyns,  6  Dow.  179,  190. 
Jhtmmer  v.  Pitcher,  2  Myl.  &  K.  262,  274. 

Wood,  Y.-C,  said  the  decision  of  this  case  depended 
on  the  question  whether  the  words  used  by  the  testator 
necessarily  implied  an  intention  to  devise  the  entirety  of 
the  farm  Pedole,  assuming  that  he  had  been  the  owner  of 
the  entirety. 

In  cases  like  the  present,  where  a  testator  possessed  a 
partial  interest  in  property,  and  purported  to  devise 
the  entirety,  the  Court  would  lean  towards  limiting 
the  words  to  the  interest  which  he  possessed;  but 
such  an  inclination  must  yield  to  the  plain  Ian- 
gnage  of  the  will :  and  His  Honour  referred  to  the 
unreported  case  of  Partridge  v.  Partridge,  before  Sir 
John  Leach,  May  17,  1830.  In  that  case  a  testator, 
being  the  owner  of  a  moiety  of  estates  C.  and  D.,  and  of 
the  entirety  of  estates  K  k¥,,  devised  all  his  properly 
called  C.  D.  K  F.  and  gave  directions  as  to  repairs. 
Sir  J.  Leach  held  that  no  case  of  election  arose ;  that 
the  direction  as  to  repairs  would  have  been  of  considerable 
weight  if  confined  to  the  specific  estates  G.  &  D.,  bat  in- 
asmuch as  the  direction  extended  over  the  whole  of  the 
testator's  property,  on  the  principle  of  reddendo  singula 
sijigulis,  it  was  applicable  to  those  estates  of  which  he 
possessed  the  entirety. 

More  recent  authorities  had,  however,  gone  in  a  con- 
trary direction. 

The  words  of  the  devise  in  the  present  case  showed 
quite  as  strong  an  intention  of  passing  the  entiroty  as 
the  words  in  Fitzsimons  v.  Fitzsinums,  and  the  gift  of 
200/.  towards  the  ropairs  of  Tyr-y-Wain  was  confirma- 
tory of  this  view,  as  no  roference  was  theroln  made 
to  a  divided  interest.  This  would  be  conclusive  as 
regarded  T3rr-y-Wain,  and  the  teims  of  the  two  devises 
being  identical,  the  latter  might  be  construed  by  the 
light  thrown  on  it  by  the  former. 

Declaration  that  the  defendant  William  Jenkins  is 
bound  to  elect. 


COMMON    LAW. 


8  nS^.  ?862.  }  ^^^^^^  ^-  ^^^• 

Vfjcatious  Indictments  Act — Consent  in  writing 

of  Judge, 

Motion  for  a  certiorari  to  remove  an  indictment,  found 
lA  the  Oentral  Criminal  Court,  into  this  Court,  in  order 
that  it  might  be  quashed  for  want  of  jurisdiction. 

Bmy,  the  defendant,  was  plaintiff  in  an  action  for  mali- 
cious pmeecntion,  tried  before  Mellor,  J.,  in  which  Bray 
l^inudf  gmre  evidence.  At  that  trial  the  then  defendant 
^^^'taiaed  a  Terdiet  A  fortnight  after  the  trial,  applica- 
tion VM  siad*  to  Mdlor,  J.,  under  the  Act  to  Prevent 


Yezatious  Indictments,  for  leave  to  prosecute  Bray  for 
perjury.  A  newspaper  report  of  the  trial  was  shown  to 
the  learned  judge,  but  there  was  no  affidavit  to  verify  it^ 
and  no  summons.  Mellor,  J.,  wrote  **  I  consent  to  a 
prosecution."  An  indictment  was  theroupon  preferred, 
the  prosecutor  never  having  gone  before  a  magistrate. 

WoolleU,  in  support  of  the  motion,  contended  that  no 
sufficient  "consent  in  writing"  had  been  obtained  within 
the  meaning  of  sect  1  of  22  &  23  Vict.  c.  17 ;  because^ 
1.  Notice  must  be  given  to  the  parties  by  summons^ 
which  was  not  done.  2.  After  the  cause  was  tried, 
Mellor,  J.  had  no  jurisdiction  in  the  cause,  and  ough 
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to  liave  treated  the  matter  as  if  it  had  never  previously 
been  before  him.     Reg.  v.  Allen ^  1  IJ.  &  S.  857. 

CocKBURN,  C.J. — There  is  no  ground  for  this  appli- 
cation. The  circumstances  under  which  consent  shall 
be  given  are  left,  by  the  statute,  entirely  in  the  discretion 
of  the  Judge  to  whom  application  is  made.  Neither  is 
there  any  form  prescribed  in  wliich  the  consent  is  to  be 
given. 


Q.  B.       )  Reo.  v.  The  Inhabitants  of 
4  Nov.  1862.  \  Hawkhurst. 

Higlvway — Terminus  in  Public  Place — Non-rejyair, 

Indictment  for  non-repair  of  a  road  called  Park  Lane, 
in  thtf  parish  of  Hawkhurst,  tried  before  Willixmis,  J., 
at  the  Kent  Summer  Assizes,  1861,  when  a  verdict  was 
entered  for  the  Crown.  A  rule  was  afterwards  obtained, 
on  leave  reserved,  to  enter  a  verdict  for  the  defendants, 
the  Court  to  be  at  liberty  to  draw  inferences  of  fact. 

The  material  facts  proved  and  admitted  were  as  fol- 
lows : — The  road  in  question  led  from  the  highway  be- 
tween Hawkhurst  and  Goodhurst  through  several  farms 
np  to  Louisa  Lodge,  one  of  the  entrances  to  Bedgebury 
Park,  the  property  of  Mr.  Beresford  Hope.  From  this 
point  on  through  the  park  it  was  admitted  there  was  only 
a  public  bridle-way ;  but  Mr.  Hope  had,  at  times,  allowed 
the  public  to  proceed  through  the  park  with  carriages, 
and  the  road  in  question  had  constantly  been  used  by 
persons  driving  up  to  the  park-gate  to  ask  permission  to 
do  80.  There  were  other  public  roads  opening  into  this 
one,  and  it  was  admitted  that  every  person  had  used  it 
who  thought  fit.  The  parish  had  re^miied  it,  as  far  back 
as  living  memory  extended  ;  but  stone  for  the  purpose  of 
these  repairs  had,  since  the  purchase  of  the  Bedgebury 
estate  by  Lord  Beresford  in  1836,  been  taken  from  the 
estate  by  his  permission.  The  question  was,  whether  this 
road  was  a  public  highway  for  carriages  which  the  parish 
was  bound  to  repair  ? 

BoviZl^  Q.C.  (with  him  Barrow,  who  was  heard  in 
Trinity  Term  last),  now  showed  cause,  contending  that 
this  was  a  public  highway,  even  although  it  did  not  ter- 
minate in  a  public  place ;  citing, 

R  V.  Lloydf  1  Camp.  260. 
BcUeman  v.  Bltick,  18  Q.  B.  870. 
Campbell  v.  Lang,  1  Macq.  451. 
Y<mng  v.  Cuthbertson,  id.  465. 

Lush,  Q.C.f  and  O.  Francis,  supported  the  role,  rel3ring 
on  the  judgment  in  Young  v.  CuMertaon,  8upra;  but 
contending  mainly  that  the  proper  inference  to  be  drawn 
from  the  facts  was,  that  this  was  not  a  public  way. 

CocKBURN,  C.J. — I  am  of  opinion  that  this  rule 
should  be  made  absolute.  On  the  question  of  fact  the 
evidence  does  not  warrant  the  conclusion  that  this  was  a 
public  highway  for  carnages.  I  am  disposed  to  think 
liiat  the  doctrine  in  the  old  text-books  that  it  is  a  neces- 


sary charactersitic  of  a  public  highway  that  it  should  lead 
from  a  public  place  to  a  public  place,  is  not  altogether 
tenable  ;  the  case  of  the  cul  de  sac  is  inconsistent  with  it, 
and  the  case  suggested  during  the  argument  of  a  road  up 
to  a  certain  point  and  then  back  for  the  purpose  of  re- 
creation, would  also  be  an  encroachment  on  that  proposi- 
tion. If  it  had  been  shown  here  that  the  way  had  been 
dedicated  to  tlie  public,  and  adopted  by  them,  for  the 
pui*pose  of  going  w^ith  carriages  up  to  the  park-gate,  and 
then  returning  or  going  on  by  the  bridle-road,  I  should 
not  say  that  it  was  not  a  x)ublic  road  merely  because  it 
ends  in  a  bridle  way.  But,  looking  at  all  the  cir(;um- 
stances,  and  the  use  which  the  public  have  made  of  it,  it 
is  clear  that  they  have  not  used  it  for  the  pur^wse  of  after- 
wards using  the  bridle-way,  but  in  the  hope  of  afterwanls 
being  allowed  to  go  with  their  carriages  through  the  j^rk. 
That  it  has  been  always  repaired  by  the  parish  is  a  strong 
fact,  but  not  conclusive.  Its  evident  origin  as  an  occu- 
pation-road--its  leading  through  the  several  farms,  the 
tenants  of  which  were  probably  the  way- wardens,— and 
the  fact  that  the  proprietor  of  the  adjoining  land  allowed 
his  stone  to  be  used  in  its  repair— all  these  circumstances 
go  far  to  explain  how  it  came  to  be  repaired. 

WiOHTMAN,  J.,  and  Mellor,  J.,  concurred. 

Jticlc  absolute. 


Q.B.    \ 


5  Nov.  1862. 


Bellamy  v.  Sale. 


BUI  of  Sale — Description  of  Residence — Insuffi- 
cient Stamp. 

This  was  an  issue  between  a  claimant  of  goods  under 
a  bill  of  sale,  and  an  execution-creditor.  Plaintiif,  who 
claimed  under  the  bill  of  sale,  obtained  the  verdict  at 
the  trial.  Leave  was  reserved  to  move  to  enter  a  nonsuit, 
or  a  verdict  for  the  defendant  The  maker  of  the  bill 
of  sale  resided  at  Wcstboume  Rectory,  Westboume, 
Sussex.  Near  Westboume  is  Emsworth,  a  town  in 
Hants.  Emsworth  is  the  post-town  of  Westboume.  The 
maker  of  the  bill  of  sale  was  described  in  the  affidavit 
as  "  of  Westboume  Rectory,  near  Emsworth,  Hants." 
The  bill  of  sale  was  registered  under  the  Bills  of  Sale 
Act,  but  was  insufficiently  stamped. 

Ltish,  Q.C.,  now  moved — 1.  There  is  no  sufficient 
description  of  residence  in  the  affidavit  to  satisfy  sec.  1 
of  17  &  18  Vict  c.  36.  Westboume  is  in  Sussex.  2. 
Sect  34  of  24  &  25  Vict  c.  91,  enacts  that  no  copy  of 
any  bill  of  sale  shall  be  filed  in  any  Court  unless  the 
original  shall  be  produced  to  the  proper  officer  with 
whom  the  copy  is  to  be  filed,  duly  stamped.  Since  the 
passing  of  the  above  Act,  the  putting  an  unduly  stamped 
instrument  on  to  the  register  is  no  registration.  The 
above  section  throws  the  responsibility  of  seeing  that  the 
stamp  is  correct  upon  the  person  who  takes  the  bill  of 
sale  to  be  registered,  and  not  on  the  officer  who  r^^isters. 

The  Court  refused  the  rule  upon  the  first  point,  but 
granted  a  rule  nisi  upon  the  second  point 
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SnS^'.?862.|  Oweks  r.  Pizm-. 


Siisfennbn  of  Cause  of  Action — Equitable  Flea. 

DsHtRREiL — Declaration  on  a  promissory  note  pay- 
able on  demand.  Plea,  on  equitable  grounds,  that  before 
action  plaintifT  exonerated  defendant  from  payment  until 
a  time  ixihlch  had  not  arrived  at  the  commencement  of 
tlie  action.     Demurrer,  and  joinder  in  demurrer. 

Honytnan  {M.  Chambers^  Q.C.y  with  him),  for  plaintiff. 

1.  This  is  not  a  case  in  which  a  Court  of  Equity  would 
;^Dt  an  absolute  injunction,  therefore  the  plea  on  equit- 
able grounds  cannot  hold. 

2.  Tills  is  an  agreement  without  consideration  to  sus- 
pend a  cause  of  action,  and  as  such  is  void. 

Ford  V.  Beech,  11  Q.  B.  862. 
Webb  v.  Spker,  13  Q.  B.  894. 

The  Court  then  called  upon 

T.  E.  ChiUy  (Hawkins,  Q.C.,  with  him). 

1.  In  this  case  a  Court  of  Equity  would  grant  an 
absolute  injunction  ; 

Norton  v.  Wood,  1  Russ.  &  Mylue,  178. 

2.  A  consideration  may  be  implied.  A  parol  waiver 
of  liability  upon  a  promissory  note  is  good  without  con- 
sideration, though  the  note  be  overdue. 

Foster  Y.  Dawber,  6  Exch.  839. 
Byles  on  Bills,  6th  edit.  182. 

3.  By  the  Common  Law  Procedure  Act,  1854,  which 
made  equitable  defences  good  in  an  action  at  law,  the 
rule  that  a  personal  cause  of  action  once  suspended  is  lost, 
was  modified  ;  for  equity  does  not  consider  that  rule  to 
be  of  universal  application. 

CocKBURK,  C.J.  —  Our  judgment  is  for  the  plaintiff. 
Equity  aims  at  fulfilling  the  intentions  of  the  parties  ; 
but  if  we  were  to  give  effect  to  the  arrangement  set  forth 
in  the  plea,  we  should  annihilate  the  plaintiff's  cause  of 
action ;  for  the  cause  of  action  would  be  suspended,  and 
thereby  annihilated.  And  it  clearly  was  not  the  inten- 
tion of  the  parties  here  tliatthe  plaintiff  should  altogether 
Jose  hia  cause  of  action. 

WioBTicAN  and  Mellob,  JJ.,  concurred. 


versation  took  place  between  the  plaintiff  and  the  de- 
fendant, in  the  course  of  which,  according  to  the  plain- 
tiff, the  defendant  promised  to  pay  the  amount  if  he  had 
time  given  him  ;  this,  however,  the  defendant  positively 
denied.  The  Judge  directed  the  Jury,  that  if  they 
believed  the  plaintiff's  account  of  this  conversation,  they 
might  infer  from  it  either  that  notice  of  dishonour  was 
given,  or  that  there  had  been  a  waiver  of  such  notice. 
The  Juiy  found  that  there  had,  in  fact,  been  no  notice  of 
dishonour,  but  that  the  plaintiff  hail  waived  it. 

Javies,  Q.C.f  now  moved  for  a  new  trial  on  the  ground 
of  misdii'ection,  and  that  the  verdict  was  against  the 
weight  of  evidence  :  the  Judge,  however,  expressing 
himself  not  dissatisfied  with  the  verdict,  the  latter  point 
was  abandoned.  He  contended  that  even  admitting  that 
the  plaintiff  had  promised  to  pay  the  amount,  as  the 
jury  must  be  taken  to  have  found,  there  was  no  evidence 
of  waiver.   In  the  com*se  of  the  argument, 

Bylcs  071  Bills,  p.  279  ; 

Story  Oil  Bills,  §  320  ;  and 

Baby  v.  Gilbert,  6  H.  &  23^.  636, 
were  cited. 


Q.  B. 

6  Nov.  i862 


.h- 


OODS  V.  DlLlN. 


Bill  of  ExcJiange — Notice  of  Dishonour — Waiver 
of  Notice — Promise  to  Pay, 

Action  tried  before  Mellor,  J.,  at  the  last  Durham 
Assiies,  when  a  verdict  was  found  for  the  plaintiff.  The 
action  was  brought  by  the  holder  of  a  bill  of  exchange 
^^gainst  oiM  of  the  indorsers.  The  first  count  of  the 
tieclaiatiaa  alleged  due  notice  of  dishonour ;  the  second 
count  ft  wityer  by  the  defendant  of  such  notice.  There 
was  no  diieet  evidence  of  any  notice  of  dishonour,  but  the 
bill  having  faeoome  due  on  July  9th,  on  the  28ni  a  con- 


The  Court  held  that  the  learned  Judge  had  rightly 

directed  the  Jury  in  accordance  with  the  authorities  that 

a  waiver  of  notice  might  be  inferred  from  a  subsequent 

promise  to  pay  the  bill,  and  that,  therefore,  there  should 

be 

No  rule, 

m 

7  N^.'^1862. 1    Thomson  v,  Clakk. 

"  Legal  Mo^^igage*'*  of  a  Ship. 

This  was  an  action  tried  at  Guildliall  before  Cockburn, 
C.J.  Plaintiff  obtained  a  verdict  for  100^.  Leave  was 
reserved  to  move  to  enter  a  verdict  for  defendant. 

The  plaintiff  sued  for  350^.,  upon  an  agi^eement  for 
commission  for  procuring  a  loan  for  defendant.  Plea 
that  defendant  was  willing  to  accept  the  loan,  but  that 
plaintiff  did  not  procure  it  according  to  the  terms  of  the 
agreement.  A  written  agreement  between  plaintiff  and 
defendant  was  proved  at  the  trial  to  the  effect  that  the 
defendant  agreed  to  accept  through  the  plaintiff  a  loan 
of  7000/.  upon  plaintiff^s  ship  Pacific  ;  the  loan  **  to  be 
secured  by  legal  mortgage  on  the  ship, "  and  the  plamtiff 
to  have  five  per  j^cent.  commission ;  and  the  plaintiff 
thereby  agreed  to  procure  a  person  who  should  be  ready 
to  advance  a  loan  **  upon  the  aforesaid  security."  There 
was  evidence  that  at  the  time  of  the  making  of  the 
agreement  there  was  already  a  first  mortgage  of  30,0002. 
on  the  ship,  and  that  the  plaintiff  had  procured  a  per- 
son who  was  willing  to  lend  7000Z.  on  a  first  mortgage, 
but  who,  when  he  found  there  was  a  prior  mortgage  on 
the  ship,  had  declined  to  advance  the  money  upon  the 
security  of  a  second  mortgage.  His  Lordship  told  the 
jury  that  if  they  thought  "legal  mortgage"  meant 
"  first  mortgage  "  they  were  to  find  for  the  plaintiff  for 
then  the  plaintiff  had  fulfilled  his  contract;   if  they 
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thought  ''legal  mortgage  "  included  "  second  mortgage," 
they  were  to  find  for  defendant. 

Henry  James  now  moved,  contending  that  the  words 
*'  legal  mortgage  "  could  not  be  taken  to  bear  the  same 
meaning  with  reference  to  a  ship  that  they  bear  with 
reference  to  real  property;  legal  mortgage  of  a  ship 
meant  registered  mortgage. 

CocKBURN,  C.J.  :— **  Legal  mortgage"  has  a  defi- 
nitive meaning  with  regard  to  real  property,  and  we 
think  it  clear  that  in  this  case  the  parties  meant  to  give 
that  meaning  to  the  phrase.     There  will  be  no  rule. 

WiGHTMAN,  Blackburn,  and  Mellor,  JJ.,  con- 
curred. ,^       _ 

No  rule. 


Q.B. 

7  Nov.  1862. 


Bennett  «.  The  Great  Western 
Railway  Company,  and  Bennett 
V,  The  Shrewsbury  and  Birming- 
ham Railway  Company. 


Minerals  under  Railway — Compensation — Bight 

to  Support. 

Special  Case — Action  by  a  mine-owner  upon  an 
award  (made  under  the  Railway  Clauses  Consolidation 
Act),  giving  him  compensation  for  not  working  the 
minerals  under  the  land  purchased  from  hlln  by  the 
defendants  for  their  railway. 

The  plaintiflTs  contention  was  that  he  ought  to  have 
compensation  for  all  minerals  under  the  land  taken  by 

the  company. 

Defendants  contended  that  by  purchaaing  the  surface 
they  had  purchased  the  right  to  have  their  railway  sup- 
ported by  the  minerals,  and  that  therefore  plaintiflf 
ought  to  be  compensated  for  so  much  only  of  the  minerals 
as  could  be  got  without  disturbing  the  surface. 

Mdlishy  Q.C,  {ffannenwithhim),  for  plaintiff,  cited, 
FUUher  v.   Great  Western  Bailway  Company,  4  H. 
&  N.  242  (and  in  Exch.  Ch.  5  H.  &  N.  689), 
as  conclusive  in  favour  of  the  plaintiff. 

Phipson,  Q.C.  {Manisty,  Q.C,j  with  him),  for  defen- 
dants, said  that  he  could  not  distinguish  this  case  from 
Fletcher  v.  Great  Western  Bailtvay  Company,  and  he 
did  not  intend  to  offer  any  argument  in  this  Court.  The 
company  were  dissatisfied  with  the  law  as  it  stood,  and 
intended  to  carry  the  question  to  the  House  of  Lords. 

JvdgmeiU  for  plaintiff. 


Q.B. 

7  Nov.  1862 


.i 


Page  v.  Meek. 


Money  Paid  to  Third  PaHy  to  abide  Arbitration — 
Special  Plea  of  Payment 

Demurrer. — Declaration  for  goods  bargained  and  sold, 
and  goods  sold  and  delivered.  Plea,  that  the  action  was 
brought  to  recover  661/.  17*.  6(i.,  the  price  of  a  cargo  of 
rice  ;  that  a  dispute  arose  between  the  plaintiff  and  de- 


fendant as  to  whether  or  no  a  part  of  the  cargo  was  e^Tial 
to  sample  ;  that,  thereupon,  it  was  agreed  between  diem 
that,  in  consideration  that  plaintiff  would  accept  the 
cargo,  defendant  would  pay  621/.  17».  6rf.,  the  price  of 
the  undisputed  part  of  the  cargo  to  plaintiff,  »nd  40/. 
the  price  of  the  disputed  part  to  Blakie  &  Co.  in  trust 
for  plaintiff  and  defendant  until  the  difference  should  be 
adjusted ;  that  defendant  performed  his  part  of  Uie  agree- 
ment, and  paid  the  said  sums  of  621/.  lis.  6</.  and  40J.  as 
aforesaid,  and  had  always  been,  and  still  was,  ready  and 
willing  to  do  all  things  necessary  to  the  carrying  out  of 
the  agreement ;  and  that  the  adjustment  was  still  pend- 
ing.    Demurrer,  and  joinder  in  demurrer. 

Gray,  for  the  plaintiff.— This  is  not  a  plea  of  payment, 
or  of  accord  and  satisfaction  ;  because  there  is  no  allega- 
tion of  acceptance  in  satisfaction  by  plaintiff.  No  method 
of  settling  the  difference  is  open  to  the  plaintiff;  except 
bringing  his  action.  A  submission  to  arbitration  is  no 
answer  to  an  action.  If  this  amounts  to  an  agreement  to 
suspend  the  cause  of  action,  it  is  bad.  But  there  is 
nothing  here  which  shows  any  intention  to  destroy  the 
original  cause  of  action. 

Wathin  WUliams,  for  defendant.— The  argument  that 
no  method  of  settlement  is  open  to  plaintiff  if  he  may  not 
bring  his  action,  is  matter  of  repUcation.  If  we  refuse  to 
adjust,  plaintiff  has  an  action  upon  the  new  agi-eenient. 
Plaintiff's  remedy  against  the  trustee,  if  he  behaves  ill,  « 
in  equity.  This  agreement  has  been  put  in  place  of  pay- 
ment to  plaintiff.  The  plea  is  good,  not  as  a  plea  of 
accord  and  satisfaction,  but  as  a  plea  of  a  new  agreement 
or  a  good  consideration, 

Stracey  v.  Bank  of  England,  6  Bing.  764. 
Good  V.  Cheeseman,  2  B.  &  Aid.  328. 

CocKBURN,  C.  J.— Our  judgment  is  for  the  defendant. 
I  incline  to  think  this  might  be  pleaded  as  an  accord  and 
satisfaction.  It  is  good  as  it  stands  as  a  special  plea  of 
substituted  payment. 

WiGHTMAN  and  Mellor,  JJ.,  concurred,  though  not 

without  doubt. 

Judgment  far  defaidai^. 

^S^^'^oao  \   Stuart  v.  Johnson. 
7  Nov.  1862.  ) 

Absence  of  material  WUness^Practice  at  Trial. 

This  was  an  action  against  an  attorney  for  wrongfully 
settling  an  action.  It  was  tried  at  Gloucester  before 
Byles,  J.  Plaintiff  obtained  a  verdict  for  20/.,  including 
10/.  for  which  judgment  had  been  suffered  by  default 

Lavrrence  now  moved  for  a  new  trial,  on  the  ground 
that  a  material  witness  of  the  defendant's  was  unable  to 
attend  at  the  trial,  being  under  a  subpoena  to  attend  at 
the  Guildford  Assizes  at  the  same  time.  Before  the  trial 
defendant  had  applied  to  Willes,  J,,  to  postpone  it 
upon  the  same  ground  ;  but  he  had  declined  to  interfere. 
No  application  for  postponement  was  made  to  Byles,  J.j 
at  the  trial. 
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?*•  C^naTO,— There  will  be  no  rule  ;  an  application 
hoalahare  been  made  to  the  Judge  at  the  trial. 

No  rule. 

7  Nor.  ?862.  |   ^"^^*  *'  Button. 
Implied  Warranty. 

County  Coukt  Appeal.— This  was  a  plaint  in  the 
County  Court  of  Lincolnshire  by  Button  the  vendee  of 
3eed,  against  Finder,  the  vendor.  The  seed  delivered  to 
Button  (a  seedsman)  was  resold  by  him ;  but  it  would 
not  genninate  or  grow,  and  he  brought  the  action  below 
to  recover  damages. 

There  was  a  written  memorandum  made  at  the  time  of 
the  sale  as  follows:— "Sold  Mr.  Button  half  a  ton  of 
reUow  mangold-wurzel,  at  9d  a  pound,  at  the  end  of  the 
year."  Button  proved  at  the  trial  that,  at  the  time  of  the 
salp,  Pinder,  who  was  a  fJEffmer,  promised  that  he  would 
grow  the  seed  himself;  and  that  it  should  be  of  a  genuine 
growing  stock.  It  was  admitted  that  Pinder  had  planted 
good  seed  and  had  grown  it  carefully  on  his  own  land. 
The  County  Court  Judge  ruled  that  there  was  necessarily 
an  implied  wairanty  that  the  seed  should  grow,  and 
found  for  plaintiff  for  60/.  Question  for  the  Court— was 
the  Judge  right  or  wrong  I 

Saifes,  Serjt.^  for  appellant  (Pinder).— 

1.  No  warranty  that  the  seed  will  grow  ought  to  be 
implied ;  for  the  vendor  himself  cannot  tell  whether  it 
irill  grow  or  not.  It  may  be  of  a  good  growing  stock, 
and  yet  not  grow. 

2.  There  is  an  express  warranty  that  it  shall  be  "of" 
*  good  growing  stock :  you  cannot  imply  a  warranty 
that  it  shall  Uaelfgrtnv, 

J.  Brown,  for  respondent  (Button). — The  contract 
means  that  vendor  shall  deliver  to  vendee  good  growing 
seed ;  not  that  the  seed  which  vendor  may  plant  shall  be 
good  growing  seed. 

P^  Curiam.  —  We  think  there  is  here  an  express 
wammty  that  defendant  should  plant  seed  of  a  good 
growing  stock,  and  that  it  should  be  grown  on  his  land. 
With  this  warranty  he  has  complied.  We  cannot,  then, 
in  the  face  of  this  express  warranty,  imply  a  tacit  war- 
ranty that  fhe  seed  should  grow. 

JudgmeTUfor  appellant. 


Q.B. 

8  Nov.  1862. 


Guardians  of  Strand  .  Union  v. 
Guardians  of  East  Retford. 


Pauper  Lunatic— 16  dc  17  Yict.  c  97,  b.  102— 

Wife  living  apart. 

Appeal  from  an  order  of  justices  made  under  16  k  17 
^ict.  c.  97. 

The  pauper,  when  she  became  lunatic,  was  living  in 
the  pariah  of  St  Clement  Danes,  but  had  not  become 
irremovable  thence  by  residence.  At  that  time  her  hus- 
Dftnd,  from  ^i^ioiQ  gi^e  had  for  many  years  lived  apart  by 

^tual  eonaenty  wia  irremovable  from  the  parish  of 


M.  The  question  was,  whether  the  order  for  payment 
of  her  expenses,  under  the  above  Act,  should  have  been 
made  on  the  Union  in  which  M.  is  situate,  or  on  her  place 
of  settlement  ? 

Keane,  for  the  respondents,  cited, 

9  &  10  Vict.  c.  66  ; 

11  &  12  Vict.  c.  Ill,  and 

Heg.  V.  St.  Edvsard  Oxford,  18  L.  J.  M.  C.  14 :  and 
contended  that  the  order  was  properly  made  on  her  place 
of  settlement. 

Poland,  for  the  appellants,  argued,  that  having  her 
husband's  status,  she  was  irremovable  from  M.,  and, 
therefore,  the  order  should  have  been  made  on  that 
Union,  imder  s.  102  of  the  16  &  17  Vict  c.  97,  which 
provides  that  where  a  2)auper  is  exempt  from  removal  by 
reason  of  the  provisions  of  9  &  10  Vict  c.  66  (explained 
by  11  &  12  Vict  c.  Ill),  the  order  shall  be  made  on  the 
parish  from  which  the  pauper  is  so  irremovable. 

CocKBURN,  C.  J.  —  The  obvious  intention  of  the 
legislature  by  11  &  12  Viot  c.  Ill,  was  to  prevent  the 
removal  of  a  wife  from  her  husband  to  some  other  place 
of  settlement ;  but  it  never  contemplated,  as  within  the 
policy  of  this  provision,  the  case  of  a  wife  and  husband 
living  apart  by  mutual  consent  Unless,  therefore,  the 
terms  of  the  Act  were  plain  that  way,  we  should  not  so 
construe  it,  but  the  words  of  the  Act  clearly  do  not 
apply  to  a  case  like  this. 

WiGHTMAN,  J.— The  16  &  17  Vict  c.  97,  &  102, 
applies  to  the  time  when  the  pauper  becomes  lunatic,  and 
if  she  was  then  removable  from  St  Clement  Danes  to 
her  place  of  settlement,  as  Mr.  Poland  was  compelled  to 
admit,  there  is  nothing  in  this  Act  to  alter  her  position 
in  that  respect 

Mellor,  J.  concurred. 

Judgment  for  the  respondeiUs. 

8N^.  ilk     }    »2GiNA «;.  Jenkins. 

Nuisancer  Bemaval  Act,  IS55,  m.  14  and  20 — 
Petwlties — Absence  of  Sumwxms  under  &  20. 

This  was  a  rule  to  show  cause  why  an  order  of  one  of 
the  metropolitan  magistrates  should  not  be  quashed. 
Defendant  having  failed  to  abate  a  nuisance  after  order 
to  do  so,  under  18  k  19  Vict  c.  121  (Nuisances  Removal 
Act),  was  duly  served  with  a  sunmions,  and  not  appear- 
ing thereon,  was  ordered  to  pay  the  penalties  imposed 
by  s.  14  of  that  Act  Subsequently,  on  July  12th,  what 
was  termed  a  conviction  was  drawn  up,  reciting  the  above 
order,  and  frirther  ordering  that  in  default  of  payment 
defendant  should  be  imprisoned.  The  latter  order  it  was 
sought  to  quash  on  the  ground  that  she  ought  to  have 
been  served,  under  s.  20  of  the  above  Act,  with  a  sum- 
mons to  show  cause  why  she  should  not  pay  the  penalties, 
before  they  could  be  thus  enforced. 

Giffard  showed  cause,  arguing  that  the  Act  contained 
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some  provisions  of  a  criminal  nature  imposing  penalties, 
and  others  of  a  q;iuisi  civil  nature,  where  the  penalties  ; 
were  to  be  awarded  as  compensation  to  parties  injured  ;  ' 
and  he  contended  that  sect.  20  applied  to  the  latter  class 
only,   and  therefore   not  to  the  penalties  imposed  by 
sect.  14. 

The  Court,  however  (without  calling  upon  Brett,,  Q.  C. , 
to  support  his  nJe),  held  that  though  sect.  20  created  a 
complicated  kind  of  procedure,  the  penalties  imposed  by  j 
sect.  14  came  clearly  within  its  tenns,  and  that  the  order  i 
of  July  12th,  and  all  subsc([uent  proceedings  must,  there- 
fore, be  quashed. 

Rule  absolute. 

8  N^.  ?862.     i    Tadhunter  v.  Buckley. 

WaterTTien  and  Lightermen^ s  Aci^  1859,  «s.  54  and 
08  —  Plying  for  Hire  or  Gain  —  Passenger- 
boat. 

Appeal  under  20  &  21  Vict.  c.  43,  from  a  metropolitan 

magistrate. 

The  respondent  was  charged,  on  two  informations, 
with  plying  a  pafisenger-boat  for  hire  or  gain,  and  also 
with  carrying  therein  a  greater  number  than  the  boat 
was  calculated  to  caiTy.  The  Informations  were  laid 
under  the  Watermen  and  Lightermen's  Act,  22  &  23 
Vict  c.  cxxxiii.  s.  54  of  wliich  provides  that  no  person 
shall  ply,  or  work,  or  navigate  any  wherry,  &c.,  for  hire  or 
gain  without  being  a  licensed  waterman,  and  sect.  68  that 
no  boat  shall  be  used  for  carrying  more  passengers  than 
the  number  for  which  she  is  licensed,  or  if  unlicensed,  is 
calculated  by  construction  and  burthen  to  carry.  De- 
fendant was  a  contractor  for  discharging  coals  from  ships 
lying  in  the  Thames,  and,  having  a  wherry  of  his  own, 
took  nine  of  his  men  therein  to  convey  them  to  a  ship 
for  that  purpose.  On  the  way  the  wherry  fouled  a  barge, 
and  six  of  the  men  were  drowned.  Defendant  was  not 
a  licensed  waterman.  On  these  facts  the  magistrate  dis- 
missed the  summons. 

Henry  JamcSj  for  the  appellant,  argued  tliat  the 
defendant  was,  imder  the  circumstances,  navigating  for 
gain  within  sect.  54,  and  that  sect.  68  applied  generally  to 
all  boats  navigating  the  river. 

/.  Thompson^  for  the  respondent,  was  not  called  on. 

CooKBURN,  C.J.  : — The  case  is  too  clear  for  us  to  say 
more  than  that  we  uphold  the  magistrate's  decision. 

Judgment  for  respondent. 


Q.B.         ) 

8,  12  Nov.  1862.     J 


pendiary  magistrate.  An  information  was  laid  before 
him,  under  the  23  &  24  Vict.  c.  139,  s.  7,  for  making 
and  keeping  fog-signals  in  an  unlawful  building  for  that 
purpose.  These  fog-signals  are  made  of  two  pieces  of 
tin,  with  gunpowder  between  them,  fitting  tightly 
together  at  the  edges,  and  with  a  nipple  on  the  one  edge, 
corresponding  with  and  fitting  into  a  percussion  cap  on 
the  other.  They  are  used  for  putting  on  the  rails  in 
foggy  weather ;  when  the  engine  passing  over  them 
causes  a  considerable  explosion.  The  magistrate  found 
that  they  were  of  a  highly  explosive  nature,  that  the 
manufacture  was  dangerous,  and  carried  on  **  within  the 
specified  distance  "  from  other  buildings  ;  but  refused  to 
convict,  on  the  ground  that  they  were  not  "percussion 
caps,  ammunition,  fireworks,  fulminating  mercur}',  or 
other  preparation  or  composition  of  equally  explosive 
power, "  within  the  meaning  of  sect.  6  of  the  Act. 

SjiooneTt  for  appellants,  argued  that  the  first  part 
of  sect.  6,  requiring  a  licence  for  the  manufacture  of 
explosive  compositions,  has  reference  to  any  preparation 
or  com^wsition  of  an  explosive  nature,  and  is  not  limited 
by  the  subsequent  part  of  the  section,  which  treats  of 
the  distances  from  other  buildings  at  which  the  manu- 
factui-e  of  the  articles  above  enumerated  is  to  be  canned 


Bliss  v.  Lillet. 


23  dh  24:  Vict  c.  139,  ss,  6  and  T  — Making 
substances  of  an  Explosive  Nature  in  an  Un- 
licensed House — Fog-Signals  loithin  the  Act. 

Appeal  on  a  case  stated  by  the  Birmingham  sti- 


on. 


Respondent  did  not  appear. 

CocKBURN,  C.  J.  :  I  am  by  no  means  satisfied  that 
the  magistrate  was  wrong  in  not  convicting.  I  see  great 
difficulty  in  putting  such  a  construction  on  the  section 
as  to  disjoin  the  provisions  contained  in  tlie  first  and 
second  part  of  it.  My  learned  brothers,  however,  think- 
ing that  a  construction  may  be  put  on  the  section  which 
would  support  a  conviction,  I  am  not  disposed  to  weaken 
the  effect  of  their  decision. 

WiOHTMAN,  J.  :  I  am  disposed  to  think  that  these 
fog-signals  arc  fireworks  ;  that  they  are,  in  fact,  a  special 
kind  of  cracker.  If  anyone  chose  to  let  off  one  of  them 
in  a  public  place,  he  would,  I  think,  come  within  the 
9th  section  of  this  Act,  which  prohibits  the  use  of  fire- 
works in  public  places. 

Blackburn,  J.  :  I  think  the  magistrate  was  right  in 
thinking  that  these  were  not  fireworks.  I  think,  how- 
ever, the  conviction  may  be  supported  on  other  grounds. 
In  my  view  of  sections  6  and  7,  wherever  a  person 
carries  on  the  manufacture  of  articles  of  an  explosive 
nature  without  a  licence,  he  incurs  the  penalty.  Then 
comes  the  latter  part  of  sect.  6,  with  regard  to  the 
distance  from  other  buildings  at  which  the  manufacture 
is  to  be  carried  on,  and  the  words  are  changed  to  explosive 
"  power."  to  which  I  attach  a  good  deal  of  weight 
There  may  be  articles  not  coming  within  this  latter  part 
of  the  section  ;  but  as  to  those,  in  my  view,  the  manu- 
facture must  be  in  a  licensed  place  ;  and  where  this  is 
not  so,  as  here,  the  Act  is  contravened.  This  makes  it 
by  no  means  an  insensible  piece  of  legislation,  because 
by  sections  11  and  13  the  justices  may  not  only  refuse 
a  licence,  but  attach  certain  conditions  to  it. 


15  Sot.  1863.  ] 


THE  NEW  REPORTS. 


23 


Mellob,  J.,  concun-ed  in  the  view  taken  by  Black- 
bum,  J. 

Judffiiieiit  for  the  appellant. 

9  Nov.  1862.  \  ^oi^'-^''-  Inhabitants  OF  Newchurch. 

Pauper  Lunatic— IG  &  17  Vict,  c,  97,  ss,  97  and 
98 — Emancipation — BiHh  JSettlement, 

Appeal  from  an  order  of  Justices  finding  that  the  last 
legal  setUement  of  Luke  Finlay,  a  pauper-lunatic,  was  in 
the  palish  of  Newchurch. 

Luke  Finlay  was  bom  in  Newchurch  in  1838,  the 
legitimate  son  of  Bernard  Finky,  a  native  of  Ireland, 
who  never  had  any  settlement  in  England,  and  of  Alice 
his  wife,  an  Englishwoman,  whose  settlement  was  un- 
known. From  July,  1855,  to  the  present  time,  B.  and  A. 
Finlay  have  resided  in  the  respondents'  township.  Up 
to  July  29,  1859,  L.  Finlay  lived  with  them,  but  he  was 
then  removed  to  the  lunatic  asylum  at  Prestwich,  where 
he  has  since  remained.  Unless  that  removal  constituted 
emancipation,  the  case  found  that  he  never  was  emanci- 
pated. 

The  question  was,  what,  if  any,  was  the  pauper's  «*last 
legal  settlement"  within  16  &  17  Vict  c..97,  s.  97, 
which  provides  that  the  expenses  of  the  removal  and 
maintenance  of  a  pauper  lunatic  shall  be  charged  on  his 
last  legal  settlement. 

Mdlish,  Q.C,  and  ffopwood  for  the  respondents. 

The  pauper's  parents  having  no  settlement  in  England 
or  Wales,  the  pauper's  place  of  birth  was  his  last  legal 
settlement ;  11  &  12  Vict.  c.  Ill,  s.  1 ;  8  &  9  Vict, 
c.  117,  ss.  1  and  2. 

R.  V.  InfuxMtantaof  All  Saints,  Derby,  14  Q.  B.  207. 

A  V.  Inhabitants  of  St.  Giles,  17  Q.  B.  636. 

A  V.  InlMbitants  of  St.  Mary,  Islington,  81  L.  J. 

M.  C.  233. 
R.  V.    Inhabitants  of  Prcstmi,    12  Ad.   &  EL  822 ; 

Chitty's  Bum's  Justice,  " Poor,"  p.  409. 
R.  V.  In/iabitants  of  Mile-End  Tovrn,  4  Ad.  &E1. 106. 
R.  V.  Inhabitants  of  Qreat  ClacUm,  3  B.  &  Aid.  410. 
R  V.  Inhabitants  of  Whitehaven,  5  B.  &  Aid.  720. 
R  V.  Inhabitants  of  St.  Marylebmie,  16  Q.  B.  352. 

^'ay  for  the  appellants;  The  pauper  being  still  un- 
emancipated  at  the  time  of  his  removal,  had,  under  the 
circumstances,  no  legal  settlement,  and  the  order  should 
therefore  have  been  under  section  98  of  the  above  Act, 
charging  the  expenses  on  the  county— 

A  V.  InhoMtants  of  Cowarne,  2  B.  &  Ad.  861. 

A  V.  In/iabitants  of  Wittan,  3  T.  R.  355. 

R  V.  Inhabitants  of  Leeds,  4  B.  &  Aid.  498. 

A  V.  InJuLbitants  of  St.  Giles,  as  i*eported  in  21  L.  J 
M.  C.  28. 

I'ocKBCBN,  C.J.— The  case  of  R.  v.  St,  Giles  is  in 
point,  and  cannot  be  distinguished  from  this ;  and  though 
i  think,  if  the  matter  had  been  res  integra,  I  should  have 
M  coMidiinible  dttubt,  yet,  in  a  case  like  this,  where 
there  18  a  deciaioii  directly  in  point,  and  where  it  is  very 


desirable  that  the  law  should  be  settled,    I  think  we 
ought  to  decide  in  accordance  with  it. 

WiGHTMAN,   J.    concurred ;    referring  to  the   case  of 
R.  v.  Inhabitants  of  Preston,  as  also  in  point. 

Blackburn  and  Mellor,  JJ.  concurred. 

Judgment  for  respondents. 

Q   S  } 

10  Nov.  1*862.  \  ^^^^^»  Administratrix  v.  Stephens. 

Misconduct  of  Juryman — Demanding  Money  after 

tJie  Trial. 

Parry,  Serjt,,  moved  for  a  new  trial  on  the  ground 
(amongst  others)  of  the  misconduct  of  a  juryman.  The 
case  has  been  twice  tried,  once  before  Blackburn,  J. 
when,  the  jury  being  unable  to  agree,  were  discharged  ; 
and  afterwards  before  Crompton,  J.  when  a  verdict  was 
found  for  the  defendant.  The  day  after  the  latter  trial, 
the  foreman  wrote  to  the  defendant  demanding,  pro- 
fessedly on  the  part  of  the  jury,  10^.  as  compensation, 
and  enclosing  one  of  his  trade  circulars.  The  defendant 
showed  this  to  one  of  the  other  jurors,  who  immediately 
repudiated,  and  complained  of  it  in  public. 

The  learned  Serjeant  contended  that  this  letter  was 
clear  evidence  of  a  coiTupt  mind  on  the  part  of  the  juror 
who  wrote  it,  while  in  the  jury-box ;  that  he  probably 
had  in  view  the  fact  that  the  plaintiff  was  a  pauper,  and 
the  defendant  a  man  of  substance,  in  giving  his  verdict, 
and  that  therefore  there  ought  to  be  a  new  trial.  He 
cited, 

BaiUy  v.  Macaulay,  19  L.  J.  Q.  B.  73. 

WiGHTMAN,  J.,  after  i-emarking  in  strong teiins  on  the 
misconduct  of  the  juryman,  continued — Both  tlie  Judges 
who  tried  this  cause  are  of  opinion  that  the  verdict  was 
wai-ranted  by  the  circumstances,  and  it  would  be  a 
dangerous  precedent  if  we  were  to  hold  thafe  the  miscon- 
duct of  a  juryman  ex  post  facto,  witliout  any  collusion 
with  the  party  in  whose  favour  the  verdict  was  given, 
w^as  sufficient  ground  for  setting  it  aside. 

Blackburn,  J.— All  the  autliorities  go  to  this,  that 
when  tlie  misconduct  is  induced  by  a  party  to  the  cause, 
or  his  attorney,  a  new  trial  will  be  granted  as  a  matter  of 
right ;  but  in  other  cases  it  is  merely  an  element  in  con- 
sidering whether  the  verdict  is  satisfactory  or  not. 

Mellor,  J.  concurred. 

Rule  refused. 

11  l^v.'^862.  I  ^^^^  ^-  Stevenson. 

Statute  of  Limitations — Acknowledgment — 
Submission  to  Arbitration, 

Special  Case  for  the  opinion  of  the  Court,  the  question 
being  whether  a  submission  to  arbitration  was  a  sufficient 
acknowledgment  to  take  the  case  out  of  the  Statute  of 
Limitations  ?  The  submission,  after  reciting  the  dealings 
between  the  parties,  and  that  differences  had  arisen  as  to 
the  amount  due  from  the  defendants  (a  public  body, 
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appealing  by  their  officer)  to  plaintiff,  directed  the 
arbitrators  to  "  order  the  treasurer  to  pay  to  plaintiff  any 
aum  they  may  find  to  be  due,  at  such  times  and  in  such 
proportions  as  they  shall  think  fit."  The  reference  having 
become  abortive,  plaintiff  brought  this  action  on  the 
original  contract  for  work  and  services,  and  money  paid. 

Lush,  Q.  C.  {McMakon  with  him)  for  plaintiff,  relied  on 
Cheslin  v.  Dolby,  4  Young  &  Col.  238,  and 
Sp(mg  V.  Wright,  9  M.  &  W.  633. 

Af.  Smith,  Q,C.  {Miltoard  with  him)  for  defendant,  was 
not  called  on. 

CocKBURN,  C.J. — Our  judgment  must  be  for  de- 
fendant. In  those  cases  in  which  the  original  liability 
on  a  contract  is  gone  by  lapse  of  time,  and  it  is  sought 
to  be  revived  by  a  subsequent  promise,  or  an  acknow- 
ledgment from  which  such  promise  is  to  be  inferred,  we 
must  take  care  that  wo  do  not  go  beyond  the  intention 
of  a  party  who  means  to  revive  his  liability,  conditionally 
only,  and  not  absolutely.  This  action  is  brought  upon 
the  original  contract,  the  debt  on  which  is  barred  by  the 
Statute  of  Limitations,  then  the  defendant  by  his  sub- 
mission to  arbitration — assuming  with  Mr.  Lush,  which 
is  by  no  means  clear,  that  he  has  acknowledged  a  debt 
to  be  in  existence — ^has  said,  I  will  agree  to  pay  any  sum 
which  two  arbitrators  shall  determine  to  be  the  amount 
due  from  me  to  you  at  such  times  and  in  such  proportions 
as  they  think  fit  A  man  may  well  say  I  do  not 
mean  to  revive  my  liability  so  as  to  submit  myself  to  a 
judgment  and  its  consequences  ;  but  I  have  no  objection 
to  revive  it  if  it  be  referred  to  an  arbitrator  who  lias 
power  to  give  me  time  for  payment.  That  is  all 
defendants  have  done  in  this  case,  and  that  is  anything 
but  a  revival  of  their  liability  on  the  original  contract, 
which  is  what  is  meant  by  an  acknowledgment  to  take 
a  case  out  of  the  statute.  This  case  differs  from  that  in 
Yowng  and  Collyer  in  the  important  particular  that  the 
arbitrators  are  here  to  determine  at  what  time  the  money 
is  to  be  paid.  That  case  goes,  I  think,  to  the  farthest 
limit,  and,  had  it  been  necessary,  I  should  have  taken 
time  to  consider  how  far  I  was  prepared  to  assent  to  it 

WiOHTMAN,  J.-— I  find  it  laid  down  in  &nvUh  v. 
Thorm,  18  Q.  B.  143,  that  the  acknowledgment  .must 
support  a  promise  to  pay  on  reqitcst,  either  by  showing, 
on  the  face  of  it,  an  unconditional  promise,  or  by  the 
performance  of  the  conditions  by  which  the  promise  is 
qualified.  It  cannot  be  said  that  there  la  such  an 
acknowledgment  here. 

Blackburn  and  Mellor,  JJ.  concurred. 

Jtidgmentfor  defendant, 

12  ^v^l862.  }  Sharp  v,  Hainsworth. 

20  Geo,  2,  c.  19,  s.  1 — Masters  and  Servants — 
Wages — Deductions  Claimed  hy  Mobster, 

Appeal  on  a  case  stated  by  Justices.  An  information 
was  laid  before  the  Justices  by  the  respondent  against 


the  appellant,  under  20  Geo.  2,  c.  19,  s.  1,  which  em- 
powers them  to  settle  disputes  between  masters  and 
those  employed  by  them,  with  respect  to  wages,  "and to 
make  such  order  for  the  })ayment  of  such  wages  as  shall 
to  them  seem  just  and  reasonable."  The  respondent  had 
been  employed  at  piece-work  on  cei-tain  blankets,  and 
not  having  made  them  in  the  maimer  directed  by  lus 
employer,  the  latter  had  been  obliged  to  sell  them  at  a 
serious  loss.  This  sum  he  contended  should  be  deducted 
by  the  Justices  from  the  wages  claimed  by  the  respondent 
The  Justices,  however,  held  that  they  had  no  power  to 
do  so  imder  the  Act,  which  was  the  question  raised  by 
this  appeal. 

Cleasby,  for  the  appellant,  cited 
Mondel  v.  Steel,  8  M.  &  W.  838. 

The  Court  remitted  tlie  case  to  the  Justices,  with  an 
intimation  that  they  were  at  liberty  to  enter  into  the 
question,  and  to  inquire  whether  the  master  had  derived 
any  benefit  from  the  work,  or  how  much  that  benefit  had 
been  diminished  by  the  damage  done  to  the  materials. 

Judgment  for  the  appellanL 

Q.  B.      1  Edwards  AND  AN  Assignee 

12  Nov.  1862.  J  V.  SCARSBROOK. 

Respective  Rigkts  of  an  Execution  Creditor  and 
the  Assignees  of  a  Bankrupt — JSfect  of  an  Act 
of  Bankruptcy  after  Seizure  hy  Sheriff  with 
Mtice—12  &  13  Vict,  c,  106,  s.  133. 

Special  Case,  in  which  the  question  raised  was  whether 
an  execution  creditor's  right  to  certain  goods  could  be 
affected  by  an  Act  of  Bankruptcy  committed  by  the 
debtor  after  seizure  of  the  goods  by  the  sheriff,  but  of 
which  the  sheriff  had  notice  before  the  sale. 

Luih,  Q.a  (with  him  C  Pollock),  for  phuntiffs 
(assignees). — Under  the  old  law  the  execution  creditor 
was  safe  against  any  act  of  bankruptcy  committed  sub* 
sequent  to  seizure.  This  immunity  was  extended,  under 
certain  conditions,  to  acts  prior  to  seizure,  by  6  Geo.  4, 
c.  16,  s.  81  ;  2  &  3  Vict  c.  11,  s.  12  ;  2  &  8  Vict  c.  29, 
s.  1.  But  by  12  &  13  Vict  c.  106,  s.  133,  it  is  enacted 
that  all  executions  shall  be  valid,  bond  fide  executed  by 
"seizure  and  sale,"  notwithstanding  any  prior  act  of 
bankruptcy,  provided  the  execution  creditor  have  not 
at  the  time  of  "levying  such  execution,"  or  at  the  time 
of  making  any  sale  thereunder,  notice  of  any  "  prior  act 
of  bankruptcy  "  committed  by  the  bankrupt  The  policy 
of  this  section  is  to  invalidate  all  imperfect  executions 
whatever,  and  the  words  "prior  act  of  bankruptcy 
must  be  taken,  therefore,  to  mean  prior  to  notieej  and  not 
necessarily  prior  to  seiztire. 

Mutton  v.  Cooper,  6  Exch.  159. 

The  previous  statutes  had  conferred  too  great  an  advan- 
tage on  the  execution  creditor,  and  the  intention  of  tno 
last  mentioned  Act  was  to  deprive  them  of  a  part  of  it 

Mellish,  Q.  (7.  (with  him  T.  Salter)  for  the  execution 
creditor,  was  not  called  on. 
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CocKBTTiLN,  C.J.  —  This  question  tarns  on  the  con- 
struction of  12  &  13  Vict  c.  106,  s.  138.  The  old  law 
clearly  was  that  an  execution  was  not  inyalidated  by  an 
act  of  bankruptcy  posterior  to  the  date  of  seizure,  but 
prior  to  the  sale  ;  but  that  it  was  invalidated  by  any 
act  of  bankruptcy  prior  to  the  seizure.  Then  came 
certain  statutes,  the  9  Geo.  4,  and  the  2  &  3  Vict.,  giving 
protection  to  executions  against  prior  acts  of  bankruptcy. 
To  these,  12  &  13  Vict,  adds  the  condition  that  the 
execution  to  be  thus  protected  shall  be  followed  by 
seizure  and  sale  before  that  protection  is  complete,  but 
that  refers  still  to  an  act  of  bankruptcy  prior  to  the 
seizure,  and  leaves  the  law  untouched  as  regards  any  act 
of  bankruptcy  between  the  time  of  seizure  and  sale. 

WiGHTiiAN,  Blackburn  and  Mellor,  JJ.  concurred. 

JvdgmenJt  for  the  defendant. 


the  Act  In  this  case  there  has  been  laches  in  bringing 
the  action  ;  in  the  Botherkam  case,  that  was  not  so,  and 
that  seems  to  have  been  the  ground  of  Lord  Campbell's 
decision.  If  the  action  had  been  brought  in  the  present 
case  in  right  time,  the  judgment  might  have  been  a 
**  chaige,"  although  I  do  not  say  that  it  would  of  neces- 
sity have  been  so,  for  the  doctrine  that  every  judgment 
against  a  Local  Board  is  a  **  charge  "  within  section  89, 
cannot  be  sustained. 

WiGHTMAN,  Blackburn  and  Mellor,  JJ.  concurred. 

Judgnie^Ufor  defendant,. 


White  v.  Steele. 


Q.B.      } 

12  Nov.  1862.  J 


Burlakd  r.  Local  Board  of  Health 
OP  Hull. 


Mandamus  to  levy  rate  to  satitfjf  Debt — What 
Judgments  are  "  Gharges^^  under  11  d^  12  Vict 
c.  63,  s.  89. 

The  declaration  claimed  a  mandamus  under  the  Com- 
mon Law  Procedure  Act,  1854,  &  68,  to  compel  the 
defendants  to  levy  a  rate  to  satisfy  a  judgment  signed 
against  them  by  default  by  plaintiff,  within  six  months 
before  this  action,  for  monies  paid  by  him  to  them  by 
mistake,  more  than  five  years  ago.  To  this  there  was  a 
demurrer. 

Croome  for  defendants  —  The  declaration  is  bad,  for 
the  Local  Board  has  no  power  to  make  a  rate  retrospect- 
ively, except  under  11  &  12  Vict.  c.  68,  s.  89,  (Public 
Health  Act,  1848)  *'  to  raise  money  for  the  payment  of 
charges  and  expenses  which  may  have  been  incurred  at 
any  time  within  six  months  before  the  making  of  the 
rate;"  and  the  judgment  alleged  is  not  a  *'chai^" 
within  this  section,  for  the  grounds  of  it,  as  stated  in 
the  declaration,  did  not  arise  within  the  time  specified 
in  the  section. 

PhUbrick  for  plaintiff  — The  judgment  is  itself  a 
"  charge  "  (R  v.  Rotherham  Local  Board,  8  EU.  &  6L 
906) ;  and  it  is  of  no  consequence  that  the  groimds  of  it 
are  more  than  five  years  old.  It  is  a  new  contract 
between  the  parties,  and  the  period  mentioned  in  the 
section  must  be  held  to  apply  to  it  alone.  Unless  judg- 
ment had  been  signed,  it  is  admitted  that  the  plaintiff 
could  not  have  claimed  a  inandamxis. 

Southampton  Bridge  Company  v.  Local  Board  of 

Southampton,  8  £.  &  B.  801. 
Ward  V.  Lowndes,  28  L.  J.  Q.  B.  265  (affirmed  in 

error,  29  L.  J.  Q.  B.  40). 

CoQKBirBVy  C.J. — Our  judgment  must  be  for  de- 
fendaota.  A  judgment  by  default,  such  as  that  alleged 
in  the  deBUratioa,  is  not  a  *'  charge  "  within  section  89 
oftbsBddkHeilth  Act,  unless  the  action  in  which  it 

brought  within  the  time  specified  by 


C  F 

8  Nov.  1862.  , 

ProhUntim — Successful  Plaintiff  not  entitled  to 
Costs  in  Court  below  as  Damages. 

In  this  case,  which  has  been  before  the  Court  on  pre- 
vious occasions,  it  appeared  that  the  defendant  (a  church- 
warden) had  sued  the  plaintiff  in  the  Consistory  Court  for 
a  church-rate,  and  recovered  judgment,  which  judgment 
was  affirmed  on  appeal  in  the  Court  of  Arches. 

Plaintiff  then  applied  to  this  Court  for  a  writ  of  pro- 
hibition, and  was  directed  to  declare  in  prohibition,  the 
issue  being  whether  a  poll  had  not  been  demanded  and 
refused  when  the  rate  was  made,  thereby  rendering  it 
invalid. 

This  was  tried  before  Baron  Martin,  and  a  verdict  found 
for  the  plaintiff— damnges  40«. 

SJiee,  Serjt,  now  moved,  in  pursuance  of  leave  reserved^ 
to  increase  the  damages  by  90/.,  that  being  the  amount  of 
costs  the  plaintiff  had  incurred  in  the  suits  in  the  Courts 
below,  and  contended  that  the  plaintiff  was  entitled  to 
these  costs  under  1  Will.  4,  c.  21,  s.  1,  which,  after  giving 
the  successful  party  his  costs,  continues,  "in  case  a 
verdict  shall  be  given  for  the  party,  i)laintiff  in  such 
declaration,  it  shall  be  lawful  for  the  jury  to  assess 
damages,  for  which  judgment  shall  also  be  given." 

Erle,  C.J. — ^Thcre  must  be  no  rule.  It  has  alwaya 
been  held  that  the  plaintiff  cannot  recover  costs  in  the 
Court  below  in  this  action.  True  the  statute  says  the 
jury  may  assess  damages,  but  that  can  only  be  where  real 
damages  have  been  sustained  ;  ex,  gr.,M  the  Court  below 
had  issued  execution  and  seizure  had  followed,  the  vslue 
of  the  goods  seized  might,  perhaps,  be  given. 

"Williams,  J.,  concurred,  and  observed,  that  as  the 
statute  only  gave  the  jury  power  to  assess  damages  in 
prohibition,  it  would  necessarily  follow  that  the  defendant 
might  always  avoid  them  by  consenting  to  the  writ  o*^ 
prohibition. 

Byles,  J. — If  a  rule  were  granted  now,  this  anomaly 
would  arise — that  in  a  plain  case  where  the  writ  of  pro- 
hibition was  granted  at  once,  the  plaintiff  would  not  be 
entitled  to  his  costs  in  the  Court  below;  whereas  he 
would  always  recover  them  when  the  point  was  suffi- 
ciently doubtful  for  an  issue  to  be  directed. 

Keatino,  J.,  concurred. 
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The  Court  referred  to  Tcssimmul  v.  Yardley,  6  B.  & 
Ad.  458. 

*Rule  refused. 


C.P. 


MiLWARI)  V.  REID. 


3,  4.  Nov.  1862. 

Improper  Reception  of  Evidence, 

This  action  (tried  before  Blackbuni,  J.,  at  Worcester) 
was  for  tiles,  &c.,  supplied  by  plaiiititf  (a  tile  manufac- 
turer) to  defendant.  It  appeared  the  tiles  were  first 
looked  at  by  C,  the  defendant's  landloixl,  and  the  matter 
in  dispute  was  whether  credit  was  given  to  the  defendant 
or  to  C. 

A  vei*dict  was  found  for  defendant. 

Pmccll  now  moved  for  a  new  trial,  on  tlie  grounds  that 
the  verdict  was  against  evidence,  and  that  evidence  had 
been  wrongfully  admitted. 

The  defendant  being  asked  whether  there  was  a  verbal 
agreement  between  him  and  C.  as  to  the  supply  of  pipes, 
tiles,  &c.,  for  drainage,  replied,  *'I  was  to  have  what 
pipes  I  chose  during  my  term,  and  he  would  pay." 

This  was  objected  to  on  the  gi-ound  of  being  res  iiUer 
alios  ada^  which  could  not  affect  plaintiff,  and  also  that 
it  might  bo  giving  parol  evidence  to  alter  a  lease  j  but 
the  latter  objection  was  scarcely  urged 

Tlie  Court  (JFrZe,  C.  /.,  Williains,  Byles,  Keating^  J  J.) 
having  consulted  Blackburn,  J.  refused  the  rule,  stating 
that  with  regard  to  the  verdict  being  against  evidence, 
the  Judge  was  satisfied  with  it,  and  they  thought  the 
evidence  might  be  admitted  as  corroborative  of  de- 
fendant's alleged  statements  to  plaiAtiff. 

Rule  refused, 

C.  P.       )  Ix  THE  Matter  of  J.  H.  Baker,  an 
4  Nov.  1862.  S  Attorney,  etc. 

Taxation  of  Costs — Costs  of  Country  Attorneys 
Attendance  in  London, 

G.  Evans  moved  for  a  rule  calling  on  Hickman  to 
show  cause  why  the  master  should  not  review  his  tax- 
ation with  respect  to  certain  items  of  a  bill  of  costs. 
Baker  had  been  attorney  for  Hickman  in  the  well-known 
case  of  Hickman  v.  Cox,  which  was  decided  in  favour 
of  the  plaintiff  in  the  Court  of  Common  Pleas,  earned 
to  the  Exchequer  Chamber  where  the  judges  were  equally 
divided,  and  recently  decided  by  the  House  of  Lords  in 
favour  of  the  defendant  (30  L.  J.  C.  P.  125).  Pro- 
ceedings in  Chancery  were  also  taken,  and  the  case 
became  so  complicated,  that  Baker,  at  the  express 
request  of  Hickman,  came  up  to  town  from  time  to 
time  to  attend  to  it,  the  London  agents,  who  were, 
owing  to  unavoidable  circumstances,  changed  during  its 
progress,  not  being  sufficiently  acquainted  with  the  facts. 
The  Master  was  willing  to  allow  the  expenses  of  his 
attendances,  but  tliought  that,  according  to  Pobfoy  v. 
Rich  (27  L.  J.  Ex.  10),  he  could  not  do  so  without  proof 


of  Hickman's  having  been  informed  that  he  would  have 
to  pay  these  costs  in  any  event,  and  that  they  would  not 
be  allowed  between  party  and  party. 

Erle,  C.J. — You  have  shown  that  the  attendance 
of  the  country  attorney  was  required  by  the  interests  of 
his  client,  and  was  at  his  express  request.  Either  ground 
would  be  sufficient  to  entitle  you  to  a  nile. 

Rule  nisi 


C.P. 

4.  Nov.  1862. 


Cross  r.  Cross. 


Arbitration. — Costs  on  hiylier  ScaU, 

This  action  came  on  for  trial  before  Keating,  J.,  at  the 
la.st  sittings  in  London,   and  was  refeiTed. 

Keane  now  moved,  on  the  authority  of  Caswell  v.  Gro}0' 
cutt{Zl  L.  J.  Ex.  361),  to  seudback  the  award  to  the  arbitrator 
in  order  that  he  might  amend  it  by  certifying  that  the  ease 
was  a  proper  one  to  be  tried  before  a  Judge  of  a  superior 
Court.  The  ai*bitrator  was  willing  to  make  the  amend- 
ment, and  had  thought  that  ho  had  done  enough  to 
entitle  the  plaintiff  to  his  costs  when  he  certified  that  the 
action  w^as  a  proper  one  to  be  brought  in  a  superior  Court ; 
but  the  amount  awarded  being  under  20/.,  it  required  the 
additional  certificate  that  the  action  was  a  proper  one  to 
be  tried  before  a  Judge  to  entitle  the  plaintiff  to  have  his 
costs  taxed  on  the  higher  instead  of  the  lower  scale. 

The  Court  granted  a  Rule,  to  be  absolute  unless  within 
four  days  the  defendant  should  give  notice  that  he  would 
come  in  and  show  cause  against  it. 

Rule  ffiunUd. 


C  P. 

4  Nov.  1862. 


The  Three  Towns  Britlsh  Mutual 
Loan  and  Deposit  Company, 
Limited,  v.  Doyle. 


Bond — Monthly  Instalments, 

Action  on  a  bond  tried  before  the  County  Court  Juilgo 
at  East  Stonhurst. 

The  verdict  was  for  21^.,  and  Tknipp  now  moved,  piu"- 
suant  to  leave  reserved,  to  increase  it  to  221.  7«.  6<i.,  for 
the  purpose  of  getting  the  opinion  of  the  Court  on  the 
language  of  the  secm*ity  usually  taken  by  the  company, 
by  the  condition  of  which  the  loan  was  to  be  repaid  by 
monthly  instalments,  and  the  borrower,  "  when  and  so 
often  as  he  should  make  default  in  payment  (Jf  the  saitl 
monthly  instalments,"  was  to  pay  **  one  shilling  in  the 
pound  for  each  and  every  pound  unjmid."  The  com- 
pany's claim  was  at  the  rate  of  one  shilling  in  the  pound 
per  month  on  the  sura  in  arrear. 

Held,  that  the  words  of  the  bond  not  being  **  at  the 
rate  of  one  shilling  for  each  and  every  pound, "  the  jdain- 
tiffi*  were  not  entitled  to  a  proportional  part  of  one 
shilling  in  respect  of  any  fraction  of  a  pound  in  arreai*, 
and  that  they  were  entitled  only  to  one  shilling  for  eacli 
pound  at  the  time  of  the  first  default,  and  not  to  one 
shilling  for  each  month  that  it  remained  unpaid. 

Rule  refused 
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C.  p.      1    SiMMONDs  and  Another  v.  Humble 
6  Nov.  1862.  J  and  Others. 

Statute   of   Frattdsy  sect  17 — Memorandum   in 
Writing — Acceptance  and  Receipt  of  Goods. 

This  action  was  tried  before  Erie,  C.J.,  at  the  last 
sittings  in  London,  and  was  brought  for  non-acceptance 
of  176  pockets  of  hops,  said  to  have  been  sold  and  de- 
livered by  the  plaintiffs  to  the  defendants.  It  was  con- 
tended at  the  trial  that  there  was  no  note  in  writing  of 
the  contract  signed  by  the  defendants,  nor  any  receipt 
and  acceptance  of  the  goods  by  them  to  satisfy  the 
Statute  of  Frauds.  A  sale  note  had  been  drawn  up,  at 
the  request  of  the  defendants,  by  Mr.  Peacock,  the  sales- 
man to  the  Hop  Planters'  Company,  in  whose  warehouses 
the  hops  were  Ipng  for  sale  on  behalf  of  the  plaintiifs, 
»nd  it  was  in  this  form — 

"  CalTort's  Buildings,  Borough, 

••  January  29th,  1862. 
"  tf  essm  Humble,  TumbuU,  and  Tumbull, 

"  Bought  of  the  Hop  Planters'  Joint  Stock  Company. 
*'  Bogs.        Pockets.  Cash. 

**1TU    -    Smith    Sx    -    1859     68/" 

This  was  the  only  memorandum  in  writing  of  the  con- 
tract The  learned  judge  ruled  in  accordance  with  the 
CMC  of  Durrell  v.  Evans  (31  L.  J.  Ex.  837  in  Exch.  Ch.), 
that  this  was  a  sufficient  note  to  satisfy  the  statute,  leave 
tci  move  being  given  to  the  defendants.  The  hops  re- 
mained in  the  Hop  Planters'  Company's  warehouse  ;  and 
ou  the  7th  of  February,  according  to  the  custom  of  the 
trade,  a  warehouseman  of  the  defendants  examined  the 
hops  with  a  warehouseman  of  the  company,  saw  them 
weired,  and  compared  them  with  the  samples.  Certain 
allowances  were  settled  for  crust  in  the  different  pockets, 
and  a  note  of  them  made  by  each  party.  There  was 
'ome  conflict  of  evidence  as  to  what  really  took  place  at 
the  weighing,  the  defendants'  warehouseman  swearing 
that  he  objected  to  the  amount  of  crust,  and  that  the 
weighing  went  on  under  protest  on  his  part ;  the  plain- 
tiff's witnesses  saying  that  no  such  objection  was  made. 
The  next  day,  the  price  of  hops  having  gone  down  since 
the  contract  was  made,  the  defendants  refused  to  take 
the  hops,  but  were  told  by  the  company  that  it  was  too 
lite  for  them  to  do  so,  as  the  sale  note  had  been  sent  to 
the  plaintiffs,  the  owners  of  the  hops. 

The  learned  judge  told  the  jury  that  if  the  /iccount 
given  by  the  plaintiffs'  witnesses  of  what  took  place  at 
the  weighing  was  true,  there  would  be,  in  his  opinion, 
m  actual  receipt  and  acceptance  of  the  hops  by  the  de- 
f'-ndants,  the  warehousemen  becoming  from  that  time 
their  bailees  and  ceasing  to  be  bailees  of  the  plaintiffs. 
"Hie  jury  fooitd  a  verdict  for  the  plaintiffs  for  851/.  9a,  6d. 

ffavkins,  Q.  C.  (with  whom  was  Lamley  Smith),  now 
^oTed  to  enter  a  nonsuit  or  a  verdict  for  the  defendants 
parsuant  to  leave  reserved,  and  for  a  new  trial  on  the 
JTDond  of  odedirection.  He  contended  that  it  ought  to 
^^  been  bft  to  the  jury  to  say  whether  the  defendants 
^  roMNilUliid  Peacock  their  agent  for  the  purpose  of 
"snog  te  «tf0>BOte  on  their  behalf ;  that  the  facts  of 


the  case  differed  from  those  of  Durrell  v.  Evans,  which 
was  about  to  bo  taken  to  the  House  of  Lords,  and  that 
there  had  been  no  acceptance  of  the  hops  by  the 
defendants. 

Williams,  J. — It  is  unnecessary  to  consider  the  first 
X)oint,  whether  the  sale-note  was  sufficient  to  bind  the 
defendants,  if  there  was  an  acceptance  by  them  to  satisfy 
the  statute.  No  point  was  taken  at  the  trial  as  to 
whether  there  had  been  a  sufficient  receipt  by  the  ware- 
housemen as  agents  for  the  vendees  ;  and  as  to  the  accept- 
ance, there  was  evidence  from  which  the  jury  might  find 
it,  there  having  been  a  comparison  of  samples  with  bulk, 
and  also  a  weighing  of  the  hops. 

Byles,  J. — The  fact  that  allowances  were  made  leads 
to  the  inference  that  the  price  was  intended  to  be  paid, 
because  from  the  price  the  allowances  were  to  be  deducted. 
No  objection  was  taken  at  the  trial  to  the  receipt,  and 
rightly  so,  and  there  was  evidence  from  which  the  jury 
might  find  an  acceptance. 


Keating,  J.,  and  Erle,  C.  J.,  concurred. 


Rule  refused. 


Q.-P. 


Leverson  v.  Lane. 


7  Nov.  1862. 

Bill  of  Bxclianffe. — Acceptance  in  name  of  Firm 
by  one  Partner  for  his  private  debt. 

Action,  on  a  bill  of  exchange,  against  Stem  and  Lane, 
who  were  in  partnership  in  trade.  According  to  de- 
fendant's evidence,  plaintiff  was  a  creditor  of  defendant's 
partner  (Stem)  for  a  private  debt,  for  the  amoimt  of 
which  plaintiff  drew  on  the  firm  a  bill,  which  Stem 
accepted  in  the  name  of  the  firm. 

Stem  sufferetl  judgment  by  default,  and  at  the  trial, 
befoi-e  Erie,  C.  J.,  at  Guildhall,  his  Lordship  told  the 
jury  that  as  to  Lane,  if  they  believed  the  bill  was  given 
for  the  private  debt  of  Stem,  the  burden  of  proof  was 
shifted  from  defendant  to  plaintiff,  who  was  bound  to 
show  that  the  acceptor  had  his  partner's  authority  for 
what  ho  did. 

Bovillf  Q.  C.  (with  him  IT.  T.  Cole)  moved  for  a  new 
trial  on  the*  grounds  of  misdirection  ;  verdict  against 
evidence,  and  on  affidavits,  contending  that  the  above 
direction  of  the  learned  Judge  was  wrong  on  the  authority 
of  Sidley  v.  Taylor,  13  East.  175  ;  ChiUij  on  Bills,  36. 

The  Court  {Erie,  C.  J.,  Williams,  Byles,  Keating,  JJ.) 
were  unanimously  of  opinion  that  the  direction  was 
right,  and  considered  the  law  well  laid  down  in  Byles 
on  Bills,  39 ;  Bayley  on  Bills,  57  ;  SmUKs  Merc.  Law, 
46.  They  quoted  Lord  Eldon  in  Re  Bonbonus,  8  Yesey, 
540-542  ;  and  Sir  J.  Leach  in  Frankland  v.  MeChuty,  1 
Knapp.  P.  C.  C.  274,  301  ;  and  stated  that  their 
decision  was  not  inconsistent  with  Ridley  v.  Taylor, 
though  it  did  not  accord  with  a  dictum  of  Lord  Ellen- 
borough  in  that  case.  On  the  ground  of  misdirection, 
therefore, 

Rule  refused. 
On  the  other  points  (Nov.  8th), 

Ride  refused. 
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c.  p. 

8  Nov.  1862. 


! 


Hunt  v,  Gtjnn. 


Joint  Stock  Gam-pany— Delivery  of  Sharei^Scrip. 

This  was  an  action  brought  for  non-performance  of 
an  agreement  by  the  defendant  to  deliver  or  cause  to  be 
delivered  to  the  plaintiff  sixty  shares  in  the  London  and 
Lancashire  Fire  Insurance  Company,  with  2Z.  lO*.  per 
share  paid  up,  such  shares  to  be  delivered  within  one 
month  of  the  complete  registration  of  the  company,  or, 
in  the  event  of  the  non-delivery  of  such  shares,  to  pay 
150Z. ;  the  consideration  for  the  agreement  being  the  fore- 
going of  all  claims  of  the  plaintiff  on  the  defendant. 
T^e  agreement  was  entered  into  on  the  20th  Nov.  1861. 
On  the  11th  December,  a  clerk  of  the  company  brought 
the  deed  of  settlement  to  the  plaintiff's  house,  and  he 
executed  it  as  holder  of  sixty  shares.  The  company  was 
completely  registered  on  the  1st  February,  1862.  On  the 
17th  March,  the  plaintiff  demanded  his  160Z.  on  the  ground 
that  on  shares  had  been  delivered  to  him ;  and  commenced 
proceedings.  There  was  no  issue  of  share  certificates  till 
the  7th  May.  Erie,  C.  J.,  at  the  trial  in  London,  ruled 
that  the  certificates  were  merely  induna  of  property,  and 
that  the  shares  were  deUvered  to  the  plaintiff  when  he 
•executed  the  deed. 

Hawkins,  Q.a,  now  moved  to  enter  the  verdict  for  the 
plaintiff  for  150^.,  pursuant  to  leave  reserved. 

Rule  reftised. 

^-  ^"      }  Rayson  V,  Webber  and  Alger. 
8  Nov.  1862.  \  "^ 

Costs — Striking  out  Defen^nt, 

At  the  trial  of  this  action  of  contract,  a*  the  sugges- 
tion of  Blackburn,  J.,  who  offered  to  amend  the  record, 
defendant  Webber's  name  was  struck  out  by  plaintiff 
under  the  Common  Law  Procedure  Act,  1862,  s.  37.  By 
the  terms  of  the  order,  which  was  drawn  up  sub- 
sequently and  entered  on  the  Nisi  Prius  record,  plamtiff 
was  to  pay  Webber  his  costs.  At  the  taxation  the 
Master  ascertained  plaintiff's  coste  in  the  cause,  and 
also  defendant's ;  and  allowed  Webber  one  half  of  the 
amount  of  the  latter.  There  had  been  no  severance  of 
defendants  in  pleading. 

Karslakc,  Q,C.  now  moved  to  refer  the  matter  back 
to  the  Master  to  review  his  taxation ;  contending  that 
the  costs  to  be  allowed  to  Webber  were  the  trifling  extra 
costs  caused  to  the  defendants  jointly  by  his  having  been 
joined  to  Alger. 

Erle,  C.  J.  (11  Nov.)-We  find  that  it  is  an  under- 
stood  rule  of  practice  that  the  same  principle  should  be 
adopted  in  cases  of  this  kind  as  in  cases  of  tort,  where  a 
plaintiff  succeeds  against  one  defendant  and  faUs  against 
another.  Thi$  rule  being  recognised  in  the  other  courts, 
and  we  being  unable  to  suggest  a  better,  we  take  it  to  be 
jnimd  facie  right,  although  it  may,  under  special  circum- 
stances, be  reasonably  relaxed. 

Rijue  refused. 


C.  P.        )  Dixon  and  Others  v.  Chadwick 
10  Nov.  1862.  J  and  Others. 

Friendly  Societies— County  Courts'  Jurisdiction. 

Appeal  from  a  decision  of  Willes,  J.,  at  Chambers, 
refusing  to  issue  a  writ  of  prohibition  to  ihe  Judge  of  the 
County  Court  in  Manchester. 

Plaintiffs  were  trustees  of  the  Steam  Engine  Makers' 
Friendly  Society,  and  defendants  trustees  of  the  Man- 
chester Branch  of  that  Society. 

The  parent  society  had  many  branches,  and  their 
accounts  were  settled  on  June  1st  every  year,  when  those 
branches  whose  funds  were  short,  in  consequence  of  extra 
calls  having  been  made  on  them,  had  the  money  they 
required  given  to  them,  and  those  who  had  too  much 
were  directed  to  pay  it  over  to  those  who  wanted  it. 
On  June  1st,  1859,  the  Manchester  Branch,  of  which 
defendants  were  trustees,  was  deficient  in  about  Sll. 
which  was  accordingly  paid  to  them. 

Afterwards,  one  Davis  was  sent  by  the  Manchester 
Branch  as  deputy  to  the  general  lodge,  and  they  expelled 
him  for  some  alleged  misconduct,  and  notified  th^  same 
to  the  Manchester  Branch,  who,  at  their  next  meeting, 
refused  to  take  any  notice  of  the  expulsion.  The  Execu- 
tive Committee  of  the  parent  society  then  expelled  by 
name  all  the  members  present  at  that  meeting ;  these 
consisted  of  nearly  the  whole  Manchester  Branch,  who, 
taking  their  expulsion  as  final,  joined  another  friendly 
society  called  the  "Amalgamated  Engineers,"  taking  the 
817.  with  them,  and  never  made  any  report  to  the  Steam 
Engine  Makers'  Society  in  June,  1860  and  1861. 

The  Friendly  Societies  Act,  18  &  19  Vict,  c  68,  by 
sect.  18,  vests  jdl  the  property  of  Friendly  Societies  in  the 
trustees  of  those  societies  ;  and  the  property  of  the 
Branch  Societies  in  the  trustees  of  each  branch  respec- 
tively ;  and  sects.  41  and  42  give  jurisdiction  to  the 
County  Court  in  cases  of  dispute  in  these  societies,  in 
pursuance  of  which  the  plaintiffs  brought  the  present 
action  against  tlie  defendants  to  recover  the  Sll.  before 
mentioned. 

Charles  Pollock,  for  defendants,  now  moved  for  a  writ 
of  prohibition,  on  the'  ground  that  the  statute  did  not 
apply,  as  defendants  having  been  expelled  were  no  longer 
members  of  the  society. 

[B YLES,  J.  — ^What  power  had  the  committee  to  expel  the 
members  ?  If  they  had  none,  does  not  the  membership 
still  continue  I] 

The  parent  society  adopted  the  acts  of  the  Committee  ; 
and  the  members  of  the  Branch  ipso  facto  ceased  to 
belong  to  it,  and  made  no .  further  reports  each  June, 
as  they  must  have  done  had  they  continued  members. 

Per  Curiam  :  (Erie,  C.J.,  Byles,  frnd  Keating,  J  J,)  Wo 
think  this  was  precisely  one  of  the  cases  meant  to  be 
decided  in   the  County  Court,   but  we  will  speak  to 

Willes,  J. 

Cur,  adv,  vult. 

Nov.  ll.—The  Court,  having  consultwl  Willes,  J.,  said. 


15  Nov.  186i] 
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this  was  precisely  one  of  the  cases  which  the  Legislature 
intended  should  be  decided  in  the  County  Court.  The 
defendants  had  not  ceased  to  be  members  ;  therefore, 

Mule  refuaed. 


C  I* 

10  Sor.  1862 


{     Mason  v.  Wise. 
Cliange  of  Venue — Fnzctice, 


This  was  one  of  a  series  of  actions  against  the  Middle 
Lerel  Commissioners  for  damage  done  during  the  late 
innndations. 

KeanCf  for  plaintiff,  moved  to  change  the  venue  (local 
by  the  Drainage  Act)  from  Norfolk  to  Middlesex,  on  the 
ground  of  the  expense  of  taking  scientific  witnesses  into 
the  country. 

Pir  Curiam — {Erie,  C.J.,  Byles,  and  KecUing,  J  J.), 
The  venue  is  in  its  natural  place  where  nine-tenths  of 
the  witnesses  reside ;  if  both  parties  wish  to  change  it 
thej  can  do  so  without  our  assistance  ;  if  either  object, 
we  think  we  ought  not  to  deprive  them  of  the  right  the 
statute  gives  them,  merely  to  save  expense. 

Rule  refuaed. 


3  Nov.  1862 


.} 


Lachaemb  r.  THE  Qfartz  Makiposa 
Gold  Mining  Company. 


Contempt  purged  hy  Affidavit — Resignatiwi  of 
a  Director  under  tlte  Joint  Stock  Act, 

This  was  an  action  for  the  rent  of  a  mine. 

Mr.  J.  Carter,  who  had  been  a  director  of  this  com- 
pany till  1855,  when  it  was  broken  up,  was  supposed  to 
hare  in  his  possession,  or  power,  a  lease  and  certain  other 
documents  relating  to  the  company.  A  judge's  order  of 
the  27th  of  March  last  was  made  on  him  for  their  pro- 
duction. As  he  took  no  notice  of  this  order,  the  Court 
gnnted  a  rule  calling  on  him  to  show  cause  why  an 
ftttachment  should  not  issue  against  him  for  a  contempt 
of  Court 

Lush^  Q.C.,  now  showed  cause,  contending  that,  as 
Carter  had  ceased  to  be  a  director  since  1865,  and  had 
hv  his  affidavit  distinctly  denied  all  knowledge  of  the 
dcenments  since  that  time,  the  rule  ought  to  be  dis- 
charged. 

PkH  (and  Day),  on  the  part  of  the  plaintiff,  con- 
tendod  that  Carter  was  still  a  director,  he  having  neither 
r«rtTinied  his  name,  as  required  xmder  the  Joint  Stock 
Act,  nor  given  other  notice  of  his  resignation. 

Pou/)CK,  C.B.  (delivering  the  judgment  of  the  Court)  : 

^In  conseqoence  of  Carter's  affidavit,  the  onus  is  now 

^Ga  the  piaiiitiff  to  show  that  the  resignation  was  a 

^^  <HDe ;  if  lie  cannot  do  that  the  rule  must  be  dis- 

cluigBdvxULeosts, 

Rule  discharged  accordingli/, 

Attomjifeplifa&tiil^  Meaars,  Chilton^  Burton  dt  Co, 


I    Ex  parte  WomiA^,  Gent, 


8  Nov.  1862 

Arrest  under  ca  sa. — Discharge  of  Debtor  under 
Bankruptcy  Act,  1861 — Garnishee  Order, 

On  1st  June,  1860,  one  Halahan  recovered  judgment 
against  "Womian  for  621.  128,  Worman  was  arrested  for 
that  amount  xmder  a  ca.  aa.,  and  petitioned  the  Court  of 
Bankruptcy  under  7  &  8  Vict.  c.  70 ;  and  he  subse- 
quently filed  two  further  petitions  in  the  same  Court. 

He  was  discharged  on  his  own  ex  parte  application 
under  23  &  24  Vict.  c.  147. 

On  30th  July,  1861,  a  garnishee  order  under  the  Conmion 
Law  Procedure  Act,  1854,  s.  61,  was  obtained  against  one 
Carter,  who  was  indebted  to  Worman  in  211. ,  directing  the 
garnishee  (Carter)  to  pay  the  21/.  into  Court,  the  amount  to 
be  paid  out  to  the  judgment-creditor  (Halahan),  unless 
Worman  should  obtain  a  rule  of  Court  for  payment 
thereof  to  himself.  Pui-suant  to  the  order,  the  garnishee 
paid  the  21/.  into  Court. 

In  December,  1861,  Worman  was  a  second  time 
arrested  under  aca.  sa.  by  Halahan  for  the  judgment-debt, 
leas  the  said  sum  of  211. 

Worman  paid  the  difference  and  was  dischai^ged. 

A  rule  was  obtained  in  Hilary  Term  calling  upon 
Halahan  to  show  cause  why  the  21/.  should  not  be  paid 
out  of  Court  to  Worman. 

Two  questions  now  arose, 

1st.  Was  the  whole  debt  (62/.  12^.)  satisfied  to  Halahan 
by  the  first  arrest  of  Worman  ?  If  so,  Halahan  was  not 
entitled  to  the  21/.  in  Court. 

2nd.  If  the  whole  debt  was  not  so  satisfied,  was 
Halahan's  right  to  the  21/.  defeated  by  the  second  arrest? 

Day  showed  cause.  As  to  first  arrest,  Worman  was^ 
discharged  therefrom  by  his  own  procurement ;  therefore 
the  debt  was  not  satisfied.  As  to  second  arrest,  he  waa 
arrested  for  the  debt  leas  the  211.,  therefore  not  in  respect 
of  the  21/.,  and  therefore,  no  satisfaction  as  to  that  sum» 
He  cited, 

Thompaon  and  Another  v.  Pariah,  28  L.J.C.P.  163 

Taylor  v.  Watera,  5  M.  &  S.  103. 

Collier,  Q.C.,co7Ura,     He  cited, 
Jauralde  v.  Parker,  6  H.  &  N.,  431. 

The  Court  (Pollock,  C.  B,,  Bramwell  and  Channelly 
BB.)  held  that  the  reasons  urged  by  Mr.  Bay  against 
the  rule  were  conclusive.  Jauralde  v.  Parker  did  not 
govern  this  case  ;  for  there  the  debtor  remained  in  execu- 
tion, whilst  here  he  procured  his  own  discharge,  and  the 
original  liability  continued. 

Rule  diacJtarged, 

Attorneys  for  plaintiff,  Meaara,  Pain,  ffarriaon  and 
Eley. 

Defendant,  in  person. 
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4  Nov.  1862 


.! 


Edmakds  and  Another  v.  Best. 


Reputed  Otonership — Assignment  hy  Agent  or 
Trustee  of  Bankrupt, 

Tro\tir  by  assignees  of  a  bankrupt.  In  September, 
1861,  Cherry,  the  banknipt,  contracted  with  one  Lang- 
ham  for  the  purchase  of  the  "  Cambrian  Stores."  Cherry 
being  bailiff  of  a  County  Court,  the  purchase  was  made 
in  the  name  of  his  father-in-law,  Probart ;  who  for  that 
puri^ose  borrowed  £450.  Probart  also  borrowed  for  the 
purposes  of  the  concern  £230  from  the  defendant  Best, 
and,  as  security,  assigned  to  him  all  his  (Probart' s)  in- 
terest in  the  "Cambrian  Stores,"  and  the  fixtures  and 
furniture  therein.  Cherry  was  present  assenting  when 
the  assignment  was  executed. — It  appeared  that  Cherry 
managed  the  business  for  Probart,  and  that  Probart's 
name  was  over  the  door,  and  the  licence  was  in  his  name. 

At  the  trial  before  Channell,  B.,  the  jury  found  for 
defendant,  leave  to  move  being  reserved.  Subsequently 
a  nile  was  obtained  calling  upon  defendant  to  show 
cause  why  the  verdict  should  not  be  set  aside,  and  a 
verdict  entered  for  plaintiff,  on  the  grounds, 

1st,  That  the  goods  never  were  the  defendant's. 

2ndly,  That  they  passed,  under  the  circumstances,  to 
the  assignees  of  the  bankrupt  under  the  reputed-owner- 
ship clauses  of  the  12  k  13  Vict.  c.  106. 

Coleridge^  Q.C.  {C.  Pollock^  and  Morgan  Lloyd  with 
him)  now  showed  cause. 

Jlonyinan  supported  the  rule. 

For  defendant  it  was  contended  that  he  was  legal 
owner  of  the  goods ;  that  they  were  not  in  the  possession 
of  the  bankrupt  in  any  sense  with  his,  Best's,  consent. 
Fraser  v.  Swaiisea  Canal  Navigation  Company,  1  Ad. 
&  Ell.*  p.  854. 

For  plaintiffs  it  was  contended, 

Ist,  That  Best  never  acquired  any  title  to  the  goods. 

2nd,  That  even  if  he  did,  then,  under  the  circum- 
stances, the  reputed  ownership  clauses  ousted  his  right ; 
and 

3rdly,  That,  at  the  time  the  assignment  was  made  by 
Probart,  the  fixtures  and  furniture  had  not  been  trans- 
ferred to  him,  and  were  not  so  transferred  until  later  in 
the  same  day. 

Lunn  V.  Thornton^  1  C.  B.,  p.  379. 

The  Court  {PoUoek,  C.B.,  Bramicell  and  Chan- 
nell, BB.)  held:  That  the  assignment  to  Best  was 
made  by  Probart  as  agent  or  trustee  of  Cherry,  and  that 
Cherry  was  estopped  from  saying  that  the  property  did 
not  pass  thereunder  ;  that,  as  to  the  reputed  ownership, 
the  evidence  showed  that  Probart  was  apparent  owner ; 
and  that  the  third  point  made  was,  under  the  circum- 
stances, untenable. 

Rtde  discharged. 

Attorneys  for  plaintiffs,  Messrs.  Taylor,  ffoare  ifc  ffoare. 
Attorney  for  the  defendant,  Mr,  Steadman, 


5  Nov.  1862.  }     F^^K^^N  V.  ArPLEYARD. 

Factors*  Act :  Certificate  of  Railway  Stock  not 
^^ goods,  or  documents  of  title  to  goods,**  witldn 
5  (L-  6  Vict.  c.  39. 

Detinue  for  eight  certificjites  of  stock  in  the  South- 
Eastern  Railway  ComjKiny. 

At  the  trial,  before  Willes,  J.,  at  Liverpool,  the  jury 
found  for  the  plaintiff,  but  leave  was  reser^^ed  for  de- 
fendant to  move  to  enter  a  verdict  on  the  second  ])lea, 
which,  in  effect,  alleged  that  defendant  (as  public  officer 
of  a  banking  company  at  Halifax)  held  the  certificates 
by  way  of  security  for  bmid  fde  advances  made  to 
plaintiff's  broker. 

Temple,  Q.  C.  (with  him  Kemplay),  now  moved,  con- 
tending that  these  certificates  came  within  the  meaning 
of  the  Factors'  Act,  which  protects  persons  in  respect  of 
fto??<J  ^c  advances  upon  "goods."  It  is  notorious  that 
certificates  are  entrusted  to  the  broker  for  purposes  of 
business. 

Per  Curiam  (Pollock,  C.B.,  Bramicell  and  CJian- 
nell,  B.B.) : — The  certificates  are  not  **  goods,  or  docu- 
ments of  title  to  goods,"  within  the  true  intent  and 

meaning  of  the  Act. 

Bale  refused. 

Attorneys  for  defendant,  Messrs,  Edwards,  Laytoni- 
Jacques, 


Newport  v,  Spivey. 


5  Nov.  1862.    I 

Statute  of  Frauds^   s.  4  —  Bhiding   Promvte  to 
Fay  tlie  Debt  of  Anotlier, 

Action  upon  an  alleged  guaranty  to  pay  the  debt  of 
another  under  sect.  4  of  Statute  of  Frauds. 

There  were  two  counts — 1st,  upon  a  promise  to  pay 
within  a  definite  time  ;  2nd,  within  a  reasonable  time.— 
Pleas,  1st,  non  assumpsit ;  2nd,  discharge. 

At  the  trial,  before  Bramwell,  B.,  it  appeared  that 
defendant's  nephew,  Reynolds,  had  conti-acted  a  debt  with 
plaintiff,  who  was  pressing  for  payment.  Defendant  had 
written  to  plaintiff  three  letters,  which  were  put  in 
evidence,  and  relied  on,  by  plaintiff.  In  the  first  he  said : 
"  If  ypu  will  give  Reynolds  till  the  12th,  he  will  be  able  to 
pay  you,  or  I  will  see  you  paid."  In  the  second  :  " Pwy 
give  him  time."  In  the  third :  **  Your  attorney  has askwl 
me  to  pay  the  25^.  If  you  like  to  take  15^.  I  will  p&y 
you." 

Plaintiff  was  nonsuited,  the  learned  Baron  ruling  tliat 
the  letters,  taken  together,  did  not  make  out  a  promi$0'| 
to  pay. 

D.  D.  Keane  now  moved  to  aet  aside  the  nonsuit  aiid 
enter  a  verdict  for  the  plaintiff,  contending  that,  if  tho 
three  letters  did  not  make  out  an  actual  promise  to  pay, 
the  third  was,  at  least,  evidence  of  a  promise  already 
existing,  as  well  as  of  a  proposal  to  pay  a  teduced  sum. 
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Bramwell>  B.  (Pollock,  C.B.,  and  Channel,  B., 
conearring)  — Persons  should  see  that  a  binding  offer  is 
maile,  as  by  saying,  "  If  you  will  give  time  I  bind  myself 
to  pay  you- "  I  am  of  the  same  opinion  as  I  was  at  the 
trial,  that,  in  this  case,  there  was  no  binding  promise 

within  the  statute. 

MtUe  refused. 

Attorney  for  the  plaintiff,  Mr,  fforrex. 


p,y:r^^: aan    I     ARBON  V.  FUSSELL. 

Z^iov.  18o2.  ) 

Loa  Unstamped  Agreement — Secondary  Evidence 

inadmissible. 

This  was  an  action  against  the  hirer  of  horses. 
There  were  four  counts ;  of  which  the  first  was  for 
rttnming  the  hired  horses  without  a  three  months' 
notice ;  and  the  fourth  for  hire  of  the  horses.  The  first 
count  was  traversed;  and  money  was  paid  into  court 
under  the  fourth. 

At  the  trial,  before  Wilde,  B.,  it  appeared  that  an 
nnstamped  agreement  to  hire  some  horses  for  a  year  was 
executed  in  duplicate,  and  each  party  had  a  copy  of  it. 
The  horses  were  returned  within  the  year,  without  any 
notice.  At  the  trial,  defendant  (having  had  notice  to 
produce)  proved  that  her  duplicate  of  the  agreement  was 
lo3t»  whereupon  secondary  evidence  of  its  contents  was 
tendered,  but  objected  to  on  the  ground  that  the  agree- 
ment, when  executed,  was  not  stamped  (as  was  admitted), 
and  that  there  was  no  proof  that  it  had  since  been 
stamped.    The  evidence  was  rejected. 

Secondly  :  plaintiff  endeavoured  to  prove  a  custom 
among  job-masters  of  having  three  months*  notice  of 
return  of  hones.  The  evidence  tended  to  show  an  usage 
in  the  trade  to  give  notice.  The  jury  were  directed  that 
no  evidence  of  such  a  custom,  in  the  case  of  a  yearly 
firing,  had  been  proved  ;  and  they  found  for  defendant 

Garth  now  moved  for  a  new  trial,  on  two  grounds  : 
fint,  improper  rejection  of  evidence  :  secondly,  mis- 
direction. On  the  first  point,  the  law  allows  fourteen 
days,  in  which  to  stamp  documents ;  and  as  notice  to 
I'fodnce  was  given,  the  legal  presumption  arises  that  in 
those  fourteen  days  the  agreement  was  stamped.  On 
the  Becond  point,  some  evidence  of  a  custom  was  given, 
and  should  have  been  submitted  to  the  jury. 

Pollock,  C.B.  (Bramwell  and  Channell,  BB., 
•concurring).  I  think  my  brother  Wilde  was  right,  and  that 
th«  verdict  for  the  defendant  was  right  The  trial  ought 
not  to  have  proceeded  further  after  the  facts  proved  re- 
*^pccting  the  agreement ;  vis.,  its  being  unstamped  on  its 
(xecQtioD,  and  no  evidence  being  given  of  its  having 
^  •fttfwaids  stamped.  The  presumption,  contended 
K  is  ntlMHr  vgainflty  than  in  favour  of,  the  agreement 
^^■viaglWttiBlMaqpently  stamped. 

Rale  refused, 
^taaq^AviiniBtiff;  Mr.  Page. 


8  Nov.  1862. 


RoBT.  DoBiE  V.  Greenland. 


BUI  of  Exchange — Rights  of  holder  of  a  hill  hy 
delivery  from  a  former  Jiolder  wlio  lield  the 
bill  as  collateral  security. 

Action  by  indorsee  against  acceptor  of  a  bill  of  ex- 
change. The  principal  pleas  were,  no  consideration,  and 
no  endorsement. 

At  the  trial,  before  Bramwell,  B.,  it  appeared  that 
Ezra  Balls,  in  consideration  of  intended  articles  with  R. 
James  Dobie,  an  attorney,  indorsed  and  delivered  to  R. 
James  Dobie  a  bill  of  exchange  for  11 0^,  drawn  upon, 
and  accepted  by,  defendant.  Balls  was  not  however 
articled,  as  agreed. 

David  Dobie,  through  his  cousin,  R.  James  Dobie,  had 
obtained  from  one  Morrison  the  discount  of  three  100^. 
bills,  which  were  indorsed  to  Morrison,  and  dishonoured. 
R.  James  Dobie,  to  save  his  cousin^s  credit,  indorsed  the 
1102.  bill*  to  Morrison,  as  a  collateral  security  for  pay- 
ment of  the  others.  Morrison  knew  the  consideration 
upon  which  the  bill  was  indorsed  by  the  drawer,  but  not 
that  the  consideration  had  failed.  Morrison  at  length 
insisted  on  payment  of  the  bills,  and  sued  David  Dobie 
thereon ;  when  Robert  Dobie,  the  plaintiff,  gave  his  own 
cheque  in  payment  of  the  debt,  and  received  from  Morri- 
son's attorney,  together  with  the  three  1002.  bills,  the  bill 
for  110/.  (not  endorsed  by  Morrison)  upon  which  last  he 
sued  defendant  (acceptor).  The  jury  were  directed  that 
plaintiff  had  put  himself  in  Morrison^s  place,  and  was 
entitled  to  Morrison's  securities  ;  and  they  found  for 
plaintiff. 

Parri/f  Serjt.  now  moved  for  a  new  trial  on  the 
ground  of  misdirection,  contending  that  as  the  bill  was 
given  as  a  collateral  security  for  payment  of  a  debt,  so 
soon  as  that  debt  was  paid,  all  power  over  the  bill 
ceased ;  and  that  the  circumstances  on  which  the  bill 
was  made,  ^ought  to  have  been  submitted  to  the  jury. 
MarsUm  x^ Allen,  8  M.  &  W.  494. 

Bramwell,  B.  (Pollock,  C.  B.,  and  Channell, 
B.,  concurring) — The  holder  of  these  four  bills  was  en- 
titled to  realise  his  debt  upon  them.  The  object  was 
that  he  should  have  the  credit  of  the  bil>  delivered  to 
him.  The  plaintiff  makes  out  a  good  jnrimd  facie  case  by 
producing  a  bill  indorsed  by  the  drawer  of  it.  It  is  said 
the  plaintiff  knew  the  circumstances  attending  the  in- 
dorsement, and  the  subsequent  failure  of  consideration. 
But  as  Morrison  was  holder  without  notice,  and  the 
plaintiff,  on  jNiyment  of  the  debt,  stood  in  Morrison's 
place,  my  opinion  is,  that  the  consideration  had  not  failed 
with  respect  to  the  plaintiff,  any  more  than  it  had  with 
respect  to  Morrison  ;  and  I  left  it  so  to  the  jury.  There 
must,  therefore,  be  no  rule. 

Rtde  refused. 

Attorney  for  defendant,  Mr,  Parke. 
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!  Payne,  Appellant :  Fredericks,  Re- 
spondent. 

Meaning  of"place^*  under  6  <i&  7  Vict,  c  68, 
All.     Is  a"  booth  '•  such  "  place'*  ? 

Appeal  from  a  decision  of  Justices,  who,  under  the 
6  &  7  Vict.  c.  68,  8.  11,  convicted  defendant  (now 
apx)cllant)  "for  that  he  did  erect  a  certain  stage  play, 
not  being  duly  licenced,  and  caused  to  be  acted 
therein,"  &c. 

Section  2  of  that  Act  enacts  that,  "except  as  afore- 
said, it  shall  not  be  lawful  for  any  person  to  have  or 
keep  any  hotise  or  otJicr  place  of  public  resort  for  the 
public  performance  of  stage  plays,  without  authority"  of 
letters  patent,  or  licence,  under  a  penalty  of  £20. 

Section  11  enacts  that,  **  every  person  who  for  hire 
shall  act  or  present,  or  cause,  &c.,  to  be  acted  or  pre- 
sented, any  part  in  any  stage  play,  in  anyplace  not  being 
a  patent  theatre,  or  duly  licensed  as  a  theatre,  shall  for- 
feit, &c." 

At  the  hearing  it  was  proved,  that  the  defendant  had 
erected  for  the  purpose  of  a  pleasure  fair,  without  licence, 
a  large  booth,  on  which  was  painted  "Olympic 
Theatre,"  and  that  acting  had  been  carried  on  therein. 
It  was  objected  for  defendant  (the  now  appellant),  that  a 
booth  was  not  a  "place"  within  the  Act. 

FiMy  for  the  respondent,  on  whom  the  burden  of  proof 
lay,  contended  that  the  conviction  was  proper,  the  words 
of  sec.  11  imposing  a  penalty  on  any  one  acting  for  hire, 
who  was  not  licensed  to  act  in  a  licensed  theatre,  or 
certain  other  licensed  places. 

Bramwell,  B. — I  imderstand  by  that  section,  either 
a  licensed  place,  or  a  place  not  licensed.  If  the  appel- 
lant says  he  acted,  but  neitlier  in  a  licensed,  nor  un- 
licensed place,  why  then  he  makes  out  a  curious  proposi- 
tion in  physics. 

Poland,  for  appellant — Ist.  The  words  of  s.  2,  viz., 
** Tunise  or  other  placCf**  mean  "house  or  other  place  in 
the  nature  of  a  house  ;"  Davys  v.  Douglas,  4  H.  &  N. 
180,  which  decided  that  a  booth  was  not  within  the 
meaning  of  the  same  Act. 

2ndly.  **Plaa^*  in  the  11th  section  means  the 
"  Junise  or  other  place,  <fcc."  of  section  2 :  for  if  any  place, 
of  whatsoever  kind,  were  intended  by  section  11, 
then  the  owner  of  a  private  house,  who  hired  a  man 
to  act  in  his  drawing-room,  would  be  liable  to  a 
penalty,  which  is  absurd.  But  if  it  does  not  mean  any 
place,  of  whatsoever  kind,  it  can  only  mean  such  a  place 
as  is  required  by  law  to  be  licensed,  ex,  gr.,  such  a  place 
as  was  contemplated  by  section  2.  But  a  booth  is  not  a 
"  place "  contemplated  by  section  2  (Dari/s  v.  Douglas, 
supra).  Therefore,  neither  is  a  booth  contemplated  by 
section  11.  If  a  booth  were  intended,  there  would  be 
this  hardship,  that  every  change  from  one  jurisdiction  to 
another,  would  necessitate  a  change  of  licence.  He  cited 
ss.  5  and  17,  in  support  of  this  view,  and  said  this  bootli 


was  not  affected  by  sec  23,  as  it  was  not  in  a  lawM 
fair. 

Field,  in  reply. — Davys  v.  Douglas  was  not  decided 
upon  sec.  11,  because  it  was  not  found  that  any  acting  for 
hire  had  taken  place. 

Pollock,  C.B. — We  are  all  of  opinion  that  this  case 
falls  within  the  express  words  of  sec.  11,  and  that  the 
conviction  ought  to  be  supported. 

Bramwell,  B. — ^A  consthiction,  which  seeks  to  insert 
words  into  an  Act,  is  very  objectionable  ;  and  therefore 
Mr.  Poland's  argument  that  "place,"  in  sec.  11,  ought  to 
be  reatl  as  "house,  or  other  place  in  the  nature  of  a 
house,**  under  sec.  2, — thus  inserting  into  sec.  2  the  words 
*  *  in  the  nature  of  a  house,** —  cannot  be  sustained.  By  sec. 
2,  no  plays  shall  be  kept ;  but  if  the  Act  stopped  there, 
it  would  fail  of  its  object,  for  the  players  might  play  in 
a  bam,  and  could  answer  that  the  "place  "  was  not  kcfL 
But  sect.  11  follows,  which  prevents  the  acting  of  plays  ts 
aJl  places  not  duly  licensed.  That  must  be  read  in  con- 
nection with  sect.  2,  or,  otherwise,  the  Act  is  useless.  I  am 
by  no  means  satisfied,  on  looking  to  sect.  23,  that  Mr. 
Poland's  objection  to  sec.  11  is  well  founded,  for  I  think 
that  the  hire  intended  in  sec.  11  is  hire  by  a  spectator. 

Channeli^  B. — Entirely  concurred. 

Attorneys  for  appellant,  Messrs.  Ody  A  Paddison. 

Attorneys  for  respondent,  Messrs.  Barnes  is  Ellis. ' 

Cofiviction  upheld. 


APPEAL  FROM  QUEEN'S  BENCH. 
5  N       1862     (   ^^"^®  ^-  Taylok,  and  Another. 

Income-tax — Wills — Rent-charge,  grant  of— Who 
to  pay  Tax — 5  d;  6  Vict.  c.  36. 

Testator  devised  lands  to  devisees  to  the  use  and  inieiU 
that  his  wife  should,  after  his  decease,  receive  during  her 
life  one  yearly  rent-charge  of  22001.  out  of  the  lands  mm- 
tioned,  to  he  paid  half-yearly,  **  without  any  deduction  or 
abatement  whatsoever  on  euxount  of  any  taxes  already  or 
to  be  thereafter  imposed  on  the  same  hereditaments,  or  <m 
the  said  rent-charge  of  22001.  or  on  the  said  testator's  wife 
or  her  assigns,  in  respect  thereof,  by  the  avihorUy  of  Pofr- 
liam/eid  or  otherwise  howsoever  " — 

Held,  reversing  the  judgment  'of  the  Court  of  Qiuen's 
Bench,  that  the  testator* s  wife  was  entitled  to  have  Qie  2200/. 
paid  to  her  in  full,  asid  free  from  deduction  for  income-tax. 

Coleridge,  Q.  C,  {Dowdeswell  with  him)  for  plaintiff. 

Lush,  Q.C.  (BovUl,  Q.a  with  him/'.  M.  WhiU)t^ 
defendants. 

The  case  having  been  argued  on  a  former  occasion, 

Erle,  C.J.,  now  delivered  judgment  The  question 
arises  on  a  will,  the  construction  of  which  is  undis- 
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pated.  Testator  devised  to  his  wife,  now  Duchess 
Dowager  of  Somerset,  a  rent-charge  of  2200/.  per  annum, 
to  be  paid  without  deduction  of  income-tax,  and  created 
a  tmst  term  to  secure  its  payment.  She  has  distrained 
for  arrears  without  allowing/or  deduction  of  income-tax  ; 
therein  following  the  terms  of  the  will  and  the  admitted 
intent  of  testator.  If,  notwithstanding  the  will,  she 
is  liable  to  allow  for  income-tax,  there  must  be  judgment 
for  plaintiff ;  if  the  will  is  to  prevail,  judgment  will  be 
for  defendants. 

It  was  argued  for  plaintiff  that  the  will  was  inoperative 
as  far  as  it  directed  that  the  rent-charge  should  be  dear 
of  income-tax,  by  reason  of  5  &  6  Vict.  c.  35  (Income 
Tax  Act),  which  authorises  *'  the  deduction  by  a  landlord 
or  owner,  being  occupier  and  charged  to  income-tax  of  a 
proportion  of  such  income-ta3Cy  from  a  rent-charge  ; "  and 
which  (sect.  103)  imposes  penalties  on  any  person  refusing 
to  allow  such  deduction  ;  enacting  further,  that  **  all  con- 
tracts, covenants,  and  agreements  made  or  entered  into 
for  payment  of  any  interest,  rent,  or  other  annual  pay- 
ment aforesaid,  without  allowing  such  deduction,  shall  be 
ntterly  void."  On  this  ground  the  Court  of  Queen's 
Bench  gave  judgment  for  plaintiff. 

It  was  contended  for  defendants, 

1st.  That  section  103  of  the  Act,  in  terms  excluded 
wOb,  though  the  case  is  otherwise  with  *^  contracts,  cove- 
nants, and  agreements  inter  vivos." 

2nd.  That  the  trust  term  at  all  events  might  be 
resorted  to,  to  enforce  the  payment  of  the  entire  charge 
clear  from  income-tax. 

Lastly,  it  was  contended  that,  if  necessary,  the  will 
might  be  read  as  granting,  over  and  above  the  2200/.  a 
jear,  an  annuity  proportioned  to  the  income-tax  which 
from  time  to  time  might  be  assessed  on  the  property  ;  so 
that  the  payment  of  2200?.,  clear,  should  be  secured  to 
the  Dnchesa.  On  this  last  point  we  may  consult  the  cases 
collected  in  the  notes  to  Jarman  on  Conveyancing,  Tit. 
'U»»u%,"  which  were  referred  to  and  acted  upon  in  an 
unexpected  case  in  this  Court,  OirdUstone  v.  McGowan. 

We  give  no  opinion  on  any  point  except  the  first,  for 
on  that  the  defendant's  argument  ought  to  prevail.  The 
<liTections  in  the  statute  as  to  the  deductions  from  a  rent- 
charge,  apply  generally  it  is  true,  but  are  quite  consistent 
with  a  provision  similar  to  that  in  4  Wm.  &  Mary,  c  1,  s. 
S4  (Land  Tax),  which  enacts  that  deeds  and  other  instru- 
ments shall  not  be  interfered  with.  We  cannot,  accord- 
^^7f  neglect  the  remarkable  omission  of  ''wills"  in 
sect  103  of  Income-Tax  Act.  This  cannot  have  been 
^dental,  because,  shortly  before,  wills  are  expressly 
referred  to.  It  is  not  absurd  to  suppose  that  the  legisla- 
^^uc  meant  wills  to  stand  on  a  different  footing  from 
<ieeds ;  nor  shall  we  be  astute  to  find  reasons  for  intro- 
ducing, the  fonner  into  a  nullifying  clause  from  which,  it 
^  be,  tiiey  were  deliberately  omitted. 

Both  <rf  tiie  real  parties  to  this  suit  must  have  taken 
thdr  reipcetive  rights  either  from  the  bounty  or  the  for- 
^^^a»«we  of  Ihe  testator.  Substantially,  the  Duchess 
^^^hMilJMrillgplnit  file  heir,  or  against  the  devisee,  or 
P^'^'ott  m  fiNMp  diifining  under  these  persons.    The  I 


rights  of  such  may  reasonably  be  governed  by  the  terms 
of  the  will,  so  far  as  they  are  not  clearly  contrary  to  law. 
The  testator  might  confessedly  have  accomplished  his 
object  by  a  grant  of  an  annuity  to  trustees  in  trust  to 
repay,  from  time  to  time,  the  amount  of  income-tax  to  the 
Duchess,  and  the  residue  over.  Our  decision  produces 
the  same  result     Judgment  must  be  for  defendants. 

Judgment  below  reversed. 

Attorneys  for  plaintiff — Messrs.  Mabrays  Js  Beachcroft. 

Attorneys  for  defendants  —  Messrs,  WMU,  BorreU  <C* 
WkiU, 

APPEAL  FROM  QUEEN'S  BENCH. 


6NoT^i862.     I  G^KYt,.  AUBER. 

Marine  Insurance — Policy — Restraint  of  Princes 
— Foreign  Governments — Embargo, 

A  Spaniard,  whose  ship  had  been  detained  by  special 
order  of  the  Spanish  Government  in  one  of  their  ports^ 
during  peace,  sued  upon  a  policy  in  which  his  goods  were 
insured,  inter  alia,  against  restraint  of  Princes. 

Held,  {affirming  the  judgynent  of  Court  of  Queen' sBeneh\ 
that  effect  was  to  be  given  to  tJie  intentions  of  the  parties  as 
expressed  in  their  contract,  and  that  he  might  recover. 

The  case  having  been  argued  on  a  previous  occasion, 

Erle,  C.  J.,  now  delivered  judgment  In  this  action 
the  plaintiff  affirms  that  the  loss  is  caused  by  re- 
straint of  a  Prince,  and  if  the  Court  is  to  give  effect  to 
the  intentions  of  the  parties,  he  is  right  No  doubt 
the  restraint  caused  the  loss,  and  the  loss  and  need 
of  indemnity  is  the  same,  whoever  be  the  prince. 
Defendant  contends,  however,  that  the  loss  must  be 
taken  to  be  caused  by  the  act  of  plaintiff  himself,  for 
every  subject  accepte  the  acts  of  his  own  Government 
He  argues  accordingly  (Conway  v.  Cfray,  10  East  636), 
that  restraint  by  Spanish  Government  is  equivalent  to 
restraint  by  every  Spanish  subject  Against  this  fiction 
the  Court  below  gave  judgment,  and  we  think  they  were 
right  The  cases  quoted,  are  in  such  inconsistency  that 
we  must  resort  (as  a  Court  of  Error  may)  to  a  governing 
principle.  Our  principle  shall  be  to  give  effect  to  the 
intention  of  the  parties  as  expressed  in  the  contract 
The  fiction  put  forward  by  defendant  is  never  really  true. 

It  has  a  semblance  of  truth  in  constitutional  countries, 

not  even  that  semblance  in  despotic.  We  were  much 
pressed  by  the  argument  that  Conway  v.  Cfray  had  been 
generally  acted  upon  in  commercial  circles.  But  this  fact 
is  disputed.  All  treatises  lead  to  a  contrary  conclusion. 
At  any  rate,  we  must  decide  on  what  we  understand  to 
be  law.  We  recognise  the  difference  between  an  embargo 
such  as  the  present,  and  an  embargo  laid  on  in  time 
of  war,  and  our  decision  does  not  touch  cases  affecting 
war.  Nor  do  we  say  that  if  the  seizure  of  the  vessel  was 
lawful  under  the  municipal  law  of  Spain,  such  seizure 
would  be  redeemable  by  insurance. 

Judgment  below  affirmed. 
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Before  the  Right  Hon.  Sir  C.  Cress'vvtsll. 

Trial  before  County  Court  Judge — Personalty  of 
Testator  under  value  of  200/.,  and  his  Realty 
under  value  of  3001, 

Spinks  moved  the  Court  under  sec.  10  of  the  Probate 
Act  of  1858,  to  direct  this  cause  to  be  tried  before  a 
County  Court  Judge,  and  to  appoint  the  mode  of  trial. 
The  personal  property  of  the  testator  was  under  the 
value  of  200Z.,  and  the  realty  under  that  of  300?. 

His  Lordship  ordered  the  cause  to  be  tried  before  a 
County  Court  Judge,  but  refused  to  direct  the  mode  of 
trial. 

Attorney  for  plaintiff,  Mr.  With. 

4N^^m2.    !   R">owATr.ABiNOi,0K.     \ 

Amendment  of  Citation' — Practice. 

Plaintiff  called  in  probate  of  a  will,  and  set  out  in  his 
citation  that  he  was  lawful  cousin  of  the  testator  his  next 
of  kin,  and  a  legatee.  Defendant  appeared,  calling  on 
him  to  propound  his  interest.  On  his  doing  so,  it  ap- 
peared that  he  was  executor  and  residuary  legatee  of  a 
first  cousin  of  the  testator,  who  had  died  since  the  latter*a 
death. 

Tristram  moved  that  the  citation  should  be  amended, 
setting  out  the  true  interest  of  plaintiff. 

Motion  granted  on  payment  of  the  costs  of  the  inter- 
mediate proceedings  occasioned  by  the  error. 

Attorney  for  plaintiff,  Mr,  Lloyd. 

Probate.    )    Hargreaves  and  Others  v.  Wood  and 


11  Nov.  1862 


.i 


Others. 


Issues  at  Nisi  Prius — Verdict  by  Consent — Order 
of  Nisi  Prius  made  Rule  of  the  Court  otU  of 
which  it  issued — Practice — Renuncuxtion, 

In  this  cause  an  order  had  been  obtained  from  the 
Court  of  Probate  directing  the  issues  raised  between  the 
plaintiffs  and  defendants  to  be  tried  at  the  Summer 
Assizes  at  York,  1862.  At  the  trial  a  verdict  was  entered 
for  plaintiffs  by  consent  upon  certain  terms  which  were 
embodied  in  an  order  of  Nisi  Prius.  Inter  alia,  it  was 
agreed  that  two  of  the  defendants  who  had  been  named 
as  executors  in  the  disputed  will  should  renounce  pro- 
bate, and  consent  to  probate  being  granted  to  the  other 
executors. 

Ktmplay^^Jat  the  plaintiffs,  who  were  appointed  exe- 
cutors under  the  will,  moved  that  the  order  of  Nisi  Prius 
should  be  made  a  rule  of  the  Court  of  Probate,  and  that 
probate  should  be  granted  to  the  plaintiffs. 


Qicain,  for  defendants,  desired  to  reserve  for  them  the 
right  of  renunciation. 

Sir  C.  Cresswell. — The  Court  cannot  recognise  a 
bargain  to  renounce,  nor  enforce  it.  The  order  of  Nisi 
Prius  may  be  made  a  rule  of  the  Court  out  of  which  it 
issued.  I  will  grant  probate  of  the  will  to  the  plaintiffs, 
on  the  affidavit  that  a  verdict  has  been  returned  in  their 
favour. 

Probate  graTiUd. 

Attorneys  for  the  plaintiffs,  Messrs.  Fcxo  tk  Co. 

Probate.    )    In  the  Goods  of  Joaquim  J. 
11  Nov.  1862.  5       Fereira,Vega,  Deceased. 

Refusal  of  the  Renunciation  of  an  Executor  Resi- 
dent Abroad — Power  of  Attorney — Practice. 

The  testator  died,  domiciled  at  Lisbon,  in  1846,  pos- 
sessing large  sums  in  the  English  Funds.  An  executor, 
resident  at  Lisbon,  to  whom  probate  had  been  granted  in 
this  country  to  administer  the  English  funded  property, 
and  who  also  was  appointed  by  the  Portuguese  authorities 
executor  of  the  deceased's  effects  in  Lisbon,  having  fallen 
into  a  feeble  state  of  health,  renounced,  in  conformity 
with  the  laws  of  Portugal,  his  executorship  there,  and 
the  authorities  nominated  in  his  stead  another  executor. 
A  large  portion  of  the  funded  property  in  England 
remained  imadministered. 

Wairibey  moved  for  letters  of  administration,  with  the 
wiU  annexed,  to  the  person  nominated  as  executor  by  the 
Portuguese  authorities.  He  referred  to  CmvnJUss  da  Cunha^ 
1  Hag.  240,  where  letters  of  administration  were  granted 
to  a  woman,  a  minor,  and  married,  domiciled  at  Lisbon, 
such  a  course  being  sanctioned  by  the  Portuguese  laws. 

His  Lordship  was  of  opinion  that  the  executor,  having 
administered,  should  not  be  allowed  to  renounce.  His 
object  would  be  equally  attained  by  authorising  some  one 
to  act  for  him  in  this  country  by  power  of  attorney. 

Motion  refused. 
Attorney,  Mr.  Thomas. 


Before  the  Judge  Ordinary. 

Setting  cause  doumfor  Trial — Practice — Rule  24. 

In  this  suit  the  petition  had  been  filed  14th  February, 
1862,  and  a  grant  subsequently  made  of  alimony  pendente 
lite.  The  cause  not  having  been  set  down  for  trial  by 
the  petitioner,  the  respondent  moved  the  Court  to  direct 
it  to  be  set  down. 

The  Judge  Ordinary.— Unless  the  petitioner  sets 
down  the  cause  for  trial  within  a  fortnight,  the  respondent 
shall  be  at  liberty  to  do  so.  Rule  24,  which  empowers 
the  respondent  to  file  the  record,  and  set  the  cause  down 
as  ready  for  trial  in  the  event  of  the  petitioner's  delaying 
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SO  to  do  for  one  month  after  the  record  is  ''fioidly 
settled,"  ia  not  to  be  interpreted  as  postponing  the 
respondent's  right  to  set  down  the  cause  for  trial 
until  after  the  petitioner  has  "settled  and  filed"  the 
record. 

Attorneys  for  petitioner,  Messrs,  Walter  aivoi  Moojen, 
Attorneys  for  respondents,  Messrs,  Janes  and  Son, 


Divorce. 

11  Not.  1862. 


Jago  V,  Jago  &  Gbahaic. 


New  Trial  on  ground  of  Important  Mistake 
hy  Petitioner's  teUness  in  his  evidence. 

• 

l5  this  cause,  tried  before  the  Judge  Ordinary  and  a 
common  jury,  a  verdict  having  been  found  for  tlie  re- 
ipondent,  a  rule  was  granted  on  the  motion  of  Sir  F. 
Skde,  calling  on  the  respondent  to  show  cause  why  a 
new  trial  should  not  be  granted,  on  the  ground,  amongst 
others,  that  an  important  mistake  had  been  made  at  the 
tiiil  by  one  of  the  petitioner*s  witnesses. 

Spinks  now  showed  cause,  submitting  that  peti- 
tioner should  not  be  entitled  to  obtain  a  new  trial  on 
tiie  ground  of  an  inaccuracy  committed  by  one  of  his 
own  witnesses. 

IkUy  in  impport  of  the  rule,  referred  to  affidavits 
showing  that  the  statement  made  by  the  witness  was  a 
mistake,  and  was  admitted  to  be  such  in  the  hearing  of 
BfeTeiBl  persons  before  the  conclusion  of  the  trial,  and 
contended  that  the  mistake  was  of  such  a  nature  as  to 
mislead  the  jniy. 

The  Judge  Obsikaby  was  of  opinion  that  the  mistake 
was  most  serious,  it  having  induced  the  jury  to  believe 


that  certain  witnesses  contradicted  instead  of  corrobora- 
ted each  other,  and  his  Lordship  accordingly  directed  a 
new  trial  upon  payment  of  costs. 

Rule  ahsoliUe, 
Attorney  for  co-respondent,  Mr,  KaiL 


Divorce. 

11  Nov.  1862, 


Pollack  v.  Pollack,  Dean,  k 
McNahara  ;  and  the  Queen's 
Pboctob  (intervening). 


Before  the  Judge  O^inaat. 

Collusion :  Attendances  of  Fetitioner  at  Trials  hy 
Order  of  Court,  for  Cross-Examination^  under 
Divorce  Act^  1857,  &  43,  after  Petition  heard 
— Practice, 

In  this  suit,  a  decree  Nisi  having  been  pronounced  on 
the  prayer  of  the  husband,  the  Queeu*s  Proctor  intervened, 
alleging  collusion. 

SpinkSf  for  the  Queen's  Proctor,  now  moved,  under 
sect.  43  of  the  Divorce  Act,  1857,  that  the  petitioner 
should  be  ordered  to  attend  at  the  trial  for  the  purpose 
of  being  cross-examined. 

The  Judge  Ordinaby. — ^The  43rd  section  empowers 
the  Court,  in  its  discretion,  to  order  the  attendance  of  a 
petitioner,  and  to  permit  him  to  be  cross-examined  on 
the  "  hearing  of  any  petition."  In  this  suit  the  petition 
has  been  already  heard,  and  a  decree  pronounced.  I 
doubt  whether  I  possess  the  authority  to  com[)cl  the 
attendance  of  the  petitioner  on  the  intervention  of  the 
Queen's  Proctor  at  a  subsequent  stage.  It  is  a  qiuuri  cri- 
minal proceeding.  In  the  meanwhile,  I  will  order  pro- 
ceedings to  be  stayed  until  the  appearance  of  the  peti- 
tioner. In  case  of  his  non-appearance,  the  motion  may 
be  renewed. 

Motum  refused. 


Voik  L 
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[22  Nov.  1861 


EQUITY. 


Lord  OhanceUor.  f  goslinq  v.  Gosliko. 

7,  18  Nov.  1862.     3 

Will — Strict  Settlement  of  Personaltt/ — Trusts  by 
Reference — Devesting  Clause — PerpHuity, 

Personal  estate  is  given  to  trustees  to  hold  upon  the 
trusts  declared  of  real  estate  strictly  setUed^  with  a  proviso 
that  it  shall  not  vest  absolutely  in  any  tenant  in  tail  uidess 
such  person  shall  (Utain  the  <ige  oftwetUy-one  years. 

The  trusts  of  the  personalty  are  not  void  for  remotejiessj 
but  the  first  tenant  in  tail  takes  in  it  a  vested  interest^ 
liable  to  be  devested  on  his  death  under  a^e, 

Bennett  Gosling,  by  his  will,  dated  the  8th  of  March, 
1844,  bequeathed  a  snm  of  50,000Z.  to  trastees  to  be  laid 
out  in  the  purchase  of  an  estate,  the  trusts  of  which  were 
made  to  depend  upon  the  acceptance  or  refusal,  within  a 
determinate  time,  of  the  testator  8  share  in  a  banking 
business. 

In  the  events  which  happened,  the  effect  of  the  will 
was  to  settle  the  estate  to  the  use  of  the  trustees  during 
the  minority  of  Ellis  Gosling,  the  second  son  of  the 
testator's  brother  Robert,  upon  trust  to  accumulate  the 
rents  and  profits,  and,  upon  his  attaining  twenty-one,  to 
the  use  of  the  said  Ellis  Gosling  for  life,  with  re- 
mainder to  his  first  and  other  sons  successively  in  tail 
male,  with  remainder  to  the  use  of  the  other  sons  of  the 
testator's  brother,  Robert,  born  in  the  testator's  life- 
time subsequently  to  Ellis  Gosling  for  life,  with  re- 
mainders to  their  respective  first  and  other  sons  in  tail 
male,  with  remainders  over. 

The  testator  gave  all  his  real  and  residuaiy  personal 
estate  to  the  same  trustees,  directing  them  to  stand 
possessed  thereof,  "  To  such  uses,  upon  such  trusts,  and 
for  such  estates  and  interests,  and  with  under  and 
subject  to  such  powers  and  provisions,  as  hereby  are 
declared  concerning  the  lands  and  hereditaments  herein- 
before directed  to  be  purchased,  or  as  near  thereto  as  the 
rules  of  law  and  equity  will  admit.  Provided  neverthe- 
less, and  I  hereby  declare  that  the  said  accumulations 
and  personal  estate  shall  not,  nor  shall  any  part  thereof^ 
vest  absolutely  in  any  tenant  in  tail,  unless  such  person 
shall  attain  the  age  of  twenty-one  years." 

In  1851  the  testator,  by  a  codicil,  revoked  the  gift  of 
50,000/.,  and  in  lieu  thereof  devised  an  estate  already 
purchased,  to  the  uses  by  the  will  declared  of  the  estate 
intended  to  have  been  purchased  with  the  50,000/. 

The  testator  died  in  1855.  Ellis  Gosling  attained  the 
age  of  twenty-one  in  1857,  and  died  in  1861,  shortly 
before  the  birth  of  the  plaintiff,  Ellis  D.  Gosling,  his 
only  son. 

The  plaintiff  claimed  a  vested  interest  in  the  residuary 
personalty,  and  the  rents  of  the  estate  accumulated 
daring  hJB  father's  minority. 


On  behalf  of  the  next  of  kin,  it  was  contended,  and  by 
the  decree  of  the  Master  of  the  RoUs,  made  in  this  suit, 
it  was  declared,  that  the  personal  estate  and  accumult- 
tions  were  not  effectually  disposed  of  by  the  wiU,  the 
trusts  being  void  for  remoteness. 

The  plaintiff  appealed. 

The  Solicitor-General  and  Osborne  for  the  appellant 
This  is  not  the  case  of  a  gift  to  an  unascertained  per- 
son, ascertainable  only  on  a  contingency  that  may  be  too 
remote,  as  in 

ToUemache  v.  Coventry,  2  CI.  &  F.  611. 
Dungannon  v.  Smithy  12  CI.  &  F.  546. 
where  the  struggle  was  to  make  out  such  a  gilt  as  wu 
actually  found  here. 

The  proviso  must  be  treated  as  a  condition  subsequent, 
and  if  it  creates  a  perpetuity,  must  be  rejected. 
Egerton  y.  Lord  BroxorUow,  4  H.  of  L.  Ca.  1. 
The  words  "by  purchase"  have  only  recently  been 
added  by  conveyancers. 

1  Powell  on  Dev.  by  Jarman,  696  (3rd  ed.). 
The  word  **  absolutely  "  is  rendered  unmeaning  by  the 
construction  of  the  defendants. 

Taylor  v.  Frobisher,  5  De  G.  &  Sm,  191. 
They  also  commented  on, 

Oower  V.  Orosvenor,  5  Mad.  837. 
Scarsdale  v.  Curzon,  1  J.  &  H.  40. 
Lincoln  v.  D.  of  Newcastle,  12  Yes.  219. 

Sir  H.  Cairns,  Q.C.  and  C.  Hall  for  next  of  kin. 

The  clauses  must  be  taken  together,  and  the  first  must 
not  give  way  to  the  second. 

The  expression,  "tenant  in  tail,"  in  the  proviso,  means 
any  person  of  whom  you  can  predicate  when  in  posses- 
sion, that  he  came  in  by  the  operation  of  the  will,  and 
includes  those  taking  by  descent. 

The  cases  decided  on  clauses  of  this  kind  render 
necessary  the  introduction  of  the  words  "  by  purchase 
after  "tenant  in  tail." 

8  Davidson,  Prec.  497  (Srded.). 

If  the  gift  is  void,  it  is  void  as  to  the  whole  series  of 
limitations  after  the  life  interest. 
Wainman  v.  Field,  Kay,  607. 

Selwyn,  Q-  C.  and  Raseh  for  executors  and  trustees. 

Rawlinson  for  another  defendant 

The  Lord  Chancellor  said  that  the  question  de- 
pended upon  the  true  construction  of  the  expression 
"  tenant  in  tail"  in  the  proviso  against  absolute  restmg 
of  the  personalty  in  an  infant.  Those  words  must  mean 
a  person  who  would  take  the  real  estate  in  tail  and  also 
the  personal  estate.  Personal  estate  never  passed  by 
descent,  therefore  the  proviso  would  apply  only  to  such 
tenants  in  tail  as  took  the  personalty,  to  use  an  inaccu- 
rate expression,  by  purchase. 
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The  trusts  of  the  personal  estate  were  not  executory  in 
the  proper  sense  of  the  word.  Had  they  been  so  there 
could  have  been  no  illegality.  Again  the  disposition  was 
not  extended  or  varied  by  the  words  "  as  near  thereto  as 
the  rales  of  law  and  equity  will  admit.*' 

The  trusts  of  the  personalty  were  to  correspond  to  the 
uses  of  the  realty.  If  set  out  at  length  there  would  be  a 
trnst  to  pay  the  dividends  to  Ellis  Gosling  for  his  life, 
and  after  his  death  to  stand  possessed  of  the  personal 
estate  and  its  investments  in  trust  for  the  first  or  only 
son  of  Ellis  Gosling,  his  executors,  administrators  and 
assigns.  Without  the  proviso  the  next  trust  would  be  a 
declaration,  that  the  trustees,  in  default  of  a  son  of  Ellis 
Gosling,  should  pay  the  dividends  to  tJie  next  younger 
son  of  Robert  Gosling  during  his  life,  and  after  his  death 
should  stand  possessed  of  the  corpus  in  trust  for  his 
eldest  son  absolutely,  with  a  gift  over  in  default  of  sons, 
and  80  on.  Every  person  in  this  series  was  a  purchaser. 
By  the  proviso  a  new  trust  was  created,  in  the  event  of 
any  tenant  ia  tail  of  the  realty  taking  the  personalty 
and  dying  under  age,  for  the  next  succeeding  person  in 
the  series — a  tenant  in  tail  or  tenant  for  life,  as  the  case 
might  be.  It  could  attach  to  no  tenant  iu  tail,  except 
one  taking  by  purchase,  its  only  effect  being  to  sub- 
stitute one  person  taking  by  purchase  for  another. 

In  the  case  of  a  tenant  in  tail,  dying  imder  twenty- 
one,  and  leaving  a  son,  who  would  be  a  tenant  in  tail  by 
descent,  the  proviso  would  still  transfer  the  personalty  to 
the  next  purchaser  in  the  series,  and  the  personalty  would 
be  severed  from  the  realty.  Had  this  case  been  provided 
for  by  declaring  an  express  trust  of  the  personalty  in 
kfowr  of  the  son,  the  case  would  have  existed  of  a 
tenant  in  tail  by  descent,  taking  the  personalty  by 
purchase,  and  the  whole  disposition  would  have  been 
void,  but  no  such  trust  was  expressed  or  implied. 

Again,  if,  as  the  Master  of  the  RoUs  thought,  the 
words  of  gift  could  be  interpreted  as  equivalent  to  a 
trust  of  the  corpns  for  such  tenant  in  tail  as  should  first 
attain  twenty-one,  so  that,  the  attaining  twenty-one 
would  be  a  condition  precedent  of  the  vesting,  the  gift 
would  be  void.  He  could  not  put  any  such  construc- 
tion on  the  will.  It  must  be  declared  that  the  trusts  of 
the  personalty  were  valid  in  law,  and  that  the  residuary 
personalty  and  accumulated  rents  were  vested  in  the 
plaintiff  subject  to  be  devested. 


Lord  Chancellor. 

13  Nov.  1862. 


Me  Emmertox. 
Haskell  i;.  Farrington. 


Will — Charge  of  Legacies — Specific  devise, 

A  tetiiUrix  charged  the  whole  of  her  real  and  personal 
estate  with  the  paymunt  of  her  debts  and  legacies,  including 
both  in  the  same  sentence. 

Held,  tha^  t^  legacies  tcere  a  charge  upon  real  estate 
fptdfieaUy  dsfoUed, 

Bebekali  Emmerton,  by  her  will,  dated  the  2nd  of 
An^ist,  1890,  diaiged  and  made  chargeable  the  whole  of 
her  real  md  poaonal  estate  and  effects,  with  the  pay- 


ment of  her  just  debts,  and  funeral  and  testamentary 
expenses,  and  also  with  the  payment  of  the  legacies  there- 
inafter given.  She  then  devised  specifically  a  copyhold 
messuage,  wliich  was  the  only  I'eal  estate  of  which 
she  was  seised  ;  and  after  giving  certain  pecuniary  and 
specific  l^acies,  she  gave  and  bequeathed  to  her  nephew, 
T.  E.  Cavit,  all  and  singular  other  the  residue  and 
remainder  of  her  real  and  personal  estate  and  effects  not 
thereinbefore  specifically  given  or  otherwise  disposed  of. 

The  residuary  estate  proving  insufficient  for  the  pay- 
ment of  the  pecuniary  legacies, 

EiNDERSLEY,  V.-C,  held  that  they  were  chai*ged  on 
the  specifically  devised  copyhold.  An  appeal  .against 
that  decision  was  presented  on  behalf  of  tlie  specific 
devisees. 

Glasse,  Q.C.,  and  E.  R.  Turner  for  the  appellants. 
General  words  are  insufficient  to  rebut  the  presumption 
which  arises  against  an  intention  to  charge  lands  specifi- 
cally devised. 

Spong  V.  Spong,  3  BIL  (n.  s.)  84  ;  1  D.  &  CI.  365. 

Conron  v.  Conron,  7  H.  of  L.  Ca.  168. 

Wheeler  v.  Claydon,  16  Beav.  169. 

Joy  V.  Campbell,  1  Sch.  &  L.  839. 

Creed  v.  Creed,  11  CL  &  F.  491. 

2  Jarm,  on  WiXU,  675,  676  (8rd  ed.). 

Baily,  Q.C.,  and  PiggoU  for  pecuniary  legatees,  and 
WoodJuouse  for  the  executor,  were  not  called  upon. 

The  Lord  Chancellor  said  that  he  must  confirm  the 
decree  of  the  Vice-Chancellor. 

It  had  been  ably  argued  that  the  Court  was  in  this 
case  bound  by  the  decisions  of  the  House  of  Lords  in 
Spong  V.  Spong  and  Conron  v.  Connm.  Those  decisions 
were  governing  authorities  wherever  the  circumstances 
were  in  all  respects  the  same,  but  not  so  when,  as  in  the 
present  case,  other  circumstances  occurred.  Here  thera 
was  one  united  charge  of  debts  and  legacies.  So  far  as 
related  to  the  debts,  it  was  confessed  that  they  would  be 
a  charge  on  the  specifically  devised  estate,  and  in  consi- 
dering what  was  to  be  the  operation  of  the  chai*ge  with 
regard  to  the  intention  of  the  testatrix,  it  was  impossible 
to  separate  the  legacies  from  the  debts.  The  legacies 
must,  therefore,  be  a  charge  on  the  specifically  devised 
estate. 

Tins  decision  left  untouched  the  determinations  in 
both  the  cases  he  had  referred  to,  and  the  reasoning 
which  had  led  to  them. 

The  petition  must  be  dismissed  with  costs. 


'•I 


Ellison  v,  Thohas. 


Iiord  Chancellor. 

13,  14,  18  Nov.  1862. 

Settlement — Eldest  son — For  the  time  being. 

An  estate  was  settled  to  the  use  of  E,  C.  for  life,  re- 
mainder to  his  son  R.  C,  the  elder,  for  life,  remainder 
to  R.  C.  the  younger  (eldes'  son  of  R  C  tlie  elder)  for 
life,  remainder  to  the  first  and  other  sons  of  R,  C,  tlie 
younger  successively  in  tail  male,  remainders  successively 
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to  the  other  sons  of  IL  Q,  Vie  elder  for  life,  and  their 
'  first  and  other  sons  in  tail  maUf  ronainders  over. 

By  another  dred  a  swn  of  money  was  directed  to  be 
raised  after  the  death  of  E.  C,  and  of  T.  F.,  in  tntstfor 
all  Hie  children  of  R.  C.  the  elder  other  than  an  eldest  son 
for  tlu  time  being  eiUitled  in  possession  or  remainder  to  Hie 
settled  estates,  tJte  interest  to  vest  in  the  ease  of  sons  at  21. 

JEL  C,  the  younger,  attained  21,  a/nd  died  m  the  lifetime 
of  R.  C.the  elder,  and  of  T,  F. 

Held,  thai  his  representtUive  toas  entitled  to  a  share  in 
the  trust  fund. 

By  a  settlement,  dated  the  7tli  of  Sept  1814,  tlie 
Bibnry  estates  were  assured  to  the  nse  of  E.  Cresswell, 
the  settlor,  for  life,  with  remainder  to  his  son  R.  Cresswell 
the  elder  for  life,  with  remainder  to  R.  Cresswell  the 
younger  (the  then  eldest  son  of  R.  Cresswell  the  elder)  for 
life,  with  remainder  to  the  first  and  other  sons  of  R. 
Cresswell  the  younger  saccesayely  in  tail  male  with  suc- 
cessive remainders  to  the  other  sons  of  R.  Cresswell  the 
elder  for  life,  and  their  first  and  other  s<»i8  in  tail  male 
with  remainder  over. 

By  another  deed,  of  the  same  date,  reciting  that  £. 
Cresswell  was  entitled  in  remainder  expectant  upon  the 
death  of  T.  Fry,  to  estates  in  the  county  of  Devon,  and 
that  he  was  desirous  to  secure  thereon,  as  a  provision 
for  the  younger  children  of  R.  Cresswell  the  elder,  the 
sum  of  13,000/.,  the  Devon  estates  were  devised  (sub- 
ject to  the  life  estate  of  T.  Fry),  to  trustees  for  a  term  of 
1000  years,  to  be  computed  from  the  decease  of  T.  Fry, 
upon  trust  immediately  after  the  death  of  the  survivor 
of  T.  Fry  and  E.  Cresswell,  to  raise  the  simi  of  13,000/. 
and  interest  from  the  death  of  such  survivor,  which  was 
to  be  invested  and  held  "in  tmst  for  all  and  every  the 
children  of  the  said  R.  Cresswell  now  bom,  or  hereafter 
to  be  bom,  during  his  life,  or  in  due  time  after  his 
deoease  (other  than  and  besides  an  eldest  or  only  son  for 
the  time  being  entitled  under  or  by  virtue  of  a  certain 
indenture  of  settlement  bearing  even  date  herewith  to 
the  estates  thereby  settled  in  possession  or  in  remainder 
immediately  expectant  upon  the  decease  of  the  survivor 
of  them,  the  said  £.  Cresswell  and  R.  Cresswell.)"  The 
13,000/.  was  to  be  divided  as  R.  Cresswell  the  elder 
should  appoint,  and  in  defanlt  of  appointment,  if  there 
should  be  but  one  such  child  of  R.  Cresswell  the  elder, 
"other  than  and  besides  an  eldest  or  only  son  for  the 
time  being  entitled  as  aforesaid,"  the  said  sum,  and  the 
investments  thereof,  were  to  be  for  the  portion  of  such 
child,  and  to  be  vested  in  such  child,  being  a  son,  at  the 
age  of  21.  And  if  there  should  be  two  or  more  children 
of  R.  Cresswell  the  elder  "other  than,  &c.,"  the  said 
sum  and  investments  were  to  be  for  the  portions  of  such 
two  or  more  children  to  be  divided  equally  among  them, 
with  directions  for  the  vesting  as  in  the  case  of  one  child. 
Thei*e  was  also  a  proviso  for  accmer  '^if  there  shall 
be  more  than  one  child,  for  whom  portions  are  intended 
to  bo  hereby  provided,  and  any  of  them  being  a  son  or 
sons  shall  depart  this  life,  or  become  an  eldest  or  only 
son  for  the  time  being  entitled  as  aforesaid  under  the 
age  of  21  years." 


£.  Cresswell  died  in  1828  ;  R.  Cresswell  the  younger 
attained  the  age  of  21,  and  died  in  1837. 

Upon  the  death  of  R.  Cresswell  the  younger,  W. 
Ci^esswell,  the  fifth  son  in  order  of  birth  of  R.  Cresswell 
the  elder,  became  next  entitled  in  the  series  of  limita- 
tions to  the  Bibury  estates,  his  elder  brothen  having 
all  died  without  issue  male,  and  he  became  tenant  for 
life  in  possession,  upon  the  death  of  R.  Cresswi^  the 
elder,  in  1841.  T.  Fry  survived  until  the  year  I860, 
when  the  13,000/.  became  raiseable.  The  power  of 
appointment  was  never  exercised. 

This  was  an  appeal  against  a  decision  of  the  Vice- 
chancellor  Kindersley  to  the  effect  that  the  admini^ftratnx 
of  R.  Cresswell  the  younger,  was  not  entitled  to  a  share 
of  the  13,000/. 

Shapter,  Q.C,  and  O.  Hastings  for  the  administratrix. 
An  elder  son  not  taking  the  estate  must  share  in  the 
provision  made  for  younger  children. 
Duke  V.  Doidge,  2  Yes.  sen.  203  n. 
Only  one  son  should  be  excluded.     In  Teynham  v. 
Wel>b,  2  Ves.  sen.  198,  the  elder  son  was  excluded  because 
having  died  an  infant  he  had  no  need  of  a  portion. 
Jtemnani  v.  Hood,  2  De  G.  F.  &  J.  396. 
The  class  to  take  must  bo  determined  at  the  time  for 
raising  the  fund. 

Jifaeoubrey  v.  Jones,  2  E.  &  J.  684. 
Sandeman  v.  Mackenzie,  1  J.  &  H.  613. 
The  words  "for  the  time  being "  point  to  one  definite 
time. 

Moss  V.  Dunlop,  Johns.  490. 

Re  Thomson,  16  Jur.  342. 

Cowie  V.  Stirling,  2  Jur.  (k.  s.)  663. 

Pendergast  for  younger  children. 
By  the  clause  of  exclusion  more  than  one  son  may  be 
kept  out. 

Oray  v.  Limerick,  2  De  G.  &  Sm.  370. 

Rally,  Q*  O,  and  Surrage  for  other  younger  children. 

The  Lord  Chancellor  said,  that  the  case  depended 
upon  the  inquiry  at  what  time  the  words  of  exclusion 
were  to  come  into  operation.  The  trust  for  raising  the 
money  took  effect  upon  the  death  of  T.  Fry,  and  the 
exception  would  attach  to  the  person  who  at  that  time 
answered  the  description  of  an  eldest  son  entitled  to 
the  Bibury  estates,  and  exclude  him  only.  The  Vice- 
Chancellor  thou^t  that  the  words  "for  the  time  being  " 
were  meant  to  operate  continuously  from  the  date  of  the 
settlement  to  the  distribution  of  the  fund,  and  to  exclude 
every  son  answering  the  description  within  that  period. 
This  constraction  would  have  excluded  the  whole  family 
of  R.  Cresswell  the  elder,  in  the  event  of  its  consisting 
only  of  sons  becoming  successively  entitled.  According 
as  reference  was  made  to  one  future  period  at  Beveral,  the 
words  "for  the  time  being  "  were  appropriate  to  desig- 
nate a  particular  person  or  a  succession  of  persons.  Here 
one  time  only  was  referred  to,  namely,  the  time  for 
raising  the  money,  and  only  one  person  was  denot od  and 
excluded.    This  conclusion  agreed  with  the  spirit  and 
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intent  of  the  settlement  wliich  was  to  proTide  for  all 
diildren  except  the  aetml  heir. 

He  did  not  a^ijree  with  the  Yice-ChanceDor  in  eon- 
Adering  Teynham  ▼.  WM  an  authority  for  excluding, 
hj  the  ezoeption  of  an  eldest  son,  hoth  an  eldest  and  a 
sohseqiiently  bom  son ;  in  that  ease  the  eldest  son  died 
under  age,  and  was  excluded  without  the  operation  of 
the  exception. 

The  trust  being  for  ''all  the  children,"  B.  Cresswell 
the  Tounger  was  a  eutui  que  tntH  unless  taken  out 
•f  the  elaas  by  the  exception.  That  did  not  take  effect 
until  the  time  for  raising  the  money,  and  its  effect 
thea  was  to  exclude  the  brother  in  actual  posses- 
sion  of  the  Bibory  estates.  R.  Cresswell  the  younger 
was  therefore  never  taken  out  of  the  class,  and,  having 
attained  twenty-one,  must  be  considered  to  have  taken 
a  vested  interest  as  a  younger  child.  The  decision  of 
the  Tice-Chanoellor  must  be  reversed. 


2icard8  Justioes. )     Xe  Drinkwatbb  ExpoarU 
7,  IB  Kov.  1862.    )  Dbikkwateb. 

Bankruptcy — Rehearing — Deposit 

A  didnon  of  the  Cowri  of  Appeal  sitHng  in  Bank- 
rvficff  appearing  to  home  proceeded  on  grwmda  in  %okkh 
lata  amd  fad  were  inaeparaiij/  mixed,  and  itvooiving  a 
primeipU  of  law  which  eubeeqwontly  proved  to  he  untonk- 
abie,— 

Held,  thai  the  party  aggrieved  could  be  reheard^  if  he 
•desired  it,  . 

On  a  peiUion  for  appeal  to  the  Houae  of  Lords,  vshieh 
toas  hy  leave  of  the  Court  amended  ao  ae  to  pray  in  the 
aUenuUioe  for  a  rehearing  before  their  Zordshipe,  the 
petitioner,  the  former  respondent,  was  required  to  make  a 
deposit,  noltcithstanding  that  such  rehearing  was  granted 
in  consequence  of  an  aUeration  of  their  Ztoniships'  views 
on  a  question  of  law. 

This  was  a  petition  by  a  bankrupt  for  leave  to  bring 
aft  appeal  to  the  House  of  Lords  from  a  decision  of  the 
Lords  Justices,  by  which  they  had  varied  an  absolute 
^odar  of  discharge  granted  to  the  bankrupt  by  the  Man- 
tester  Court  of  Bankruptcy,  and  had  limited  the  order 
to  tiM  discharging  of  the  bankrupt's  person  from  process ; 
but  leaving  his  after-acquired  property  liable  to  all  his 
debts  proved  and  provable  under  his  bankruptcy. 

Knj^  Bruce,  L.  J.,  in  giving  the  decision,  as  to  which 
l«ava  t»  appeal  was  now  sought,  had  held  (31  L.  J.  Bank. 
81),  that  the  bankrupt  was  shown,  upon  the  evidence,  to 
have  eonuDitted  certain  of  the  offences  specified  by  the 
ISMi  asQtioD  of  the  Bankruptcy  Act,  1861 ;  for  example, 
ke  wM  aot»  when  he  contracted  a  certain  debt,  have 
kid  tm^  **HM»n«ble  or  probable  ground  of  being  able  to 

TkHMMif  IaJ^^  «t  that  time  considering  it  to  be  im- 
htd  giwm  no  e^qvess  judgment  on  that  point ; 
dMinon  on  the  general  conduct  of  the 


Shortly  afterwards  the  case  of 
Re  Mew  and  Thome,  81  L.  J.  Bank.  87, 
was  decided ;  where  the  Lord  Chancellor  (Westbniy)  con- 
curred in  the  opinion  which  the  Lord  Justice  Kni^t 
Bruce  had  previously  expressed  in  the  case  of 

lU  Boswall  ex  parte  Olassc,  31  L.  J.  Bank.  7S; 
namely,  that  the  discretion  of  the  Court  to  refuse  an 
absolute  order  of  discharge  was  strictly  limited  to  the 
cases  enumerated  in  the  159th  section  of  the  Bankruptcy 
Act,  1861. 

Daniel,  Q^C,  and  C.  SwansUm,  for  the  bankrupt,  con- 
tended that  the  real  effect  of  the  judgment  now  soo^t 
to  be  appealed  from,  was  to  confirm  the  order  of  the  Com- 
missioner. 

Bacon^  Q.C.,  and  Jordan,  for  the  creditors'  assognee, 
opposed  the  application  ;  for  non  constat,  as  they  argued^ 
from  the  Lord  Justice  Turner's  silence,  that  he  did  not 
agree  with  the  grounds  on  which  the  Lord  Justice  Knight 
Bruce  had  rested  his  judgment 

The  Lords  Justices  said,  they  were  of  opinion  that 
there  was  at  present  no  question  before  the  Court  respect- 
ing which  an  appeal  could  be  granted  to  the  House  of 
Lords,  as  no  appeal  lay  to  that  House,  in  Bankruptcy, 
on  questions  of  fact. 

The  Lord  Justice  Turner's  decision  might  have  been 
grounded  on  a  view  of  the  law  which  he  would  not  now 
maintain,  yielding  to  the  authority  of  the  Lord  Chan- 
cellor's decision  in  Be  Mew  and  Thome,  If  Lord  Justice 
Turner  had  confined  himself  to  the  question  whether  the 
bankrupt  had  or  had  not  committed  some  one  or  more  of 
the  offences  enumerated  in  the  159th  sect,  of  the  Bank- 
ruptcy Act,  1861,  it  was  possible  that  his  decision  might 
have  been  in  the  bankrupt's  favour.  In  every  event  the 
bankrupt  was  entitled  to  have  the  decision  of  the  Lord 
Justice  Turner  on  that  question. 

The  Court  considered  that  the  appeal  from  the  Com- 
missioner ought  to  be  reheard,  and  accordingly  directed 
the  present  petition  to  be  amended,  so  that  it  mig^t 
contain  a  prayer  for  such  rehearing  in  the  alternative. 

The  Court,  in  concluding  their  judgment,  expressed  a 
strong  desire,  if  within  their  powers,  to  order  the 
bankrupt  to  make  a  deposit  on  the  rehearing. 

To  this  it  was  objected,  on  the  part  of  the  bankropt^ 
that  this  was  not  his  appeal,  but  a  rehearing  of  the 
appeal  of  the  assignee,  and  that  the  bankrupt  could  not 
be  required  to  pay  a  deposit 

As  it  had  turned  out,  only  one  valid  judgment  had 
been  given  by  the  Court  on  the  appeal  against  the  order 
of  the  Commissioner  ;  and  he,  the  bankrupt,  was,  at  the 
least,  entitled  to  be  treated,  and  replaced  in  the  same 
position,  as  though  the  Lord  Justice  Turner  had  reserred 
judgment  for  further  argument 

This  question,  however,  was  left  open  to  examine 
a  precedent  that  was  said  to  exist  in  the  unreported  case 
of  Fox  and  Henderson, 

The  appellant's  deposit  (802.),  made  under  the  order 
of  the  Commissioner,  on  the  former  appeal,  had  been 
returned  to  him  previous  to  tMs  appeal. 
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On  this  day  their  Lordships  informed  the  Registrar 
that  they  had  determined  to  require  a  deposit  from  the 
bankrupt  of  201.  on  the  rehearing. 

LordB  Justices. )  Bx parte  Hardinoe  iZc  Plumbtead 
14  Nov.  1862.      }  Waterworks  CoMPANY/LiMiTED. 

Windiiig-up — Official  Manager — Nullity, 

An  official  manager  appointed  by  the  Court  of  Chancery 
in  a  matter  in  which  it  had  no  jurisdiction  is  iwt  entitled 
to  his  costs  out  of  the  assets  of  the  company  when  properly 
in  course  of  winding-up. 

This  was  an  appeal  in  bankruptcy. 

The  Plumstead  Waterworks  Comiwrny  carried  on  busi- 
ness for  some  time  prior  to  1866  under  the  Joint  Stock 
Companies  Acta  then  in  operation. 

On  the  5th  of  November,  18i.6,  the  company  became 
registered  as  a  limited  company.  On  the  8th  of  Novem- 
ber, 1858,  a  petition  was  presented  to  the  Court  of  Chan- 
cery under  the  Winding-up  Acts  of  1848  and  1849  for 
winding  up  the  company,  and  on  the  following  day  a 
petition  was  presented  to  the  Court  of  Bankruptcy  for  the 
same  purpose. 

The  petition  to  the  Court  of  Cliancery  was  followed  on 
the  15th  of  November  by  an  order  of  Vice-Chancellor 
Eindersley  to  wind  up  the  company. 

On  the  15th  of  December  the  petition  of  the  Court  of 
Bankruptcy  was  heard  and  dismissed.  In  the  meantime 
Mr.  Hardinge  had,  on  the  2nd  of  December,  been  appointed 
official  manager  imder  the  winding-up  order  in  Chancery, 
and  he  entered  into  possession  of  the  company's  business, 
which  he  carried  on  as  official  manager  with  such  success, 
tliat  the  concern  which  had  before  been  unprofitable 
began  to  yield  a  considerable  profit. 

By  an  order  of  Vice-Chancellor  Kindersley,  Mr.  Hard- 
inge was  directed  to  file  a  bill  against  one  Davis  and 
others,  in  order  to  determine  a  matter  necessary  to  be 
determined  for  the  purpose  of  the  winding  up. 

Mr.  Hardinge  accordingly  filed  his  bill,  to  which  the 
defendants  appeared  and  raised  the  point,  that  as  the 
company  was  a  limited  company  at  the  time  the  proceed- 
ings were  taken  for  winding  it  up  in  Chancery,  the  Court 
liad  no  jurisdiction  to  make  the  winding-up  order,  and 
that  that  order,  and  all  subsequent  proceedings  in  the 
winding-up,  were  invalid,  and  that  Mr.  Hardinge  was  not 
an  official  manager,  and  had  no  locus  standi  to  support  his 
bUl. 

The  Master  of  the  Rolls,  on  the  hearing,  decided  in 
favour  of  the  defendants,  and  dismissed  the  bill  by  decree, 
dated  the  14th  of  February,  1860. 

From  this  decree  Mr.  Hardinge  appealed  to  the  Lords 
Justices. 

Other  appeals  against  the  winding-up  order  of  the  19th 
of  November,  1858,  and  against  the  order  in  bankruptcy 
of  December,  1858,  dismissing  the  petition  in  that  Court 
for  the  like  purpose,  were  also  entered. 


All  these  appeals,  by  leave  of*  the  Court,  were  heaid 
together  on  the  24th  and  25th  of  May,  1860. 

Their  Lordships  affirmed  the  decree  at  the  Kolls,  dis- 
charged the  winding-up  order  of  the  19th  of  November, 
and  dismissed  the  appeal  in  bankruptcy,  without  pre- 
judice to  any  new  proceedings  in  that  Court  for  winding 
up  the  company. 

The  case  is  reported  in 
2  De  G.  F.  &  J.  20. 

Upon  this  judgment  a  new  petition  in  bankruptcy  was 
filed  for  winding  up  the  company,  and  a  new  winding-up 
order  obtained  on  the  15th  of  June,  1860. 

Under  this  winding-up  an  official  liquidator  was  duly 
appointed,  and  Mr.  Hardinge  handed  over  to  him  a  small 
balance  which  remained  in  his  hands,  after  allowing  for 
the  sums  expended  by  him  in  the  pharacter  of  official 
manager  up  to  the  date  of  his  last  accounts  passed  in 
Chancery.  He  then  petitioned  the  Court  of  Bankruptcy 
to  be  paid — 1st,  his  costs  in  the  suit  at  the  Rolls  and  the 
appeal ;  2nd,  such  of  his  costs  in  the  general  winding  up 
as  had  not  been  already  allowed  him  in  account;  and, 
Srdly,  his  remuneration  as  official  manager.  The  Com- 
missioner decided  that  he  had  no  jurisdiction  to  make 
any  order  for  such  |)ayment,  and  firom  this  decision  Mr. 
Hardinge  appealed. 

When  the  case  came  on  before  the  Lords  Justices  they 
directed  that  the  notice  of  motion  on  the  appeal  should, 
if  needful,  be  held  to  be  intituled  in  Chancery  as  well  as 
in  bankruptcy,  and  ordered  it  to  be  amended  by  insert- 
ing the  new  title,  leaving  open,  however,  any  question 
that  might  arise  as  to  the  efficacy  of  such  amendment 

On  the  opening  of  the  case  it  was  arranged  that  the 
matter  should  stand  over  till  after  vacation,  both  parties 
trusting  that  the  legislature  would  preclude  the  necessity 
of  taking  the  judgment  of  the  Court  on  the  matter. 
By  some  mischance  a  clause  prepared  with  this  view  was 
struck  out  in  the  House  of  Lords  after  haWng  passed  the 
House  of  Commons,  and  the  case  now  came  on  afresh. 

OlassCf  Q.C.,  and  Roxburghf  for  Mr.  Hardinge,  read*  the 

*  The  following  are  the  sections  referred  to  in  the 
text : — 

11  &  12  Vict  c.  45,  sect  13.  That  it  shall  bo  lawAil  for  the 
Court,  if  it  shall  think  it  practicable  and  expedient^  before  or 
in  making  any  order  absolute,  to  direct  the  application  or  per- 
formance, cither  wholly  or  in  jnrt,  and  by  such  parties  as  it  shall 
think  proper,  of  any  provisions  contained  in  or  supplied  by  the 
constitution  of  the  company  towards  the  purposes  of  such 
dissolution  or  winding-up,  or  towards  onsidering  or  ascer- 
taining the  necessity  or  expediency  of  such  dissolution  or 
winding-up. 

Sect  59.  That  no  judgment,  decree,  or  order  to  bo  obtained  or 
entered  up  against  the  official  manager  of  any  company,  as 
representing  the  same,  shall  affect  or  be  executed  against  the 
person  or  property  of  the  party  who  may  for  tha  time  being  he 
such  official  manager,  otherwise  than  as  a  contributory,  ond 
that  every  official  manager  shall  always  be  fully  reimbursed  and 
indemnified  out  of  the  assets  of  the  company,  or  out  of  the 
credits  thereof,  and,  if  necessary,  by  calls  to  be  made  on  the 
contributories,  for  all  losses,  costs,  charges,  damages,  And 
expenses,  without  deduction,  save  and  except  such,  if  ^ay, 
losses,  costs,  charges,  damages,  and  expenses  as  shall  have  "been 
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103rd  and  59th  sections  of  the  Winding-up  Act,  1848 
(11  &  12  Viet,  c  45) ;  the  75th  and  87th  sections  of  the 
Joint  Stock  Companies  Act,  1856  (19  &  20  Vict.  c.  47); 
the  11th  section  of  the  Joint  Stock  Amendment  Act,  1868 
(21  &  22  Vict.  0.  60);  and  the  38th  clause  in  the  deed 
of  association  of  the  company,  empowering  the  directors 
to  appoint  agents,  servants,  and  managers,  and  to  allow 
them  salary  and  remuneration. 

They  argued  that  Mr.  Hardinge,  heing  an  officer  of  the 
court,  ought  to  be  protected  from  loss  in  the  discharge 
of  his  duty,  and  ought  to  be  allowed  out  of  the  assets  of 
the  company  his  costs  and  remuneration  for  services  per- 
formed, and  that  such  services  ought  to  be  held  to  have 

xtadvij  or  Improperly  mistained  or  incuired  by  any  auoh  official 


been  performed  on  behalf  of  the  company  at  their  instance 
and  for  their  benefit. 


Sect  IQS.  That  the  general  costs  of  winding-up  the  estate,  and 
the  costs  of  proving  debts  and  of  trying  issues,  and  of  all  other 
tosttevs  in  which  creditors  or  any  particular  contribatories,  or 
cLwses  of  oontributories  or  alleged  oontributories  of  such  com- 
pany shall  be  interested,  shall  be  at  the  discretion  of  the  Master, 
and  shall  be  paid  either  out  of  the  general  estate  of  such  com- 
pany, or  out  of  any  portion  of  the  general  estate,  or  shall  be 
debited  or  credited  to  any  of  the  individual  oontributories,  or 
daaam  of  oontributories,  or  shaU  be  subject  to  buch  set-off  as 
the  Master  shall  ft:t>m  time  to  time  direct 

19  &  20  Vict  c.  47,  sect  75.  As  soon  as  may  be  after  making 
an  order  or  decree  for  winding-up  the  company,  the  Court 
■hall  cause  the  assets  of  the  company  to  be  collected  and  ap- 
[died  in  dischargo  of  its  liabilities  in  a  due  course  ot  adminia- 
tntioQ. 

Seci  86.  As  soon  as  the  oareditors  are  satisfied,  the  Gourt  shall 
proceed  to  adjust  the  rights  of  the  oontributories  amongst  them- 
■elraa,  and  to  distribute  any  surplus  that  may  remain  amongst  the 
parties  entitled  thereto,  and  tor  the  purposes  of  such  adjustment 
it  Toaj  make  calls  on  the  oontributories  to  the  extent  of  their 
UaUlily  for  payment  of  such  sums  as  it  deems  necessary,  and 
it  may  in  making  a  call  toko  into  oonsidoration  the,  Ac 

Sect  87.  The  Court  may  make  such  order  as  to  the  priority  and 
payment  out  of  the  estate  of  the  company  of  the  costs,  charges, 
uid  expenses  incurred  in  winding-up  any  company  as  it  thinks 
joat 

Sect  ftS.  In  Kngiand  the  Lord  Chancellor,  Ac.,  may,  as  often 
as  cireumstanoea  require,  make  such  rules  concerning  the 
OMde  of  proceeding  to  be  had  for  winding-up  a  company  in  the 
CoHstt  a(  Chancery  as  may  from  time  to  time  seem  necessary, 
but  mtU  such  rules  are  made  the  general  practice  of  the  Court 
of  Chanoery,  ixusluding  the  practice  hitherto  in  uso  in  winding- 
up  compsaies,  shall  so  far  as  the  same  la  applicable,  and  not 
inconaistent  witli  this  Act,  apply  to  all  prooeedings  for  winding- 
Qp  a  company,  and  official  liquidators  shall  be  considered  as 
(xcapyiag  in  all  respects  the  place  of  an  official  manager. 

31  ft  23  Vict  c  00,  sect  11.  The  practice  hitherto  in  use  in 
the  Court  of  Chancery  in  England  in  winding-up  companies 
under  the  Joint  Stock  Winding-up  Act^  1848,  and  the  Joint 
Stock  Winding-up  Act,  1849,  including,  ftc.,  and  all  powers  and 
jmiadktiona  given  to  the  said  Court  of  Chancery  by  the  said 
Acts  and  not  conferred  by  the  Joint  Stock  Companies  Acts,  shall 
^»  applicable  to  the  winding-up  under  the  said  Joint  Stock 
Companies  Acts  of  companies  by  the  Court  of  Chancery  and 
Courts  of  Bankruptcy  in  England  until  rules  for  regulating  such 
^ii^iing-up  are  mado  in  piuvuance  of  the  powers  for  that  purpose 
i{iTen  by  the  said  Joint  Stock  Companies  Acts,  and  the  Court  of 
Cbaneery  and  Courts  of  Bankruptcy  in  England  may  adopt  such 
pnetiee,  powers  and  jurisdictions  to  the  same  extent  as  if  tho 
vnafudm  were  being  wound-up  under  the  Joint  Stock  Com- 
panies mnding^Qp  Act»  1848^  and  the  Joint  Stock  Companies 
^MlBt.«pAfit»lM9. 


Daniel,  Q.C.  ajidJessell  for  the  official  liquidator  in 
support  of  the  Commissioner's  decision,  contended 

That  the  official  manager  was  a  mere  trespasser,  and 
was  liable  to  be  sued  at  law  for  all  the  assets  received. 
[TiTRNEii,  L.  J. — Would  this  Court  allow  such  a  coune  ? 
Take  the  case  of  a  receiver  improperly  appointed.] 

Even  in  such  a  case,  ejectment  might  be  brought, 
with  leave  of  the  Court,  which  could  not  be  refused, 
and  the  receiver  be  indemnified,  if  at  all,  by  the  parties 
to  the  suit  in  which  he  was  appointed. 

Where  a  trustee  is  evicted  by  title  paramount,  he 
cannot  recover  against  the  ejector  the  costs  which  he  has 
incurred  in  the  execution  of  his  trust. 
Bainbrig^  v.  Blair,  1  Beav.  495. 
The  claim  of  the  petition  is  not  to  be  allowed  moneys 
actually  expended  for  the  benefit  of  the  company,  for 
those  have  been  allowed  in  account  to  Mr.  Hardinge,  but 
for  costs  of  a  bill  which  has  been  dismissed,  and  from 
which  the  company  could  have  derived  no  benefit ;  for 
costs  of  a  winding-up  which  was  in  invitum;  and, 
lastly,  for  remuneration. 

The  principle  on  which  the  Court  has  acted,  where  it 
has  refused  to  displace  a  trustee  wrongfully  in  possession, 
without  allowing  him  what  he  has  expended  for  the 
benefit  of  the  ccstuis  que  irustf  is  this,  that  parties 
coming  into  equity  to  remove  the  trustee  must  do  equity. 
But  hero  the  company  are  not  coming  into  equity  even 
as  defendants,  lliis  Court  is  at  present  acting  as  a 
Court  of  Bankruptcy,  for  there  is  no  suit  nor  matter 
pendibg  in  Chanceiy.  The  company  is  pursuing  its  own 
course  in  its  own  forum,  and  the  Court  has  no  juris- 
diction  sitting  in  bankruptcy  to  make  any  such  order  as 
is  prayed. 

Mr.  Hardinge  cannot  claim  imder  the  winding-up  in 
bankruptcy  as  an  officer  of  the  court  nor  as  a  creditor  of 
the  company,  and  has,  therefore,  no  claim  or  locus 
standi. 

The  messenger  in  bankruptcy  was  formerly  suable  for 
a  wrongful  seizure,  notwithstanding  he  is  an  officer  of  the 
court,  and  damages  have  been  in  such  cases  constantly 
recovered.  So  also  the  sheriff,  although  the  officer  of  the 
courts  of  law,  may  be  sued  if  he  act  under  a  writ  which 
the  Court  had  not  jurisdiction  to  issue. 

StockdaU  v.  Hansard,  11  Ad.  &  £1.  297  ;  3  Per.  & 
Dav.  38. 

Hardinge  was  not  appointed  by  the  directors,  and  the 
38th  section  of  the  deed  does  not  assist  the  appellant's 
case. 

They  read  the  95th  section  of  Joint-Stock  Companies' 
Act  1856. 

The  Court  then  desired  that  the  13th  section  of  the 
Winding-up  Act,  1848,  shoidd  be  read,  which  was  accord- 
ingly done. 

Enioht  Bruce,  L.J. — ^Both  parties  seem  to  concur 
that  upon  the  order  of  the  Master  of  the  Rolls,  and  our 
order  affirming  it,  it  follows  as  a  necessary  consequence 
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that  Mr.  Hardinge  never  had  any  legal  authority  to  act 
in  the  management  of  the  company's  business,  and  never 
was,  in  fact,  official  manager  for  one  moment  of  time. 

That  being  so,  much  as  we  desire  to  accede  to  the 
request  of  the  appellants,  we  feel  ourselves  imable  to  do 
80,  and  we  feel  bound  to  confirm  the  order  of  the  Com- 
missioner. 

Thknieb,  L.J.  concurred,  remarking  that  the  word 
<*C08ts"  in  the  87th  section  of  the  Act  of  1S56  must 
mean  costs  properly  incurred  under  an  order  properly 
made  and  properly  executed. 

The  appeal  was  dismissed  without  costs,  and  the 
deposit  ordered  to  be  returned. 

The  official  liquidator  was  ordered  his  costs  out  of  the 
estate. 


1 


WlLLETr  V,    THISELTX)N. 


Master  of  the  BoUb 
(In  Chambera) 

18  Nov.  1862. 

Practice  —  Production  of  Documents — Pi^kt  of 
Plaintiff  to  Require  Affidavit  as  to  Particular 
Documents. 

A  plaintiff  having  reason  to  believe  that  a  defendant 
has  in  his  possession  a  particxdar  class  of  documents  not 
induded  in  the  schedule  to  his  affidavit  as  to  documents, 
may  by  sumTnons  require  him  to  state  on  oath  whether  he 
has  or  ever  had  in  his  possession  any  and  what  documents 
coming  within  the  class  referred  to. 

The  suit  was  to  administer  an  estate  and  execute  the 
trusts  of  a  will. 

The  defendant  Thiselton  was  the  sole  surviving  trustee, 
and,  OS  the  bill  charged,  the  sole  trustee  who  had  acted. 

The  bill  charged  the  defendant  with  several  broaches 
of  trust,  and  among  others  that  he  had  paid  considerable 
sums  forming  part  of  the  trust  funds  to  the  credit  of  his 
own  private  banking  account,  and  mixed  them  up  and 
used  them  for  his  own  purposes  indiscriminately  with  his 
own  moneys. 

The  defendant  by  his  answer  admitted  that  trust  funds 
had  been  paid  to  the  credit  of  his  own  banking  account 
and  mixed  up  with  his  own  moneys,  but  he  denied  having 
used  them  for  his  own  purposes,  and  he  stated  that  he 
oould  not  set  forth  the  particulars  of  such  sums  or  any  of 
them. 

The  defendant  had  made  the  common  affidavit  as  to 
documents,  the  schedule  to  which  did  not  contain  any 
pass-book  of  the  defendant  with  his  bankers  or  any 
cheque-book.  The  plaintiffs  then  took  out  a  summons 
that  the  defendant  might  be  ordered  to  make  a  further 
affibdavit  stating  whether  he  had,  or  had  ever  had,  in  his 
possession  or  power  any  and  what  pass-books  or  books 
of  account  with  his  bankers,  or  any  and  what  cheques 
or  counterfoils  of  cheques  during  the  period  of  the  exist- 
0iice  of  the  trusts. 

The  Chief  Clerk  dismissed  the  summons  on  the  gronnd 
tint  the  plaintiffs  were  bound  by  the  defendant's  affidavit^ 


and  at  tlie  plaintiffs  request  the  matter  was  adjourned 
before  the  Judge  himself. 

W.  Pearson,  for  the  plaintiffs,  contended  that  the 
plaintiffs  were  bound  by  the  affidavit  so  far  only  ss 
related  to  production  of  documents,  and  not  so  far  u 
related  to  discovery  of  what  documents  the  defendant 
had.  Under  the  old  practice  if  a  defendant  did  not 
include  in  the  schedule  to  his  answer  a  document  which 
the  plaintiff  believed  he  had  in  his  power,  the  course 
was  to  amend  the  bill,  charging  that  he  had  that  psrti- 
cular  document,  and  to  interrogate  him  with  reference 
to  it.  The  Court,  in  proceeding  under  the  new  practice, 
would  adopt  the  course  most  analogous  to  the  old  prac* 
tice.     He  cited, 

Hieharda  v.  Watkins,  6  Jur.  (n.  6.)  168  ; 

Morgans  Chancery  Acts,  p.  169  (3rd  ed.). 

Casson  for  the  defendant. 

His  Honour  stated  that  a  summons  of  tliis  nature  was 
not  according  to  the  practice  which  had  been  hitherto 
followed  in  his  Chambers,  but  as  in  the  case  of  Riehardt 
V.  Watkins,  Vice-Chancellor  Wood  had  apparently  adopted 
a  course  in  accordance  with  the  plaintiff's  contention,  and 
as  the  practice  ought  to  be  the  same  in  all  branches  of 
the  Court,  he  would  make  the  order  asked  for  by  the 
summons. 

Order  according  to  Summons. 

Note. — Tlie  Editors  do  not  propose  as  a  general  role 
to  include  in  **  The  New  Reports"  any  cases  not  decided 
in  open  court ;  but  tlioy  trust  that  the  important  bearing 
of  the  above  case  upon  the  practice  as  to  production  of 
documents  justifies  the  present  departure  firom  the  role. 
For  the  report  they  are  indebted  to  the  kindness  of 
Mr.  W.  Pearson. 


Master  of  the  Bolls. )  /»r«THENoRTHWHKALEx- 
13,  14  Nov.  1862.       )      mouth  Mining  Compant. 

Practice — Examination   of    Witness — ReawnahU 
Notice-'Order  of  5  February^  .1861,  Rule  22. 

The  22nd  Rule  of  the  General  Order  of  5  February,  18^ 
does  not  require  forty-eight  hours^  notice  of  inUntum  to 
esMsmine  to  be  given  to  the  \oitnesSj  but  to  the  ^^opposiU 
party "  in  the  eause  or  matter.  The  witness  is  enticed 
to  reasonable  notice,  having  regard  to  the  circumstances  of 
thecase. 

In  the  course  of  winding  op  the  North  Wheal  Exmonth 
Mining  Company,  it  became  necessary  to  examine  one 
Mr.  Halletti  who  resided  near  Loughton*  in  Essex.  -An 
attempt  to  serve  him  at  his  residence  having  faile<If  ^^^ 
was,  on  the  morning  of  the  15th  June,  served  in  the  city 
of  London  with  notice  to  attend  the  examiner  on  the  16tn 
June,  at  11  A.  M.  Mr.  Hallett  appesred  before  the  extr 
miner  at  the  appointed  time,  but  refused  to  be  swoii^  <^ 
the  ground  that  he  had  not  had  proper  notice  to  attoM* 

Roaeburgh  moved  for  an  order  on  Mr.  Hallott  to  attflO^^ 
before  the  examiner  and  be  examined. 
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€,  Browne^  for  the  respondent,  argued  that,  although 
the  9th  Rule  of  the  19th  Consolidated  Order  was  abro- 
gated by  the  2nd  Rule  of  the  Order  of  5  February,  1861, 
it  was  in  &ict  re-enacted  by  the  22nd  Rule  of  5  Feb.  1861, 
and  consequently  that  the  witness  was  entitled  to  48 
honrs'  notice.  Mr.  Hallett  had  appeared  under  protest, 
and  solely  from  a  feeling  of  courtesy  to  the  examiner. 

Roadfurgk^  in  reply,  signed  that  the  48  hours*  notice 
was  not  required  to  be  giren  to  the  witness,  but  to  the 
opposite  party  in  the  cause  or  matter  to  that  which 
soogfat  the  examination.  The  witness  was  entitled  to 
reasonable  notice,  and  that  he  had  received  in  tliis  case, 
as  was  proved  by  the  fact  of  his  appearance  before  the 
examiner  at  the  time  appointed. 

Thx  Master  of  the  Rolls  was  of  opinion  that  the  48 
lumia'  notice  mentioned  in  the  Order  of  5  February,  1861, 
was  notice  to  the  other  side  in  the  cause,  and  that  the 
order  did  not  require  such  notice  to  be  given  to  the  wit- 
ness. The  witness,  however,  was  entitled  to  receive 
reasonable  notice,  such  as  would  fairly  enable  him  to 
attend  for  the  purpose  of  being  examined.  What 
amounted  to  reasonable  notice  must  depend  upon  the 
(ircQ&Btances  of  each  case ;  to  a  person  abroad  or  in  a 
remote  part  of  the  country,  48  hours'  notice  might  not  be 
reasonably  sufficient ;  but  he  thought  that  in  the  present 
case,  the  witness,  resident  near  London,  and  served  in  the 
city,  and  having  actually  attended  before  the  examiner, 
was  not  justified  in  refusing  to  be  sworn  ;  an  order  must, 
therefore,  be  made  in  the  terms  of  the  notice  of  motion, 
and  Mr.  Hallett  must  pay  the  costs  of  the  motion. 

i^o<f.— See  as  to  the  meaning  that  may  be  attached  to 
tlie  word  *  *  reasonable, " 

l>'am.  V.  Lee,  1  C.  M.  &  R.  645. 
IHot  V.  Anstrn^  1  Moo.  &  M.  96. 


Kaster  of  the  Bolls. 

14  Now.  1862. 


! 


Habbib  v.  Har&ib. 


Practice — BUI  for  Dower — CotU, 

Oh  a  hQlfcT  £he  astiffnmeni  of  cUnoer,  a  defendant  who 
had  disputed  the  pUwnHff^a  title^  and  only  admiUed  it  after 
defiling  <tf  the  biU,  and  then  vnthout  tendering  costs,  toas 
onUred  to  pay  the  costs  up  to  the  hearing. 

This  was  the  hearing  upon  motion  for  decree  of  a  snit 
for  the  aarignment  of  dower. 

The  possession  of  the  property  in  respect  of  which 
the  dower  was  daimed  devolved  upon  the  defendant  on 
^  1 8th  of  May,  1 861,  up  to  which  time  the  plaintiff  had 
'^ved  her  shsK  of  the  rents. 

On  the  lUtk  of  Novnnber,  1861,  the  plaintiff's  solicitor 
*Totetothe  defendant — "I  have  been  requested  to  ask 
j<ft  what  node  of  payment  of  Mrs.  Harris's  dower  you 
^  adopted?  Is  H  your  intention  that  she  should 
ntova  thft  iaioaiit  tiom.  the  tenant  as  heretofore,  or 
would  yon  pnfv  iMeMng  all  the  rent,  and  paying  her 
thb  onHkUte  friUek  die  18  entitled  ? " 

^  ^mkif  VmadMr  the  drfendant  wrote  in  leply, 


that  he  was  advised  that  the  plaintiff  had  not  any  legal 
claim  to  dower. 

No  further  application  appeared  to  have  been  made  to 
the  defendant  before  the  12th  of  May,  1862,  on  which 
day  the  bill  was  filed. 

On  the  27th  of  May  the  defendant's  solicitors  wrote  to 
the  plaintiff's  solicitors  that  the  defendant  admitted  the 
plaintiff's  title  to  dower,  and  that  they  were  prepared  to 
arrange  for  the  payment  of  what  was  due,  and  for  the 
future  payment  of  it  The  defendant  afterwards  put  in 
an  answer  to  the  plaintiff's  interrctgatories,  and  the  suit 
was  brought  to  a  hearing. 

Lloyd,  Q.  C.  and  Eddie  for  the  plaintifi^  admitting  the 
general  rule,  that  on  a  bill  for  dower  no  costs  were  given 
up  to  the  hearing;  asked  that,  under  the  circumstances, 
the  defendant  might  pay  the  costs  up  to  the  hearing. 
Fry  V.  Noble,  20  fieav.  598. 

Charles  HaU,  for  the  defendant,  contended  that  a 
defendant  to  a  biU  for  dower  was  only  liable  to  pay  costs 
occasioned  by  his  disputing  the  plaintiff's  title, 

Bamford  v.  Bamfordy  6  Hare,  208, 
and  that  here  the  costs  were  only  what  would  have  been 
necessarily  incurred  in  any  suit  for  the  assignment  of  the 
plaintiff's  dower. 

The  Master  of  the  Rolls  held,  that  the  defendant 
must  pay  the  costs  up  to  the  hearing.  The  just  inference 
fh)m  the  letter  written  by  the  plaintiff's  solicitor  on  the 
1 1th  of  November  was,  that  the  defendant  would  have  had 
no  difficulty  in  arranging  the  mode  of  payment  with  the 
plaintiff  if  he  had  not  disputed  her  title.  Consequently, 
the  defendant  had  occasioned  the  suit,  and  his  proper 
course,  on  being  required  to  answer  the  bill,  would  have 
been  to  accompany  his  proposal  for  a  settlement  of  the 
matter  with  an  offer  to  pay  the  costs  incurred  up  to  that 
time. 

Note, — As  to  a  plaintiff's  right  to  bring  his  suit  to  a 
hearing  for  the  purpose  of  having  the  question  of  costs 
determined.     See 

Kelly  V.  Hooper,  1  Y.  &  C.  C.  C.  197. 

FradeUa  v.  Weller,  2  Russ.  &  M.  247. 

Burgess  v.  EiUs,  26  Beav.  244. 

Burgess  v.  ffately,  id.  249. 
As  to  costs  in  suits  for  dower  generally,  see,  in  addition 
to  cases  cited  in  this  case, 

Lueas  v.  Caleraft,  1  Bro.  C.  a  183. 

Mundy  v.  Mundy,  2  Ves.  jun.  128. 

Worgan  v.  Ryder,  1  Yes.  &  B.  20  and  note. 
Which  show  that,  as  a  rule,  no  costs  wiU  be  given,  except 
in  cases  of  vexatious  resistance. 


Master  of  the  Bolls. 

16  Nov.  1862. 


In  re  Edmsades. 


Money  to  be  Invested  in  Zand — Payment  out  of 
Court  to  married  wom^m-^Costs. 

A  sum  of  money  liabiU  to  he  invested  in  land  ordered  to 
be  paid  cut  of  Court,  on  the  petition  of  the  tenant  for  lifs^ 
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entitled  for  her  separate  toe,  and  of  the  reversUmer^  a  mar- 
ried wcnnan. 

An  nndivided  moiety  of  two  houses  in  Norton  Folgate 
was  devised  to  Eliza  Bartholomew  for  life  for  her  separate 
use,  with  remainder  to  her  children  equally  in  fee.  The 
houses  in  question  were  purchased  under  the  provisions 
of  the  Spitalfields  Improvement  Act,  9  &  10  Vict  c.  84, 
and  the  purchase  money  paid  into  court  by  the  CJom- 
missioners  of  Works.  Mrs.  Bartholomew  was  58  yean 
of  age  ;  she  and  her  only  child,  Eliza  Fletcher,  a  married 
woman,  presented  a  petition  praying  that  a  moiety  of  the 
fund  in  court  might  be  at  once  paid  to  Mrs.  Fletcher. 

/.  Pearso7i,  for  the  petitioners,  submitted  that  if  the 
money  were  re-invested  in  land  under  the  provisions  of 
the  Act,  Mrs.  Fletcher  could,  by  deed  acknowledged, 
dispose  of  her  reversionary  estate,  and  as  the  tenant  for 
life,  who  was  entitled  for  her  separate  use,  concurred  in 
the  application,  the  Ck)urt  might  make  the  order  asked 
for.     He  cited. 

Be  Tyler's  EstaU,  8  W.  R  540.» 

Hanson  for  the  Commissioners. 

The  Mabter  of  the  Rolls  made  the  order,  Mrs. 
Fletcher  being  examined  and  consenting. 

The  petition  also  asked  that  the  Commissioners  might 
pay  the  costs  of  the  application.     On  a  prior  petition 
in  the  same  matter,  His  Honour  had  so  ordered. 
Re  Edmeades,  6  Jur.  (n.  8.)  986  ;  8  W.  R.  327. 

/.  Pearson^  however,  admitted  that  after  the  decision 
of  the  Lord  Chancellor, 

In  re  Cherry's  Settled  Estates,  7  Jur.  (n.  a)  446  ;  10 
W.  R  805 ; 
he  could  not  sustain  this  part  of  the  prayer. 

JVofc.*— See  too, 
JU  Hayes,  9  W.  R  769. 

Re  WorthingUni ;  Seton  on  Decrees,  824  (2nd  ed.). 
Compare  also, 

Smory  v.  Sotcry,  8  W.  R  839,  and  Re  South  Eastern 
Railway  Company,  9  W.  R  404  ; 
where  tlie  purchase  money  of  an  entailed  estate  was  paid 
out  of  Court  to  the  tenant  in  tail  without  the  execution 
of  a  disentailing  deed. 


Kindersley,  V.-C. )  In  re  Eeeler's  Mortgage 
14,  17  Nov.  1862.      {      Trust. 

Trustee  Act,  1850 — Mortgagee  in  Possession, 

A  mortgage  in  the  form  of  a  trust  for  sale  constitutes  the 
mortgagee  a  trustee  for  the  purposes  of  the  Trustee  Act, 
1850,  sect.  15. 

Petition  by  the  executors  of  a  mortgagee  whose  heir 
could  not  be  ascertained,  for  an  order  under  the  Trustee 
Act,  1850,  to  vest  the  mortgaged  estate  in  them. 

Tlie  mortgage  wos  in  the  form  of  a  trust  for  sale  and 
payment  of  the  debt,  and  the  mortgagee  had  been  in 
possession. 


■W.  Morris,  for  the  petitioners,  asked  for  an  order  under 
the  9th  section,  on  the  ground  that  the  heir  was  a  con* 
structive  trustee. 

Re  Skitter's  Mortgage  Trust,  4  W.  R  791. 

KiNDERSLEY,  V.-C,  made  the  order  under  tlie  15th 
section  on  the  authority  of  Re  Underwood,  3  K.  &  J.  745. 

Note. — See  too 
Re  Boden's  Trust,  1  De  G.  M.  &  G.  57. 
Re  Lea's  Trusts,  6  W.  R  482. 
Re  Quintan,  9  Jr.  Chan.  Rep.  306. 


Stuart,  V.-0. 

5,  12,  17,  19  Nov.  1862. 


Lxcoyr.  Liffek. 


Merchant  Shipping  Amendm^it  Act,  1862— 
Equitable  Mortgage  of  Ships — Order  and  Dis- 
position— Bill  of  Sale. 

Two  traders  deposit  wUh  a  hanker,  as  security  far  the 
balance  of  their  account,  several  mortgages  of  ships,  of 
which  they  were  the  registered  mortgagees  ;  hut  the  trvMfer 
was  not  completed  in  the  manner  required  by  the  Menkant 
Shipping  Act,  1854.  The  traders  afterwards  became 
bankrupt,  their  nam^s  being  still  on  tJie  register. 

Held,  thcU  the  hanker  had  a  lien  on  the  proceeds  of  tk 
ship  in  the  haiids  of  the  assignees. 

A  biU  of  sale  of  a  trader's  whole  property,  in  eonsidera' 
tion  of  an  antecedent  debt  and  subsequent  advances,  is  an 
act  of  bankruptcy. 

The  plaintiffs  in  this  case  were  bankers  at  Yarmouth, 
with  a  branch  at  Lowestoft ;  and  the  defendants  were  the 
assignees  of  Messrs.  Peters  and  Peacock,  who  were  fish 
salesmen  at  the  latter  place. 

On  the  20th  December,  1858,  Messrs.  Peters  and 
Peacock,  being  indebted  to  the  plaintiffs  on  their  bank- 
ing account  in  564/.  IZs.  2d.,  deposited  with  them,  as  a 
security  for  such  balance,  three  several  mortgages 
of  three  ships,  of  which  they,  Messrs.  Peters  and 
Peacock,  were  the  registered  mortgagees.  The  transfer 
of  these  mortgages  was  not,  however,  completed  in  the 
manner  required  by  the  Merchant  Shipping  Act,  1854; 
and  at  the  time  of  the  bankruptcy  of  Messrs.  Peters  and 
Peacock,  which  occurred  some  time  afterwards,  their 
names  were  still  on  the  register  as  mortgagees  of  the 
ships. 

On  the  22nd  December,  1858,  two  cheques,  amounting 
to  1122.  10*.,  drawn  by  Messrs.  Peters  and  Peacock,  were 
presented  for  payment  at  the  bank  at  Lowestoft ;  but  the 
plaintiffs  refused  to  pay  the  same  without  obtaining 
further  security.  Accordingly,  on  that  day,  Messrs. 
Peters  and  Peacock  gave  the  plaintiffs  a  bill  of  sale  of 
all  their  property,  as  a  security  for  the  balance  then  due, 
and  any  further  advances  to  be  made  by  the  plaintiffs- 

This  bill  of  sale  was  put  in  effect  on  the  28th  of 
December,  1858  ;  but  before  the  completion  of  the  seizure 
and  sale  thereunder,  notice  was  given  to  the  plaintiffs  of 
anactof  bankruptcy  committed  on  that  day  by  Messrs. 
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a  Nor.  1861] 


THE  NEW  REPORTS. 


45 


Peters  and  Peacock,  under  which  an  a^'ndication  took 
place  on  the  SOth  Decemher,  1858,  and  the  defendants 
were  appointed  assignees.  The  sum  realised  xuder  the 
bill  of  sale  was  2807.  58.  6d, 

The  plaintiffs  afterwards  sought  to  prove,  under  the 
bankroptcy,  for  the  balance  of  their  account,  after  allow- 
ing for  the  proceeds  of  the  bill  of  sale  ;  but,  after  much 
diacuasion,  they  were  allowed  to  prove  for  part  only ;  and 
a  marginal  note  was  written  on  the  deposition  of  the 
plaintiffs,  and  signed  by  the  commissioner  in  bankruptcy 
to  the  following  effect— Proof  allowed  for  1732.  Ids.  Id., 
the  difference  being  given  credit  for  in  respect  of  three 
mortgages  on  three  boats  therein  named,  held  by  Messrs. 
Lacon  and  Co.  (the. plaintiffs),  and  for  expenses  of  sale. 

This  proof  was  admitted  in  May,  1857,  and,  shortly 
after,  leave  was  asked  by  the  defendants  to  bring  an 
action  against  the  plaintiffs,  which  was  not,  however, 
commenced  till  April,  1862 ;  and  the  declaration  in 
which  contained  two  counts — one  claiming  damages  for 
the  conversion  of  the  goods  under  the  bill  of  sale ;  and 
the  other,  for  the  detention  of  the  mortgage  securities. 

The  bill  in  this  suit  was  filed  to  restrain  the  action, 
and  to  obtain  a  declaration  that  the  plaintiffs  were 
entitled  to  the  proceeds  of  the  ships,  which  had  been 
a)ld,  and  that  the  bill  of  sale  was  not  an  act  of  bank- 
ruptcy. 

Malins,  Q.C.,  and  BenwU,  for  the  plaintiffs. 

1.  As  to  the  equitable  mortgage. 

The  equitable  title  of  the  plaintiffs  to  the  mortgages 
of  the  ships  was  complete  before  the  bankruptcy.  The 
Merchant  Shipping  Amendment  Act,  1862  (25  &  26 
Vict,  c  63,  &  3),  enacts  that  equities  may  be  enforced 
against  owners  and  mortgagees  of  ships  in  the  same 
manner  that  it  might  be  enforced  against  them  with 
respect  to  other  personal  proi>erty.  The  decision  of 
Wood,  V.-C,  in 

The  Liverpool  Borough  Bank  v.  Turner,  1  Johnson 
&  Hemming,  159  ;  aff.  2  De  G.  F.  &  J.  502, 
is,  therefore,  no  longer  law. 

The  title  of  the  plaintiffs,  who  were  equitable  mort- 
gagees of  these  securities  before  the  bankruptcy,  must 
therefore  prevail  against  the  assignees. 

2.  The  bill  of  sale  was  not  an  act  of  bankruptcy,  for 
it  was  given  to  enable  the  traders  to  cany  on  their  trade, 
and  not  to  defeat  creditors. 

HuUtm  V.  CruUwell,  1  £1L  &  Bl.  15. 
BUOeaiane  v.  Cooke,  6  EIL  &  BL  296. 
WkUmore  v.  Claridge,  31  L.  J.  Q.B.  141. 
Id  the  latter  case  the  bill  of  sale  was  given  to  secure  a 
fresh  advance,  which  was  however  wholly  employed  in 
ptying  off  importimate  creditors. 

On  tliis  point  Maline,  Q,C.,  observed  that  when  a 
bOl  of  ade  WIS  wrung  from  a  trader  by  the  importunity 
of  a  paftfawlar  creditor,  it  was  all  the  same  whether  it 
was  gmtt  to  tlftB  creditor  himself,  as  in  the  present  case, 
or  to  a  thisdl  ptfty  who  advanced  the  money  to  pay  him 
oS;  aaift  WkUmon  t.  Claridge. 
8.  Hm.  IBMgPiutI  nota  set  out  above  was  reUed  on 


as  evidence  of  an  arrangement  which  concluded  the 
defendants  from  objecting  to  either  the  bill  of  sale  or 
the  title  of  the  plaintiffs  to  the  proceeds  of  the  ships. 

Bacon,  Q.C.,  and  G.  L.  liussell,  for  the  defendants. 

1.  It  is  true  that  by  virtue  of  the  Merchant  Shipping 
Amendment  Act,  1862,  the  equity  of  the  plaintiffs  might 
have  been  enforced  against  Messrs.  Peters  and  Peacock, 
but,  nevertheless,  those  mortgage  securities  were  in  their 
order  and  disposition  at  the  time  of  their  bankruptcy. 
By  the  Merchant  Shipping  Act,  1854,  sects.  43  &  71, 
powers  of  disposition  were  given  to  the  registered  owners 
and  mortgagees  of  ships,  and  notice  of  trusts  on  the 
register  was  forbidden.  And  inasmuch  as  the  enactment 
in  the  Amendment  Act  is  expressly  without  prejudice  to 
those  powers  and  to  the  provision  as  to  notice,  the 
register  is  still  conclusive  proof  of  the  power  to  selL 
Any  one  whose  name  appears  as  registered  owper  or 
mortgagee  is  held  out  to  the  world  as  having  power  to 
dispose  of  his  interest  in  the  ship.  These  mortgage 
securities  were  therefore  in  the  order  and  disposition  of 
the  bankrupts,  and  passed  to  the  assignees. 

2.  The  bill  of  sale  was  an  act  of  bankruptcy,  because 
it  included  the  whole  of  the  traders*  property,  and  was 
given  to  secure  an  antecedent  debt.  The  £fict  of  there 
being  also  a  fresh  advance  will  not  save  it.  The  cases 
cited  above  were  relied  on  as  establishing  these  proposi- 
tions, they  cited  also : — 

Oriental  Bank  v.  Colman,  3  Giffaid,  11. 
Oraham  v.  Chapman,  12  C.  B.  85. 
8.  There  was  no  agreement  or  compromise  on  the  part 
of  the  defendants. 

Malins  in  reply  : — 

The  Merchant  ShippingjAct,  1854,  sect.  73  (See  Form  K. 
referred  to  in  that  section),  requires  that  the  transfer  of 
a  mortgage  shall  be  indorsed  on  the  mortgage.  The 
deposit  of  the  latter  with  the  plaintiffs  made  such  a 
transfer  impossible.  The  mortgage  securities  were  there- 
fore not  in  the  order  and  disposition  of  the  bankrupts. 
Morris  v.  Cannan,  6  L.  T.  (n.  s.)  17,  Ch. 

In  the  course  of  the  argument  on  this  point,  Mr. 
Bacon  observed  that  Morris  v.  Cannan  differed  wholly 
from  the  present  case.  There,  any  person  inquiring  at 
the  office  of  the  company,  would  have  ascertained  that 
the  bankrupt  had  no  power  to  dispose  of  the  shares  in 
question.  In  this  case  any  person  inspecting  the  register 
would  have  found  the  names  of  the  bankrupts  on  the 
register,  with  the  fuU  power  of  disposing  of  their  interest. 

Stuart,  V.-C,  after  recapitulating  the  arguments  as 
stated  above,  said,  that  as  the  statutory  mode  of  assign- 
ment of  the  mortgage  of  a  ship,  was  by  endorsement 
on  the  mortgage  deed  as  shown  by  the  words,  the 
"within  written  security"  in  the  form  prescribed  by 
the  Act,  the  deposit  of  the  mortgage  securities  took  them 
out  of  the  order  and  disposition  of  the  bankrupts.  The 
plaintiffs  were  therefore  entitled  to  a  decree  with  costs 
as  far  as  regarded  the  portion  of  the  bill  which  related 
to  the  proceeds  of  the  ships. 
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As  to  the  bill  of  sale,  the  plaintifis  had  failed.  It 
was  given  in  part  for  a  bygone  debt ;  and  was,  therefore, 
according  to  the  cases  cited,  an  act  of  bankruptcy.  As 
to  that  part,  the  bill  was  dismissed  with  costs. 

It  had  been  argued  that  the  defendants  were  bound 
by  an  agreement  made  between  the  parties  at  the  proof 
in  bankruptcy.  But  this  case  was  not  made  by  the  bill, 
nor  was  it  established  in  evidence. 


Stuart,  V.-C. 

18  Nov.  1862. 


} 


Be  HooFEB. 
Batlibs  v.  "Watkins. 

Practice — Motion  to  Discharge  Chief  Clerk's  Cer- 
tificaie — Further  Affidavit. 

An  affidavit  not  used  before  the  Chief  Clerk  when  the 
matter  was  be/ore  him  in  Chambers  cannot  be  read  on 
motion  to  discharge  his  certificate. 

This  was  a  motion  to  discharge  the  Chief  Clerk's  Certi- 
ficate. 

Oreem,  Q.C.  and  OsixnTie  Morgan  for  the  party  moving 
proposed  to  read  an  affidavit  filed  since  the  filing  of  the 
certificate. 
They  referred  to 

Whitvjorth  V.  Whyddan,  2  Mac.  &  G.  52. 

Fairbum  v.  Pearson,  cited  in  note  to  2  Mac.  k  G.  56, 

Mai  ins,  Q.C.  and  CracknaM,  conlHL 

The  Vice-Chancellor  refosed  to  allow  the  affidavit  to 
be  read,  adding  that  fresh  affidavits  were  sometimes  per- 
mitted to  be  read  on  an  appeal  motion,  because  such 
motion  was  treated  as  a  new  motion ;  whweas,  on  a 
motion  to  vary  or  dischaige  the  Chief  Clerk's  Certificate, 
the  case  was  before  him  on  the  same  grounds  as  it  was 
before  the  Chief  Clerk. 

Note. — See  also 
Fleming  v.  East,  Kay,  App.  lii,  where  V.-C.  Wood 
followed  the  same  course. 


Stuart,  V.-C.  ) 

r.  1862.      1 


/n  f«  Goodwin's  Estate. 


17  Nov. 

S(de  by  the  Court — Suhsale  at  a  ProJU — Substitu- 
tion of  Sub-purchaser. 

The  applifioMon  of  the  sub-purchaser  to  be  substituted  as 
the  purchaser  from  the  Court,  neither  the  original  pur- 
chaser nor  the  vendors  consenting,  was  refused  and  a 
rescue  ordered. 

The  property  in  this  case  was  sold  under  a  decree  of 
the  Court,  and  at  the  sale,  which  took  place  on  the  15th 
of  August,  1862,  Mr.  Hoflfineister  became  the  purchaser 
at  the  price  of  3,095^.  On  die  25th  of  August,  and 
before  the  certificate  of  sale  became  absolute,  Captain 
Legafd  agreed  to  purchase  the  property  from  him  at  an 
advance  of  5002. 

This  agreement  was  entered  into  in  ignoranee  of  the 
Tole  of  the  Court,  which  requires  that  any  advanced 
price  (Stained  on  a  subaaJe  before  the  certificate  be- 
comes absolute,  shall  be  paid  into  Court  for  the  benefit  ot 


the  vendors.  On  becoming  aware  of  the  existence  of  thii 
rule,  Mr.  Hofimeister  elected  to  remain  the  porchuer 
of  the  estate  at  the  advanced  price  of  3,5952.,  bat 
Captain  Legard  insisted  on  his  right,  under  the  agne- 
ment,  to  be  substituted  in  the  room  of  Mr.  Hoffineufcer, 
as  the  purchaser  from  the  Court  at  that  price. 

Bacon,  Q.  C. ,  and  Robson,  moved  on  behalf  of  Captain 
Legard  and  cited — 

2  DanieWs  Ch,  Prae.  937  (8rd  ed.). 
Sugden's  V.  &  P.  78  (13th  ed). 
Hodder  v.  Ruffin,  TamL  841. 
Holroyd  v.  Wyatt,  2  Coll.  829. 

Matins,  Q.C,  and  Casson,  for  Mr.  Hofifmeister. 

Craig^  Q.C.,  and  /.  N.  Higgins,  for  the  vendors,  uked 
for  a  resale. 

StuaUt,  V.-C,  said  that  no  instance  had  been  givca 
of  such  an  application  having  been  granted  against  the 
desire  of  the  original  purchaser  and  the  vendors.  In  the 
cases  cited  the  application  was  made  by  the  vendor  with 
the  consent  of  the  first  purchaser.  The  Court  had  no 
jurisdiction  on  an  application  of  this  sort  to  decide  any 
question  between  Mr.  Hoifmeister  and  Captain  Legazd. 
The  application  would  be,  therefore,  refused,  and  a  resale 
ordered  on  the  terms  of  Mr.  Hofimeister  undertaidng 
to  bid  the  advanced  price  at  such  resale. 

The  costs  of  the  vendors,  who  were  trustees,  were 
ordered  to  be  paid  out  of  the  estate,  inasmuch  as  the 
estate  was  benefited  bv  what  had  occurred.  No  other 
order  as  to  costs  was  made. 


Stuart,  V.-C. 

17,  18  Nov.  1862. 


Patch  v.  Wabd. 


Opening  of  a  Foreclosure  Decree. 

A  foreclosure  decree  cannot  be  opened  withatd  impoa^ 
ing  the  whole  decree. 

The  plaintiff  in  this  suit  was  a  builder,  and  having,  in 
1843,  obtained  leases  of  several  houses  which  he  was 
engaged  in  erecting,  he  raised  various  sums  of  money  hr 
mortgage  of  such  leasehold  premises. 

The  defendant  was,  during  these  transactions,  tho 
solicited  for  the  plaintifi*,  and  either  himself  advanced  the 
money  or  negotiated  loans  on  his  behalC 

The  property  in  question  in  this  suit  was  mortgaged  to 
the  defendant  on  the  4th  Kovember,  1844,  for  5500/. 
This  mortgage  was  transferred  in  May,  1845,  by  the 
defendant  to  himself,  and  K  Leaf,  and  J.  Bally.  The 
same  property  was  mortgaged  in  September,  1845,  to  L. 
Vulliamy  for  10002.,  and  in  April,  1847,  to  the  defendant 
for  20002.,  the  balance  of  his  biU  of  costs,  but  the  latter 
sum  was  subsequently  paid. 

In  a  salt  instituted  by  the  first  mortgagees  against  th« 
plaintiff  and  L.  Vulliamy,  a  decree  for  foreclosure  was 
obtained,  which  became  absolute  in  March,  l^^^' 
During  the  progress  of  the  suit  the  plaintiff  was  obliged, 
from  pecuniary  difficxdties^  to  leave  the  eonntiy,  and  he 
did  not  return  till  1860,  when  he  became  aware  of  irhat 
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had  occamd  in  relation  to  tho  decree.  The  bill  alleged 
that  the  defendant  had  paid  off  all  that  was  due  to 
Vnlliamy,  Leaf,  and  Baily,  and  had  got  assignments  from 
them  of  all  their  interest  in  the  leasehold  premises.  Tho 
hill  farther  allied  that  the  defendant  had  throughout 
tho  transactions,  beginning  with  1844,  pursued  a  deep- 
laid  scheme  for  embarrassing  the  plaintiff  so  as  to  obtain 
possession  of  the  mortgaged  property,  which  was  ulti- 
mately foreclosed  at  half  its  present  value  ;  that  he  had 
the  entire  conduct  of  the  suit  on  behalf  of  the  other 
iQortgagecs,  and  had  obtained  the  decree  by  undue 
pressure  and  fraud.  The  bill  contained  distinct  allega- 
tions of  fraudulent  omissions  in  the  account,  and  the 
defendant  was  changed  with  having  certuin  rents  and 
profits  which  he  had  received,  and  for  which  he  had  not 
accounted.  The  other  mortgagees  were  alleged  not  to  be 
necessary  parties  to  the  suit,  inasmuch  as  they  had  no 
Interest  in  the  premises,  and  had  not  been  parties  to  the 
fraud  of  the  defendant. 

The  bill  prayed  that  the  plaintiff  mi^t  be  allowed  to 
re-open  the  foreclosure  decree  as  against  the  defendant, 
and  redeem  the  property. 

This  bin  was  deniurred  to. 

Gijfani^  (I.C.,  and  Bevir  for  the  demurrer. 

Malins,  Q.(7.,  and  Everitt,  in  support  of  tho  bill, 
argued  that  there  was  a  personal  equity  against  the 
defendant,  that  the  whole  decree  could  not  be  impeached, 
inasmuch  as  the  other  mortgagees  were  not  parties  to  the 
fraud,  and  that  it  was  impossible  to  take  any  proceed- 
ings under  the  former  suit,  which  had  become  abated.  The 
only  mode  of  procedure  was,  therefore,  by  original  bill. 

The  defendant  had  received  rents  and  profits  between 
the  date  of  the  final  report  of  the  Master  and  the  absolute 
order  lor  foreclosure.  The  i-ule  of  the  Court  was 
invariable  that  such  receipt  of  rents  was  a  sufficient 
ground  lor  opening  the  decree. 

At  all  events,  if  the  plaintiff  was  not  entitled  to  a 
decree  to  redeem,  he  was  entitled,  under  tho  general 
relief  to  an  account  of  the  rents  and  profits  received  by 
the  defendant.     The  facts  necessary  for  this  purpose  were 
all  in  issue. 
They  cited  as  to  form  of  pleading, 
BiUkley  v.  WUfiird,  2  CI.  &  Fin.  141. 
Gure  V.  Stotcpoole,  1  Dow.  18. 
Boioen  v.  Evans,  2  H.  of  L.  Ca.  257. 
As  to  foreclosure  below  the  value  of  the  property. 
Burgh  v.  Langton,  5  Brown  Pari.  Cas.  215. 

Stuart,  V.-C.,  said  that  the  decree  for  foreclosure 
could  not  be  opened  against  a  single  pei'son  interested 
therevnder  without  impeaching  the  whole  decree.  The 
plaintiff  was  willing  to  recognise  acts  done  under  the 
<lecree,  saeh  as  the  assignments  to  the  plaintiff  by 
the  4itfaar  mortgagees,  and  yet  at  the  same  time  was  seek- 
ing to  open  it  on  the  ground  of  irregularity  and  fraud. 
TtarUm;  Hie  bSl  was  one  for  redemption,  and  it  could 
not  tie  tsmad  into  one  for  account. 

must  be  allowed  with  costs.     Liberty  to 


18  Nov.  1862.     J 

Orders  of  tlie  Court  of  Prc^te — 1    ^  2    Vict, 
c.  110—20  d:  21  Vict,  c.  77. 

Upon  a  demurrer  to  a  UU,  praying  that  an  anmiity^ 
payable  wider  an  order  of  the  Court  of  Probate^  taken 
by  consent  in  a  suit  to  try  the  validity  of  a  will,  and 
afterwards  made  a  rule  of  the  said  Court,  and  duly 
entered  up  and  registered  in  the  Common  Pleas,  m4ght  be 
declared  a  charge  upon  certain  leasehold  property  of  the 
testator: 

Held,  that,  notwithstanding  tJu  provisions  of  tJie  2Sth 
section  of  the  20  dSr  21  Vict,  e.  77,  Ute  orders  of  the  Court 
of  Probate  have  not  the  force  and  effect  of  judgmeni$  of 
the  Superior  Courts  of  Common  Law  at  Westminster,  or 
of  orders  of  ike  Court  of  Chancery,  when  duly  registered, 

Thomas  Bull,  the  elder,  being  at  his  decease  possessed  of 
certain  leasehold  premises  in  Middlesex,  gave  and  de- 
vised all  his  real  and  personal  estate  to  the  defendant, 
Thomas  Bull,  tlie  younger ;  and  appointed  him  his  sole 
executor. 

Thomas  Bull,  the  younger,  propounded  the  will  in 
the  Court  of  Probate. 

John  Bull,  the  testator's  eldest  son  and  heir-at-law, 
lodged  a  caveat  against  the  probate,  on  the  ground  that 
the  testator  was  of  unsound  mind  at  the  time  of  the 
execution  of  his  will. 

The  defendant  then  instituted  a  suit  in  the  Court  of 
Probate,  to  try  the  validity  of  tlie  will. 

A  compromise  was  effected  during  tho  trial,  and  an 
order  made,  by  consent  between  the  parties,  that  a  verdict 
should  be  taken  for  the  plaintiff  in  the  suit,  on  all  the 
issues  ;  and  that  he  should  pay  to  Mary  BuU,  one  of 
the  defendants,  and  one  of  the  next  of  kin  of  the 
testator,  an  annuity  of  251.  for  her  life,  with  permisBion 
for  any  of  the  parties  to  make  the  order  a  rule  of  the 
Court  of  Probate. 

The  order  was  subsequently  made  a  rule  of  the  Court 
by  Mary  Bull,  and  duly  registered  by  her  in  the  Common 
Pleas.     She  also  registered  the  annuity. 

The  plaintiff  in  the  Chancery  suit  was  her  assignee  of 
the  annuity.  He  charged  :  that  the  defendant  was  about 
to  sell  the  leaseholds  in  defraud  of  the  annuity  ;  that 
notice  of  the  annuity  had  been  given  to  the  intended 
purchasers,  who  insisted,  nevertheless,  on  completing ; 
and  that  the  defendant  had  no  other  assets  of  the 
testator  wherewith  to  satisfy  the  annuity. 

The  bill  prayed  that  the  annuity  mi^  be  declared  a 
charge  on  the  leaseholds,  that  it  might  be  paid  out  of  tho 
rents  and  profits,  for  an  investment  of  a  competent  part 
of  the  purchase-money  in  the  event  of  a  sale,  for  an  in- 
junction to  restrain  any  sale  by  the  defendant,  except 
upon  terms  of  first  paying  into  the  Bank  of  Englaiid  a 
sum  of  money  sufiicient  to  answer  the  annuity,  and  for 
the  appointment  of  a  receiver. 

Bacon,  Q.C.,  and.  Hardy  in  support,  of  tho  demurer, 
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cited,  on  the  question  of  the  jurisdiction  of  the  Court  of 
Chancery  to  give  effect  to  a  Judge's  order — 

The  Thames  Iron  Works  Company  v.    The  PaUnt 
Derrick  Company^  1  J.\&  H.  1 00. 

Malins,  Q.C.  and  Bilton  in  support  of  the  bill. 

The  Vice-Chancellor  said  that  the  object  of  the  bill 
was  to  give  to  an  order  of  the  Court  of  Probate  such  force 
and  effect  as  a  judgment  of  one  of  the  superior  Courts  of 
Common  Law  or  an  order  of  the  Court  of  Chancery  had, 
when  duly  registered  under  the  1  &  2  Vict.  c.  110.  But 
this  was  impossible,  unless  the  20  &  21  Vict.  c.  77, 
which  created  the  Court  of  Probate,  did  so,  either  by 
express  enactment  or  else  by  implication  when  con- 
sidered in  connection  with  the  first-mentioned  statute. 

The  25th  section  of  the  20  &  21  Vict.  c.  77,  enacted, 
"  that  the  Court  of  Probate  shall  fiave  the  like  powers, 

jurisdiction,    and    authority   for enforcing  all 

orders,  decrees,  and  judgments  made  or  given  by  the 
Court  under  this  Act,  and  otherwise  in  relation  to  the 
matters  to  be  inquired  into  and  done  by  or  under  the 
orders  of  the  Court  under  this  Act,  as  are  by  law  vested 
in  the  High  Court  of  Chancery  for  such  purposes  in  rela- 
tion to  any  suit  or  matter  depending  in  such  Court" 
This  was  only  to  say  that  the  Court  of  Probate  was  to  have 
authority  to  enforce  its  own  orders,  and  not  that  those 
orders  were  to  have  the  same  force  and  effect  as  orders 
of  the  Court  of  Chancery.  He  would  not  strain  the 
words  of  the  statute,  and  should  therefore  allow  the 
demurrer. 

Demurrer  allowed  with  costs. 


Wood,  V.-C. 

12,  14  Nov.  1862. 


■    \    Rt^CKEB  V.  SCHOLEFIELD. 
I.    J 

Power — Excemve  Executix>n, 


Under  a  special  power  of  appoinimentf  a  fund  was 
appointed  "  Upon  the  trusts  following ,  that  is  to  say^  upon 
trust**  to  appropriate  a  fifth  to  and  for  the  benefit  of  each  of 
five  persons  {objects  of  the  poiner),  and  to  pay  the  iru^iu  of 
each  share  to  each  appointee  for  her  separate  use,  and/ifter 
the  deaJth  of  each  appointee  upon  certain  void  trusts. 

Held,  that  the  appointees  took  life  interests  only. 
Carver  v.  Bowles,  2  Russ.  &  My.  801,  distinguished. 

This  case  came  on  upon  motion  for  decree.  The  suit 
was  instituted  by  the  trustees  of  a  marriage  settlement, 
for  a  declaration  of  the  rights  of  parties  to  the  settled 
funds  under  the  settlement  and  an  appointment  in  pur- 
suance of  a  power  therein  contained. 

By  the  settlement  the  fund  was  settled  upon  trust  for 
such  of  the  children,  or  remoter  issue,  oT  the  marriage 
bom  in  the  lifetime  of  the  husband  and  wife,  as  they 
should  appoint,  and,  in  default  of  appointment,  for  the 
children  of  the  marriage  equally. 

There  were  nine  children,— viz.,  four  sons  and  fiv^ 
daughters. 

The  husband  and  wife  executed  a  joint  appointment, 


directing  the  trustees  to  hold  the  fund  "upon  the  trusts 
following,  that  is  to  say,  upon  trust  to  appropriate  s 
fifth  share  thereof  to  and  for  the  benefit  of  each  of  their 
five  daughters,  and  to  pay  the  income  of  each  such  share 
to  each  such  daughter  for  her  separate  use,  and  after  the 
death  of  each  daughter  upon  ftirther  trusts,  which  were 
invalid  both  as  exceeding  the  power  and  for  remoteness. 

The  question  being,  what  interests  the  daughters  took 
under  the  appointment,  it  was  contended— 

By  the  sons,  that  there  was  no  appointment  to  the 
daughters,  except  for  their  lives. 

By  the  daughters,  that  there  was  an  absolute  ^>poiiit- 
ment  within  the  power,  and  an  ineffectual  attempt  to 
modify  the  enjoyment  by  invalid  gifts  over. 

WickcTis  for  the  trustees. 

ffobhouse,  Q.a,  and  F.  Currey,  for  the  sons,  cited— 
Doe  V.  Byre,  5  C.  B.  713. 
Beid  V.  Beid,  25  Beav.  469. 
Sugd.  on  Powers,  616  (7th  ed.). 
and  distinguished 

Carver  v.  Bmoles,  2  Russ.  &  My.  301. 
KampfY.  Jants,  2  Keene,  756. 

Danid,    Q,C.    and   H.    Stevens,   for  the   daughters, 

cited — 

Brayv.  ffammersley,  3  Sim.  613  ;  2  CL  &Fin.  453. 

Fry  V.  Capper,  Kay,  168. 
Thornton  v.  Wright,  2  My.  &  Cr.  280. 
Phipson  V.  Turner,  9  Sim.  227. 
Harvey  v.  Stracey,  1  Drew.  138. 

Blderton  for  a  mortgagee  of  a  daughter's  share. 
Hdbhouse,  Q.(7.,  in  reply. 

Wood,  V.-C,  said,  that,  but  for  the  words  "Upon  the 
trusts  following,"  he  might  have  held,  as  in  Carver  v. 
Bowles,  and  that  class  of  cases,  that  there  was  first  a 
valid  absolute  appointment,  and  then  a  superadded 
attempt  to  settle  the  shares,  which,  being  in  excess  of 
the  power,  would  be  rejected.  But  these  words,  over- 
riding the  whole  appointment,  made  it  necessary  to 
take  in  all  the  subsequent  trusts  as  one  continuous  series ; 
so  that  the  appointment  to  the  daughters,  being  coupled 
with,  and  having  no  existence  apart  from  the  attempted 
settlement,  could  give  them  only  the  interest  provide<l 
by  such  settlement— viz.,  for  their  lives. 

^"^  Ylf  •  {"tynte  v.  Hodoe. 
13  Nov.  1862.    5 

Practice — Clumbers — Condnct  of  Cause — PloMUif 
out  of  Jurisdiction — Security  for  Costs. 

Swmmons  in  Chambers  is  a  proper  mode  of  obtainiitg 
security  for  costs  from  a  plaintiff^  out  of  the  jurisdiction. 

Where  a  kill  sought  to  impeach  an  incurnbrance  which 
had  been  treated  as  valid  by  a  decree  made  in  a  former 
suit — 

Held,  that  it  was  fwt  a  defence  to  an  existing  aUaek,  and 
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(Kerefort  the  plaintiffs  being  out  of  the  jurisdiction^  must 
gitt  security  for  costs. 

This  was  an  adjourned  summons  from  Chambers  for 
the  purpose  of  compelling  the  plaintiff  to  give  secority  for 
costs. 

The  plaintiff  was  described  in  the  bill  as  "  of  Fenton's 
Hotel,  St  James'  Street"  It  appeared  that  he  was  a 
Member  of  Parliament,  and  stayed  at  the  hotel  when 
he  was  in  town  during  the  Session.  It  was  admitted 
that  he  had  no  other  residence  within  the  jurisdiction  of 
the  Court,  and  that  he  was  out  of  the  jurisdiction  when 
the  bill  was  filed. 

Several  suits  had  been  instituted  against  the  plaintiff 
in  the  present  suit,  by  various  incumbrancers  on  his 
estates.  One  decree  had  been  made  in  all  the  suits,  by 
which  an  inquiry  was  directed  as  to  incumbrances  and 
their  priority,  a  receiver  was  appointed  with  liberty  for 
him  to  pay  succession  duty,  and  to  keep  down  the 
incumbrances  under  the  direction  of  the  Court,  and  the 
plaintifis  were  to  be  at  liberty  to  add  their  costs  to  their 
debts. 

The  purpose  of  the  present  bill,  which  was  filed  sub- 
^uently  to  the  date  of  the  decree  in  the  former  suits, 
wu  to  set  aside  an  incumbrance  in  the  form  of  an 
annuity,  which  had  been  the  subject  of  Ifodge  v.  TytiUf 
one  of  the  suits  in  which  the  decree  had  been  made. 

Sir  JET.  Cairns,  Q.  C.  and  Beavan  for  the  defendant. 

RoU,  Q.C.  and  SmUkgaie,  Q.C.  for  the  plamtiff— 
Ist  They  objected  that  a  summons  in  Chambers  wjis 
not  the  proper  mode  of  obtaining  security  for  costs  from 
the  plaintiff,  and  on  this  point  they  referred  to 
15  <£r  16  Vict,  c.  80,  ss.  11  and  26. 
Morgan's  Chancery  Acts  and  Orders,  139,  HI  (3nl 
ed.). 
2Ddly.   They  contended  that  the  present  suit  was  a 
'If  fence  to  the  former  ones,  and  the  case  therefore  came 
Mthin  the  rule,  which  exempts  the  plaintiff  in  a  cross  suit 
from  giving  security  for  costs. 

Slog^  V.  Viant,  13  Sim.  187. 
VinceiU  v.  Ifunter,  B  Ha.  320. 
Macgrcgor  v.  Shavj,  2  De  G.  &  S.  360. 
WaUeaii  v.  BUlam,  3  De  G.  &  S.  516. 
WOkinsmi  V.  Letris,  3  Giff.  394. 

Wood,  V.-C.  said,  that  this  application  was  clearly  one 
nlatingto  **thc  conduct  of  the  cause,"  and  he  had  no 
•loabt  as  to  the  propriety  of  its  being  made  in  Chambei-s. 

On  the  principal  question.  His  Honour  considered  that 
tto  decree  setting  aside  the  annuity  sought  to  be  im- 
)4^hed  could  stand  with  the  decree  already  made  in 
tlie  former  suits,  in  which  the  annuity  had  been  treated 
&<4  valid.  That  decree  could  only  be  set  aside  on  appeal 
'  r  by  a  bill  of  review ;  and,  consequently,  the  present  bill 
<oa]d  not  be  considered  as  raising  any  defence  to  the 
fonner  suits. 

^ere  it  was  not  shown  that  the  bill  was,  at  least,  a 
Hll  of  defence  to  some  existing  attack,  the  plaintiff,  if 
^t  of  the  juriadiction,  must  give  the' security. 


Tir^%#vr9  TT  n  i  Catholic   Publishing  and   Book- 

■lo  "KT      lOijft    \     SELLING    Company    (limited)    v. 
13  Not.  1862.  \     ^^^^ 

Practice — Affidavits — Order — Notice  to  Read, 

Where  notice  is  given  to  read  afftdavits  on  inotion,  a^id 
they  are  actually  filed  and  briefed,  they  must  be  entered  in 
the  order  as  read,  though  not  even  mentioned  on  the  luaring 
of  the  m4ftio7i. 

On  the  30th  of  July  last,  a  motion  was  made  by  the 
defendant  Wyman  on  adjourned  summons  from  Chmn- 
bers,  that  Booker,  a  receiver  in  the  cause,  should  pay  a 
sum  of  103Z.  into  Court,  and  for  liberty  for  defendant 
Wyman  to  inspect  Booker's  books  and  accounts.  A  pre- 
vious order  had  been  made  in  the  cause  that  Booker 
should  be  at  liberty  to  pay  the  moneys  in  his  hands  into 
Court. 

Defendant  Wyman  had  filed  and  given  notice  to  read 
affidavits  in  sup]^K)rt  of  his  motion,  and  counter  affidavits 
had  been  filed  by  Booker. 

The  Court,  without  hearing  the  evidence  read,  had  at 
once  refiised  the  motion  with  costs. 

The  Registrar  had  refused  to  enter  in  the  order  any 
affidavits  as  having  been  read,  which  did  not  appear  in 
his  book  to  have  been  read  ;  and  consequently  the 
Taxing-Master  had  refused  to  allow  them  on  taxation  of 
costs. 

W.  M,  Javies,  Q.C.,  and  Bevir  for  Booker,  moved  that 
the  order  of  the  30th  of  July  might  be  varied  by  entering 
the  affidavits  as  read. 

WUcock,  Q.  C,  and  Osborne  for  the  defendant  Wyman. 

Bolt,  Q.C.,  for  the  plaintiffs,  whose  costs  of  appear- 
ance on  the  previous  motion  had  been  ordered  to  be  paid 
by  tlie  order  of  the  30th  of  July,  asked  for  the  costs  of 
liis  appearance  on  this  application. 

Wood,  V.-C.  (after  consulting  the  Registrar),  said  that, 
so  far  as  respected  this  branch  of  the  Court,  the  nde  was 
that  where  notice  was  given  to  read  affidavits,  and  they 
were  actually  filed  and  briefed  (except  in  cases  where, 
according  to  the  practice  of  the  Court,  affidavits  were 
wholly  unnecessary,  as  on  motion  to  produce  documents 
admitted  by  the  answer),  the  affidavits  must  bo  entered 
in  the  order  as  i-ead,  though  they  were  not  even  men- 
tioned to  the  Court. 

The  plaintiffs  could  not  have  their  costs  of  this  appli- 
cation, as  they  had  no  interest  in  the  variation  of  the 
order  as  asked  for,  and  ought  not  to  have  appeared. 

Note. — See 

Manly  v.  Bewieke,  3  Jur.  (n.  s.)  685, 
where  Vice-Chancellor  Wood  held  that  a  defendant,  in 
whose  favour  a  deqree  is  made  at  the  hearing  without  his 
being  called  upon,  is  entitled  to  have  entered  in  the  decree 
all  the  evidence  which  he  might  have  put  in. 

On  motion  for  a  decree  the  defendant's  answer  should 
be  entered  as  read,  though  no  notice  of  intention  to  read 
it  was  given,  and  though  it  was  not  read. 

Bright  v.  Legerton  (No,  2),  29  Beav.  69. 
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Wood,  V.-C. 

20  Nov.  1862. 


Skeats  r.  HimsT. 


Practice — Order  of  the  \st  day  of  January,  1862 
— Deposit  for  Oral  ExanUnaiion — Pauper. 

The  order  of  the  Ist  of  January,  1862,  does  not  apply  to 
a  plaintiff  suing  in  formd  pauperis. 

Willcock,  Q.C.y  moved  ex  parte  on  behalf  of  the  plain- 
tiff, suing  in  formd  pauperis^  that  he  might  be  allowed 
to  proceed  with  the  oral  examination  of  witnesses  before 
the  examiner,  without  making  the  deposit  of  32.  required 
by  the  order  of  1st  January,  1862. 


Wood,  Y.-C.,  granted  the  motion,  considering  that  th» 
order  did  not  apply  to  the  case  of  a  pauper,  as  his  solici- 
tor could  not  be  expected  to  make  the  payment  out  of 
his  own  pocket. 

Note. — See  the  cases  of 

Bradberry  v.  Brooke,  4  W.  R.  699  ; 

Grimwood  v.  Shave,  5  W.  R.  482 ; 

Clarke  v.  Wybum,  12  Jur.  167,  and 

Heaps  Y.  Commissioners  of  Churches,  there  dted ; 

where  a  pauper  was  allowed  to  appeal  without 
the  deposit  of  20/.  required  by  Cons.  Ord.  XXXI.  4. 


COMMON    LAW. 


Q.B. 


BnrcKs  v.  South  Yorkshire  Rail- 


10,  IS  Nov.  1862.  [     way  and  Riyer  Dun  Company. 

Excavation  adjoining  Public  Way — Obligation  to 

Fence. 

This  was  an  action  under  Lord  CampbeFs  Act,  for 
negligence,  whereby  the  plaintiff's  son  was  killed.  At 
the  trial,  before  Wilde,  B.,  at  the  York  Summer  Assizes, 
1861«  a  verdict  was  entered  for  the  plaintiff  for  50Z.,  with 
leave  to  defendants  to  move  to  enter  a  nonsuit,  if  there 
was  no  evidence  on  which  a  jury  could  properly  find 
for  the  plaintiff,  the  Court  to  be  at  liberty  to  draw  in- 
ferences of  fact.  The  deceased  started  on  a  dark  night  to 
walk  by  a  public  footpath  from  Sheffield  to  Rotherham, 
and  was  found  the  next  day  drowned  in  the  defendants' 
caaaL  This  canal  was  made  in  the  year  1886,  having  its 
cosne  parallel  to  the  ancient  footpath  which  ran  by  the 
side  of  a  ''  golt, "  or  ditch.  About  28  feet  were  left 
between  the  footpath  and  the  canal,  and  the  part  of  this 
intervening  space  immediately  adjoining  the  canal  was 
made  into  a  towing-path,  leaving  a  strip  of  grass  land 
between  the  public  footway  and  the  towing-path.  Some 
time  before  the  accident  by  which  the  plaintiff's  son  lost 
his  life,  the  defendants  had  licensed  the  tenants  of  the 
adjoining  lands  to  use  the  towing-path  with  their  carts, 
and  by  reason  of  this,  and  of  the  ashes  with  which  the 
whole — towing-path  and  ancient  path— were  afterwards 
repaired,  all  distinction  between  the  two  had  become 
obliterated  at  the  time  of  the  accident. 

James,  Q-C,  having  obtained  a  rule, 

MeUish,  Q.C.  and  Kay,  now  showed  cause.  This  case 
comes  within  the  decision  in  Barnes  v.  Ward,  9  C.  B. 
392.  It  is  distinguishable  from  HardoasUe  v.  Sovih 
Terkshdre  and  River  Dun  Company,  4  H.  ft  N.  67,  inas- 
much as  the  defendants  have,  by  their  acts,  practically 
made  the  footpath  and  towing-path  one.  They  have 
taken  on  themselves  to  define  the  footpath  and  have  thus 
made  the  canal  actually  adjoin. 

They  also  cited, 
ffounsell   V.   Smyth,    29   L.   J.    C.   P.    208,   per 
Williams,  J. 


James,  Q.C.,  Cleasby,  Q.O.,  snd,  JSTmnnay,  in  snppa* 
of  the  rule.  The  deceased  must  have  trespassed  before 
he  came  to  the  canal,  as  it  did  not  actually  adjoin  ^ 
path  ;  and  the  fact  that  the  public  were  permitted  to  use 
the  towing-path  and  intervening  space,  would  not  make 
it  part  of  the  public  footpath,  so  as  to  bring  the  caie 
within  the  decision  in  Barnes  y.  Ward. 

WiGHTMAN,  J. — ^The  declaration  chai^ges  the  defend- 
ants with  making  and  maintaining  a  dangerous  excava- 
tion a4joining  a  public  footway.  Now,  the  excavation 
complained  o(  is  the  canal,  which,  in  truth,  is  not  adjoin- 
ing the  footway,  but  at  a  distance  of  28  feet  from  it.  It 
is  true  there  was  no  fence  to  prevent  persons  passing  from 
the  pathway  over  this  intermediate  space,  and  that  from 
circumstances  which  had  occuired,  all  distinction  between 
the  public  way  and  this  space  had  become  obliterated. 
Bat  I  adopt  the  view  taken  by  the  Court  in  ffounseU  v. 
Smyth,  and  that  part  of  the  judgment  of  my  brother 
Keating,  where  he  says,  "  To  throw  upon  the  owner  tke 
obligation  of  fencing  a  pit  in  his  land,  adjoining  a  road, 
it  ought  to  be  shovm  that  the  pit  is  so  near  as  to  be  dan- 
gerous to  persons  using  the  road  in  the  line  of  it"  The 
public  may  have  been  permitted  to  pass  over  the  inter- 
mediate space  without  objection,  but  that  would  amount 
to  no  more  than  a  mere  permission,  and  would  not  make 
it  part  of  the  public  way,  and  there  being  here  no  obliga- 
tion to  fence,  I  am  of  opinion  that  a  nonsuit  should  be 
entered. 

Blackburn,  J. — ^I  am  of  the  same  opinion.  After  the 
decision  in  Mardeastle  t.  South  Y&rkMre  and  Biver  J>v» 
Company  we  could  not,  I  think,  decide  otherwise,  aa, 
right  or  wrong,  it  is  binding  on  us.  Acoordiag  to  that 
case  it  is  a  question  of  law  whether  the  excavfttion  subotaa' 
tially  adjoins  the  highway.  It  is  impossible  to  say  here 
that  the  canal  adjoined  the  highway  originally,  hut  the 
contention  has  been  that  the  matters  done  subsequent^ 
have  obliterated  the  distinction  between  the  footpath  >nd 
the  towing-path ;  we  cannot,  however,  say  that  that 
amounts  to  making  the  canal  a4}oin  the  footway,  if  it  did 
not  do  so  before.    It  may  be  that  a  party  may,  by  his 


«  Not.  IMS.] 


THE  NEW  REPORTS. 


51 


actSy   induce  another  to  think  that  to  be  the  highway 
vfaicli  is  not»  but  that  has  not  been  proved  here. 

MxiuojLy  J.,  concurred. 

Rule  dbsohUe, 

U  NoV.^lW   I  Tkihmeu  V,  Walsh. 

Tithe  CommtUation  Act,  s,  42 — Extraordinary 
Rent<harge  for  Hops — Apportionment^'*'^  Coin- 
mutation,^'* 

Special  Case  in  an  action  of  replevin  for  the  alleged 
illegal  seizure  by  the  defendant  of  certain  hop-poles. 

The  plaintiff  is  the  owner  of  land  in  the  parish  of  6., 
irhi<^  at  the  time  of  the  award  hereinafter  mentioned, 
was  waste  land  ;  but  since  1855  has  beea  cultirated  as  a 
hop-ground. 

The  defendant,  the  Yicar  of  the  parish  of  B.,  levied  on 
the  said  hop-poles  for  the  eztnordmary  tithe  rent-eharge 
which  he  claimed  in  respect  of  the  said  cultivation  of 
the  lands. 

The  tithes  payable  in  respect  of  the  lands  in  the 
parish  of  B.  were  commuted  under  the  Act  by  the 
awacd  of  an  assistant  tithe-commissioner,  in  October, 
1B41,  which  was  duly  confirmed.  The  lands  in  question 
were,  amongst  others^  found  by  the  award  to  be  within 
a  district  in  which  the  extraordinary  charge  for  hop- 
grounds  should  pzevsil ;  and  the  lands  therein  which 
were  then,  or  might  thereafter  be  cultivated  with  hops, 
were  to  pay  an  additional  sum  of  1/.  per  acre  by  way  of 
extraordinary  rent-chaige.  An  apportionment  of  the 
ordinary  rent-charge  was  duly  made,  but  nothing  was 
apportioned  in  respect  of  these  lands,  which  were  then 
waste. 

The  question  for  the  opinion  of  the  Court  was  whether, 
under  these  circumstances,  the  plaintiff's  land  was  liable 
to  pay  the  extraordinary  rent-charge  for  hope. 

Coleridge^  Q,e.  {Garth  with  him)  for  the  plaintiff: 
5o  extraordinary  rent-charge  is  payable  in  respect  of 
these  lands,  becaMs  no  ordinazy  rent-charge  was  payable, 
and  the  extraordinary  diazge  is  to  be  ''additional "  to 
the  ordinazy  one.  There  has  been,  in  fact,  no  commute- 
tiim  with  regsrd  to  these  particular  lands,  d  ft  7  WilL  4, 
c.  71,  «.  40,  A%  67. 

MenUhy  Q.C,  (with  him  7. 1.  AsUm  and  P.  M.  While), 
for  the  defendant :  The  tithes  here  have  been  commuted, 
and  this  is  shown  by  the  feet  that  the  lands  are  no  longer 
BaUe  to  tithes  in  kind.  They  referred  also  to  ss.  17,  21, 
SS,  S9,  and  58  of  the  above  Act. 

Coleridge^  Q.C.,  in  reply,  cited  sect.  12  to  show  that 
iMMi— imtiaw  In  the  Act  meant  the  exchange  of  one 
"pKfmmi  lor  another ;  whereas,  these  lands  were,  by  the 
MffagAaamtut,  to  pay  nothing. 

GiocaCRIBB;  C  J.  :  I  am  of  opinion  that  our  judgment 
sho^  he  fiir  the  defendants.  The  whole  question  turns 
sn  lAriftar  the  tithes  on  the  land  of  the  plaintiff,  in 

tide  additional  rent-chaigeis  demanded. 


were  commuted  under  the  Tithe  Commutatiou  Act,  and 
I  think  that  they  were.  The  land  in  question,  at  the 
time  of  the  tithe  commutation  in  this  parish,  was  waste 
land  ;  but  has  since  been  applied  to  the  cultivation  of 
hops.  Now,  by  sect.  42  of  the  Act,  there  is  a  special  legis- 
lation with  respect  to  the  cultivation  of  hops.  The 
legislature  deeming  it,  I  suppose,  a  great  hardship  on  the 
owners  of  lands  where  hops  were  growing,  if  the  commu- 
tation proceeded  on  the  assumption  that  hojjs  would 
always  be  grown  there,  made  a  provision  in  favour  of  the 
hop-growers,  that  if  the  land  went  out  of  cultivation 
with  hops,  the  larger  chaige  should  be  discontinued. 
And  it  seems,  1  own,  to  be  a  properly  coiresxMnding 
provision  that  in  the  event  of  land  not  used  for  hops 
being  so  used,  the  extraordinary  chaige  should  be  added 
to  the  ordinary.  Then  comes  the  question  whether  this 
land  is  land  the  tithes  of  which  have  been  commuted 
under  the  Act,  which  turns  entirely  on  the  meaning  of 
the  term  **  commuted. "  Now,  it  is  said,  that  as,  at  the 
time  of  the  commutation,  this  land  did  not  produce  any 
titheable  produce,  and  the  commissioners,  therefore,  in 
making  the  apportionment  put  nil  opposite  to  it,  there 
has  been  no  commutation ;  but  this  is  confounding  com- 
mtUcUicn  with  apportionment  This  land*  was  previously 
liable  to  pay  tithes  in  kind,  if  it  at  any  time  yielded 
titheable  produce ;  that  liability  has  been  taken  away, 
and  therefore  commuted.  The  rent-chaige  is  to  be  ap- 
portioned upon  the  several  lands  in  the  parish,  and  that 
done,  the  tithes  in  that  parish  are  for  ever  commuted  to 
a  rent-charge.  The  old  tithe  has  been  commuted,  accord- 
ing to  my  mind,  because  it  has  been  extinguished  in  the 
general  commutation. 

WiGHTBiAN,  J.  :  The  forty-ssoond  section  contemplaites 
two  states  of  things^— one,  where  at  the  time  of  the 
commutation,  land  was  used  as  a  hop-ground ;  the 
other,  the  case  of  land  afterwards  converted  into  a  hop- 
ground  ;  and  so  it  provides  for  two  chaiges-  an  ordinary 
and  an  extraordinary.  But  the  second  part  of  the  section, 
which  contemplates  land  for  the  first  time  cultivated  as 
a  hop-ground,  seems  to  me  to  contemplate  that  it  should 
be  land  which  was,  at  the  time  of  the  tithe  commutatioa, 
so  cultivated  as  to  contribute  something  to  the  appor- 
tionment which  was  then  made.  The  words  are  hardly 
cspable  of  an  exact  construction,  if  it  were  otherwise. 
"An  additional  amount  of  rent-chaige  "  seems  to  me  to 
require  that  there  ahall  have  been  some  amount  of  rent- 
charge,  payable  under  the  apportionment,  made  in  pur- 
suance of  the  Act.  And  there  having  been  no  such 
chaige  on  these  lands,  I  think  that  the  plaintiff  is 
entitled  to  succeed. 

Blackburn,  J.  :  1  think  the  defendant  is  entitled  to 
our  judgment.  I  agree  that  the  whole  question  turns  an 
sect  42  ;  and  I  think  the  tithes  on  this  land  have 
been  commuted  within  that  section.  Looking  at  the 
earlier  sections  of  the  Act,  it  seems  to  me  clear  that  the 
tithes  are  commuted  on  all  the  lands  formerly  liable, 
without  regard  to  the  lands  on  which  the  apportionment 
is  fixed.    And  I  do  not  think  that  the  word  '*addi- 
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tidiia]/'  or  '^extraordinaiy/*  implies  that  the  lands  had 
iK'ibrc  to  pay  something,  but  only  that  this  charge  is  [to 
be  in  addition  to  what  was  before  the  charge  on  them,  be 
it  something  or  nothing. 

Mellok,  J.,   concurred  with  Cock  burn,   C.J.,    and 
Blackburn,  J. 

J  udgintni  far  defcjuiant. 


Q.B. 

14  Nov.  1862 


.1' 


Young  and  Othere  i\  Macrae. 


Lihel — Duparagement  of  a  Mami^aciurfT*8  Goods 

— Special  Damage. 

Demurrer. — The  declaration  alleged  that  the  plaintiff 
Young  had  obtained  letters-patent  for  tlie  invention  of 
a  process  for  the  manufacture  of  paraffin  and  paraffin  oil, 
and  that  aftenvards,  and  before  this  action,  the  said 
lettcrs-j»tent  and  the  privileges  thereof,  became,  by  a 
certain  indenture,  vested  in  the  plaintiffs,  who  did  and 
still  do  carry  on  business  in  co-partnership  as  manufac- 
turers of,  sellers  of,  and  traders  in  the  said  oil,  and  the 
defendant  contriving  and  intending  to  injure  the  plaintiff, 
before  suit,  falsely  and  maliciously  composed  and  pub- 
lished divers  false,  scandalous,  and  malicious  libels  of 
and  concerning  the  plaintiffs  as  such  manufacturers  and 
sellers,  and  of  and  concerning  them  in  the  way  of  their 
said  trade  and  business,  divers  of  such  libels  being  com- 
posed of  a  circular  and  report,  such  circular  being  in 
these  words  : — 

"Liverpool,  80  December,  1861. — American  Refined 
Petroleum  Kerosine  or  Paraffin  Oil,  manufactured  by  the 
Portland  Kerosine  Company,  and  imported  by  Messrs. 
M.  M.  &  Co.,  and  sold  by  Alexander  Macrae,  broker, 
Liverpool ; " 
and  such  report  being  in  these  words : — 

"  Professor  Muspratt's  Report — I  certify  that  I  have 
carefully  tested  the  above  oil  (meaning  the  said  oil  in  the 
libel  mentioned),  and  that  I  find  it  a  colourless  and  some- 
what aromatic  liquid,  while  Young's  Scotch  (meaning  the 
paraffin  so  manufactured  by  the  plaintiffs  as  aforesaid)  has 
a  reddish-brown  tinge,  is  much  thicker,  and  has  a  more 
disagreeable  odour  than  it  (meaning,  &c.).  I  further 
certify  that  in  burning  the  two  oils  in  the  ordinary 
shilling  lamp,  I  foimd  the  power  of  the  light  produced 
by  the  American  equals  A\  wax  candles ;  the  sample  of 
Young's  (meaning,  &c.)  burned  under  the  same  condi- 
tions^ in  the  same  lamp,  3^elds,  while  the  lamp  remains 
well  filled,  a  light  of  nearly  the  same  power  as  the 
American,  but  a  feebler  one  after  the  oil  has  burned 
down  to  one-half.  The  difference  at  this  [stage  I  find  to 
amount  to  nearly  the  light  of  one  such  candle,  or  say 
25  per  cent,  in  favour  of  the  Portland  Kerosine  Com- 
pany's oil  (meaning,  &c.).— Signed,  Sheridan  Muspratt, 
M.D.,  &c..  Professor  of  Chemistry. " 
And  divers  of  such  libels  composed  only  of  the  said 
report,  thereby  meaning  and  intending  that  the  said 
paraffin  oil  so  manufactured  and  traded  in  by  the  plain- 
tiffs, was  oil  of  an  inferior  quality  to  the  said  oil  in  the 


said  libel  mentioned,  and  yielded,  and  would  yield  a 
feebler  light  than  that  yielded  by  the  said  oil  in  the  said 
libel  mentioned.  By  reason  whereof  plaintiffs  have  been 
prejudiced  and  injured  in  their  said  trade,  and  the  repu- 
tation of  the  said  oil  manufactured  by  the  plaintilfs  has 
been  ii^ured,  and  the  sale  thei-eof  much  diminished,  and 
the  plaintiffs  have  lost  divers  gains,  &c.,  and  by  reason 
of  the  premises  divers  persons,  that  is  to  say  (naming 
them),  who,  before  the  committing  of  the  said  grievances, 
used  to  buy  the  said  oil  of  the  plaintiffs,  ceased  to  bay 
the  same,  and  bought,  instead  thereof,  the  oil  in  the 
libel  mentioned,  and  divers  persons  (naming  them)  who 
otherwise  would  have  bought  the  plaintiffs'  oil,  were 
induced  to  refrain  therefrom,  and  to  buy  the  said  oU  in 
the  libel  mentioned  instead  thereof.  Demurrer  and 
joinder  in  demurrer. 

Milward  (with  him  GaUs)  for  the  defendant :  We  do 
not  depreciate  plaintiff's  oil,  we  only  praise  our  own ; 
The  words  ''falsely  and  maliciously  "  will  not  assist  the 
plaintiff,  tmless  the  words  used  are  libellous  on  the  face 
of  them. 

Tlie  Court  then  called  on — 

JanuSy  Q.C7.  (with  him  T.  Jona)  for  the  plaintiffs: 
The  words  are  disparaging  of  the  plaintiffs  as  manu- 
facturers of  the  oil ;  and  being  spoken  falsely  and  ma- 
liciously, and  followed  by  special  damage,  they  are 
actionable, 

Ingram  v.  Lawson,  6  Ring.  N.p.  212. 
Evans  v.  Carloic,  5  Q.  B.  624. 

CocKBURN,  C.J.  :  Our  judgment  must  be  in  favour  of 
the  demurrer.  1  am  far  from  saying  that  an  action  may 
not  be  maintained  if  a  man  falsely  and  maliciously  dis- 
parages an  article  which  another  manufacturer  vends, 
even  though  he  does  not  cast  any  imputation  on  the 
personal  or  professional  character  of  the  other  :  provided 
the  statements  be  false'  to  the  knowledge  of  the  party 
making  them,  and  intended  to  cause,  and  causing,  special 
damage.  Though  we  are  none  of  us  familiar  with  such 
an  action,  I  see  grievous  wrongs  which  might  otherwise 
arise,  and  which  ought  not  to  be  without  a  remedy.  But, 
assuming  this  to  be  so,  the  declaration  here  does  not 
allege  facts  which  would  support  such  an  action.  The 
defendant  has  made  the  representations  complained  of,  in 
a  comparison  between  the  plaintiffs'  oil  and  some  one 
else's  ;  and  it  may  be,  that,  having  truly  represented  the 
plaintiff's  article,  the  falsehood  lies  in  the  statements 
made  with  regard  to  the  other  oil,  with  a  view  to  giving 
its  vendor  an  advantage,  for  the  declaration  does  not 
aver  in  which  of  tliese  particulars  the  alleged  falsehood 
consists. 

WiOHTMAK,  J.  :  I  am  of  the  same  opinion.  The  libel 
appears  to  amount  only  to  a  comparison  of  the  oil  mann- 
factured  by  plaintiffs,  and  that  manufactured  by  some 
one  else.  The  plaintiffs'  is  not  alleged  to  be  bad,  bat 
only  inferior  to  the  other.  It  is  doubtful,  too,  whether 
the  special  damage  springs  naturally  from  the  wrong  com- 
plained of ;  it  arises  only,  as  the  declaration  states,  from 
the  comparison  between  the  two  oils. 
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Blaokbuhn,  J.  :  I  am  of  the  same  opinion.  My  im- 
prission  is,  that  where  there  is  a  written  slander  not 
actonable  in  itself,  no  special  damage  will  make  it  so, 
imhss  it  amounts  to  slander  of  title.  It  may  be,  as  the 
Lon.  Chief  Justice  suggests,  that  a  special  form  of 
declaration  might  be  framed  to  meet  such  cases  as  he 
refers  to. 

JfidgmaU/or  tU/endanL 


Q.B. 

II  Nov.  1862 


.1 


Roberts  «.  Roberts. 


Bate  in  €id  of  Turnpike  Trusts — 4  <C-  5  Vict.  e.  59, 
A.  1 — Incomplete  Turnpike  Road, 

Appeal  on  a  case  stated  by  justices,  before  whom  an 
information  was  laid  against  tlie  defendant  under  the 
ik  5  Vict.  c.  59,  for  the  piirpose  of  obtaining  an  order 
for  the  payment  of  a  portion  of  the  highway-rate  to  the 
trustees  of  a  turnpike  road,  in  aid  of  the  tolls. 

In  1859  a  turnpike  Act  was  passed,  authorising  the 
inakiug  of  a  road  from  L.  to  A.,  and  authorising,  also, 
the  taking  of  tolls  so  soon  as  a  portion  of  it  was  com- 
pleted. This  portion  was  opened  in  1861,  and  tolls  were 
taken  thereon  ;  but  the  funds  not  sufficing  for  its  repair, 
this  application  was  made  to  the  justices. 

It  was  contended,  on  the  hearing,  that  the  justices  had 
no  power  to  make  such  an  order  until  the  entire  road  had 
been  completed  and  opened.  The  justices  so  held,  and 
declined  to  make  it.  From  this  decision  the  present 
appeal  was  brought,  the  question  for  the  opinion  of  the 
Court  being —  whether  or  no  the  justices  had  power  to 
make  sach  an  order  ? 

WMty^  for  the  appellant :  The  portion  opened  is  a 
"turnpike  road  "  within  sect.  1  of  the  Act. 
He  cited, 

R.  y.  Inkctbitants  of  Cuinberworth,  3  B.  &  Ad.  108. 

JL  V.  Inhahitants  of  Leek,  5  B.  &  Ad.  469. 

R,  T.  Inhahitants  of  Lordsmere,  15  Q.  B.  689. 

R,  Y.  Inhabitants  of  Edge  Lane,  4  Ad.  &  El.  723. 

R  V.  Mdlar,  1  B.  &  Ad.  32. 

Trustees  of  Sunk  Island  v.  PatringUm,  1  B.  &  S. 

Waikin  Williams^  for  the  respondent,  relied  on — 
R.  T.  Edge  Lane,  supra, 
•md  contended  that  this  was  not  a  turnpike  road  within 
the  4  ft  5  Vict.  c.  59,  until  it  was  completed. 

CocKBtJRX,  C.J.  :  We  must  answer  the  magistrates' 
question  as  to  whether  they  had  jurisdiction  to  make 
the  order,  in  the  affirmative.  The  terms  of  the  statute 
4  ft:  5  Vict.  c.  59,  are  express ;  and  it  is  not  necessary 
for  us  to  say  whether,  under  the  circumstances,  the 
inagistntes  ought  to  have  come  to  the  conclusion,  that 
it  was  ''necessary  or  expedient"  for  them  to  make  the 
order,  as  they  do  not  ask  us  any  question  on  that  The 
only  qiMstion  we  have  to  decide  is  one  of  fact — was 
this  a  "tompikd  road  '*  within  the  parish?  It  was 
mado^  and  IqDb  were  taken  on  it,  under  the  Turnpike 
Act ;  wai^  Ite  stfttate  4  &  5  Vict  containing  no  pro- 


vision as  to  uncompleted  roads,  we  cannot  engraft  upon 
it  such  an  exception  as  Mr.  Williams  contends  for. 

Blackburn,  J.  :  If  iZ.  v.  Edge  Laiu  were  precisely 
in  point,  it  would  be  necessary  to  consider  whether  the 
reasoning  on  which  tliat  decision  proceeded  has  not  been 
overruled  in  the  case  of  A  v.  York  and  North  Midland 
Railioay,  1  £.  &  B.  178.  But  that  case  differs  from 
this,  inasmuch  as  the  trustees  are  here  authorised  to  open 
a  xx)rtion  of  the  road,  and  take  tolls  thereon  ;  and  when 
that  portion  is  so  opened,  it  becomes  at  once  a  **  turnpike 
road." 

Judgment  for  appellant. 


15  Nov.  1862.  J 


Reqina  V,   The  Inhabitants  of  St. 
Clement  Danes. 


Removal  of  a  Child  without  its  Mother  while  under 
the  Age  of  Nurture — Meaning  of  "  chargeable^* 
in  7  <C?  8  Vict  c,  101,  «.  .56. 

On  appeal  against  an  order  for  the  removal  of  M.  C, 
a  child  under  the  age  of  nurture,  from  the  parish  of  St. 
Clement  Danes,  the  Sessions  confirmed  the  order,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case. 

£.  C,  a  resident  in  St.  Clement  Danes,  one  of  the 
parishes  of  the  Strand  Union,  but  with  no  settlement  in 
England,  feeling  that  she  was  close  on  her  confinement, 
applied  to  a  relieving  officer  of  tlio  Union  for  admission 
into  the  workhouse,  which  is  locally  situated  in  the 
parish  of  St  Pancras.  He  declined  to  give  her  the 
order,  but  told  her  that  if  she  went  to  the  workhouse 
when  she  felt  her  labour  imminent,  she  would  be  ad- 
mitted. Accordingly,  being  taken  ill  the  same  after- 
noon, she  followed  his  instructions,  and  was  received 
into  the  house.  Although  she  explained  to  the  author- 
ities who  she  was,  and  by  whom  she  had  been  sent 
there,  she  was  entered  among  the  "  casual  poor,"  and 
her  expenses  were,  by  order  of  the  guardians,  cliarged  on 
the  common  fund.  The  child,  whose  settlement  was  now 
in  question,  was  bom  two  hours  after  the  mother's  ad- 
mission, who  on  her  recovery  went  into  a  reformatory, 
leaving  the  child  under  the  care  of  its  aunt  She  found 
herself  unable  to  support  it,  and  eventually  took  it  to 
St  Giles's  Workhouse.  Thence,  it  was  removed,  while 
under  the  age  of  nurture^  with  the  mother's  assent  to 
St  Clement  Danes. 

The  two  questions  raised  on  the  above  facts  were — 

Ist.  Whether  the  child  could  be  lawfully  removed  with- 
out its  mother,  to  its  place  of  settlement  while  under  the 
age  of  nurture  f 

2nd.  Whether  its  settlement  (which  was  the  place  of 
its  birth,  the  mother  having  no  settlement  in  England) 
was  legally  within  St  Clement  Danes,  although  locally 
the  place  of  birth  was  in  St  Pancras  ? 

Poland,  for  the  respondents. 

1st.  The  child  is  removable  without  its  mother,  a  de 
facto  separation  having  already  taken  place. 
R  V.  Coombes,  5  K  &  B.  892. 
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2n(L  By  7  &  8  Vict,  c  101,  s.  56,  the  workkonse  of 
any  Union  shall  be  considered  as  situated  in  thd  pariah 
to  which  each  poor  person  therein  relieved  is  or  has  been 
"  chargeable."  In  this  case  the  mother,  when  admitted 
to  the  house,  was  '*  chargeable"  to  St.  Clement  Danes, 
and  it  makes  no  difference  that  she  was  erroneously 
entered  among  the  ''casual  poor."  Moreover,  she  was 
sent  there  as  a  parishioner  of  St.  Clement  Danes,  and 
must  be  held  to  have  been  received  in  that  character, 
and  therefore,  even  under  54  Geo.  3,  c.  170,  s.  3,  the 
chOd  must  be  held  to  have  been  bom  within  the  parish. 
On  the  constniction  of  either  of  these  Acts  the  mother 
was  within  the  parish  at  the  time  of  her  delivery,  and 
the  child's  settlement  is  accordingly  fixed  there. 

Keane,  for  the  appellants. 

1st.  The  child  cannot  be  removed  without  its  mother, 
for  she  still  has  control  over  it  (as  is  shown  by  her  assent 
being  asked),  and  tlicre  is  no  evidence  that  she  cannot 
8up|}ort  it  herself. 

2nd.  At  the  time  of  relief  the  mother  was  not  "charge- 
able*^ on  St.  Clement  Danes. 

"  Chargeable'*  must  mean  actual  chaigeability.  Here 
it  was  only  potential.  It  is  true  that,  in  fact,  the  woman 
was  confined  almost  immediately  on  her  admission,  bat 
she  might  have  been  mistaken  as  to  her  condition.  The 
relieving  officer,  at  any  rate,  declined  to  give  her  a 
written  order,  and  the  master  of  the  workhouse  therefore 
rightly  received  her,  as  being  in  urgent  necessity,  as 
*'  casual  poor,"  without  an  order.  The  guardians  after- 
wards so  treated  her  by  charging  her  expenses  to  the  com- 
mon fund.  Arts,  88,  90,  Poor  Law  Board  Orders  (which 
have  the  force  of  statutes  by  4  &  5  Will.  4,  c.  76,  s.  15). 

CociCBiniK,  C.J. — As  to  the  first  question  before  the 
Court,  it  is  clear  that  the  child,  being  already  de  facto  sepa- 
rated from  its  mother,  may  be  removed  without  her,  even 
while  under  the  age  of  nurture.  There  is  no  distinction 
between  this  case  and  R.  v.  Coombes,  As  to  the  second 
question,  if  our  decision  had  rested  on  the  construction 
of  54  Geo.  3,  c.  170,  there  might  have  been  some  doubt 
But  it  rests  on  the  meaning  of  the  word  "  chargeable"  in 
the  56th  section  of  7  &  8  Vict.  c.  101.  We  think  that 
paupers  become  "  chargeable"  within  the  meaning  of 
that  Act  the  moment  they  are  entitled  to  relief.  Here 
the  child's  mother  applies  to  the  relieving  officer  for  an 
order  of  admission  when  far  advanced  in  pregnancy.  He 
does  not  give  it  to  her,  but  tells  her  to  go  and  ask 
admittance  to  the  Union  when  her  labour  comes  on. 
She  accordingly  does  so  (when  it  becomes  absolutely 
necessary),  and  applies  to  the  authorities  as  a  parishioner 
of  St.  Clement  Danes,  and  by  the  authority  of  the 
relieving  officer.  Then,  at  any  rate,  if  not  from  the 
time  of  her  application  to  the  relieving  officer,  she  was 
-chargeable,  under  the  last-mentioned  Act,  on  that  parish, 
and  being  so,  her  child  must  be  considered  as  bom  within 
its  limits,  although,  toeaUy^  the  workhouse  building  is 
beyond  them. 

"WioHTMAK,  Blackbttrn,  Mellor,  JJ.,  Concurred. 

Judgv/untfor  respondents. 


,«,  XT       ,*o-«    \  Hakdcastlb  V,  Jones. 
15  Nov.  1862.    J 

Employment  of  Children  in  Print-works — 8  <fe  9 
Vict  c,  29,  «.  20— "i*nn^ta>rl:." 

Appeal  upon  a  case  stated  by  magistrates  for  the 
opinion  of  this  Court.     An  information  was  lasi  before 
them  by  one  of   the    Factory    Inspectors,   against  J. 
Hardcastle,  charging  him  with  employing  S.  Biackbimi, 
a  child  of  the  age  of  eleven  years,  without  liaving  the 
surgical  certificate  required  by  the  Print-works'  Act, 
8  &  9  Vict,  c  29,  s.  20.     The  appellant  was  convicted, 
and  adjudged  to  pay  a  penalty  of  21.     On  the  hearing 
it  appeared  that  the  child  was  employed  in  "scutchiog" 
goods    which   had    been    previously    printed.     It  wis 
admitted  that  she  was  a  ''child,"  and  that  no  surgeon's 
certificate  had  been  obtained,  as  required  by  sect  20. 
In  the  room  or  shed  where  the  child  waa  so  employed, 
there  were  no  persons  whatever  employed  in  printing 
figures,  patterns,  or  designs,  <m  any  fabric  whatsoever. 
The  only  processes  carried   on  were  the  processes  of 
finishing,    to    which,    if  required,   goo4a  sent  to  ^ 
appellant    were    subjected,    whether    they   had  been 
bleached  or  printed  by  him,  or  were  sent  to  him  in  a 
bkaehed  or  printed  state  for  the  purpose  of  being  finished 
only.    The  processes  of  printing  figures  or  patterns^  and 
the  dyeing,  bleaching,   cleaning,  or  finishing,  incident 
or  necessary  to  the  completion  of  the  chief,  process  of 
printing,  were  not  carried  on  in  the  room  where  the  eUd 
waa  employed,  but  had  been  previously  completed  ki 
the  print-work  belonging  to  the  appellant,  and  having 
an  internal  and  direct  communication  with  the  room 
in  which  the  child  was  so  employed. 

''Scutching"  is  the  first  process  used  in  finishing 
woven  fabrics,  and,  on  the  day  in  question,  the  child 
was  employed  in  scutching  white  and  grey  goods,  as  well 
as  printed  goods,  in  the  before-mentioned  room.  There 
are  numerous  works  in  the  neighbourhood  where  bleach- 
ing and  finishing  are  carried  on,  but  no  printing,  and 
vice  versd;  and  there  are  also  many  where  printing  alone 
is  carried  on. 

The  question  for' the  opinion  of  the  Court  was,  whether 
the  child  S.  B.  was  employed  on  the  day  in  question  in 
a^int-work  within  the  meaning  of  the  Act  ? 

Welshy  for  the  respondent— The  **  print-work  "  is  thfl 
whole  building  of  which  this  room  is  part  This  ifl 
shown  by  the  ^interpretation  dauae,  sect  2.  He  re* 
ferred  to 

HowarUi  v.  CoUs^  31  L.  J.  M.  C.  262. 

CUasby^  0.0.  (with  him  DoriMm),  for  the  appeHant— 
This  case  ia  not  within  the  miKhief  contemplated  by  the 
Act,  which  was  passed  to  protect  the  health  of  children 
against  the  deleterious  matters  used  in  printing,  f^ 
caae  finds  that ''  finishing  *'  ia  not  incidmUal  toprtnting. 

Welshy  replied. 

CocKBURN,  C.J. — ^This  case  is  not  free  from  doubt, 
owing  to  the  ambiguous  language  of  the  statute,  and  the 
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not  very  clear  statement  of  the  case  itself ;  but,  on  tiie 
wfaide,  I  am  of  opinion,  that  the  conyiction  was  right. 
Then  can  be  no  doubt  that  this  case  is  within  the 
miscUef  contemplated  by  ite  8tatat^— that  is,  the 
emplojnnent  of  young  diildren,  except  on  satisfactory 
proof  of  their  healthy  condition,  in  buildings  where 
pristiD^  is  carried  on.  And  it  is  contended  by  the 
lespondtnts  that  this  extends  not  merely  to  the  rooms 
in  whidi  the  principal  process  is  cairied  on,  but  to  the 
socesBory  part  of  the  building  communicating  with  it. 
Now,  sect  20  provides  that  '*no  child  shall  be  em- 
ployed in  a  print-work,**  unless  the  occupier  has  obtained 
a  sm^geon't  certificate ;  then  comes  the  interpretation 
clause  which  explains  the  meaning  of  ''print-work"  as 
"any  building  or  shed,  and  any  part  thereol"  The 
only  other  material  part  of  this  clsuse  is  that  which 
intttprvts  the  term  "  employment ;  **  the  question  being 
lAuAber  the  child  was  "  employed  '*  in  a  print-work 
within  the  Act.  She  clearly  was  not  employed  on  the 
printtng  process,  properly  so-called,  but  the  interpreta- 
tion (daoae  makes  the  term  "employment "  include  any 
penoa  working  in  a  print-work  "in  printing,  or  in 
any  incidental  process,  Ac.,  or  in  any  other  kind  of  work 
whatsoerer,  eave  in  the  cases  heroinafter  excepted." 
Kow,  the  emplosrmeat  of  the  child  here,  if  it  would  not 
come  wxtliin  the  terms  "incidental  printtng  process," 
woald  oleariy  oeme  within  the  larger  terms  "  any  other 
kind  of  work  whatsoever."  And,  therefore,  this  child 
being  emplc^ed  on  some  work  in  a  part  of  a  building 
where  printing  is  carried  on,  I  come  to  the  conclusion 
that  the  case  is  within  the  terms  of  the  Act 

Blackbttrx,  J. — I  am  of  the  same  opinion.  I  rather 
gueaa,  firom  the  statement  of  the  case,  that  there  are  two 
kinds  of  "finishing,"  the  one  iucidental  to  printing,  and 
the  other,  if  I  may  so  say,  supererogatory.  It  does  not 
clearly  appear  on  which  of  these  the  child  was  employed ; 
but  even  supposing  it  to  be  the  latter,  I  think  a  person 
80  employed  within  a  part  of  the  print-works,  is  within 
the  terms  of  the  Act.  I  think  "  any  other  kind  of  work 
whatsoever,"  must  mean  ejusdem  generis,  but  I  cannot 
help  thinking  that  a  person  employed  in  finishing  goods 
printed  In  the  building  is  within  the  Act,  even  if  it  is 
to  be  so  construed.  This  is  further  strengthened  by  the 
precise  terms  in  which  the  excepted  occupations  are 
described  in  the  definition  of  the  term  employment. 

Canviciion  affirmed. 


J 


Reoina  V,  Sir  Thomas  Wilson. 


Q.  B. 

17  Nov.  1862. 

Will  of  Copyholds — Distinction  hettffeen  tJie  toords 
^'Fowr  to  SeU;"  and  ""  Power  to  Sell  and 

HAsnuiTDS  to  adndt  €.  on  the  rolls  of  a  certain  copy- 
hold 


C*  PethAf  showed  cause  against  the  rule. 

IHsHlt  ttslmmnt  of  the  premises  in  question^  made  a 
win,  Isj^triUfih^  among  other  dispositions,  he  empowered 


and  authorised  his  executors  to  sell  and  dispose  of  the 
said  premises,  '*  and  to  convey  and  aasvre  the  same  to  the 
purchaser  or  purchasers  thereof." 

Dixon  died,  and  his  executors  sold  the  property  to  C, 
and  conveyed  it  to  him  by  bargain  and  sale.  He  now 
claims  a  fnandamus  to  compel  the  steward  to  admit  him. 
But  he  has  no  li^t  to  admission  without  the  previous- 
adnuasion  of  the  vendors.  If  the  will  had  contained  a 
mere  power  to  sell,  I  admit  the  vendee  would  have  been 
entitled  to  admittance  as  i^pointee  under  that  power. 
But  here  there  is  a  power  to  sell  and  convey,  and  a  con- 
veyance has  actually  been  executed.  The  executors, 
therefore,  must  be  admitted,  as  having  ^emselves  « 
vested  interest,  and  not  a  mere  power. 

HayesAJarman,  Concise  Forms  of  Wills,  p.  268. 

Holder  v.  Preston,  2  Wils.  400,  is  distinguishable  from 
this  case.  There  the  will  gave  a  naked  power,  and  no- 
more. 

Hayes,  Serft.,  was  not  called  on. 

CocKBURN,  C.J. — If  the  will  had  contained  only  a 
direction  to  sell,  it  is  allowed  that  C.  would  have  had  a 
right  to  be  admitted  without  the  previous  admission  of 
the  executors.  Here  there  is  a  ]iower  to  sell  "and  also 
convey."  We  are  of  opinion  that  these  words  do  not 
make  any  intermediate  admission  necessaiy. 

WiQHTMAN,  Blackburn,  Mellor  JJ.,  concurred. 

JiuU  absolute. 


Q.  B. 

17  Not.  1862. 


I  Reoina  v.  Fisher  and  Another. 


8  Vict.  c.  20,  8.  68 — Liability  of  Railway  Com- 
pany to  Repair  Drains — Accommodation  Works. 

This  was  a  rule  to  show  cause  why  an  order  of  two 
Justices  (brought  into  this  court  by  eertiarari)  ordering 
and  at^udging  "that  the  London  and  North  Western 
Railway  Company  should  maintain  and  keep  in  repair 
certain  drains  or  culverts,  so  as  to  convey  the  water  as 
clearly  from  the  colliery  and  lands  of  James  Bagnall 
and  William  Bagnall  as  before  the  making  of  tlie  rail- 
way," should  not  be  qiiashod. 

The  material  facts  are  fully  stated  in  the  report  of 
Bagnall  v.  Loiidan  amd  North  Western  Railway 
Company,  7  H.  ft  N.  422, 
where  the  state  of  the  lands  and  drains  is  described. 
The  question  now  was,  whether  the  Justioes  had  jurisdic- 
tion under  8  Vict.  c.  20,  s.  68,  to  make  the  order  com- 
plained of? 

Gray  showed  cause  on  behalf  of  Messrs.  Bagnall. — 
Section  3  of  8  Vict  c  20,  interprets  "land  "  as  includ- 
ing all  hereditaments,  and  therefore  in  section  68  we  may 
read  "mines"  for  "lands."  It  does  not  matter  that 
these  drains  were  originally  made  for  the  purposes  of  the 
railway,  as  they  are  works  which  the  adjoining  owner 
might  have  compelled  them  to  make  as  necessary  for  his 
accommodation. 

(riffard,  contra. — It  is  quite  clear  that  the  legialatnro 
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did  not  mean  to  include  mines  in  the  term  **  lands  "  in 
section  68.  Besides,  this  is  not  a  drain  "under,  over, 
or  by  "  the  railway  ^"ithin  that  section.  [He  was  then 
stopped.] 

Cock  BURN,  C.J. —We  are  of  opinion  that  this  is  not  a 
case  for  the  exercise  of  the  jurisdiction  of  the  magistrates. 
The  question  whether  accommodation-works  are  neces- 
sary, must  be  determined  at  the  time  for  the  construction 
of  the  w^orks.  And  it  would  be  a  strong  thing  to  say, 
in  relation  to  sometliing  not  on  the  surface,  and  not  then 
capable  of  being  ascertained,  that  the  Justices  were,  in 
determining  what  was  necessary,  to  have  regard  to  the 
contingency  of  the  working  of  the  mines.  It  was  not 
certain  that  they  ever  would  be  worked,  and  had  the 
mine-owner  then  sought  prospectively  for  the  protection 
which  he  now  seeks,  the  company  might  have  said, 
•*  When  you  give  us  notice  of  your  intention  to  work 
these  mines  as  you  are  bound  to  do,  it  may  be  that  we 
shall  purchase  them  of  you. "  He  has  now  given  them 
this  notice,  and  they  have  declined  to  act  on  it,  but  if  he 
is  injuriously  affected  by  any  of  their  works,  Bagiiall  v. 
London  and  North  Western  Railway  Company  shows  that 
he  has  his  remedy  by  action.  It  would  be  going  a  great 
deal  too  far  to  say  that  a  question  of  this  kind  can  have 
been  intended  by  the  Legislature  to  bo  within  the  juris- 
diction of  the  Justices. 


"Wig  HTM  AN  and  Mellor,  J  J.  concurred. 


JHuU  alsohUe. 


Q.B. 

18  Nov.  1862 


:i 


Dbehseri^.  Bosanquet. 


Wharfinger — General  lAen — Harbmir  and  Dock 

Clauses  Act 

Special  C.a.8E  stated  by  an  arbitrator  without  plead- 
ings»  by  consent  of  the  parties,  and  under  a  Judge's 
order. 

The  action  was  for  the  recovery  of  certain  timber  of 
the  plaintiff's,  detained  by  the  defendant,  and  for  damages 
for  the  detention  thereof.  The  plaintiff  is  a  merchant ; 
the  defendant  represents  the  Commercial  Dock  Company. 
A  caigo  of  timber,  imported  by  Driver  &;  Co.,  was 
landed  in  the  Commercial  Dock  by  Macmillan  &  Co., 
as  the  agents  and  brokers  of  Driver  &  Co.  to  receive  and 
dispose  of  the  same.  The  cargo  was  entered  in  the  books 
of  the  Dock  Company,  in  the  name  of  Macmillan  Sl  Co., 
and  remained  in  their  name  during  all  the  subsequent 
transactions.  Early  in  April,  1861,  Driver  &  Co.  sold  a 
part  of  the  caigo  to  Ray  &  Son,  and  on  April  9th,  1861, 
Say  &  Son  sold  that  same  part  to  the  plaintiff.  The 
timber  so  sold,  was  the  timber  now  sued  for.  On  the 
same  day  (April  9th),  Macmillan  &  Co.,  at  the  request  of 
Driver  &  Co.,  furnished  a  transfer  order  to  Ray  &  Son, 
which  was  indorsed  by  Ray  &  Son  to  the  plaintiff,  who 
presented  it  to  the  Dock  Company.  On  the  12th  of 
April,  the  Dock  Company  returned  the  order  to  the 
plaintiff,  with  the  following  note : — '*The  inclosed  transfer 
order  lodged  by  your  firm  cannot  be  accepted."    Mac- 


millan &  Co.  during  the  whole  of  the  transactions  were, 
to  the  knowledge  of  the  Dock  Company,  timber  brokara 
of  the  City  of  London.  It  is  contrary  to  the  regolatitnu 
of  the  City  of  London  for  a  broker  to  hold  or  deal  in 
timber  on  his  own  account.  These  regulations  were 
known  to  the  Dock  Company.  On  the  2nd  of  April, 
1861,  Macmillan  ft  Co.  gave  notice  to  the  Dock  Com- 
pany, that  the  timber  did  not  belong  to  them,  bat  that 
advances  had  been  made  to  them  upon  it  to  nearly  its 
full  value.  At  the  time  of  giving  the  transfer  order, 
Macmillan  ft  Co.  had  no  interest  whatever  in  the  said 
transfer.  At  the  time  of  the  presentation  of  the  transfer 
order,  Macmillan  ft  Co.  were  indebted  to  the  Dock  Com- 
pany in  large  sums  upon  goods  in  their  names  in  the 
books  of  the  Dock  Company. 

By  51  G«o.  3,  c.  66,  the  Dock  Company  is  permitted 
to  make  certain  charges  for  dockage,  wharfage,  and 
warehouse-rents.  By  sect.  25  of  the  same  Act  a  remedy 
is  given  for  the  recovery  of  these  charges  by  detention  of 
the  goods — where  the  charges  are  payable  by  the  owner, 
consignor,  or  consignee  of  the  goods  ;  and  if  the  goods 
are  removed  before  the  chaiges  are  fully  paid,  the  Com- 
pany may  take  and  distrain  any  goods  of  the  owner, 
consignor  or  consignee,  and  detain  and  sell  them,  or  may 
proceed  by  action  at  law.  The  next  Act  of  the  Dock  • 
Company,  14  ft  16  Vict.  c.  44,  incorporates  the  Harbour 
and  Dock  Ckuses  Act,  10  ft  11  Vict.  c.  27,  in  sect  45  of 
which,  remedies  are  given  similar  to  those  given  by  the 
Act  of  Geo.  3.  By  sect  8  of  the  general  Act,  "owner," 
when  used  in  relation  to  goods,  **  shall  bo  understood  to 
include  any  consignor,  consignee,  shipper,  agent  for 
sale  or  custody  of  such  goods,  as  well  as  the  owner 
thereof." 

Question  for  the  Court— Is  the  plaintiff  entitled  to 
bring  this  action,  and  for  what  damages  f 

Lush,  Q.  C.  {J.  Brown  with  him),  for  the  pUintiff. 

The  question  here  is,  whether  the  purchaser  of  timber 
from  the  owner,  which  timber  stands  in  the  name  of  the 
owner's  broker  in  the  Dock  Company's  books,  is  entitled 
to  have  it  upon  paying  the  specific  chaiges  upon  it,  or 
whether  he  is  bound  to  pay  the  whole  sum  in  which  the 
person  in  whose  name  it  stands  may  be  indebted  to  the 
company  f 

1.  Assume  even  that  Macmillan  ft  Co.  were  the  owners 
of  the  goods. 

At  common  law  a  wharfinger  has  no  general  lien  ex- 
cept for  mere  wharfage  dues,  but  here  the  company  claim 
for  rent  and  charges. 

Holdemess  v.  Collinaoti,  7  B.  ft  C.  212. 

But  even  if  the  company  would  have  had  a  lien  at 
common  law,  they  cannot  claim  it  now,  for  they  have 
special  statutes  giving  them  special  rights  inconsistent 
with  such  common  law  right,  and  going  far  beyond  it. 
Under  the  statutes,  no  doubt,  all  charges  upon  goods  are 
upon  the  same  footing  as  wharfage  charges.  These  statutes 
do  not  give  a  general  lien.  Very  strong  words  are  neces- 
sary to  enable  any  one  to  seize  one  man's  goods  for 
another  man's  debt. 


9  Not.  1802.1 
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2.  If  the  company  could  maintain  their  lien  as  against 
the  cwuor,  yet  they  coold  not  aa  against  the  broker,  they 
knowing  him  to  be  a  broker.  Where  a  broker  acts  for  a 
namber  of  persona,  and  the  company  knows  him  to  be  a 
broker,  the  company  cannot  proceed  against  the  goods 
of  one  ef  the  number  for  the  debt  of  another. 

Montague  Smith,  Q.  C,  (Raymond  with  him),  for  the 
defendant. 

The  remedy  of  the  purchaser  is  to  enter  the  goods  in 
his  own  name.  He  should  not  allow  another  person  to 
obtain  credit  on  his  goods. 

The  rights  given  by  the  statutes  are  given  in  addition 
to  the  common  law  rights  of  the  company.  At  common 
bw  a  wharfinger  has  a  general  lien  upon  the  goods  of 
any  person  for  general  charges  upon  his  goods.  The 
word  "owner"*  in  the  statutes,  as  interpreted  by  sect.  3 
of  the  General  Ac  t»  must  mean  ''depositor'*  "depositing 
owner."  Therefore,  Macmillan  &  Co.  are  the  owners  as 
regards  the  Dock  Company. 

The  words  of  the  statutes  give  a  general  lien. 

CocKBURN,  C.J. — Our  judgment  must  be  for  the 
plaintilf.  The  relations  of  the  parties  with  respect  to 
chaiges  upon  goods  are  entirely  regulated  by  the  Acts  of 
Parliament,  which  have  done  away  with  all  rights  of  lien 
which  might  otherwise  be  implied.  Is  the  lien  claimed 
by  the  company  a  lien  under  the  powers  of  the  Acts  I  I 
think  it  is  not.  Under  the  Acts,  goods  may  be  seized 
and  sold  to  satiBfy  charges  upon  other  goods,  if  those 
other  goods  are  the  goods  of  the  same  owner;  but  not 
otherwise. 

Moreover,  a  provision  of  this  kind  can  never  have  been 
intended  to  be  for  the  convenience  of  parties  dealing 
with  another  person  about  goods  which  they  know  to  be 
held  by  that  person  as  agent  only. 

WiOHTMAN  and  Mbllob,  JJ.  concurred. 

Jitdgment  for  plaintiff. 

19nS^.  Sk       i    Cornwall  t;.  Sanders. 
Jurisdiction    of  Justices — Question  of  "  title^^ — 
Setting  up  the  jus  tertii — Trespassing  in  pursuit 
ofgarM — 1  dc  2  WUL  4,  c.  32,  s.  30. 

Case  on  Appeal  frobc  Justices.  —  An  information 
^ras  laid  before  the  Justices  against  the  appellant  under 
1  &  2  Will  4,  c.  32,  s.  SO,  for  committing  a  trespass  by 
heing  in  the  day-time  on  the  land  of  C.  F.,  Esq.,  Loi-d 
of  the  Jklanor  of  Stow,  for  the  purpose  of  pursuing  game 
without  any  licence  from  the  said  C.  F.  or  any  other  per- 
son entitled  to  give  him  a  licence.  Mr.  F.'s  title  to 
Qny  Fen,  the  land  in  question,  was  attempted  to  be 
shown  by  proving  that  it  was  waste  land  withm  the 
^^or,  of  which  by  the  above  section  the  lord  is  to  be 
<^med  the  legal  occupier.  For  this  purpose  an  inclosure 
&ward  was  pot  in,  in  the  schedule  to  which,  however,  it 
w  described  as  an  old  enclosure,  the  property  of  the 
Qay  and  Honitngsea  parishe&  There  was  besides  some 
evidence  tlui  perwms  had  been  warned  off  the  fen  by 


Mr.  F.'s  game-keeper.  On  this  the  attorney  for  the 
defendant  contended,  Ist  That  assuming  Mr.  F.  to  be 
lord  of  the  manor,  and  the  land  within  the  bounds  of 
the  manor,  there  was  no  evidence  to  show  that  such  land 
was  waste  within  the  manor,  it  being,  as  he  contended^ 
vested  in  the  inhabitant  householders  of  the  several 
parishes  of  Q.  &  H.  ;  2nd.  That  the  defendant  had  a 
presumptive  right  of  sporting  over  these  lands ;  3rd, 
That  the  Justices  had  no  jurisdiction,  there  being  a  bond 
fide  question  of  "title.**  And  he  called  witnesses  to 
prove  that  the  defendant  had  on  previous  occasions  shot 
on  these  lands  without  interruption.  The  Magistrates 
determined  that  Mr.  F.  was  lord  of  the  manor,  that 
the' land  was  a  waste  or  common  within  such  manor,  and 
that  such  land  was  not  vested  in  the  inhabitant  house- 
holders of  the  several  parishes  of  Q.  &  H.,  but  that  the 
lord  of  the  manor  was  the  legal  occupier  thereof,  within 
1  &  2  WilL  4,  c  32,  that  defendant  had  not  proved  a 
prescriptive  right,  and  that  he  had  not  any  ground  for 
believing  that  he  had  such  right.  They  accordingly  con- 
victed him  and  adjudged  him  to  pay  certain  penalties. 

(fMaUey,  Q.  C.  (Phtar  with  him),  for  the  appellants, 
contended  that  there  being  a  bond  fide  question  of 
"  title"  raised,  the  jurisdiction  of  the  Justices  was  taken 
away. 

Proprietors  of  Grand  Union  Canal  v.  Ashby^  C.  H. 

&  N.  394. 
R,  V.  Cridland,  7  £.  &  B.  853. 

Welsby  for  the  respondent.  There  was  here  no  ground 
whatever  for  the  claim  of  a  prescriptive  right,  and  a 
mere  frivolous  claim,  even  if  bond  fide,  does  not  take 
away  the  Justices'  jurisdiction.  And  they  had  power  to 
decide  on  Mr.  F.'s  title  as  lord  of  the  manor. 

Morden  v.  Porter,  7  C.  B.  (n.  s.)  741. 

Leat  V.  Vine,  80  L.  J.  M.  C.  207. 

Williams  v.  Adams,  31  L.  J.  M.  C.  109. 

CocKBURN,  C.  J. — It  is  my  decided  opinion  that  a 
question  of  title  to  take  away  the  jurisdiction  of  the 
Justices,  must  be  one  arising  from  a  claim  of  right  set 
up  by  the  party  against  whom  the  proceedings  are  insti- 
tuted. If  he  asserts  a  title,  though  only  a  colourable 
one,  bond  fide,  the  jurisdiction  of  the  Magistrate  falls  to 
the  ground,  but  the  claim  must  have  some  colour,  and 
not  be  merely  a  frivolous  one.  With  regard  to  the  other 
point,  I  think  there  was  evidence  on  which  the  Magis- 
trates might  decide  that  Mr.  F.'s  title  was  made  out,  and 
that  we  cannot  review  their  decision. 

WiGHTMAN,  J. — I  entirely  agree  on  the  first  point. 
I  would  only  repeat  what  I  have  stated  in  Leat  v.  Vine. 
The  defendant  here  did  not  claim  any  title  to  shoot 
which  is  recognised  by  the  law  ;  there  was,  therefore,  no 
such  claim  of  title  as  would  oust  the  jurisdiction  of  the 
Magistrates.  But  the  Act  says  a  person  charged  under 
sect  30  may  prove,  by  way  of  defence,  any  matter  which 
would  have  been  a  defence  to  an  action  at  law  for  such 
trespass.  Now  the  trespass  is  alleged  here  to  be  on  land 
in  the  occupation  of  C.  F.,  but  the  evidence  seems  to  me 
to  be  overwhelmingly  strong  that  this  was  not  a  piece  of 
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waste  land  within  the  manor,  and,  therefore,  not  in  hia 
occupation.  The  award  put  in,  and  which,  by  the 
Inclosure  Act,  is  to  be  taken  as  evidence  of  all  matters 
in  it,  describes  it  as  old  enclosure,  the  property  of  the 
parishes  of  Q.  &  H.  And  the  parol  evidence  seems  only 
to  go  to  show  that  the  fen  itself  was  waste  of  the  manor, 
but  that  must  be  taken  to  be  the  part  of  it  which  re- 
mained waste.  On  the  whole,  therefore,  I  think  that 
the  evidence  was  all  one  way,  and  that  the  conviction 
cannot  be  supported. 

Blackburn,  J. — I  am  of  opinion  that  this  conviction 
ought  to  be  supported.  The  defendant  set  up  in  himself 
and  claimed  a  prescriptive  right  in  gross  to  trespass  on 
the  land.  Now  Mr.  O'Malley  does  not  contend  that  thertf 
was  any  colour  in  law  for  such  a  claim,  but  that  as  the 
defendant  honestly  believed  in  it,  the  jurisdiction  of  the 
Magistrates  was  gone.  But  this  was  in  effect  decided 
otherwise  as  long  ago  as  Calcraft  v.  Oibbs,  5  T.  R.  19. 
The  defendant's  attorney  next  set  up  that  the  lands 
were  not  in  the  occupation  of  C.  F.,  but  belonged  to 
certain  parishes,  and  that  there  being  a  dispute  as  to 
title,  the  Magistrates  were  bound  to  hold  their  hands. 
The  first  (question  on  this  is,  whether  it  comes  within  the 
rule  laid  down  in  12.  v.  Oridland,  and  I  am  of  opinion 
that  it  does  not.  All  the  Judges  in  that  case  speak  of  a 
claim  of  title,  and  when  a  defendant  sets  up  the  jus  teriiif 
that  is  not  a  claim  of  title,  n^r  does  it  come  within  the 
reason  of  the  rule,  and  the  Justices  were  not,  therefore, 
ousted  of  their  jurisdiction.  The  defendant  might,  no 
doubt,  under  the  provision  to  which  my  brother  Wight- 
man  has  referred,  dispute  the  title  of  C.  F.  as  laid  in  the 
information,  and  the  Magistrates  were  bound  to  inquire 
into  it,  but  as  there  was  some  evidence  on  which  the 
Magistrates  might  find  as  they  did,  we  cannot  interfere. 

Mellor,   J.,    concurred  with  Cockrukn,  C.J.,  and 

Blackburn,  J. 

Conviction  upheld. 


I  Kennedy  v.  Broun  et  uxor. 


C.  P. 

5,  10,  11,  13  Nov.  1862 

Counsel  and  Client — Effect  of  an  Express  Contract 
on  a  Barrister^ s  right  to  recover  remuneration 
for  professional  services. 

This  action  was  tried  at  Warwick,  before  Cockbum,  C.  J., 
at  the  last  spring  Assizes.  It  was  brought  by  a  barrister 
to  recover  20,000^.  for  professional  services,  rendered  by 
him  to  the  female  defendant,  and  was  in  form  an  action 
on  an  account  stated.  Other  coimts  had  originally  been 
included  in  the  declaration,  but  by  a  Judge's  order, 
proceedings  had  been  stayed  till  particulara  should  be 
ihmished  by  the  plaintiff  of  his  claim  under  those  counts ; 
and  this  resulted  in  his  striking  them  out.  The  de- 
fendants pleaded  the  general  issue  and  a  plea  of  main- 
tenance, which  was  abandoned  at  the  trial.  The  Jury 
found  a  verdict  for  the  plaintiff  for  the  fiill  amount 
claimed. 

The  assumed  facta  on  which  the  following  ai^pment 


proceeded,  were  shortly  these: — Mrs.  Swinfen,  bein^ 
engaged  in  extensive  litigation,  requested  the  phiataff 
to  act  as  her  counsel,  promising  him  ample  remmie- 
ration.  He  acted  as  her  coimsel  throughout  the  suits  of 
Swinfen  v.  L*>rd  Chelmsford,  and  Swinfen  v.  Swinfen;  and 
on  the  successful  termination  of  the  latter,  consideable 
negotiations  ensued  concerning  the  manner  and  extent  of 
his  reward.  Eventually  an  account  was  stated  between 
the  two  parties.  Mn.  Swinfen  acknowledged  herself 
indebted  to  the  plaintiff  in  the  sum  uf  20,000/.,  and 
promised  to  pay  him  that  sum.  She  subsequently 
married  the  defendant  Broun,  and  made  default  in 
payment ;  and  the  present  action  was  brought  to  en- 
force it. 

Maeaulay,  Q.C.^  obtained  in  Easter  Term  a  rule  uiw 
to  enter  a  verdict  for  the  defendants,  pursuant  to  leave 
reserved  at  the  trial,  on  the  ground  that  there  was  no 
evidence  to  support  an  action  on  an  account  stated,  and 
that  there  was  no  consideration  for  the  defendant's  pro- 
mise. He  also  moved  for  a  new  trial  on  the  ground  of 
misdirection.  The  misdirection  complained  of  was,  tbit 
the  learned  Judge,  instead  of  directing  the  Jury  that 
the  contract  sued  upon  was  bad  at  law,  reserved  that 
question  for  the  Court  above. 

Cause  was  shown  against  the  rule  by  Kennedy  in 
person.     The  Court  directed  that  the  question  of  mis- 
direction should  be  postponed  till  aft^r  judgment  should 
have  been  pronounced  on  the  points  reserved,  which 
might  render  it  immaterial.     It  was  then  argued  by  the 
plaintiff  that  it  was  no  longer  open  to  the  defendants 
to  contend  that  the  contract  between  himself  and  Mrs. 
Swinfen  was    void  on  the  ground  of  its  constituting 
champerty ;  taking  four  objections,  first,  that  that  de- 
fence was  not  pleaded ;  secondly,  that  it  was  not  raised 
at  the  trial ;  thirdly,  that  if  included  under  the  general 
plea  of  maintenance,  that  plea  was  abaudoued  at  the 
trial ;  and,  fourthly,  that  the  facts  did  not  show  any 
champerty.    It  appeared  by  the  notes  of  Cockbum,  C.  J.| 
that  the  plea  of  maintenance  had  in  fact  been  abandoned 
at  the  trial,  and  the  Court  therefore  considered  that 
champerty  could  not  now    be    insisted  upon   by  the 
defendants,  except  so  far  as  it  came  within  the  general 
scope  of  the  argument  that  a  barrister  could  not  make 
such  a  contract  as  the  present.     To  this  qualifying  cUnae 
Kennedy  replied,  that  the  questions  of  champerty  aod 
of  a  barrister's  inability  to  recover  his  fees,  were  entirely 
distinct,  as  might  be  seen  fnnn  the  fact  that  attarneys 
who  have  full  power  to  sue  for  their  rewards  m»yy«* 
be  guilty  of  champerty.     Misdirection  and  champerty 
being  thus  dismissed,  he  proceeded  to  his  main  aigv- 
ment,  which  comprised  three  propositions ;  first,  that, 
although  the  promise  by  the  defendant  was  made  after  the 
performance  of  the  services  for  which  the  reward  was  to 
be  given,  yet,  that  it  was  binding  on  the  defendant  by 
the  rule  laid  down  in  the  case  of  Lampleigh  v.  Braih-  J 
toaite;  secondly,  that  an  aceorunt  stated  is  good,  althonj^    > 
previous  to  the  statement  of  account  no  legal  debt  ex- 
isted ;  and,  lastly,  that  a  banister  may  sat  his  client  for 
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professLoniil  remuneration  where  s  special  baigain  or 
contract  haa  been  made  between  them.  The  conflict  of 
axi^^mnent  on  these  points  was  saccinctlj  aa  followa : — 

Kenn^y, — ^A  past  or  executed  consideration  ia  not 
sufficient  to  maintain  an  ctasumpmtj  but  if  moved  by  the 
precedent  request^  either  express  w  implied,  of  the  party 
{ffomising,  the  promise  will  bind  ;  for  though  it  follows, 
yet  it  ia  not  naked,  but  couples  itself  with  the  precedent 
request.  Lanipleigh  ▼.  BrcUhwait,  Hob.  105,  1  Smith's 
L.  C.  136  ;  Cro.  Eliz.  42 ;  Cro.  Car.  408  ;  Yelv.  40 ; 
1  Scott,  461  ;  Marsh  y.  JRainsfard,  2  Leonard,  111  ; 
Trin.  30  Eliz.  In  this  last  case,  words  are  used  by 
Wrey,  J.,  which  have  an  important  bearing  on  the 
general  question.  ''If  one  cometh  to  a  serjeant-at-law 
to  hare  his  counsel,  and  the  seijeant  doth  advise  him, 
and  afterwards  the  client,  in  consideration  of  such 
counsel,  promiseth  to  pay  him  202.,  an  action  lieth  for 
it."  "  And  80  Popham  said  it  had  been  adjudged  in  the 
Exchequer. ' '  Sir  John  Popham  waa  the  attorney-general, 
and  afterwards  Chief  Justice.  This  is  also  cited  as  good  law 
in  Com.  Dig.  ''Action  on  the  case."  B.  12.  Wenimil  v. 
Idtuy^  S  B.  &  P.  250  note ;  £(uttcood  v.  Kenyon,  1 1  A.  &  K 
438  ;  Roaearla  v.  Thonuu^  3  Q.  K  234.  These  last  cases 
show  that  a  mere  moral  obligation  will  not  support  a 
Jiabseqnent  promise  ;  but  the  moral  obligation  to  remu- 
nezate  in  the  present  case  resulted  from  the  prece<lent 
request  to  do  the  work.  Granger  v.  Collinty  6  M.  &  W. 
458 ;  Kaye  v.  JhUUm,  7  M.  &  G.  807,  8  Scott,  N.  K 
495 ;  ffayes  v.  Warren,  2  Strange,  933»  2  Bam.  140  ; 
Brad/tmi  v.  RouUUm,  8  Irish  Com.  Law  Rep.  468 
[1868].  This  last  case  contains  a  most  lucid  judgment, 
proving  that  the  rule  in  Lampleigh  v.  BraUiwaii  is 
good  law  at  the  present  day,  and  that  there  ia  no  excep- 
tion to  it  Veitch  Y.  JUuBeU,  3  Q.  B.  928,  is  a  case  of  a 
phyncian  suing  for  fees,  and  the  jiury  found  that  there 
was  no  express  contract  between  him  and  the  defendant. 
A  physidan's  or  barrister's  fee  comes  strictly  within  the 
principle  of  the  rule.  It  ia  not  as  if  a  barrister  contracted 
not  to  be  paid,  which  would  be  nudum  paOLum  ;  there  ii 
raerdy  an  absence  of  any  contract  that  he  should  be 
paid.  There  is  a  moral  obligation  on  the  part  of  the 
client  to  pay  the  fee,  and  an  express  promise  to  do  so 
nude  after  the  work  has  been  performed,  transforms  it 
into  a  legal  debt. 

Secondly,  an  account  stated  ia  good,  although  there 
may  have  been  no  previous  legal  debt.  Knowles  v. 
MiteheU,  13  Eaat,  249  ;  Highmore  v.  PHmrose,  5  M. 
&  Su  65 ;  Roper  v.  Holland,  3  A.  &  £.  99 ;  Pardoe 
V.  Price,  16  K.  k  W,  451,  458 ;  Edwardg  r.  Lowndes, 
1  E.  &  B.  89  ;  Tophaan  v.  Morecraft,  8  £.  &  B.  972. 
The  four  hiat  are  cases  of  a  trustee  stating  an  account 
with  his  eM^Mt  f  uc  trust.  [Btles,  J. — The  trustee  there 
converts  himself,  by  his  statement  of  account,  from  a 
trustee  into  aa  agent  of  the  cestui  que  irustJ]  [Kisatino, 
J. — Tha  cam  of  partners  stating  an  account  between 
them  w  soBthr.j  Moore  ▼.  Hill,  2  Peake,  N.  P.  10 ; 
Ckmm  r.  Jfoary,  3  Jnr.*  N.  S.  48 ;  Graees  v.  Cooke,  2 
Jor*  S.  &  175  ;  Cockmg  t.    Wend,  1  C.  B.  858.     There 


cannot  be  a  more  perfect  example  of  an  account  stated 
than  in  the  present  case.  There  existed  originally  an 
indefinite  promise  to  remunerate.  On  the  statement  of 
account  the  amount  due  waa  ascertained  and  fixed  at 
20,000?.  The  consideration  on  my  part  consisted  partly 
of  loss  sustained  by  me  and  expenses  incurred,  partly  of 
professional  services.  If  any  one  of  these  items  is  legally 
recoverable,  that  wiQ  support  the  whole  of  the  account 
stated,  for  items  not  recoverable  at  law  as  well  as  the 
rest,  assuming  the  former  not  to  be  illegal,  which,  since 
the  abandonment  of  the  plea  of  maintenance,  may  be 
done  here. 

Thirdly,  as  to  a  barrister's  right  to  recover  his  fees. 
Slaekstone  (vol.  iiL  p.  28)  says,  "It  is  established  with 
us  that  a  counsel  can  maintain  no  action  for  his  fees, 
which  are  given  not  as  locaiio  vcl  condiictio,  but  as 
quiddam  Iwnorariwn, ;  not  as  a  salary  or  hire,  but  as  a 
mere  gratuity,  which  a  counsellor  cannot  demand  with- 
out doing  wrong  to  his  reputation."  His  authorities  are 
the  analogous  practice  among  the  Roman  lawyers,  1  Chan. 
Rep.  38,  and  Sir  John  Davis'  Rep.  pref.  22.  These 
authorities  do  not  bear  out  his  position. 

The  statement  of  the  practice  among  the  Roman 
lawyers  is  incorrect.  Originally,  the  relative  position  of 
patron  and  client  somewhat  resembled  the  feudal  rela- 
tion of  lord  and  vassal,  the  patron  receiving  a  valuable 
return  for  his  services  in  the  political  influence  which  he 
secured.  Subsequently  arose  a  class  of  professional  juris- 
consults who  took  fees.  This  was  stopped  by  the  Lex, 
Cineia  (b.c.  204).  Various  changes  took  place,  and,  in 
the  time  of  Claudius,  the  system  of  taking  fees  prevailed ; 
and  then  was  passed  the  law  referred  to  by  Blackstone, 
limiting  the  amount  to  10,000  sesterces,  or  about  eighty 
English  pounds.  In  Trajan's  time,  fees  were  ordered  to 
be  paid  after  the  business  was  done  (Pliny's  Ep.  v.  21). 
They  were  ultimately  limited  to  "centum  aurei,"  or 
about  100  guineas  ;  and  under  Justinian's  Code  they  wero 
recoverable — not,  it  is  true,  by  actio  (and  this  is  the  origin 
of  Blackstone's  mistake),  but  by  extraordinarta  oognitio, 
before  the  pneses  of  the  court  (Dig.  50,  tit  13).  Thus 
fees  at  Rome  differed  from  fees  in  England  in  three 
points ;  they  wei-e  recoverable,  limited  in  amount,  and 
payable  after  the  business  was  done.  The  canon  law 
also,  by  the  ISlst  canon,  provides  a  remedy  for  the  advo- 
cate against  his  proctor  for  his  fees. 

Next,  with  respect  to  Sir  John  Davis,  from  whose 
preface  Blackstone  quotes.  He  wrote  in  the  time  of 
James  the  First,  and  was  a  poet,  but  not  a  great  lawyer  ; 
and  there  is  no  truth  in  his  statement. 

In  early  times  counsel  communicated  directly  with 
tlieir  clients,  without  the  intervention  of  attorneys,  no 
one  in  fact  being  allowed  to  appear  by  attorney  without 
suing  a  statute  out  of  Chancery.  For  the  purpose  of 
meeting  their  clients,  the  serJeants  and  apprentices,  or 
counters,  used  to  frequent  the  "purvise,"  or  portico 
of  St  Paul's  (Chaucer,  311).  See  17  Rich.  II.  c. 
10 ;  Holingshed,  Chron.  i.  304,  262  ;  Hall's  Chron. 
503  ;  Fortescue  p.  196,  Amos'  ed.  ;  Dugd.  Orig.  142. 
Subsequently  the  Serjeants  used  to  sit  on  stools  in  tb*» 
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Temple  church ;  and  the  books  and  records  of  the 
apprentices  wei-e  kept  in  closets  there  (Stowe's  Survey,  i. 
745 ;  Addison's  Templars,  375).  The  apprentices  who 
went  circuit  acted  also  as  attorneys  (Ryley's  Pleadings  in 
Parlt.  104;  Crabb's  Hist,  of  £ng.  Law,  182;  Man- 
ning's Serviens  ad  Legem,  188,  269. 

[Byles,  J. — The  relation  between  counsel  and  client 
in  those  days  seems  to  resemble  the  relation  between 
them  in  the  United  States  at  the  present  day.] 

The  statute  of  West.  2  (13  Edw.  I.  c.  10)  allowed 
appearance  by  attorney,  and  by  4  Hen.  IV.  c.  18,  they 
were  entered  on  a  roll  as  a  distinct  body  (see  Rules  of 
Court  of  £liz.  and  Jac.) ;  but  counsel  still  dealt  directly 
with  their  clients,  and  no  interference  was  made  with 
their  bai^gains,  the  only  check  on  them  being  the 
statutes  of  Maintenance,  and  the  statute  of  West.  1 
(3  Edw.  I.  c.  29),  punishing  collusion. 

Next  as  to  fees.  The  word  **fee  "  signifies  a  stipend, 
and  never  an  **  honorarium/*  and,  in  spite  of  Sir 
John  Davis,  the  words  "salary,"  "hire,"  and  "wages" 
are  repeatedly  applied  to  counsel's  remuneration 
(27  Edw.  III.  c.  29  ;  5  Richd.  II.  c.  16  ;  23  Hen.  VI. 
c.  10 ;  Johnson's  Life  of  Coke,  i.  79).  In  2  Co.  Inst. 
564,  is  the  case  of  Penroa,  who  took  parcel  of  the  land 
recovered  by  his  client  for  his  "wages,"  "which  shall 
remaine  for  ever  a  blemish  to  his  reputation  as  often  as 
it  is  cited."  The  word  "wages  "  is  iised  in  the  oath  of 
the  king's  Serjeants  (2  Co.  Inst  214  ;  Manning's  Serv. 
391),  and  a  Serjeant'^  fee  is  called  "  salary "  in  .the 
Mirror  of  Justice. 

[Erle,  C.J. —Down  to  my  time  Queen's  Counsel  received 
a  "salary."] 

I  now  come  to  evidence  of  fees  being  recoverable. 
In  Brownlow's  Entries,  p.  172  (publi^ed  in  1654), 
is  a  precedent  of  a  declaration  by  a  counsel  for  two 
years'  arrears  of  his  retainer,  thirteen  shillings  and 
fourpence.  See  also  Rastall's  Entries,  p.  194,  tit 
Debt,  pi.  Z;  id.  p.  203,  tit.  Debt  on  Retainer,  where, 
for  precedents  for  actions  by  counsel,  the  reader  is  re- 
ferred to  the  precedents  for  actions  by  attome3r8,  p.  202« 
pi.  6,  7,  8  ;  id.  p.  429,  tit.  Maintenance,  pi.  10,  11 ; 
84  Henry  VI.  Year-book,  27.  [Erle,  C.  J.— All  these 
seem  to  be  actions  for  the  Retainer.]  In  Foss's  Judges 
of  England,  v.  91,  we  read  of  Seijeant  Yaxley's  being 
engaged  by  deed  to  go  to  the  assizes  for  forty  ]giarks, 
part  of  which  only  was  his  retaining  fee,  and  he  sued  for 
the  whole  (see  also  Manning's  Serv.  181,  s.  c.  269 ; 
Plowden,  pp.  32,  160;  Com.  Dig.  Debt,  A.  8;  Cro. 
Jac.  482  ;  8  Modem  R.  42). 

Wo  also  find  that  actions  were  brought  against  counsel 
for  giving  counsel  to  the  adversary,  pleading  contrary  to 
the  directions  of  his  client,  buying  a  manor  for  himself 
instead  of  his  client,  and  the  like.  Year  Books,  14  Hen. 
VI.  fo.  18  ;  20  Hen.  IV.  fo.  34  ;  Rollers  Abr.  Action  sur 
Case,  6,  91.* 

JVMe.*— One  of  the  cases  mentioned  is  this:  "Si  jeo  retaine 
xd  d'estre  de  mon  oonseil  at  Guildhall,  en  London,  si  certon  jour, 
8*il  ne  yient  al  jour  perque  mon  cause  perish  Action  de  Diaceit 
gist  vers  luy." 


Towards  the  end  of  the  reigns  of  the  Tndora,  it  became 
the  practice  to  receive  fees  beforehand.  A  class  of  per- 
sons, unrecognised  at  first,  called  ''sollicitors,"  sprang 
up,  and,  by  degrees,  communications  with  the  clients 
came  to  be  made  through  them.  See  3  Jac.  I.  c.  7 ; 
Aleyn,  4  ;  1  Salk.  86 ;  Hob.  68. 

The  last  authority  cited  by  Blackstone  is  1  Chancery 
Rep.  38.  According  to  the  case  of  Moor  v.  Rovfe,  there 
reported,  a  counsel  having  filed  a  bill  against  a  solicitor 
for  fees  due  to  him,  for  which  the  latter  was  to  account 
with  him  at  the  end  of  every  term,  the  bill  was  dismissed. 
On  inspecting  the  original  roll  of  this  case,  I  find  that 
the  counsel  was  employed  by  five  gentlemen,  who  after- 
wards introduced  a  solicitor  to  him.  Had  the  counsel 
made  a  bargain  with  the  solicitor,  an  action  of  money 
had  and  received  would  have  been  the  right  remedy  ;  but 
the  baigain  made  was  with  the  clients,  and  the  attorney 
withheld  what  the  clients  had  paid  for  him.  There  were 
many  reasons  why  the  bill  should  have  been  dismissed. 
The  clients  were  not  made  parties ;  the  proceedings  were 
not  set  out ;  and  there  was  no  precedent  for  the  bilL 

The  word  honorarium  is  first  found  in  ThomhUl  v. 
Evaiis  (2  Atk.  830,  1742),  in  the  mouth  of  Lord  Hard- 
wicke.  More  modem  authorities  on  the  subject  showing 
the  practice  which  has  crept  in,  are  1  Peake,  N.  P.  166  ; 
Morris  v.  Hunt,  1  Chitty,  544,  in  which  it  is  said  that 
the  reason  why  a  banister  cannot  recover  his  fees  is,  that 
they  ought  to  be  paid  in  advance  ;  and  Hohari  ▼.  Butler^ 
9  Irish  Com.  Law  Rep.  157.  The  mai^ginal  note  of  the 
last  case  is  as  follows  : — '*  A  barrister  cannot  sue  for  his 
fees  upon  any  implied  contract  for  their  payment ;  but 
they  are  recoverable  by  express  contract"  Pigot,  C.B., 
says  in  his  judgment,  "The  position  of  a  barrister  or 
physician  in  reference  to  his  claim  to  be  paid  his  fees,  is 
one  which  has  been  long  known  and  established.  For 
requital  of  the  services  of  either,  the  law  implies  no  con- 
tract ;  but  an  express  contract  for  such  requital  is  not 
prohibited  in  Uw."  See  also  Doe  v.  Hale,  15  Q.  B.  171 
(which  decides  that  counsel  may  take  briefs  from  clients 
in  civil  cases  without  the  intervention  of  an  attorney,  and 
contains  much  of  the  learning  on  this  subject) ;  Bqan  t. 
Kenaington  Union,  3  Q.  B.  935  in  notis ;  In  re  May,  2 
Jur.  (n.  s.)  1169.  Also  Vivany  v.  Wame,  4  Esp.  46; 
Hoggins  v.  Gordon,  8  Q.  B.  466  ;  Maraaek  v.  WMer, 
6H.  &.  N.  5  ;  InreHall,  2  Jur.  (N.  8.)  1076  ;  Swinfenr, 
Lord  Chelmsford,  5  H.  ft  N.  919,  where  the  Chief  Baron 
seemed  to  think  that  express  contracts  were  binding. 

The  learning  on  the  subject  of  physician  and  patient 
will  be  found  collected  in  the  cases  of  Veitch  v.  Russell^ 
3  Q.  B.  928,  and  The  AUomey-Oeneral  v.  The  College  of 
Physida^ns,  1  Johnson  &  Hemming,  561. 

The  next  objection  is  that  there  can  be  no  express 
contract  for  a  quantum  meruit,  though  there  may  be  one 
for  a  sum  certain.  But  the  authorities  apply  equally  to 
the  one  as  to  the  other.  Suing  on  a  qtiantum  meruit 
did  not  commence  till  the  17th  century.  See  also  Cro. 
Jac.  370.  Lastly,  it  is  said  that  such  contracts  are  con- 
trary to  the  policy  of  the  law.  Had  the  honour  of  the 
Bar  depended  on  the  prepayment  of  fees,  it  would  hare 
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gone  long  a^o,  for  it  is  the  common  practice  to  pay  fees 
jifter  the  work  is  done ;  and  the  argument  that  counsel 
should  be  independent  of  the  event  of  their  suit,  can 
only  apply  where  the  clients  are  of  doubtful  solvency. 

Macaulay,  Q.C.,  in  support  of  the  rule. 

The  promises  made  by  the  defendant  may  be  taken 
either  as  innocent  expressions  of  gratitude,  or  as  consti- 
tuting a  contract  which  amounts  to  champerty.  The 
Court  will  therefore  lean  to  the  fonner,  or  innocent, 
interpretation  of  them,  in  which  case  there  is  no  binding 
contract.  Then  an  account  stated  is  bad  unless  there 
previously  existed  a  legal  debt.  If  there  is  no  previous 
debt,  there  is  no  consideration  for  the  promise  which  is 
implied  by  the  law  from  the  statement  of  account. 
(Tnteman  v.  ffurst^  1  T.  R  40  ;  Cocking  v.  Wardf  sup.  ; 
LetMre  v.  Elliott,  6  H.  &  N.  656 ;  Porter  v.  HoopeVy  1 
Cr.  H.  &  R  S87  ;  Cknigh  v.  Findtm,  7  Ex.  48  ;  Baker  v. 
Hurdy  5  Ex.  959. )  If  there  are  debts  which  are  recover- 
able, and  some  which  are  not,  in  the  accoimt  stated, 
there  is  no  promise  implied  to  pay  the  whole  of  them. 
{PeUh  V.  Lf^y  9  Q.  B.  147  ;  Frejieh  v.  French,  2  M.  & 
Gr.  644 ;  Thomas  v.  Ifawks,  8  M.  k  W.  140. )  The  nUe 
in  LampUigh  v.  BrathwaU  only  applies  to  cases  where^ 
if  a  promise  had  been  made  at  the  time  of  the  request,  it 
would  have  been  legally  enforceable ;  which  is  not  the 
case  here.  Lastly,  a  special  contract  between  attorney 
and  client  is  contrary  to  the  policy  of  the  law.  {Penrhya 
V.  Parker,  Finch,  75  ;  Box  v.  Bamaby,  Hob.  117.) 
However  grateful  a  client  may  be  to  his  legal  adviser, 
equity  avoids  all  contracts  which  he  may  make  with  him 
for  the  purpose  of  showing  his  gratitude,  pending  the 
relation  of  client  and  adviser.  (See  ffuguenin  v.  Baseley, 
2  White  and  Tndor's  L.  C.  462,  and  cases  collected  in 
the  note. ) 

Kennedy. — But  see  Mots  v.  Bainbrigge,  18  Beav.  478, 
6DeO.  M.  ftG.  292. 

Pidd,  also  in  support  of  the  rule,  cited  Whitehead  v. 
Howard,  5  Moore,  106 ;  Pierce  v.  Evans,  2  Cr.  M.  &  R 
294 ;  Lubbock  v.  Tribe,  3  M.  &  W.  607 ;  Wells  v.  Gir- 
ling, 8  Taunt.  737  ;  Scadding  v.  Jfyles,  9  Q.  B.  838  ; 
Brooh  V.  Boekett,  id,  847  ;  Viner's  Abr.  Counsellor, 
pi.  22 ;  Poucher  v.  Norman,  3  B.  &  C.  744.  In  the  pre- 
cedent from  Bastall,  p.  194,  the  judgment  was  by  default. 
There  is  no  precedent  in  the  whole  of  Wentworth,  Heme, 
or  Lilly.  [KenTiedy.—Uilj  in  1719,  "Practical  Reg" 
tit  Fees,  says,  ''Debt  or  case  lies  for  an  attorney  for 
his  fees  against  him  that  retained  him  in  his  cause. 
Quiore,  whether  it  lies  for  a  counsellor  without  special 
retainer** — showing  the  transition  between  the  old  autho- 
rities and  the  new.]  Marsh  v.  Bainsford  is  also  reported 
in  Cro.  Ellz.  59,  109,  as  Marsh  v.  Kavenford;  and  al- 
though it  18  quoted  in  Com.  Dig.,  it  is  marked  there 
with  the  letter  D  for  dictum^  With  respect  to  Lamp- 
^^ighy.  BrathwaU,  the  ground  of  decision  is  unintelli- 
gible, and  it  was  a  device  to  defeat  the  doctrine  of  nvdum 
To^tAtm^    It  has  been  much  qualified  by  later  cases. 

Judgment  deferred. 


.  \ 


Orhson  v.  Clarke. 


C.P. 

6,  17  Nov.  1862. 

Fateat  —  Casting  boilers  in  one  piece  instead  of 
in  several  pieces^  not  an  invention  entitled  to  a 
patent. 

Action  for  infringement  of  a  patent.  The  decla- 
ration contained  the  usual  counts,  and  the  usual  pleas 
were  pleaded.  The  verdict  at  the  trial  was  for  the 
plaintiff  on  all  the  issues ;  but  leave  was  reserved  to 
the  defendant  to  move. 

M.  Smith,  Q.Ci  now  moved  accordingly  to  enter  the 
verdict  for  the  defendant,  on  the  ground  that  the  inven- 
tion (for  casting  in  one  piece  tubular  boilers,  previously 
cast  in  various  pieces)  was  neither  new,  nor  one  for  which 
a  patent  could  be  obtained.  A  rule  nisi  having  been 
granted, 

Shee,  SerjL,  and  Theodore  Aston,  now  showed  CAuse. 

M,  Smith,  Q,C.,  Webster,  and  Thrupp,  supported  the 
rule. 

The  following  cases  were  cited  in  the  course  of  the 
argument : — 

Seed  v.  Higgins,  8  E.  &  B.  755,  771,  and  8  H.  L. 

C.  550. 
Smith  V.  London  and  North  Western  BaUvoay  Cwn- 

pany,  2  E.  &  B.  69. 
R  V.   Wheeler,  2  B.  &  A.  345. 
Brunton  v.  Hawkes,  4  B.  &  A.  541. 
Bussell  V.  Ledsam,  14  M.  &  W.  574. 
BoiiUm  and  WaU  v.  Bidl,  2  H.  B.  463,  489. 
Steiner  v.  Heald,  6  Ex.  607,  619. 
LisUr  V.  Leather,  8  £.  &  B.  1004. 
Brook  V.  Aston,  id,  478. 
WallingUm  v.  Dale,  23  L.  J.  Ex.  49. 
Harwood   v.    QreaJL  Northern   Railway  Company, 

29  L.  J.  Q.B.  193  ;  in  Ex.  Ch.  81  L.  J.  Q.B.  198. 
ffuddart  v.  Qrimshaw,  1  Web.  Pat.  Ca.  86. 
Minter  v.  Mower,  id,  138. 
Lorsh  V.  ffague,  id.  202. 
Crane  v.  Price,  id.  377. 

Russell  V.  Cowley,  id.  459 ;  s.c.  1  C.  K.  &  R.  868. 
Cornish  v.  Keane,  id,  501,  517. 
Simister's  Patent,  id,  721. 
Kay  V.  Marshall,  2  Web.  Pat.  Ca.  39  ;  s.c.  5  Bing. 

N.  C.  492. 

The  Court  (Erie,  C.J.,  Williams,  Byles  and  Keating, 
J  J,)  were  of  opinion  that  the  fact  of  casting  in  one 
piece  that  which  had  previously  been  cast  in  several 
pieces,  was  not  such  an  invention  as  was  the  proper 
subject  of  a  patent — therefore 

Rule  discharged. 


C.P. 

14  Nov.  1862 


.} 


Reed  v,  Wiooiks. 


Bankrupt — An  acceptance  by  a  bankrupt  in  favour  of 
a  creditor  to  prevent  (he  creditor  opposing  the  granting  of 
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the  hcenJcrupVs  certificate  under  12  <£;  13  Vict.  c.  106  {Bank- 
ruptcy Act,  1849),  18  void  under  sect.  202  of  that  Act 

County  Court  Appeal. — This  was  an  appeal  from 
a  decision  of  the  Judge  of  a  Connty  Court,  who  had  given 
judgment  for  the  plaintiff  in  an  action  brought  by  the 
indorsee  of  a  Bill  of  Exchange  against  the  acceptor 
under  the  following  circumstances  : — 

The  defendant  (appellant)  became  bankrupt  in  1860, 
owing  a  sum  of  money  to  one  King,  who  threatened 
to  oppose  the  defendant's  certificate. 

On  the  12th  April,  1861,  during  the  pendency  of  the 
bankruptcy  proceedings,  and  with  a  view  to  prevent  the 
threatened  opposition,  the  defendant  accepted  a  bill  in 
King's  favour,  payable  twelve  months  after  date.  In 
June  following,  the  defendant  obtained  his  certificate. 
The  bill  was  endorsed  by  King  to  one  Green,  who 
endorsed  it  to  the  plaintiff  (respondent),  for  value  and 
without  notice,  on  the  11th  April,  1862. 

Morgan  Lloyd  for  the  appellant.  —  The  bill  is  void 
under  12  k  18  Vict.  c.  106,  s.  202,  which  Act  was  in 
operation  at  the  time  of  the  making  of  the  bill.  The 
Bankruptcy  Act,  1861,  though  it  repeals  sect.  202  of  the 
former  Act,  expressly  excepts  all  proceedings  pending 
before  the  latter  Act  was  passed. 

Melliahy  Q.  C,  was  heard  for  the  respondent,  but — 

The  Court  {Erlt,  C.J.y  Willianu,  Byles,  KeaHng,  J  J.) 

were  clearly  of  opinion  that  under  the  12  &  18  Vict. 

c.  106,   s.  202,  the  bill  was  void  ab  imHo,  and  that, 

therefore,  the  judgment  of  the  Connty  Court  Judge  could 

not  be  supported* 

Judgment  for  the  appdlant. 


C.  P. 

14  Nov.  1862. 


Richards  and  Another  v.  Daties. 


Ejectment — Construction  of  Will — Ettate-TaU. 

Special  Case  stated  in  an  action  of  ejectment,  under 
the  Common  Law  Procedure  Act,  1862,  s.  179. 

John  Davies,  by  his  will,  dated  December  7th,  1884,  left 
certain  premises  to  trustees,  "  to  the  use  of  my  daughter, 
Ann  James,  for  her  natural  life,'*  and,  after  her  death, 
''for  such  one  or  more  of  her  children,  or  his,  her,  or 
their  issue,  in  such  manner,"  ftc.  as  ahe  should  by  her 
last  will  and  testament  direct  and  appoint  In  default 
of  appointment,  ''for  all  and  every  of  her  children,  and 
the  heirs  of  their  body  or  bodies,  in  equal  shares  and 
proportions ;  and  in  case  of  the  death  of  my  said 
daughter,  Ann  James,  without  leaving  any  child  her 
surviving,  and  in  the  event  of  such  child  or  children 
her  surviving,  and  dying  without  leaving  any  issue  of 
his  or  her  body,  then  in  trust  for  my  right  heirs  for 
ever." 

The  testator,  John  Davies,  died  February  12,  1835. 
The  said  Ann  James  survived  him,  and  had  two  children 
only,  viz.,  one  daughter  who  died  in  1828,  an  infant 
under  the  age  of  one  year,  and  a  son,  Thomas  Davies 
James,  who  attained  twenty-one  years  of  age  on  the 
29th  December,  1850. 


Ann  James  did  not  exercise  her  power  of  appoinfmest 
On  August  2,  1852,  Ann  James  and  Thomas  Davies 
James,  joined  in  executing  a  disentailing  deed  which 
vested  the  fee  in  Thomas  Davies  James,  subject  to  Ana 
James's  life-interest  in  the  rents  and  profits.  Thomas 
Davies  James  died  unmarried.  May  30,  1856,  and  in  the 
lifetime  of  his  mother,  Ann  James,  having,  by  will 
dated  April  1,  1856,  devised  the  property  to  his  mother, 
the  said  Ann  James,  for  life,  and  then  to  the  defendant 
(his  uncle)  in  fee. 

On  the  death  of  Ann  James,  the  defendant  entered 
into  possession  of  the  premises,  which  were  now  claimed 
by  the  plaintiffs  as  heirs-at-law  of  the  testator. 

Tripp  (Jaines  Walter  Smith  with  him)  for  the  pliintifEs, 
contended  that  there  was  no  power  to  execute  the  dis- 
entailing deed,  as  Thomas  Davies  James  did  not  take 
an  estate-tail  absolutely,  but  only  contingently,  in  the 
event  of  liis  surviving  his  mother. 

[Keating,  J. — ^That  construction  would  bar  a  child  of 
T.  D. blames,  if  he  had  left  one  Q 

Ph)baUy,  for  the  will  is  drawn  not  by  the  testator 
himself^  but  by  a  person  just  skilful  enoi^  to  do  mis- 
chief.    He  quoted 

Driver  d.  Edgar  v.  Edgar,  Cowper,  879  ; 
Denn  d.  Badclyffe  v.  Bagahaw,  6  T.  R  512 ; 
Young  v.  Turner,  30  L.  J.  Q.  B,  268 ; 
Bythesea  y.  Bytheaea^  28  L.  J.  Ch.  1004. 

Mellish,  Q.a  {E.  B.  Lovdl  with  him)  for  the  de- 
fendant, ai^ed  that  T.  D.  James  took  an  estate-tail 
subject  only  to  the  contingency  of  its  being  devested  if 
his  mother  had  any  other  children,  and  therefore  that 
he  could,  with  the  tenant  for  life,  bar  the  entaiL  It 
never  was  intended  to  cut  off  any  grandchildren  in  the 
event  of  their  parent  not  surviving  Ann  James,  as 
argued  on  the  other  side.     He  quoted 

J>oe  d.  Cannon  v.  Buautle,  8  C.  B.  876. 

Marshall  v.  Grimes^  29  L.  J.  Ch.  592. 

The  Court  {Erie,  C,J.,  Wiaiams,  ByUt,  and 
Keating  t  J  J.)  were  of  opinion,  that  they  should  best 
give  effect  to  the  will  by  holding  that  Thomas  Davies' 
James  took  a  Tested  estate-tail,  and,  therefore,  had  tiie 
power  of  barring  the  entail ;  Williama,  J.,  having  some 
doubt  whether  the  words  "  any  child  her  surviving,''  in 
the  latter  clause  of  the  will,  included  issue  generally. 

Judgm^eMtfor  the  defewdamL 

Plaintiffs'  attorney,  /.  Trail, 

Defendant's  attorney,  John  Bae, 


C.P. 

19  Nov.  1862. 


Cross  r.  Watts. 


Excise— W  Oeo,  4  <«r  1  WiU.  4,  c.  64—4  <fe5 
WiU.  4,  c.  ^5— Licence  for  Beer,  (fee,  not  to  he 
drunk  on  the  Licensed  Premises  —  A  henck 
used  by  customers  outside,  hut  adjoining  the 
premiteSt  forms  part  of  the  IcUter,  and  con- 
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Eumption  of  beer,  4cc,y  thereon   u  toitkm   the 
Acts — Forfeiture  of  Licence. 

The  appellant  was  licenBed  under  11  Geo.  4  &  1 
Will  4,  c  64,  and  4  &  5  Will.  4,  c.  85,  to  sell  beer, 
cider,  &c,  not  to  be  drunk  on  thd  premisea 

It  i4>peared  that  one  O'Donohue,  employed  by  the 
Excise,  went  to  the  appellant's  house  in  a  gig,  and  found 
two  men  sitting  drinking  on  a  bench  outside  the  house, 
but  ai^oining  it.  O'Donohue  called  for  a  pint  of  beer, 
which  was  brought  to  him  by  the  appellant's  wife,  in  a 
drinking  cup  ;  and,  having  paid  21^.  for  it,  he  sat  upon 
the  bench  and  drank  it,  putting  the  cup  back  on  the 
window-sill. 

An  information  was  laid  by  the  respondent  against  the 
appellant  on  this  evidence,  under  sect.  4  of  the  last- 
mflQtioiied  Act,  for  permitting  beer  to  be  drunk  on. the 
premises ;  and  the  Magistrates  convicted  and  fined  the 
appellant  in  the  sum  of  121.,  and  adjudged  his  licence 
to  be  forfeited. 

The  questions  submitted  to  the  Court  were — 

1st  Was  the  conviction  right  ? 

2nd.  If  so,  had  the  justices  any  right  to  forfeit  his 
licence? 

The  latter  question  was  not  argued,  the  respondent's 
counsel  stating  that,  having  conferred  with  the  Attorney- 
General,  it  was  conceded  that  the  Justices  were  wrong 
upon  this  point. 

/.  B.  Jktvis,  for  the  appellant,  argued  that  the  bench 
upon  which  the  beer  was  drunk,  was  not  on  the  premises 
at  an. 

[Byves,  J.  :  What  do  you  say  to  a  man  bringing  a 
camp-stool  and  cup,  buying  the  beer,  then  sitting  down 
outside,  and  drinking  it  ?] 

He  night  do  so  without  coming  under  this  Act 

WeUdy,  for  the  respondent,  contended  that  the  conduct 
of  the  appellant  was  exactly  what  the  Act  intended  to 
prevent. 

Bkle,  C.  J.  :  I  think  the  conviction  is  rig^t.  We  must 
look  at  the  words  of  the  statute.  The  appellant  had  the 
bench  for  some  time,  and  I  think  there  was  evidence  for 
the  justices  that  it  was  part  of  the  house ;  and  we  cannot 
ay  they  were  wrong. 

Williams,  J.  :  I  am  of  the  same  opinion.  It  is  a 
question  of  fact,  and  I  think  there  was  evidence  for  the 
Justices  that  the  bench  was  for  the  appellant's  guests, 
and  he  might  have  ordered  others  away  if  he  had  chosen. 

Btles,  J.  :  I  conoir,  but  with  some  reluctance,  as 
port  of  the  sentence  was  unjustifiable.  I  hope  the 
Jutioes  win  not  enforce  the  other  part  of  the  penalty. 

KKA.Tnro^  J. :  I  concur.  This  case  comes  near  the 
fine,  as  do  an  eTasions  of  a  statute. 

Chub,  C  J.  :   I  concur  in  the  recommendation  of  my 

Jwigmmi  for  appettamt;  hut  vnthovi  costs,  as  the 
JuaUm  aw  m  rit^  to  farfeil  the  licence. 


C.P. 

19  Nov.  1862. 


Bristol  and  Exeter  Railway  Com- 
pany V.  Tucker. 


Appeal  from  decision  of  Magistrates  convicting  a 
Railway  Company  for  not  repairing  a  Bridge. 

The  appellants  had  been  convicted  on  an  information 
laid  by  the  re8}X>ndent,  and  fined  100^.  by  Justices  of  the 
Peace  for  not  keeping  in  repair  a  certain  bridge  with  its 
approaches  over  a  branch  of  their  line,  formed  under  the 
8  &  9  Vict,  c  civ.  The  Railway  Clauses  Consolidation 
Act  (8  &  9  Vict.  c.  20),  sect,  s  46,  enacts  that  companies, 
under  these  circumstances,  are  bound  to  keep  such 
bridges,  &c.,  in  repair  ;  sect.  65  empowers  Magistrates  to 
order  railway  companies  to  make  such  repairs, .  and  to 
inflict  a  fine  of  bL  a  day  in  cases  of  default ;  ^d  sect 
145,  and  the  following  sections,  give  power  to  Justices  to 
enforce  any  penalties  incurred  under  the  Act. 

The  first  section  of  the  local  Act  (8  &  9  Vict  c«  civ.) 
incorporates  so  much  of  the  Railway  Clauses  Consolidation 
Act  as  relates  to  '*the  mode  of  crossing  of  roads  and 
making  of  bridges. " 

The  question  for  the  Court  was — 

1st.  Did  the  local  Act  incorporate  the  65th  section  of 
the  Railway  Clauses  Consolidation  Act  ? 

2ndly.  If  it  did,  did  the  145th  and  following  sections 
provide  the  right  mode  of  recovering  the  penalties  ? 

Kinglake,  SerjL  (M.  Smithy  Q-C,  with  him)  appeared 
for  the  appellants,  and  WMfy  for  the  respondent. 

The  Court  {Erie,  C.J.,  Williams,  Bylea,  and  Keating, 
J  J.)  were  unanimously  of  opinion  that  the  conviction 
was  right.  The  various  clauses  referred  to  in  the  Railway 
Clauses  Consolidation  Act  gave  the  Justices  authority  for 
what  they  had  done,  and  all  those  clauses  were  incorpo- 
rated in  the  local  Act. 

Judgment  for  the  respondent 


17  Nov.  1862 


.! 


Bbown  and  Others  v.  Tte  Local 

BOAKD  OF  HOLYUEAD. 


Local  Government  Act,  21  d:  22  Vict,  c  dS—Bye- 
laws,  if  made  in  excess  of  powers  conferred 
by  Act,  are  not  valid,  though  approved  of  by  the 
Home  Secretary  of  State — Insufficiency  of  Notice. 

Special  Case,  stated  by  consent  of  the  parties,  for 
the  opinion  of  the  Court,  without  pleadings,  under  the 
Common  Law  Procedure  Act,  1852. 

The  plaintiffs  were  owners  of  leasehold  property  adjoin- 
ing Market-street,  Holyhead.  In  the  latter  part  of  1859, 
and  beginning  of  1860,  and  before  the  town  of  Holyhead 
was  placed  under  the  Local  Government  Acts,  a  chapel 
and  house  were  built  by  the  plaintiffs  upon  their  said 
land.  There  was  a  boundary  wall  separating  the  said 
chapel  and  house  from  Market-street,  standing  on  the 
plaintiffs'  land  at  the  time  the  chapel  and  house  were  built. 
After  the  town  was  placed  under  the  said  Act  (21  &  22 
Vict,  c  98),  the  plaintiffs  wished  to  rebuild  thisboundajy 
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Trail,  and  to  place  steps  for  approaches  to  the  doors  of  the 
chapel  and  house  ;  these  alterations  and  additions  having 
been  included  in  the  original  plan  upon  which  the  house 
and  chapel  had  been  built  The  defendants,  hearing  of 
this  intention,  served  notices  upon  the  plaintiffs  cautioning 
them  not  to  erect  the  steps  or  wall,  according  to  the  plan. 
In  July,  1861,  the  plaintiffs  did  erect  their  boundary 
wall,  and  built  steps  to  the  doors  of  the  buildings  ;  all 
these  being  built  and  put  up  an  their  man  land.  On  the 
14th  of  August,  1861,  the  defendants  gave  notice  to  the 
plaintiffs  to  remove,  within  fourteen  days,  all  projections 
"beyond  the  distance  from  the  wall  of  the  premises,  in- 
cluding steps,  not  sanctioned  by  the  Board.  *'  In  Sep- 
tember the  defendants  threw  down  the  wall.  The  case 
further  stated  that  the  defendants  refused  to  compensate 
the  plaintiffs  for  the  land  they  required  them  to  give  up 
to  the  street,  or  to  point  out  any  Act  of  Parliament,  or 
other  authority,  under  which  they  acted,  although  applied 
to  for  that  purpose.  The  defendants  also  asserted  their 
absolute  right  to  acquire  the  strip  of  land  in  front  of  the 
plaintiffs'  buildings,  for  the  use  of  the  street,  without 
making  any  compensation  therefor.  The  Bye-laws  made 
by  the  defendants  were  approved  of  by  her  Majest'tfs  Home 
Secretary, 

Mellish,  Q.C.  (with  him  C,  ffiUton),  for  the  plaintiffs, 
were  not  heard,  and  the  Court  called  upon  Manisty,  Q.  C, 
to  show  in  what  manner  he  justified  the  defendants'  acts. 

Manisty,  Q.(7.,  relied,  1st,  upon  sect  85  of  21  k  22 
Yict  c.  98 ;  and  2ndly,  on  the  33rd  bye-law  of  the 
defendants. 

The  Court  (PoZZocX;,  0:3.,  Bramwell,  and  CTumnell, 
£B.)  held  that,  as  the  street  in  question  was  not  a  new 
street,  and  as  the  chapel  and  house  had  been  built  before 
the  town  was  placed  under  the  Act  of  21  &  22  Yict  c.  98, 
and  the  wall  was  erected  under  the  original  plan  on  which 
the  house  and  chapel  were  buUt,  the  defendants  were  not 
justified,  under  the  last-mentioned  Act,  in  throwing  the 
wall  down  ;  that  the  bye-laws  could  make  no  difference, 
for  they  could  not  go  beyond  the  principal  Act ;  and 
that  the  notices  were  insufficient,  as  they  merely  said  in 
effect,  "  You  shall  not  do  this. " 

Judgment  for  the  plaintiffs. 


Ex.        ) 

\  1862.     { 


Waterloo  Insttranoe  Compant 
V.  Hind. 


18  Nov 

Specialty  debt — Mortgage  of  personalty  by  exe- 
cutrix to  pay  a  specialty  debt,  of  which  she  had 
noticCy  valid  as  against  the  holder  of  a  bond  of 
which  she  had  no  notice. 

Action  on  a  bond  against  defendant,  as  executrix  of 
her  late  husband,  Joseph  Hind.  "PletL-^lene  adminie- 
travit. 

At  the  trial  it  appeared  tiiat  Joseph  Hind,  deceased, 
executed  a  bond,  dated  in  January,  1853,  to  one  W. 
Barnes,  through  whom  plaintiffs  claimed,  for  an  advance 
of  150/.    It  was  also  executed  by  two  sureties,  one  of 


whom  was  defendant,  Mrs.  Hind.  Joseph  Hind  (obligor) 
died  in  Nov.  1853,  and  about  three  months  after  his 
death,  the  defendant,  his  widow,  received  from  his  cousin, 
H.  Hind,  notice  of  a  specialty  debt  of  14(K)/.  dae  to 
him.  Joseph  Hind  had  left  two  leasehold  houses,  Nos.  1 
and  2,  of  which  No.  1  was  already  mortgaged  to  liis 
cousin,  H.  Hind,  for  7007.  About  twelve  months  after 
her  husband's  death  she  deposited  the  lease  of  No.  2 
with  H.  Hind  as  further  security  for  his  debt  of  1400^., 
but  remained  in  possession  of  the  house  until  it  was 
sold,  when  it  realised  400Z.  It  was  proved  by  defendant 
and  her  daughter  that  she  had  paid  away  upwards  of 
7007.  on  her  husband's  debts,  which,  excepting  the  honse 
No.  2,  was  more  than  the  assets.  The  jury  found  for 
defendant 

Wordsworth,  Q,  (7.,  now  moved  for  a  new  trial  on  the 
ground  of  misdirection,  and  that  the  verdict  wis 
against  the  weight  of  evidence,  contending,  on  the  first 
point,  that  the  jury  ought  to  have  been  directed  that 
the  house  No.  2,  which  reaUsed  4002.,  was  asBetti^ 
in  which  case  they  would  have  found  for  plaintift 

Pollock,  C.B.  :  H.  Hind,  to  whom  the  14002.  wag 
due,  had  the  mortgage  by  way  of  payment  of  his  spe^ 
cialty  debt  The  executrix  is  not  bound  to  account  for 
more  than  she  received.  As  for  the  verdict  being  against 
the  weight  of  evidence,  it  was  sworn  by  the  defendant, 
and  by  her  daughter,  that  she  had  paid  more  than  she 
had  received.  The  circumstances  about  the  value  of 
the  house.  No.  2,  came  out  in  evidence,  and  it  is  to  be 
presumed  that  the  jury  directed  their  attention  to  it. 
My  brother  Martin  is  perfectly  satisfied  with  the  verdict ; 
and  therefore  we  cannot  say  that  it  was  against  the 
weight  of  evidence. 

Channell,  B.  :  The  house  No.  1  was  mortgaged  for 
7002.  It  is  presumable  that  No.  2  was  worth  7002.  also. 
That  makes  14002.,  the  amount  of  the  specialty  debt 

Martin,  B.  :  The  jury  found  that  defendant  had  no 
notice  of  another  debt  being  a  specialty  debt  But  she 
had  notice  of  the  specialty  debt  of  her  cousin,  and  she 
mortgaged  the  house  to  satisfy  that  debt  It  was  prored 
that  she  had  exhausted  far  more  than  the  assets.  She 
ought  not  to  have  been  troubled  in  this  way  nine  years 
after  her  husband's  death. 

Rale  refused- 

Attorneys  for  plaintiff,  Lumley  <{r  Lumley, 


Hyde  v,  Graham. 


19  Nov.  1862. ) 

Trespass — Revocable  Licence — Licence  indefinUe  as 
to  time — Equitable  plea — A  plea  disclosing  fl 
good  legal  defence,  is  good  in  law,  though  plecukd 
equitably. 

Trespass  for  entering  upon  land  of  the  plaintiff,  Bjd 
breaking  open  a  gate  and  lock  thereon. 
The  second  plea,— for  defence  on  equitable  gronndS)— 
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set  ont  tliat  before  the  alleged  trespasses  there  was  a 
dispate  between  the  plaintiff  and  the  defendant,  and 
others,  whether  or  not  there  was  a  public  highway  over 
the  land  in  question,  and,  thereupon,  in  order  that  the 
defendant,  and  Rooke  the  solicitor  of  the  plaintiff,  might 
arrange  to  come  to  a  definite  understanding,  and  in  con- 
sideration that  the  defendant,  and  the  said  other  persons 
at  the  request  of  the  plaintiff,  then  signed  the  same,  it 
was  by  a  memorandum  in  vrriting,  signed  by  the  plain- 
tiff, by  the  said  Rooke,  the  defendan  t  and  other  persons 
interested  in  the  dispute,  agreed  between  the  plaintiff 
and  the  defendant  and  the  said  other  persons  that  the 
said  "way  should  remain  open  and  imobstnicted  for 
the  passage  of  the  defendant  and  the  said  other  persona 
WitU  ike  said  Thomas  James  Booke  and  the  defendant 
shotUd  came  to  a  definite  tmderstanding  as  to  the  course 
to  be  pursned  in  deciding  or  trying  the  question  then 
in  dispute  ;  "  and  that  the  aUeged  trespasses  were  com- 
mitted after  the  said  agreement,  and  before  an  imder- 
standing  had  been  come  to  as  aforesaid,  and  they  were 
the  use  by  the  defendant  of  the  said  way,  and  because  the 
said  gate  was  wrongfully,  &c.  placed  and  locked  &c,,  the 
defendant  committed  the  supposed  trespasses ;  and  the 
plea  concluded  by  claiming  a  right  to  an  injunction  in 
equity  against  the  maintenance  of  the  said  action. 
Demurrer  and  joinder  in  demurrer. 

Gray,  in  support  of  the  demurrer,  contended  that  the 
plea  di%losed  neither  a  legal  nor  an  equitable  defence 
to  the  action.     [He  was  stopped  by  the  Court.] 

Dcwdeswell,  contra,  maintained — 1st.  That  the  plea 
was  a  good  answer  at  law.  That  all  that  it  justified  was 
the  opening  of  the  gate ;  and  the  facts  set  out  would 
have  supported  at  Nisi  Prius,  a  plea  of  leave  and  licence. 
2ndly.  That  the  plea  was  a  good  equitable  defence  ;  that 
the  £act  of  tke  permission  being  indefinite  in  point  of 
time,  was  not  material,  and  that  the  bringing  of  the 
action  was  in  breach  of  good  faith,  and  in  direct  viola- 
tion of  the  agreement     He  cited, 

Story  on  Equity,  sect  904  ; 

IHebichsen  v,  Cabburn,  2  Phillips,  52  ; 

Phillips  V.  Tretby,  8  Jur.  (n.  s.)  711 ;  and 

KcTtdfle  V.  Kean,  6  Sim.  833. 

Morris  v.  Colmaii,  18  Ves.  437, 
vere  mentioned  in  the  course  of  his  ailment 

Pollock,  C.B. — It  strikes  me  that  the  plea,  as  a  legal 
plea,  is  bad.  The  defendant  should  have  brought  a  cross 
action.  He  had  no  right  to  help  himself  to  a  perform- 
ance of  the  agreement  I  think  the  placing  of  the  gate 
across  the  way,  and  the  locking  of  it,  were  an  intimation 
to  the  defendant  that  he  was  not  to  pass.  As  an  equit- 
able defence,  I  think  the  plea  is  bad.  A  Court  of  Equity 
would  not,  under  the  circumstances,  have  granted  a 
decree  settling  all  the  questions  raised.  The  agreement 
was  as  indefinite  in  point  of  time  as  it  well  could  be, 
•md  the  pitting  up  of  the  gate  as  practical  an  an- 
noancemcut  as  poasible  that  the  way  was  not  to  be 
used. 


Bramwell  and  Channell,  BB.,  were  of  the  same 
opinion. 

Channell,  B.,  in  ^ving  his  judgment,  said— I  do  not 
dispute  that  when  a  plea  is  pleaded  equitably,  and  it 
discloses  a  good  legal  defence,  it  is  a  good  defence  at 
law. 

Jiidgmentfor  the  plaintiff. 

Attorneys  for  the  defendant,  Graham  <fc  Lyde, 


Bankruptcy  Act,  1849—12  d:  13  Vict.  c.  106, 
$.  261 — Fraudulent  Concealment  of  Goods— m 
ybnrDiscovery — Indictment  — Necessary  Aver- 
m>ents. 

An  indictment  against  one  who  Jiad  been  adjudicated 
bankrupt  under  Uie  Bankruptcy  Act  of  1849,  charged  him 
loith  fraudulent  concealment  of  his  personal  property,  InU 
alleged  thai  he  had  committed  an  Act  of  Bankruptcy  by 
being  unable  to  meet  his  engagements,  and  by  filing  a 
petition  against  himself,  and  that  on  the  filing  of  tfie  said 
petition  he  was  duly  adjudicated  bankrupt. 

Hold,  t/uU  it  was  bad,  a  traders  petition  against  himself 
under  the  Bankruptcy  Act,  1S49,,  not  being  a  valid  act  of 
Bankruptcy  unless  preceded  by  a  declaration  of  Insolvency. 

The  prisoner  was  tried  before  Blackburn,  J.,  at  the  last 
Staffordshire  Assizes. 

The  first  count  of  the  indictment  stated,  inter  alia, 
that  "on  September  14,  1861,  J.  Massoy,  being  a  trader 
within  the  meaning  of  laws  relating  to  bankrupts,  was 
indebted  to  J.  T.  W.  in  the  sura  of  125/.  for  goods  sold 
&c.  by  the  said  J.  T.  W.  to  the  said  J.  Massey ;  and 
that  the  said  J.  Massey,  being  such  trader,  and  in- 
debted as  aforesaid,  conmiitted  an  act  of  bankruptcy  by 
being  unable  to  meet  his  engagements  with  liis  creditors, 
and  by  filing  his  i>etition  to  the  Court  of  Bankruptcy  for 
acljudication  of  bankruptcy  against  himself ;  and  that 
afterwards,  on  the  16th  day  of  September,  1861,  upon 
the  said  petition  for  adjudication  of  bankruptcy  against 
himself  being  so  filed,  the  said  J.  Massey  was  thereupon 
duly  declared  and  acj^udged  bankrupt,  and  afterwards, 
on  the  said  day,  &c.,  feloniously  did  remove,  conceal,  and 
embezzle,  a  certain  portion  of  his  personal  estate  to  the 
value  of  10/.  and  upwards,  &c." 

The  second  count  was  for  non-discovery  of  goods  under 
the  same  section  of  the  Act,  upon  which  a  similar  point 
of  law  arose  as  upon  the  first. 

The  Jury  found  the  prisoner  guilty  ;  and  also  said  that 
in  their  belief  a  declaration  of  insolvency  in  reality  had 
been  filed  before  the  petition  on  the  same  day.  A  case 
was  stated  for  the  opinion  of  the  Court  on  two  points  : 
1st,  as  to  the  indictment,  and  2ndly,  as  to  the  sufficiency 
of  the  evidence  of  adjudication ;  the  prisoner's  counsel 
having  contended  at  the  ti-ial  that  there  was  no  legal 
proof  of  the  filing  of  a  declaration  of  insolvency  before 
the  filing  of  the  petition. 
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ffolrotfdj  for  the  primner.  The  indictment  is  bad,  because 
it  only  btates  the  prisoner  was  adjudicated  bankrupt  <m 
his  own  petition.  It  does  not  say  that  he  had  filed  a 
declaration  of  insolvency  which  is  necessary  (sects:  70, 
89)  in  such  cases. 

Williams,  J.  —  It  has  been  held  at  the  Old  Bailey 
that  when  a  man  was  made  bankrupt  on  his  own  petition 
only,  it  was  not  such  an  adjudication  as  Would  support 
an  indictment. 

Hochfort  Clarke,  for  the  Crown.  It  is  sufficient  if  he  is 
abjudicated  bankrupt 

"VViGHTMAN,  J. — You  assume  to  show  more  than  that 
on  the  face  of  your  indictment :  you  show  the  course  of 
proceeding.  His  act  of  bankruptcy,  as  laid,  is  "being 
unable  to  meet  his  engagements  and  filing  his  petition." 

Rochfort  Clarke, — Omnia  prcesuinuntur  rite  esse  acta. 

Pollock,  C.B. — I  am  not  sure  that  that  maxim  ap- 
plies in  indictments. 

WiGHTMAN,  J.  — And  unfortunately  the  contrary  ap- 
pears on  yours. 

Pollock,  C.B. — ^The  indictment  is  bad  under  the  old 
Act,  thou^  it  would  have  been  good  under  the  new. 
The  rest  of  the  Court  concurred. 

Conviction  quaked. 


C.  O.R. 

16  Nov.  1862 


.! 


Reoina  v.  H.  Thompson. 


Larceny — Svhject  of — Certainty — Fdl9€  Preten/ca 
^-Future  and  Past  Duburtements, 

It  is  not  larceny f  hU/aUe  pretences,  for  a  servant,  haow- 
ing  that  £1  ISs.  only  is  due  from  his  masters  to  th*>  Docks, 
to  represent  that  £8  139  is  wanted,  and  to  obtain  the  larger 
sum  accordingly,  intending  to  appropriate  at  the  time  and 
ajtertoards  actually  appropriating  the  surplus,  after  pay- 
ing duly  over  the  £1  IZs. 

The  prisoner  was  indicted  at  the  Liverpool  Quarter  Ses- 
sions, September,  1862,  on  three  counts,  for  stealing  sums, 
the  property  of  his  masters,  who  were  wholesale  druggists, 
exporting  goods  abroad.  It  was  his  duty  to  find  out  the 
amount  of  dock  dues  on  the  exports  of  each  day,  to  ask 
for  and  obtain  money  to  pay  them,  and  to  pay  them  ac- 
cordingly. It  was  proved  that  on  August  21st,  only 
11.  IZs,  was  due  ;  the  prisoner,  however,  fraudulently 
represented  to  his  masters*  cashier,  that  3Z.  10s.  4d. 
was  due,  and  obtained  that  sum,  intending  to  appropriate 
the  surplus.  It  was  also  proved  that  he  did  appropriate 
all  but  11.  139.  On  this  e\  idence  he  was  convicted.  The 
opinion  of  the  Court  now  was  asked  as  to  the  conviction. 

littler,  for  the  prisoner.  R,  v.  Barnes,  2  Den.  C.  C.  59, 
is  not  quite  the  same,  but  the  olirjection  there  taken 
applies.  This  is  not  larceny.  The  prisoner  was  paid 
in  a  lump,  and  part  of  the  sum  was  justly  paid. 

[He  was  then  stopped  by  the  Court] 

L.  Temple  for  Crown.  There  could  be  no  Use  pretences ; 
the  transaction  was  to  take  place  at  a  futon  time. 


[Pollock,  C.R — ^There  was  also  a  misrepressBtatiai 
o(  what  was  actually  due.  He  led  his  employers  to 
believe  that  32. 10&  was  owing.] 

The  case  cannot  be  distinguishedi  fnmi  IL  F.  Mabms, 
1  Dearsl.  418. 

[WiGHTMAN,  J.— Which  part  of  the  82.  10s.  wn  it 
that  he  stole  ?    In  larceny  there  must  be  certainty.] 

Pollock,  C.  B.— There  is  no  doubt  that  this  is  obtain- 
ing money  under  fidse  pretences— not  larceny. 
The  rest  of  the  Court  concurred. 

Conviction  rewrmi. 


} 


Rboika  v.  MxAirr. 


C  O.  A* 

15  Nov.  1862. 
Verdict — Jvdge^s  duty  as  to  reception  of. 


A  Judge  inay  desire  the  Jury  to  reconsider  their  verdiii 
in  a  criminal  ease.  Be  is  not  bound  to  receive  it  wdm 
they  insist. 

The  prisoner  was  tried  on  Oct  8,  1862,  at  Middlesex 
Quarter  Sessions,  for  obtaining  money  and  goods  by  fidse 
representations  from  three  different  people.  The  Jury 
found  him  guilty  of  obtaining  the  stolen  property  hj 
false  representations,  and  that  the  parties  would  not,  but 
for  the  false  representations,  have  let  their  property  ^f 
but  that  the  prisoner  meant  ultimately  to  pay  for  them. 

The  Assistant-Judge  refused  to  receive  the  verdict, 
and  desired  the  Jury  to  reconsider  it  They  subsequeaUj 
returned  a  verdict  of  Guilty.  A  case  was  stated  for  this 
Court  whether  the  verdict  of  Guilty  was  sustainable  in 
law. 

Kemp,  for  the  prosecutiott. 

Dickie,  for  the  prisoner,  was  proceeding  to  contend 
that  the  first  verdict  alone  should  have  been  received. 

Pollock,  CLB.— If  that  is  your  point,  it  is  unargoaUa. 
There  cannot  be  a  doubt  but  that  a  Judge  in  a  civil  or 
criminal  case  may  even  be  bound  to  tell  the  Jury  to 
reconsider.  He  is  not  bound  to  record  their  verdict  uiilov 
they  insist. 

Williams,  J. — ^We  do  not  mean  to  say  that  the  first 
verdict  is  equivalent  to  not  guilty— ^n  the  contrary. 

,    ConvieUon  affimud. 


C     C    Br* 

16  Nov.  1862 


.1 


RiOINA  V,  Pbbl. 


Quarter  Sessions  —  Jurisdiction  —  AdndraUy'^ 
High  Seas^U  de  25  Vict,  c,  96,  s,  115. 

A  Court  of  Quarter  Sessions  has  juriidietion  in  a  case  (^ 
larceny  committed  since  24  di  25  Vict,  in  a  British  Ship 
on  the  High  Seas,  where  the  offender  has  been  Sff^' 
hemded  within  the  Junsdictian  of  the  Court  in  question. 

The  prisoner  pleaded  guilty  N^ore  the  Recorder  d 
Southampton,  at  the  Southampton  Quarter  SeesionOf 
Oct  1862  to  two  indictments  charging  him  witblaroesy* 
It  appeared,  however,  thatthe  offenoes  were  committed  os 


»  Nov.  1862.} 


THE  NEW  REPORTS. 


er 


U  Sept  1862,  ia  a  Brituh  ahip  upon  the  high  seas :  and 
that  the  prisoner  was  apprehended  within  tlie  borough  of 
Southampton.  A  caae  waa  now  stated  for  the  Court, 
whether  the  Court  had  jurisdiction  I 

The  case  was  not  ai^ed  by  CounseL 

The  Court  affirmed  the  convictions. 

CcwnUicms  affirmetL 


C«  C«  xL« 

16  Nor.  1862 


J 


Reoina  v.  G.  Thomi'sok. 


Larceny  at  Common  Law — Possession  of  Owner — 
Trick — Animus  Furandi. 

A  bystander  placed  himself  by  a  Hcket-offiee,  tciihont 
cay  btm^  fide  intetUum  of  Unking  a  ticket  hvmael/,  £., 
vsuoliciUd,  handed  him  a  eowreiffn^  not  meaning^to  part 
leith  her  dominion  in  it,  but  only  that  it  should  be  changed 
14  her  preeence  for  a  ticket,  and  the  surplus  haanded  back. 
The  bystander  took  it,  intending  to  appropriate  it,  and 
rail  of,  leaving  tlie  ticket  unboughL 

Held  to  be  larceny. 

The  prisoner  was  tried  at  Middlesex  Sessions,  6  Oct. 
1862,  on  an  indictment  charging  him  with  larceny  of  17., 
the  ptox>erty  of  B. 

The  wife  of  the  prosecutor  was  on  the  platform  at  the 
King's  Cross  Terminus,  when  an  excursion  train  was 
about  to  start.  The  prisoner  was  standing  near  the 
tieket'offioe,  and  she  asked  him  to  get  her  a  ticket  to 
York,  Talue  lOs.,  handing  him  at  the  same  time  a 
sovereign.  He  did  not  take  the  ticket  for  her,  but 
bsTiug  receired  the  money,  ran  on  to  the  platform, 
i^ien  he  was  caught  with  it.  The  Assistant- Judge  told 
the  jury  that  if  they  thought,  firom  the  prisoner's  con- 
duct, that  he  did  not  place  himself  where  the  prosecutor's 
life  found  him,  with  the  bond  fide  intention  of  taking  a 
ticket  for  himself ;  and  that,  at  the  time  he  received  the 
uvereign,  he  intended  to  steal  it ;  and  also  that  she  did 
not  intend  to  part  with  the  property  in  the  sovereign 
except  to  get  10s.  and  a  ticket  in  exchange  ;  the  prisoner 
was  guilty.  The  Jury  convicted  the  prisoner,  sajring 
that  they  thought  he  had  placed  himself  near  the  ticket- 
office  with  the  intention  to  defraud. 

Case  for  the  opinion  of  the  Court  whether  on  the  evi- 
dence he  was  guilty  of  larceny  T 

Cooper  for  the  prosecution. 

Sibton  for  the  prisoner. 

Utbton. — Here  is  no  larceny,  for  there  is  no  trespass, 
\h&  sova%ign  being  given  voluntarily  and  without  solici- 
Ution  on  the  part  of  the  prisoner.  There  is  no  evidence 
of  any  attempt  to  induce  the  lady  to  trust  him. 

P^OLLOCK,  C.B.,  referred  to  Semple's  case  (1  Leach, 
420;,  and  aaked  where  was  the  trespass  in  that  t  ] 

That  was  constructive  larceny.  Ko  doubt  it  may  be 
^  vhen  posMasion  of  property  is  obtained  by  b  trick. 

[WuuAics^  J.  — ^As  soon  as  ever  the  prisoner  converted 
the  sovereign  thsre  was  a  trespass.] 

There  most  he  more ;  there  must  be  animius  fwrandi 
at  the  time  h«  took  it. 


[WiGHTMAK,  J. — I  find  in  text-books  that  if  a  man 
delivers  a  thing  to  be  carried,  and  the  carrier  runs  away, 
the  deliverer  being  present,  and  not  intending  to  give  up 
dominion  over  the  thing,  that  is  larceny.] 

The  lady  in  this  case  did  not  expect  to  get  the  sove- 
reign back.  She  gave  it  by  way  of  trust.  He  could 
only  be  convicted,  if  at  all,  under  20  ft  21  Yict.  c.  54  ; 
but  R.  r.  ffassell  (Leigh  &  Cave,  p.  58)  shows  that  he 
could  not  bo  convicted  under  l^at. 

Pollock,  C.B. — ^We  don't  mean  to  put  it  under  that 
Act.  We  are  all  agreed  that  it  is  larceny  at  common 
law.  He  took  the  money  in  the  presence  of  the  owner, 
who  never  intended  to  part  With  her  dominion  in  it,  and 
gave  it  to  him  for  a  particular  puri)ose.     That  is  larceny. 

Williams,  J. — 1  don't  think  it  would  have  made  a 
difference  had  she  even  withdrawn  for  a  short  time. 
The  rest  of  the  Court  concurred. 

Conviction  affirmed. 


Reoina  v.  Isaacs. 


C.  C.  B.     ) 

15  Nov.  1862.    5 
Coram — Pollock,  C.B.,  Wioiitman,  Williams, 

ClIANNELL,  MELLOB,  JJ. 


Abortion — Supplying  Noxious   Drugs — 24  d:  25 

Vict.  c.  100,  s.  59. 

To  convict  under  sect  59  of  this  Act  it  must  beproved 
that  the  drug  supplied  is  noxious  in  Hsdf 

The  prisoner  was  tried  at  the  Dorsetshire  Quarter 
Sessions,  on  14th  Oct.  1842,  under  24  ft  25  Vict.  c.  100, 
s.  59,  for  that  she  "unlawfully  did  supply  to  W.  B.  a 
large  quantity  of  a  certain  noxious  thing  to  the  jurors 
unknown,  knowing  that  the  same  was  intended  to  bo 
unlawfully  used  with  intent  to  procure  the  miscarriage  of 
one  Emma  Wardner  **  (the  prosecutrix). 

The  evidence  at  the  trial  showed  that  the  prosecutrix 
was  in  the  family-way,  and  that  the  prisoner  at  the  re- 
quest of  W.  B.  gave  him  some  stuff  for  the  prosecutrix, 
to  '* bring  on  her  regular  courses'*  again,  which  had 
stopped  for  three  months. 

The  prosecutrix,  after  taking  a  glass  of  the  stuff  sup- 
plied in  bottles  by  the  prisoner,  went  to  bed.  She  then 
felt  dizzy  in  her  head,  and,  the  next  morning,  stupid. 
Next  day  the  bottles  were  analysed  by  a  surgeon,  and 
found  to  contain  a  quantity  of  starch  of  some  plant,  and 
some  woody  fibre.  The  surgeon  at  the  trial  gave  evi- 
dence that  the  Uquid  was  some  vegeteble  decoction  of  a 
harmless  character,  and  such  as  would  not  procure  a  mis- 
carriage, but  that  it  might  do  so  by  acting  on  the  imagina- 
tion, if  teken  under  the  belief  that  it  would  produce  that 
effect.  The  jury  found  that  the  prisoner  was  gnilty  of 
the  intent,  and  that  the  thing  was  noxious.  The  ques- 
tion for  the  Court  was  whether  the  prisoner  was  rightly 
convicted  on  this  evidence  ? 

Ffookes  for  the  CrowiL  i 

The  prisoner  was  mmpreeented. 

Ckmviciion  quashed. 
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G  C   "R        ) 

15  Nov.  1862.    J 

Felony — Accessortf  after  fact — Indictment  of — 
24  d;  25  Vict  c,  94, «.  3. 

A  prisoiur  indicted  far  larceny  only  cannot,  on  suck  an 
indicttnent  alone,  be  acquitted  of  the  felony,  and  convicted 
of  being  an  accessory  after  the  fact. 

The  prisoner  was  tried  at  the  Manchester  Quarter 
Sessions  in  Aug.  1862,  on  an  indictment  for  larceny  from 
the  person. 

There  was  a  second  count,  but  it  only  charged  a 
previous  conviction. 

For  the  prosecution  it  was  contended  at  the  trial,  that, 
even  if  there  was  no  evidence  to  convict  the  prisoner  of 
the  felony  charged  in  the  indictment,  at  all  events  there 
was  evidence  of  his  being  an  '*  accessory  after  the  fact," 
and  that  he  might  be  convicted  as  such  upon  the  indict- 
ment for  the  felony  as  it  stood.  The  Jury  found  him  not 
guilty  of  the  felony,  but  guilty  of  being  an  "  accessory 
after  the  fact,"  which  verdict  was  consistent  with  the 
facts  disclosed. 

Taylor,  for  the  prosecution,  argued  in  favour  of  the 
conviction. 

Pollock,  C.B. — ^The  prisoner  was  indicted  for  the 
crime,  and  convicted  of  being  kn.  accessory  after  the 
crime,— that  is  to  say,  he  was  indicted  for  one  thing,  and 
convicted  of  another.    The  conviction  is  bad. 

The  rest  of  the  Court  concurred. 

Cortviction  quashed. 


Probate.     )  Van  Straubenzbe  and  Wife  v, 
6  Nov.  1862.     I  Sir  Charles  M.  L.  Monck,  Bart 

Before  the  Right  Hon.  Sir  C.  Cresswell. 

Will — Incorporation  of  papers  in  a  Will — Evi- 
dence of  surrounding  circumstances  to  prove  the 
identity  of  the  papers  referred  to  in  the  Will. 

Lady  Mary  Monck,  wife  of  defendant,  possessed,  under 
her  marriage  settlement,  power  of  appointment  over 
5000/.,  either  by  deed  or  wiU.  Plaintiffs  propounded 
certain  documents,  alleging  them  to  be  the  will  of  Lady 
M.  Monck,  under  which  the  female  plaintiff  was  consti- 
tuted fiduciary  legatee  of  10001. 

This  was  an  amicable  suit  to  obtain  the  judgment  of 
the  Court  of  Probate  on  the  nature  of  the  documents 
propounded  (marked  at  the  trial  A,  B,  and  C  respectively), 
defendant  being  willing  to  carry  into  effect  the  wishes  of 
the  deceased  in  the  event  of  probate  being  refused. 

Tlie  cause  was  tried  upon  affidavits  disclosing  the  fol- 
lowing facts : — 

On  the  16th  of  May,  1851,  Lady  M.  Monck,  in  the 
presence  of  two  witnesses,  signed  a  sheet  of  paper,  dated 
May  16tb,  1851,  containing  the  following:  "It  is  my 
wiah  for  my  dear  husband  to  administer  to  the  moneys. 


The  smaller  bequests,  dear  Laura  wiU  be  so  kind  as  to 
attend  to. "  The  witnesses  then  subscribed  their  names. 
There  was  no  attestation  clause.  Lady  M  Monck  then 
took  from  amongst  several  papers  lying  on  a  table,  two 
which  she  folded  up  in  the  sheet  of  paper  containing 
the  writing  above  referred  to,  and  scaled  the  packet  with 
two  seals  in  the  presence  of  the  witnesses.  At  the  time 
of  the  trial  one  of  these  witnesses  was  dead ;  but  the  sui* 
vivor  stated  on  affidavit,  that  she  had  no  recollection  of 
Lady  M.  Monck  declaring  the  papers  to  be  her  will,  nor 
could  she  identify  the  two  papers  enclosed  in  the  written 
sheet  This  witness  further  stated  that,  at  the  tune  she 
signed  her  name,  there  was  no  writing  beneath  the  place 
of  signature. 

From  the  affidavit  of  the  family  solicitor  it  appealed 
that  shortly  after  the  death  of  Lady  M.  Monck,  which 
took  place  27th  of  February,  1861,  he  received  from  Sir 
Charles  Monck  a  packet  which  the  latter  stated  Lady  M. 
Monck  had  given  him  to  deposit  in  his  strong  room.  It 
was  indorsed  in  ink,  "Sir  Charles  Monck,  Bart," and, 
in  pencil,  "  Lady  Mary  Monck's  will,"  and  was  sealed 
with  two  seals  bearing  the  impression  of  the  letter  H. 
The  endorsements  were,  to  the  best  of  the  soHcitoi's 
belief,  in  Lady  M.  Monck's  handwriting.  On  opening 
the  packet,  the  envelope  (marked  A)  was  found  to  eon- 
tain,  on  the  inner  side,  the  writing  previously  referred 
to,  signed  by  Lady  M.  Monck,  and  two  witnesses ;  and, 
in  addition,  beneath  the  witnesses'  names,  the  following : 
"Some  tapestry  work  of  the  Dowager  Countess  of 
Tankerville's,  to  be  disposed  of  as  Sir  Charles  may  think 
fit,  or  kept  by  the  family  at  Belsay. "  Within  this  enTel- 
ope  were  foimd  two  documents  (marked  B  and  C),  stated 
also  to  be  in  tlie  handwriting  of  Lady  M.  Monck,  and  in 
which  (inter  alia)  she  exercised  her  power  of  appointment 
over  1000{.  in  favour  of  the  female  plaintiff.  At  the 
head  of  one  of  these  documents  was  the  date  "  Bekayt 
May  11th,  1851,"  and  near  the  foot  was  the  following; 
"  P.S.  The  water-coloured  paintings  in  Duke  Street,  and 
whatever  else  of  mine  of  work  and  ornament,  to  my  dear 
husband-  My  will  revised.  AprU  19th,  1853."  Neither 
of  the  enclosed  doctmients  were  signed  by  Lady  H. 
Monck.  Sir  C.  Monck  stated  on  affidavit,  that,  to  his 
knowledge,  no  other  papers  purporting  to  be  the  will  of 
Lady  M.  Monck  were  in  existence. 

Tristram,  for  the  plaintiffs,  submitted  that  the  enclo- 
sures, together  with  the  envelope,  must  be  taken  to 
constitute  the  will  of  Lady  Maiy  Monck.  The  direction 
to  "administer  the  moneys"  and  "attend  to  the  be- 
quests," refers  to  papers  of  a  testamentary  nature,  and  as 
such  the  enclosures  should  be  considered.  There  were 
no  other  testamentary  papers  to  which  her  writing  in  the 
envelope  could  possibly  refer.  All^n  v.  Maddockj  H 
Moore,  P.  C.  427,  was  an  authority  to  show  that  evidewe 
of  surrounding  circumstances  is  admissible  to  incorporate, 
in  an  attested  will,  papers  which  are  unattested,  aiid 
where  reference  is  made  in  the  former  to  the  latter. 

Spinks  for  defendant  There  is  no  evidence  that  the 
papers  found  in  the  envelope  were  those  placed  there  on 
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Kay  16th,  1851,  by  Lady  M.  Monck.  It  is  clear  from 
subsequent  alterations,  that  the  envelope  must  have  been 
opened  at  a  later  date.  The  paper  signed  by  Lady  M. 
Monck  does  not  specially  refer  to  them* 

Cur,  adv,  vuU, 

Sib  C.  Cbemwell,  after  stating  the  pleadings,  pro- 
nounced (Nov.  11)  the  following  judgment  :-»- 

In]  support  of  the  case  of  the  plaintiff  the  decision  of 
the  Judicial  Committee  of  the  Privy  Council  in  Allen  v. 
Maddoek,  11  Moore,  P.C,  was  relied  on,  and  I  was  anxious 
to  examine  that  case  carefully,  so  as  to  decide  the  present 
in  conformity  with  it,  for  the  whole  law  on  the  subject 
was  there  collected  and  considered  by  Lord  Kingadown 
m  his  very  learned  and  elaborate  judgment.  The  facts 
in  this  case,  in  addition  to  those  admitted  on  the  plead- 
ings, are  very  few.  The  papers  B  and  C  were  found  in 
the  envelope  A,  but  it  was  not  shown  that  they  are  the 
same  that  were  originally  placed  there  by  the  testatrix. 
The  paper  B  had  a  date  at  the  commencement,  but  no 
other  evidence  was  given  of  the  time  when  it  was  written, 
and  I  cannot,  for  the  purpose  of  this  cause,  assume  that 
any  part,  still  less  that  the  whole,  was  then  written. 
Kg  other  evidence  was  given  of  the  existence  of  the 
papers  at  any  {Murticular  time,  than  the  fact  of  the 
enrelope  containing  them  having  been  delivered  to  Sir 
C.  Monck  by  the  deceased  some  time  before  her  death, 
and  long  after  paper  A  was  signed.  Such  being  the  facts 
of  the  case,  the  judgment  in  Allen  y.  Maddoek  points 
out  the  conclusion  at  which  1  ought  to  arrive.  It  adopts 
the  opinion  of  Lord  £ldon  in  Smart  v.  Prujean,  6  Vesey, 
that  a  testamentary  paper,  duly  executed,  in  order  to 
incorporate  another,  must  refer  to  it,  as  a  written  docu- 
ment then  existing,  in  such  terms  that  it  may  be  ascer- 
tained. To  that  opinion  it  has  been  added,  by  subsequent 
dedsioDs,  that  the  identity  may  be  ascertained  by  the 
aid  of  evidence  of  the  surrounding  facts  in  conformity 
with  the  5th  proposition  of  Sir  James  Wigram,  referred 
to  by  Lord  Kingsdown  in  11  Moore,  441.  Such  evidence, 
howerer,  can  only  be  used  to  aid  in  the  construction  of 
what  &e  testator  has  written. 

Id  the  present  case  I  think  the  plaintiffs  have  failed 
to  establish  that  the  papers  A,  B,  and  C  constituted  the 
will  of  deceased,  on  two  grounds.  The  reference  in  A  is 
not  distinctly  to  any  written  paper  then  existing.  One 
may  conjecture  that  the  deceased  was  referring  to  something 
written,  or  to  be  written,  but  it  is  mere  conjecture,  and 
certainly  there  is  no  such  reference  to  any  instrument  as 
will  enable  the  Court  to  ascertain  it  The  fact  of  the 
papers  B  and  C  being  found  enclosed  in  the  envelope  can 
have  no  effect,  according  to  Lord  Eldon's  opinion  in 
Smart  v.  Pn^fean,  6  Vesey,  especially  as  it  is  not  shown 
when  they  were  placed  there,  nor  is  there  any  direct 
endenee  to  satisfy  the  Court  when  they  were  ^vritten. 
Under  these  circumstances  I  feel  bound  to  pronounce 
■gainst  tliB  pttpers  propounded.  Paper  A  does  not  refer 
to  anywitttea  dociunent  as  then  existing,  and  assuming 
that  it  dBM^  soeh  document  is  not  pointed  out  in  such 
naonflr  «^tMttall»  the  Court  to  ascertain  its  identity, 


and  paper  A,   taken   by    itself,    has    no  testamentary 

character  so  as  to  enable  the  Court  to  grant  probate  of  it. 

Probate  refused. 
Attorney  for  plaintiffs,  Crotcdy, 

Attorney  for  defendant,  Bowlby, 

Probate.     )   ^^  v        . 

18  Nov.  1862.  i  ^*«=  "•  ^*"*'-^- 
Undue  Influence — Verdict — CosU, 
In  this  suit  the  plaintiff,  as  executor,  propounded  a 
testamentary  paper  as  the  last  will  of  Robert  Yeloly, 
which  the  defendant,  as  son  of  the  testator,  opposed  on 
the  ground,  inter  aliaf  that  it  had  been  obtained  through 
the  undue  influence  of  the  plaintiff  and  the  daughter  of 
the  .testator.  This  daughter,  under  an  antecedent  will, 
took  an  annuity  of  60?.  The  cause  was  tried  at  Kew- 
castle  Summer  Assizes,  1862,  when  the  jury  found  that 
the  will  had  been  obtained  by  imdue  influence. 

Tristramf  for  the  defendant,  now  moved  the  Court  to 
pronounce  against  the  will,  to  condemn  the  plaintiff  in 
costs,  and  (in  the  event  of  the  plaintiff's  inability  to  pay 
the  costs)  to  decree  that  they  should  be  paid  out  of  the 
estate.  The  daughter  had  been  proved  to  have  exercised 
imdue  influence  over  the  testator,  and  as  she  took  an 
annuity  imder  a  will  which  would  now  be  established,  it 
was  just  that  she  should  contribute  to  the  costs  incurred 
in  the  suit  instituted  to  set  aside  the  will  propounded. 

Temple f  Q.C.,  for  plaintiff,  submitted  that  the  plaintiff 
had  acted  with  good  faith,  and  should  not  be  condemned 
in  costs. 

Sir  C.  Cress  well  pronounced  against  the  will,  and 
condemned  the  plaintiff  in  costs,  the  Jury  having  by 
their  verdict  affirmed  the  allegation  of  the  defendant  that 
tho  plaintiff  had  exercised  undue  influence  over  the  tes- 
tator. In  the  absence  of  any  precedent,  however,  he 
could  not,  in  the  event  of  the  plaintiff's  inability  to  pay 
the  costs,  decree  that  they  should  be  paid  out  of  the 
estate. 

Attorney  for  plaintiff,  White, 

Attorney  for  defendant,  Knox. 

Probate.     )  In  re  Goods  of  His  late  Majestt 
18  Nov.  1862.    }      Gborqe  III. 

Probate  of  Royal  Will — Jurisdiction. 

This  was  an  application  on  the  part  of  Mrs.  Lavioia 

Jannetta  Horton  Ryves,  the  daughter  and  executrix  of 

Mrs.  Olive  Serres,  to  obtain  probate  of  the  following 

docimient : — 

"  St.  James',  June  S,  1774. 
'*  Oeobos  B. 

'*  In  case  of  our  Royal  demise,  we  give  and  bequeath  to 

Olive,  our  brother  of  Ctimberland's  daughter,  the  sum  of  fifteen 

thousand  pounds,  commanding  our  heir  and  suocesaor  to  pay  the 

same  privately  to  our  said  nieoe  for  hor  use,  as  a  recompense  for 

the  misfortunes  she  may  have  Icnown  through  her  father. 

"Witness*         J.  DuKinHO.    Ckatbav.    Wabwxcx." 

Mrs.  Byres,  as  sole  child  of  the  person  named  ''Olive" 
in  the  preceding  document,  claimed  to  be  gnmd-nieoe 
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of  His  late  Majesty  Geoige  III.,  and  granddaughter  of 
Us  brother,  the  Duke  of  Cumberland,  and,  as  such,  to 
be  in  her  own  right  Princess  of  Cumberland  and  Duchess 
of  Lancaster. 

Shortly  after  the  accession  of  His  late  Majesty 
Geoi-ge  I  v.,  an  application  was  made  in  the  Prerogative 
Court  of  Canterbury  by  Mrs.  Olive  Serres,  the  reputed 
daughter  of  the  Duke  of  Cumberland,  to  obtain  probate 
of  the  document  above  mentioned  ;  but  the  application 
was  refused  on  the  ground  of  want  of  jurisdiction. 

Oibhona  now  moved  for  leave  to  cite  the  Duke  of 
"Wellington,  as  representative  of  His  lato  Miyesty 
Geoige  lY.,  the  heir  and  successor  of  His  Mf^esty 
Gcox^  III.  ;  and  also  the  Attorney-General  as  repre- 
sentative of  Her  present  M^esty,  the  heir-general  of  both 
Kings,  to  see  pi-oceedings. 

Sib  C.  Cresswell. — ^The  present  Duke  of  Wellington 
is  not  the  representative  of  George  lY.  He  is  the 
administrator  of  the  late  Duke,  who  was  executor  of 
Geoige  lY.  The  administrator  of  an  executor  does  not 
represent  the  testator.  The  only  person  against  whom 
a  citation  could  be  asked  would  be  Her  Majesty  through 
her  representative,  the  Attorney-General.  This  ques- 
tion was,  however,  disposed  of  in  1822,  by  Sir  John 
KichoU,  1  Adams,  255.      I  possess  no  jurisdiction  to 

grant  the  motion. 

Motion  refvMd, 

Attorney  for  applicant^  Mark  ShepJuird, 


Divorce. 


Beayan  V,   Beayan. 


15  Nov.  1862. 

Before  the  Jxn>OE  Obdinart. 

Minor  Ward  of  Chancery — Separation  hy  order 
of  Matter  of  the  Rolh — Adultery  —  Alleged 
neglect. 

This  was  a  suit  promoted  by  a  husband  for  a  decree 
of  dissolution  of  marriage,  on  the  ground  of  his  wife's 
adultery.  The  petitioner  had  been  married  clandestinely 
when  a  minor  of  17  years  of  age  and  a  ward  in  Chancery, 
to  the  respondent,  whose  age  was  iibout  35,  and  who,  at 
the  time,  was  leading  an  immoral  life.  The  facts  having 
been  brought  to  the  knowledge  of  the  Master  of  the 
Bolls,  his  Honour  empowered  the  guardians  of  the  minor 
to  send  him  abroad,  and  forbade  all  intercourse  between 
him  and  his  wife.  The  minor  having,  in  compliance 
with  this  authority,  been  taken  into  the  custody  of  his 
guardians,  and  no  provision  having  been  made  for  the 
maintenance  of  the  respondent,  she  shortly  afterwards 
relapsed  into  her  former  mode  of  life. 

The  respondent  in  her  answer  had  denied  the  adultery, 
and  chaiged  the  petitioner  with  having  deserted  her  with- 
out Teasonable  cause,  and  having  been  guilty  of  wilful 
neglect 

Under  sect  SI  of  the  Divorce  Act  of  1857,  the  Court 
a  diacietionazy  power  of  witiiholding  a  decree  of 
of  maxriageon  tlxegroimd  of  a  wife's  ftduHeiyi 
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if  it  is  proved  to  its  satisfaction  that  the  husband  hss 
deserted  his  wife  without  reasonable  cause,  or  been  guilty 
of  such  wilful  neglect  or  misconduct  as  conduced  to  the 
adultery. 

At  the  trial  of  the  cause,  the  facts,  as  above  stated, 
having  been  proved  in  evidence, 

Francis,  for  respondent,  submitted  that  as  the  peti* 
tioner  had  left  his  wife  without  making  any  provision  for 
her  support,  he  had  been  guilty  of  wilful  n^ect,  which 
conduced  to  the  commission  of  the  adultery  complained 
of,  and  was  thereby  disentitled  from  claiming  a  dissolu* 
tion  of  his  marriage  on  that  ground.  He  referred  to— 
CouHhart  v.  CouUhart  and  OmUhtoaiU^  28  L.  J.  21. 

Shee,  Scrjt,,  for  petitioner,  contended  that  he  TPas 
obliged  to  comply  with  the  order  of  the  Master  of  the 
Rolls,  and  being  under  age,  was  unable  to  provide  for  the 
maintenance  of  the  respondent.  Morgan^ s  Divorce  BUI,  76 
H.  L.  J.  400,  and  Cripps*  Divorce  Bill,  81  H.  L.  J.  244, 
were  authorities  to  show  tiiat  the  forcible  separation  of  & 
minor  from  his  wife  did  not  disqualify  him  from  obtain- 
ing a  divorce  d  vinculo^  on  the  ground  of  the  wife's  sub- 
sequent adultery. 

The  Judge  Obdikaby  was  of  opinion  that  the  peti- 
tioner had  done  nothing  to  disentitle  him  to  the  relief 
prayed.  He  had  not  left  his  wife  Yoluntarily,  having 
been  separated  from  her  by  order  of  the  Master  of  the 
Bolls,  and,  being  a  minor,  had  no  money  to  give  her  for 
her  support  The  respondent  must  have  known  that  she 
was  marrying  a  person  who  was  not  of  full  age. 

Decree  nisi  pronounctd. 

Attorneys  for  petitioner,  Aiideraon  d'  Co, 

Attorney  for  respondent,  CJapham, 


Divorce.     )  Dickenson  r.  Dicrekson  and 
18  NoY.  1862.  \  Clement. 

Amendment  of  Petition — Practice, 

This  was  a  suit  instituted  for  a  decree  of  dissolution  of 
marriage,  on  the  ground  of  the  adultery  of  the  respon- 
dent and  co-respondent.  The  petition  was  filed  29tb 
May,  1862.  In  the  following  month  the  respondent  snd 
co-respondent  appeared,  and  answered.  In  July,  the 
cause  was  set  down  for  trial. 

The  Q^emCa  AdvoeaUy  for  the  petitioner,  now  moved  that 
the  petition  might  be  amended  and  aUegations  introduced 
to  the  effect  that  the  respondent  and  co-respondent  had 
committed  adultery  at  times  and  places  other  than,  and 
in  addition  to,  those  stated  in  the  original  petition.  Tho 
motion  was  based  on  affidavits  that  the  acts  of  adnlterv 
now  alleged  had  come  to  the  knowledge  of  the  petitioner 
after  the  cause  had  been  set  down  for  triaL 

The  JxTDOE  Obdinaby  allowed  the  petition  to  be 

amended,  with  leaYetotbe  respondent  and  co-respondent 

to  plead  de  novo. 

Motion  grainUd, 

Attorney  for  petitioner,  Rowland  Miller, 

Attorney  for  respondent,  Oardwell. 

AttoneyB  for  oo-reepondenti  Lepard  attd  Qanmoi^ 
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EQUITY. 


iJEc  parte  CuBRiB  ;  in  re  the 
Great  Korthern  and 
Midland  Coal  Company 
(Limited). 

Winding  Up^-^Directori  Fees— Paid-up  Shares. 

I/direetors  qf  a  €ompan%  by  a  resolution  duly  entered 
in  ihe  minute-book,  agree  to  pay  themselves  certain  fees  for 
attendance,  and  to  accept  shares  of  the  company  as  paid-up 
tknrcs  in  lieu  o/qosJi,  no  call  can  be  mforced  in  respect  of 
tuck  shares  in  the  event  qf  the  company  being  wound  up; 
notieithsiavding  that  the  articles  of  association  are  silent  on 
Udh  poinds,  and  no  general  meeting  of  the  company  lias 
absented  thereto. 

Purchase  by  oompany  of  a  goodwill  and  lease,  part  of 
th  consideration  consisting  of  shares  styled  paid-up  shares 
}A  the  purchase  deed — 

Held,  that  if  the  deed  teas  valid  the  shares  must  be 
treated  as  paid  up. 

If  a  company  purchase  vnth  shares  represented  in 
purchase-deed  to  be  paid-up  shares,  vendor  and  his 
tmnsftrces  exempt  from  calls  in  respect  of  such  shares  wi 
ike  unnding  up  of  the  company. 

This  was  tin  appeal  against  a  decision  of  his  Honour 
Kr.  Commisaioner  Goulbnrn,  in  virtne  of  which  the  five 
ftppellants,  formerly  directors  of  the  Great  Northern  and 
Midland  Goal  Company  (Limited),  had  been  placed  on 
the  liat  of  eontribntories  in  respect  to  three  distinct  classes 
uf  sharee,  and  calls  had  been  made  thereon. 

In  August,  1860,  the  Great  Northern  and  Midland 
Cod  Company  (Limited)  was  incorporated  under  the 
Joint-Stock  Companies'  Acts. 

Captain  Currie  was  appointed  chairman,  and  one 
George  Butcher,  manager  of  the  company. 

3fr.  Batcher,  under  the  style  of  Messrs.  Butcher  and 
^m,  was,  at  the  time  of  the  formation  of  the  company, 
^ugagod  in  busineas  as  a  coal  merchant ;  and  the  trans- 
ference of  the  goodwill  of  this  business  to  the  com- 
\my  formed  an  essential  part  of  the  undertaking. 
It  was  agreed  accordingly  between  the  directors  and 
Mr.  Butcher,  that  the  latter  should  transfer  to  the 
•oTupany  the  goodwill  of  his  connection  in  the  coal 
tra'ie,  and  also  assign  to  them  the  lease  of  his  business 
i'ltrmiaes,  the  consideration  being  8,500/.  3000/.  thereof 
u  be  paid  in  cash  by  instalments,  and  the  balance, 
^.^00/,,  in  paid-up  shares  of  the  company;  each  paid-up 
i>^  repreMttting  ^L 

At  a  Bwetiiig  of  the  projectors,  held  on  the  10th  of 
August  laOO^  thia  following  resolution,  signed  by  the 
<  hainna%  (^tna  Came,  was  entered  in  the  minute- 
^k  3-^*  JWk  ^  de  genilemen  here  present  agreed  to 
f^d  1(K^  ^fliw  ^  dn^  company,  and  also  to  execute  the 


TW>1^ 


articles  and  nwiiuyrandum  of  association  when  ready,  and 
act  as  directors  of  ihe  company, "  All  the  appellants  were 
present  at  this  meeting,  and  subsequently  signed  the 
memorandum  and  articles  of  association.  In  the  memo- 
randum they  signed  for  21  shares,  and  by  the  articles 
of  association  the  qualification  of  a  director  was  fixed 
at  100  shares. 

All  the  appellants  accepted  the  office  of,  and  acted  as 
directors  of  tiie  company. 

At  a  meeting  of  directors,  held  on  the  15th  of  January, 
1861,  the  following  resolution  was  entered  in  the  minute- 
book,  "That  the  remuneration  of  each  director  shall  be 
one  guinea  for  every  attendance  from  the  date  of  the 
registration  of  the  company  up  to  the  first  general  meet- 
ing, but  in  order  not  to  decrease  the  funds  applicable 
for  the  company's  business,  each  director  agrees  to  take 
up  shares  equal  in  amount  to  the  remuneration  to  be 
received  by  him." 

This  latter  resolution  was  approved  and  acted  on  at 
several  subsequent  meetings  of  the  directors,  and,  as  occa- 
sion required,  cheques  were  drawn  equal  to  the  amount 
of  fees  due  for  attendance,  and  shares  were  allotted  of 
proportionate  value.  Neither  the  payment  of  directors* 
fees,  nor  allotment  of  paid-up  shares  in  lieu  thereof,  was 
contemplated  by  the  articles  of  association,  or  at  any 
time  authorised  by  a  general  meeting. 

At  some  time  subsequent  to  the  execution  of  the 
articles  of  association  and  of  the  agreement  between 
the  company  and  Mr.  Butcher,  Mr.  Butcher  transferred 
to  each  of  the  five  appeUants  100  of  the  paid-up  shares 
allotted  to  him  as  part  of  the  consideration  given  for  his 
goodwill  and  lease.  The  consideration  for  such  transfer 
was  stated  to  be  the  expense,  trouble,  and  loss  of  time 
the  appellants  had  incurred  in  attending  meetings  and 
otherwise  assisting  in  the  formation  of  the  company. 

For  the  purposes  of  this  case  it  may  be  assumed  that 
the  appellants  had  taken  only  the  shares  allotted  to  them 
in  lieu  of  directors'  fees,  and  the  100  shares  transferred 
to  each  of  them  by  Mr.  Butcher. 

In  December,  1861,  a  petition  for  winding  up  the 
company  was  presented,  and  order  made  thereon. 

In  Jime,  1862,  the  five  appellants  were  retained  and 
settled  on  the  list  of  eontribntories;  the  list  was  in 
three  columns,  which  were  respectively  headed  thus— 

1st.  "Shares  agreed  to  be  taken  by  memorandiun  of 
agreement." 

2nd.  "  Shares  taken  for  directors'  attendance  fees. " 

8rd.  "Shares  transferred  by  Geoige  Butcher." 

In  July  following,  a  call  in  respect  of  all  three  classes 
of  shares  was  made  on  the  appellants. 

Daniel,  Q,C.,  and  Hardy,  now  contended  on  behalf 
of  the  appellants, 
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Ist  That  the  shares  taken  for  directors*  attendance 
fees  and  the  shares  transferred  by  George  Butcher  were 
paid-np  shares,  on  which  the  appellants  might  be  entitled 
to  share  in  any  residue  of  the  assets  freed  from  the 
liabilities ;  but  that,  in  any  event,  no  call  could  be  en- 
forced on  such  paid-up  shares. 

2nd.  That  the  agreement  to  take  21  shares  each,  con- 
tained in  the  memorandum  of  association,  had  been 
satisfied  by  the  allotment  of  the  shares  in  lieu  of 
directors*  fees,  and  the  transfer  of  the  500  shares  firom 
George  Butcher. 

[Upon  this  point  coxmsel  for  the  respondent  were  stopped 
by  the  Court,  who  were  of  opinion  that  it  was  too  late  to 
raise  this  question.  The  appellants  were  on  the  list  of 
contributorics  for  the  21  shares  in  addition  to  the  100 
shares  and  the  shares  allotted  for  fees.  If,  therefore, 
they  had  wished  to  contend  that  tho  21  were  part  of  the 
100,  they  should  have  appealed  from  the  settlement  of 
the  list  of  contributories.] 

3rd.  That  there  was  no  question  of  the  directors'  quali- 
fication, as  provided  for  by  the  articles  of  association 
before  the  Court ;  and,  even  if  there  were,  the  present 
case,  in  that  particular,  was  governed  by 

Lord  AhercortCs  Case,  10  W.  R.  451 ;  on  appeal,  548. 

Bacon,  Q.C.  and  Jtooiburgh,  for  the  official  manager, 
argued, 

That  one  part  of  the  appellants*  case  was  inconsistent 
with  another ;  for  they  expected  to  share  in  the  residue 
in  respect  of  all  three  classes  of  shares,  and  yet  to  be 
exempt  from  calls  on  any  ;  that  there  was  no  power  in 
the  articles  of  association  enabling  them  to  allot  them- 
selves paid-up  shares  in  lieu  of  directors'  fees  ;  and  that 
the  transfer  of  the  so-called  paid-up  shares  from  George 
Butcher  was  a  mere  pretence. 

Daniel,  Q.C.  in  reply. 

TuiiNER,  L.J.,  gave  jud^ent  and  said  that— 

1st.  On  the  100  shares  transferred  respectively  to  the 
appellants  from  Butcher,  the  appellants  wore  not  liable 
to  any  calls.  They  were  shares  allotted  to  Butcher,  and, 
under  tho  articles  of  association,  were  declared  to  be 
paid-up  shares.  The  purchase  was  either  valid  or  in- 
valid.* If  valid,  neither  Butcher  nor  his  alienees  could 
be  called  on  to  contribute.  If  invalid,  no  Court  could 
substitute  other  terms  for  those  contained  in  the  deed. 

2nd.  The  same  reasoning  was  applicable  to  the  question 
of  the  directors*  fees.  If  there  was  a  valid  allotment,  it 
must  be  taken  to  have  been  an  allotment  of  paid-up 
shares. 

Srd.  In  respect  to  tho  21  shares  subscribed  for  under 
the  memorandum  of  association,  the  appellants  were 
liable  to  the  caUs  thereon.  They  were  bound  to  take  the 
shares,  and  nothing  had  been  paid  on  them. 

His  Lordship  then  proceeded  to  say,  that  in  looking 
through  the  papers  he  had  discovered  the  resolution 
(which  is  given  above  in  italics)  of  the  10th  August, 
1860,  and,  as  he  considered  this  might  have  an  im- 
portant bearing  on  the  question  relating  to  the  directors' 


qualification  shares,  he  requested  that  point  might  be 
argued  by  counsel  on  a  future  day.  It  might  then  be 
possible  to  distinguish  this  case  from  Lord  AberoonCs 
Case. 

22  Nov. 

Accordingly  on  this  day  Roasburgk,  for  the  official 
manager,  commenced  his  argument  on  the  question  of 
tho  100  shares  and  the  resolution  of  the  10th  Aug. 
1860,  when— 

The  Court  proposed  to  retain  the  Commissioner's  order 
as  to  the  21  shares ;  to  dischaige  it  as  to  the  shares  in 
lieu  of  directors'  fees ;  and  to  refer  back  to  the  Commis- 
sioner for  his  consideration  all  questions  touching  the 
100  shares. 

To  this  course  counsel  assented. 

Note,* — ^As  to  the  validity  of  this  purchase  see 
Maxwell  v.  The  Port  Tennant  Patent  Steam  Fuel  and 
Coal  Company,  24  Beav.  495, 


Lords  Jnstioes.   )  North-Easter)^  Railway 


20  Nov.  1862. 


COMPAKTV.  CbOSLAND. 


A  vendor  selling  lands  or  rights  of  easement  to  a  rail- 
%oay  company  for  the  purposes  of  a  railioay,  is  bound  to 
leave  sufficient  support  for  the  railtcay  and  worksj  both 
vertical  and  lateral,  under  and  adjoining  the  land  M 
or  charged  with  the  easem>ent,  even  without  ea^^ress  stipu- 
latioTis  for  the  purpose,  and  though  the  purchase  vxa 
compulsory. 

The  Act  of  a  railway  company  reserved  to  the  vendors  of 
lands  property  in  mines,  and  allowed  them  to  work,  doing 
no  damage  or  obstruction  to  the  railway  and  works.  A 
suJbsequent  Act  consolidating  the  railioay  with  another, 
provided  for  the  repeal  of  the  first  mentioned  Act,  but 
enacted  that  such  repeal  should  not  affect  any  conveyance 
under  the  repealed  AcL  In  a  suhsequont  section  it  pro- 
vided that  the  provisions  of  another  Act  should  apply  to 
all  the  lands  of  the  consolidated  companies. 

The  provisions  of  the  Act  hut  referred  to  allowed  ih 
proprietors  of  minerals,  under  tJia  railioay  or  adjacent 
thereto,  to  work  on  giving  the  company  the  option  of 
purchasing  the  minerals,  and  if  the  company  should  not 
purchase,  left  it  responsible  for  any  damage  other  than 
wilful  damage  caused  by  improper  working. 

Held,  that  lands  sold  under  the  provisions  of  the  first 
mentioned  Act  were  liable  to  the  conditions  in  that  Act  as 
to  minerals:  and  that  the  later  Acts  did  not  apply  in  such 
a  case. 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor 
Wootl,  granting  a  perpetual  injunction  to  restrain  tho 
defendant  from  working  certain  minerals,  and  giving 
costs  against  the  defendant.  By  an  Act  of  Parliament 
of  1830,  11  Geo.  IV.  c.  lix.,  local  and  personal,  tbeLeinls 
and  Selby  Railway  Company  was  incorporated,  and  the 
30th  sect  of  that  Act  provided  that  nothing  in  the  Art 
should  extend  to  give  the  company  any  mines,  stone, 
slate,  or  other  minerals,  under  any  land  purchased  by 
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the  company  under  the  provisions  of  the  Act,  except  bo 
much  as  might  be  necessary  to  be  dug,  or  carried  away, 
or  used  for  the  purposes  of  the  Act ;  but  all  such  mines, 
coalS)  stone,  slate,  or  minerals,  should  be  deemed  to  be 
excepted  out  of  the  purchase  of  such  land,  and  might  be 
worked  by  the  respective  owners  or  lessees  thereof,  under 
the  said  lands,  or  the  railway  or  other  works  of  the  said 
company,  as  if  the  Act  had  not  passed,  so  that  no  damage 
or  obstruction  should  be  thereby  done,  or  occur  to  or 
in  such  railway  or  works ;  and  the  section  contained  also 
a  provision  that  any  damage  or  obstruction  so  occasioned 
shoald  be  repaired  or  removed  at  the  expense  of  the 
owners  of  the  mines,  &c.,  and  for  the  company  recovering 
the  expenses  of  such  repair  or  removal. 

The  company  shortly  afterwards  contracted  with  a  Mr. 
Hall  for  the  purchase  of  a  portion  of  land,  and  for  a 
right  to  make  a  tunnel  through  anoth^  portion,  and 
they  also  contracted  with  the  committee  for  the  execution 
of  charitable  uses  in  the  borough  of  Leeds  for  right  to 
make  a  tunnel  through  lands  of  which  such  committee 
were  owners  in  fee.  There  were  sinular  contracts  between 
the  company  and  the  trustees  of  a  charity  school,  and 
between  the  company  and  one  John  Danby. 

By  an  Act  of  Parliament  of  1844,  7  Vict  c.  xxi,  local 
and  persona],  the  Leeds  and  Selby  Railway  was  transferred 
to  the  York  and  North-Midland  Bailway  Company,  and 
the  Act  contained  several  sections  material  to  the  present 
case.  The  4th  sect,  repealed  the  Act  before-mentioned 
of  1830,  and  another  Act,  but  went  on  to  provide  that 
sQch  repeal  should  not  annul,  or  in  anywise  prejudice  or 
aSect  any  purchase,  sale,  conveyance,  grant,  security, 
act,  matter,  or  thing  whatsoever  theretofore  made,  done, 
executed,  commenced  or  instituted,  under  or  by  virtue, 
or  in  pursuance  of  the  said  repealed  Acts,  or  either  of 
them ;  but  that  all  such  purchases,  sales,  conveyances, 
&c,  should  be,  and  remain  as  good,  valid,  and  effectual, 
to  all  intents  and  purposes  whatsoever,  as  if  the  same 
Acta  had  not  been  repealed. 

The  6th  sect,  of  the  same  Act  enacted,  that  on  the 
payment  of  the  purchase-money  for  the  Leeds  and  Selby 
Railway,  the  same  railway  should  become  vested  in  the 
Tork  and  North-Midland  Bailway  Ck)mpany,  and  that 
the  Leeds  and  Selby  Bailway  and  works,  and  "  all  and 
every  other  the  lands,  tenements  and  hereditaments, 
rights,  easements,  and  appurtenances  whatsoever,  of  or 
to  which  the  said  Leeds  and  Selby  Railway  Company 
Were  by  virtue  of  the  said  recited  Acts,"  &c  (mentioning 
the  Act  of  1830  among  others),  "or  by  any  other  means 
whatsoever,  seised,  possessed,  or  entitled  at  law  or  in 
equity,  immediately  before  the  payment  of  the  said 
purchase-money,  shall  belong  to,  and  shall,  by  virtue  of 
this  Act,  be  absolutely  vested  in  the  said  York  and 
Korth-Midland  Bailway  Company, "  subject  to  the  charges 
existmg  on  the  property  of  the  Leeds  and  Selby  Bail- 
way  Company. 

The  7th  seet.  enacted,  that  all  contracts,  agreements, 
conveyanoaiy  mortgages,  bonds,  covenants,  and  secu- 
ritie%  nuide  or  entered  into  with,  to,  or  in  favour  of,  or 
by  or  to  Hw  aaid  Leeds  and  Selby  Bailway  Company, 


before  such  payment  of  the  said  purchase-money,  and 
the  publication  of  such  notice  thereof  as  aforesaid,  should, 
from  and  after  such  payment  and  such  publication  of 
notice  thereof,  be  and  remain  as  good,  valid,  and  effectual, 
in  favour  of,  against,  and  in  reference  to  the  York  and 
Korth-Midland  Railway  Company  to  all  intents  and  pur- 
poses, as  if  the  York  and  North-Midland  Railway  Com- 
pany had  been  a  party  to  and  executed  the  same,  or  had 
been  named  or  referred  to  therein,  instead  of  the  Leeds 
and  Selby  Railway  Company. 

By  the  9th  section  of  the  same  Act  it  was  provided, 
"  that  from  and  after  the  payment  of  the  purchase-money, 
and  such  notice  thereof  as  aforesaid,  all  and  singular 
the  powers  and  provisions,  clauses,  matters  and  things  in  " 
(certain  Acts  therein  mentioned  relating  to  the  York  and 
North-Midland  Railway  Company,  and  among  them  an 
Act  of  1836,  6  &  7  Will.  4,  c.  Ixxxi.  local  and  personal), 
"or  in  any  of  them  contained,  shall,  so  far  as  they  are  not 
repealed,  altered,  varied,  or  otherwise  provided  for  by 
this  Act,  or  by  any  statute,  extend  to  this  Act,  and  to 
tho  objects  and  purposes  thereof,  and  to  the  said  Leeds 
and  Selby  Railway,  and  the  works,  conveniences,  lands, 
tenements,  and  hereditaments  so  agreed  to  be  purchased 
by  the  said  York  and  North-Midland  Railway  Company, 
when  the  same  shall  have  so  as  aforesaid  become  vested 
in  the  said  last-mentioned  company,  to  all  intents  and 
purposes,  as  if  the  same  railway,  and  works,  conveni- 
ences, lands,  tenements,  and  hereditaments  had  in  and 
by  the  said  Acts  "  (6  &  7  Will.  4,  c.  Ixxxi.  among  others) 
"  been  vested  in  and  made  part  of  the  undertaking  of  the 
said  York  and  North-Midland  Railway  Company,  and  as 
if  the  enactments,  powers,  provisions,  clauses,  matters, 
and  things  in  the  same  Acts,  or  any  or  either  of  them 
contained,  had  been  in  and  by  the  said  last-mentioned 
Acts  expressly  enacted  in  reference  to  the  said  Leeds  and 
Selby  Railway,  and  works,  conveniences,  lands,  tene- 
ments, and  hereditaments  of  or  belonging  thereto,  or 
connected  or  used  therewith,  and  so  agreed  to  be  pur. 
chased  as  aforesaid,  as  well  as  to  the  said  York  and  North- 
Midland  Railway,  and  also  as  if  the  same  powers,  pro- 
visions, clauses,  matters  and  things  were  expressly 
TeneaXed  in  the  present  Act  with  reference  to  the  objects 
and  purposes  thereof." 

The  Act  of  1836  (6  &  7  WiU.  4,  c.  Ixxxi  local  and  per- 
sonal), above  referred  to,  was  the  Act  incorporating  the 
York  and  North-Midland  Railway  Company,  and  the 
sections  relating  to  minerals  in  that  Act  contain  provi- 
sions materially  different  from  those  already  mentioned 
contained  in  the  Leeds  and  Selby  Act,  1830. 

The  provisions  relating  to  minerals  in  the  Act  of  1836 
are,  so  far  as  material  to  this  case,  contained  in  the  51st 
and  52nd  sections. 

The  51st  section  enacted,  that  nothing  in  the  Act  con- 
tained should  extend  to  give  to  the  company  any  coal, 
ironstone,  limestone,  &c.,  under  any  land  purchased  by 
the  company  under  the  provisions  of  the  Act,  except 
only  so  much  as  might  be  necessary  to  be  dug,  or  carried 
away,  or  used  for  the  purposes  of  the  Act,  or  as  might 
not  be  found  deeper  than  the  line  of  the  section  therein 
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referred  to,  unless  the  said  mines  should  Imve  been 
expressly  purchased  and  conveyed  by  the  owner  thereof 
to  the  company,  but  all  such  coal,  ironstone,  &o.,  should, 
imless  the  contrary  should  be  expressed,  be  deemed  to  be 
excepted  out  of  tlie  purchase  and  conveyance  of  such 
lands,  and  might,  subject  to  the  restrictions  therein- 
after contained  for  the  purchase  thereof  by  the  company, 
be  worked  by  the  respective  owners  or  lessees  thereof 
under  the  said  lands,  or  the  railway  or  other  works  of  tlie 
company,  as  if  the  Act  had  not  been  passed,  provided 
that  in  the  working  of  such  mines  no  damage  should  be 
wilfully  done  to  the  railway  and  works,  and  that  the 
mines  should  not  be  worked  in  an  improper  manner. 

The  52nd  section  provided,  *^  That  when  and  so  often 
as  the  proprietor,  or  lessee,  or  tenant,  of  any  mines  of 
coal,  ironstone,  &c.,  lying  under  the  railway  and  works, 
or  any  of  them,  or  within  the  distance  of  40  yards  from 
such  railway  or  works  respectively  should  be  desirous  of 
working  them,  then  such  proprietor,  lessee,  or  tenant, 
should  give  notice  in  writing  to  the  company  under  his 
hand  of  such  intention  at  least  21  days  before  he  should 
begin  to  work  such  mines,  and  upon  the  receipt  of  such 
notice,  it  should  be  lawful  for  the  company  to  inspect 
luch  mines,  or  cause  the  same  to  be  inspected,  and  to 
contract  and  agree  with  any  such  proprietor,  lessee,  or 
tenant,  for  the  purchase  of,  and  to  purchase  any  such 
mines,  or  minerals,  or  any  part  thereof,  the  getting  or 
working  of  which  might  a]^ear  to  the  company  likely  to 
prejudice  or  damage  the  railway  or  other  works."  Then 
follow  provisions  for  assessing  the  purchase-money,  and 
a  proviso  that  if  the  company  should  not  within  the 
21  days  declare  their  desire  to  purchase,  then  it  should 
be  lawful  for  the  proprietor,  lessee,  or  tenant  of  such 
mines,  and  he  was  thereby  authorised  to  work  and 
get  such  part  of  the  said  mines  as  might  lie  under  the 
railway  and  works,  or  within  the  distance  aforesaid, 
without  being  liable  to  the  company  for  any  damage  that 
might  be  done  thereby,  unless  such  damage  should  be 
wilfully  done,  or  should  be  caused  by  working  the  mines 
in  an  improper  manner. 

By  the  North  Eastern  Railway  Company's  Act,  1854, 
the  York  and  North  Midland  Railway  Company  was, 
with  other  companies,  dissolved,  and  the  several  com- 
panies' were  amalgamated  into  the  North  Eastern  Railway 
Company,  which,  it  was  admitted,  inherited  all  the  rights 
and  liabilities  of  the  dissolved  companies,  and  no  question 
arose  between  the  parties  out  of  this  amalgamation. 

The  20th  paragraph  of  the  bill  stated  that  the  defendant 
Crosland  claimed  under  the  several  vendors  before  men- 
tioned, mineral  rights  under  the  lands  in  which  the  rail- 
way Imd  such  easements  and  surface  rights  respectively, 
as  are  before  mentioned ;  and  on  the  21st  of  January, 
1862,  he  sent  to  the  secretary  of  the  North  Eas^sm  Rail- 
way Company  a  notice,  duly  signed  by  him,  claiming  to 
be  proprietor  or  lessee  of  the  beds  or  seams  of  coal,  com- 
monly called  the  Crow  Coal,  and  the  Black  Bed  Coal,  and 
also  of  the  bed  of  Ironstone,  commonly  called  the  Blackbed 
ironstone,  lying  and  being  under  and  extending  forty 
yards  on  each  side  of  the  ndlway,  formerly  called  the 


Leeds  and  Selby  Railway,  and  now  forming  part  of  the 
North  Eastern  Railway  from  a  line  (definiDg  the  boun- 
daries), and  fiuiher  giving  notice  that  he  was  desirous 
of  working  the  same  beds  and  seams  of  coal  and  iron- 
stone, and  that  he  intended  so  to  do.  The  plaiutiflfs' 
solicitors  thereupon  wrote  to  inquire  whether  the  de- 
fendant meant  to  work  out  the  coal  and  ironstone  so  as 
to  iiyuro  the  railway,  for,  if  so,  they  would  not  allow  it ; 
but  if  he  meant  only  to  work,  leaving  full  support  for 
the  railway  and  works,  they  requested  a  plan  of  the  pro- 
posed workings.  To  this  the  defendant's  solicitors  returned 
an  answer  that  the  notice  was  given  under  6  &  7  Will.  4, 
c.  Ixxxi.  with  a  view  of  giving  the  plaintiffs  an  option  to 
purchase  the  minerals,  and  if  they  did  not  avail  them- 
selves of  the  opportunity  Mr.  Crosland  intended  to  pro- 
ceed to  work,  and  the  company  might  take  the  con- 
sequences, and  offered  to  accept  service  for  Mr.  CrosUnd. 
The  company  thereupon  filed  their  bill  for  an  iz^jonc- 
tion  to  restrain  such  working,  and  on  the  motion  for 
decree  Wood,  V.  -C.  made  an  order  dated  July  25th,  1862, 
restraining  the  defendant  from  working  the  miuenla 
referred  to  in  the  notice  of  the  20th  of  Januaiy,  1862,  or 
any  other  minerals,  to  the  support  of  which  the  pUintifiis 
are  entitled  under  their  contracts  in  the  bUl  mentioned  in 
such  manner  as  to  occasion  any  damage  or  obstruction  to 
the  railway  or  works  of  the  plaintiffs,  and  ordering  the 
defendant  to  pay  the  costs.  From  this  decretal  order  the 
defendant  appealed. 

Sir  II.  Cairns,  Q.O.,  Ilobhouse,  Q.a,and  Willianmi, 
for  the  plaintiffs,  contended, 

That  the  right  of  the  defendant  to  give  his  notice  to 
purchase  was  claimed  under  the  Act  of  1836,  but  the 
contracts  which  bound  tlie  land  and  the  minerals  were 
all  made  long  before  1836,  the  conveyances  of  the  land.s 
and  easements  to  the  Leeds  and  Selby  Railway  were  all 
made  under  the  Act  of  1830,  and  that  Act  provided  that 
mines  should  only  be  worked  so  as  not  to  cause  damage 
or  obstruction  to  the  railway.  The  Act  of  1844  expressly 
kept  alive  all  the  conditions  of  the  conveyances  made 
under  the  Act  of  1830.  Even  independently  of  any  Act 
of  Parliament,  as  the  vendors  sold  the  land,  or  the  right 
of  easement  for  the  purposes  of  a  railway,  with  lull 
knowledge  of  the  purpose  of  the  sale,  they  could  not 
derogate  from  their  own  grant,  and  render  the  land  use- 
less for  the  purpose  for  which  it  w^as  conveyed,  but  wf n* 
bound  to  leave  such  support,  both  vertical  and  lateral,  as 
would  render  the  grant  effectual. 

Caledonian  jRailway  Company  v.  SproUf  2  M*Q.  4^^. 
CdUdoniaii  Railway  Company  v.  Lord  Belhatcn,  8 

McQ.  56. 
NoHK  BasUm  Railway  Ootnpa/ny  ▼.  JSlUoij  1  -T.  * 

H.  M5  ;  a  c.  on  appeal,  2  De  G.  F.  &  J.  428. 
R.  V.  Leed»  and  Selby  Railway  Oompamy,  8  Ad.  ft  K 

683. 
Humphriea  v.  Rrogd&n,  12  Q.  B.  789. 

AmpMeU,  Q.C.,  and  Prendergast,  for  the  defendant. 
Premifled  that  aome  of  the  positionB  in  the  case  of  the 
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North  Ecuiem  Railway  Company  v.  Elliot,  were  still  sitb 
jvdieey  for  that  an  appeal  was  pending  in  the  House  of 
Lords  on  that  case,  and  contended — 

That  the  Act  of  1844,  in  its  9th  section,  was  intended 
to  extend  the  provisions  of  the  Act  of  1886,  so  as  to 
import  them  into  all  the  conveyances  of  lands  nndcr  the 
Act  of  1830,  where  the  minerals  had  not  been  expressly 
purchased  by  the  company.  The  rule  introduced  as  to 
minerals  in  the  Act  of  1836,  was  much  more  convenient 
for  botli  the  company  and  the  landowner  than  the  rule 
which  prevailed  under  the  earlier  Acts,  for,  by  the  later 
role,  the  company  was  entitled  to  notice  that  the  owner 
intended  to  work,  and  could  see  whether  such  working 
was  likely  to  be  injurious  to  them,  and  had  then  an 
opportunity  of  purchasing;  under  the  earlier  rule  the 
company  was  obliged  to  wait  till  mischief,  which  might 
be  irreparable,  was  actually  done,  for  they  had  no  power 
of  inspection.  On  the  other  hand,  by  the  later  rule,  the 
owner  was  not  deprived  of  his  right  to  his  minerals  with- 
out compensation,  which  would  be  the  case  if  the  earlier 
role  were  to  prevail,  for  it  is  not  seriously  contended 
that  any  compensation  was  ever  given  for  the  loss  of 
tlie  ])ower  of  working  these  minerals,  if  it  be  lost  The 
Earing  in  the  4th  section  of  the  Act  of  1844  was  only  a 
saving  of  tbe  conveyances,  &c.,  from  the  operation  of 
the  rc'pealing  clause,  not  a  saving  from  the  operation  of 
the  entire  Act  of  1844,  and  the  9th  section  was,  notwith- 
standing that  saving,  intended  to  apply.  Even  if  the 
section  quoted  from  the  Act  of  1830  were  held  to  prevail, 
it  only  provided  for  vertical  support,  and  the  express  pro- 
vision for  vertical  support  negatives  any  implication  of 
light  to  such  support  which  might  be  supposed  to  arise 
out  of  the  bare  grant,  d  fortiori  there  could  be  no  such 
■QpUcation  of  a  right  to  lateral  support.  The  law  at  the 
time  was  in  a  state  of  great  uncertainty  as  to  the  rights 
of  support,  cither  vertical  or  lateral,  and  the  parties 
therefore  made  them  the  subject  of  express  stipulation. 
This  being  the  case,  no  rights  of  this  kind  were  to  be 
implied,  but  those  only  given  which  were  expressly 
stipulated  for. 

To  ahow  the  extreme  uncertainty  of  the  law  at  the 
time,  they  cit^d — 

Harris  v.  Ryding,  5  M.  &  W.  60. 

The  IhidUy  Canal  Company  v.  Orazebrool:,  1  B.  & 
Ad.  59,  68. 

ffobhouse,  Q.C,f  replied. 

KsiGHT  Bruce,  L.J. — On  the  supposition  that  the 
20th  paragraph  of  the  bill  is  correct  in  point  of  fact,  the 
<l^ree  granting  the  injunction  is  substantially  correct. 
On  that  supposition  the  defendant  was  proceeding  to 
violate  a  contract  express  or  implied.  The  land  in 
lUf^ion  was  bought  for  the  piirposes  of  a  railway,  as 
ihc  sellers  well  knew,  nor  could  it  have  been  used  by  the 
J^rcliasers  for  any  other  purpose ;  the  sellers  were  there- 
in; precluded  from  rendering  futile  the  purpose  of  the 
porcliase  by  any  act  of  theirs.  The  compensation  may 
Wvebeen  insiifficient,  if  the  mineral  rights  are  taken 
iAto  acconnty  and  those  rights  may  not  have  been  in  con- 


templation of  either  party  when  the  purchases  wer« 
effected,  but  that  cannot  now  be  mended.  The  deci*ee 
must,  therefore,  be  affiimed. 

Turner,  L.J. — It  has  been  attempted  to  bring  in  the 
9th  section  of  the  Act  of  1844  in  order  to  alter  the  construc- 
tion of  a  contract  made  under  the  Act  of  1830.  To  do  this 
would  be  a  great  strain  of  the  rules  of  construction,  and, 
unless  the  Act  is  very  clear  on  the  matter,  it  cannot  be 
done.  The  4th  section  of  the  same  Act  is  found  pro- 
viding that  the  repeal  of  the  Act  of  1830  shall  not  annul 
or  in  any  wise  prejudice  or  affect  any  purchase,  sale, 
conveyance,  grant,  &c.,  made  under  that  Act,  and  it 
would  be  impossible  to  hold  that  if  the  provisions  referred 
to  in  the  9th  section  of  the  Act  of  1844  were  imported 
into  this  contract,  it  would  not  be  in  anywise  prejudiced 
or  affected.  The  right  to  support  under  the  conveyances 
in  question,  is  a  common  law  right,  independent  of 
statute,  and  it  would  be  very  much  prejudiced  by  im- 
porting into  the  contract  the  provisions  referred  to  in  the 
above-mentioned  9th  section. 

Appeal  dismissed,  deposit  to  be  given  to  respondents 
in  lieu  of  costs. 

Iiords  Justices.   ) 
21,  22  Nov.  1862.     1  ^  Wilson,  JBx  parte  Dobson. 

Bankruptcy — Mudemeanour — LidictmerU — Bank" 
ruptcy  Act  (1861),  8$.  169,  221. 

Whtn  the  haiJcnipt,  on  the  application  for  his  discharge^ 
is  charged  ioith  a  misdemeanour^  the  Court  is  not  bound  to 
ask  his  consent  to  be  tried  before  itself,  but  may  without 
requiring  such  consent  direct  him  to  be  prosecuted. 

It  is  sufficient  ground  for  the  Court  to  order  a  prosecu- 
tion, if  a  charge  of  misdemeanour  against  tlie  bankrupt  be 
supported  by  probable,  t?u)ugh  not  conclusive,  evidence. 

This  was  an  appeal  in  bankruptcy  from  an  order  of 
Mr.  Deputy  Commissioner  Abrahall,  who  had  merely 
suspended  the  bankrupt's  onler  of  discharge.  The 
appellants  were  the  creditors'  assignee,  and  a  creditor  to 
a  large  amount,  and  they  submitted  that  the  Court  should 
have  ordered  the  bankrupt  to  be  indicted  for  a  misde- 
meanour, or  should,  at  least,  have  imprisoned  him  under 
the  159th  sect,  of  the  Bankruptcy  Act,  1861. 

Evidence  had  been  offered  on  the  hearing  for  the  order 
of  discharge  that  the  bankrupt  had  been  guilty  of  the 
several  offences  contained  in  the  5th,  6th,  7th,  and  8th 
clauses  of  the  221  st  sect,  of  the  Act  of  1861,  and  that 
being  a  trader  he  had  omitt«d  to  keep  proper  books  of 
account,  an  offence  provided  against  in  the  Six!  clause  of 
the  159th  sect,  of  the  same  Act. 

A  paper,  containing  the  specific  charges,  signed  by 
Mr.  Scaife,  the  solicitor  to  the  present  appellants,  had 
been  sen'ed  on  the  bankrupt  prior  to  the  hearing  of  the 
application  for  the  order  of  discharge,  and  had  been  read 
to  the  Court  below  on  the  hearing.  y 

Baggallay,  Q.C.,  and  W,  F.  Robinson,  for  the  appel- 
lants, went  into  the  evidence,  and  contended  that  th(» 
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Commissioner  ought  upon  the  eridence  to  have  ordered  a 
prosecution,  or  at  least  to  have  imprisoned  the  bankrupt 
under  the  powers  enabling  him  in  the  lo9th  sect.  In 
respect  of  a  prosecution  it  was  not  necessary  that  the 
evidence  of  guilt  should  be  conclusive  or  uncontested. 
It  was  sufficient  if  a  good  jynmd  facie  case  could  be 
established  so  as  to  induce  the  Court  to  believe  that 
there  were  grounds  for  charging  the  bankrupt  with  the 
acts  amounting  to  a  misdemeanor ;  that  the  Court,  in 
fact,  should  place  itself  in  the  position  of  a  grand  jury, 
and  where  the  grand  jury  would  find  a  true  bill  the 
Court  was  bound  to  order  a  prosecution,  or  to  try  the 
bankrupt  before  itself,  provided  he  assented  to  the  latter 
course.     They  cited  on  the  last  point, 

Re  Modes,  26th  July,  1862,  L.  JJ. 
This  case  is  noticed  in  the  Gazette  of  Bankruptcy  for  the 
30th  of  July,  1862.     But  this  notice  was  not  received 
in  evidence  by  their  Lordships,  who  sent  for  the  Regis- 
trar's book. 

Jloxbv/rghf  for  the  bankrupt,  contended  that  no  suffi- 
cient case  had  been  made. 

Knight  Bruce,  L.J. — It  was  alleged  before  the  Com- 
missioner that  there  were  grounds  for  charging  the  bank- 
rupt with  acts  amounting  to  a  misdemeanor,  and  we  arc 
of  opinion  tbat  there  was  sufficient  to  induce  the  Court 
to  believe  that  there  were  such  grounds.  It  was  argued 
on  the  construction  of  the  159th  section  of  the  Act  of 
1861,  that  it  was  imperative  on  the  Commissioner,  if  the 
bankrupt  had  consented  to  such  course,  to  have  tried  the 
bankrupt  before  himself,  and  that  the  bankrupt  was 
never  asked  to  consent ;  but  when  the  whole  section  is 
read  together,  as  it  must  be,  this  ai*gument  cannot  be 
suf^rted  ;  the  proviso  in  the  latter  part  of  the  clause  is 
express,  that  in  every  case  of  accusation  against  a  bank- 
rupt of  acts  amounting  to  a  misdemeanor,  it  shall  be 
competent  to  the  Court  to  direct  that  the  banknipt  be 
indicted  and  prosecuted  in  one  of  the  ordinary  courts  of 
criminal  justice.  It  was  not  necessary  to  ask  the  con- 
sent of  the  bankrupt  unless  it  was  proposed  to  try  him 
before  the  Commissioner,  and  it  was  not  incumbent  on 
the  Commissioner  to  make  any  such  proposal ;  but  sup- 
posing the  Commissioner  to  have  thought  that  there  was 
a  case  made  against  the  bankrupt  of  acts  amounting  to  a 
misdemeanor,  we  do  not  say  a  proved  case,  but  grounds 
for  charging  the  bankrapt  with  such  acts,  it  was  open  to 
the  Commissioner  to  have  directed  an  indictment  and 
prosecution  against  the  bankrupt  in  some  of  the  ordinary 
criminal  courts  ;  and  this  we  think  was  the  course  which 
the  Commissioner  ought  to  have  taken.  We  are  of  opi- 
nion that  there  is  in  the  paper  signed  by  Mr.  Scaife,  and 
which  was  before  the  Commissioner,  at  least  one,  and 
there  are  probably  more  cases  of  misdemeanor  alleged 
against  the  bankrupt  and  supported  by  probable  evi- 
dence, and  we  therefore  make  order  that  the  bankrupt 
shall  be  indicted  and  prosecuted  before  one  of  the  ordi- 
nary courts  of  criminal  jurisdiction. 

Turner,  L.J. — There  are  only  two  questions  in  this 
case  for  our  decision.     First,  whether  there  are  grounds 


on  the  evidence  for  charging  the  bankrupt  with  acts 
amounting  to  a  misdemeanor ;  and,  secondly,  whetiier 
the  Commissioner  had  jurisdiction  to  order  the  bankrupt 
to  be  prosecuted  ;  and  on  both  questions  I  am  of  opinioa 
that  our  judgment  must  be  in  the  affirmative. 

Discharge  tlie  order  of  the  Commissioner  irithout  pre- 
judice to  any  future  application  for  an  order  of  discharge, 
i  or  to  any  other  question.  Direct  a  prosecution  of  the 
bankrupt  at  the  next  Spring  Aasizes,  the  indictment  not 
to  go  beyond  the  charges  specified  or  referred  to  in  the 
paper  (identifying  it).  The  creditors*  assignee  to  be  the 
prosecutor,  order  certificate  to  be  given  to  the  creditors* 
assignee  pursuant  to  sect  228  of  the  Act  of  186L  Betom 
deposit ;  reserve  costs.     Liberty  to  apply. 

Note. — This  decision,  though  it  shows  that  there  is  one 
course  always  open  to  the  Court  in  the  case  of  a  misde- 
meanor of  a  bankrupt,  leaves  untouched  a  difficultj 
raised  by  an  omission  in  the  Act  of  1861.  The  only 
definite  powers  given  by  that  Act  as  to  summoning  a 
jury,  are  those  given  to  the  Court  of  Appeal  under  the 
59th  section  ;  and  though  by  the  153rd  and  159th  refer- 
ence is  made  to  a  jury  sitting  with  tlie  Commissioner, 
and  in  the  latter  of  these  sections  lie  is  directed  to 
summon  a  jury,  still  no  means  for  so  doing  is  prorided 
by  the  Act.  It  is  probable  that  tliis  omission,  however, 
can  be  supplied  by  a  general  order  under  section  45  of 
the  Act  of  186L 

Lards  JTistices.  )   ^  sheppard's  Trust. 
26  Nov.  1862.        ) 

Trustee  Act,  1850,  sb,  32,  37 — Appointment  ofna^ 

« 

Tntstees — 'PetUixm  6y  Persoms  having  contingent 
interest 

A  offiUingent  interest  iai  remainder  in  trust  propcrbf 
gives  a  right  to  apply ,  wider  the  Trustee  Act,  1850, /or 
the  appointment  of  new  trustees. 

Though  no  case  of  present  danger  to  such  coTUingofi 
right  be  shown,  it  is  sufficient  grtwnd  for  an  appoM- 
ment  of  new  trustees,  thcU  the  person  who  holds  the  qfi» 
of  trustee  might  hare  an  interest  in  neglecting  it. 

This  was  an  appeal  from  an  order  of  the  Master  of  the 
Rolls  dismissing  with  costs  a  petition  for  the  appoint- 
ment of  new  trustees. 

William  Sheppard,  by  will  dated  in  the  year  183?, 
devised  three  houses  to  trustees  on  trust,  for  three  of  his 
sons  respectively  for  life,  a  house  for  each,  with  re- 
mainder, as  to  each  house,  for  the  children  of  the  tenant 
for  life  who  should  survive  such  tenant  for  life,  and  the 
issue  of  such  of  them  as  should  die  in  his  life  learing 
issue,  and  if  the  tenant  for  life  of  any  house  should  die 
without  lea\'ing  issue  living  at  liis  death,  then  on  trust 
to  convey  such  house  to  all  the  testator's  children  who 
should  be  living  at  the  death  of  such  tenant  for  life,  and 
the 'issue  then  living  of  such  as  should  be  then  dead 
leaving  issue. 

The  testator  died  in  1840. 


«  Nor.  UllJ 
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The  trustees  never  acted  in  the  tnxst,  and  were  willing 
to  disclaim. 

Two  of  the  teiuuits  for  life  were  in  actual  possession 
of  the  houses  devised  to  them,  and  they  appeared  on  the 
petition  as  respondents— one  of  them  being  the  testator's 
heir-at-law.  The  remaining  tenant  for  life  was  abroad,  and 
it  was  not  clear  whether  he  was  alive  or  dead,  and  one 
of  his  brothers  was  in  possession  of  his  house  under  an 
authority  from  him.  All  the  tenants  for  life  were  impeach- 
able of  waste.  One  only  of  them  had  issue  at  the  date 
of  the  petition. 

The  petitioners,  who  were  some  of  the  other  children 
of  the  testator,  and  who  would  be  entitled  in  the  event 
oftheir  surviving  the  tenants  for  life,  if  these  last  died 
without  leaving  issue,  had  applied  to  the  trustees  to 
execute  a  power  contained  in  the  will  for  the  appointment 
of  new  trustees,  but  they  had  objected  to  do  so.  They 
appeared  also  on  the  petition  as  respondents. 

Upon  their  refusal  the  petitioners  presented  a  petition 
under  the  Tmstec  Act,  1 850,  to  the  Master  of  the  Rolls 
for  the  appointment  of  new  trustees.  His  Honour  dis- 
missed Uie  petition,  with  costs,  on  the  ground  that  a 
person  having  only  a  contingent  interest,  had  no  locus 
sUindi  to  present  a  petition. 

From  this  decision  the  petitioners  appealed.     A  report 
of  the  case  in  the  Court  below  is  to  be  found  in 
10  W.  R.  704. 

Q,  Lovdl,  for  the  petitioners,  upon  the  general  right  of 
a  person  entitled  in  contingency  to  come  into  Court  to 
protect  his  interest,  cited, 

CoU  V.  MoorCf  Moore,  806. 

-RoWtwof*  V.  I4tt(yii,  3  Atk.  209  ;  3  P.  "W.  268. 

Hobinson  v.  Robinson,  2  Ves.  229. 

Stansfield  v.  Habergham,  10  Ves.  273. 

Garlhy.  CotUm,  1  Dick.  183. 

Sm  V.  JtosSf  12  Beav.  89. 

IkLvis  V.  Angel,  10  W.  B.  685 ;  8  Jur.  (k.  a)  1024. 
and  distinguished — 

DursUy  v.  Fitzhardinge,  6  Ves.  251. 

Allan  V.  Allan,  15  Ves.  130. 

Belfast  V.  ChicJtester,  2  J.  &  W.  439. 
He  cited  also  on  this  point, 

Miifard  on  Pleading^  156, 
and  to  show  that  a  contingent  interest  was  intended  to  be 
provided  for  iii  such  a  case  as  the  present,  he  cited, 

The  Trustee  Act,  1850,  s.  37. 

Tlie  Trustee  Extension  Act,  15  &  16  Vict.  c.  55.  s.  9  ; 
and  8  &  9  Vict.  c.  106,  s.  6. 

B.  P.  Bristowe,  for  the  two  tenants  for  life,  who  were 
to  be  found,  and  for  the  trustees,  who  had  never  acted, 
contended. 

That  the  interest  of  the  present  petitioners  was  too 
Kmote,  as  it  could  only  take  effect  on  a  double  possibility, 
uid  on  this  point  referred  to 

J)amt  r.  Angel,  BVLj^m. 
The  other  cases  cited  on  the  other  side  were  on  the  general 
jurisdiction  of  the  Court,  and  were  all  cases  of  imminent 
<lAog«r  to  the  interest  of  the  applicant.    This  was  a  case 


of  a  dry  trusteeship,  with  no  case  shown  of  improper 
conduct  by  any  tenant  for  life,  and  was  an  application 
under  the  Trustee  Act.  As  tlie  trustees  had  never  acted, 
the  heir-at-law  of  the  testator  was  trustee,  and  there  was 
no  case  made  for  displacing  him. 

G.  Lovel  replied. 

The  Lords  Justices  were  of  opinion  that  the  petitioners 
had  a  **  beneficial  interest"  within  the  meaning  of  the 
37th  section  of  the  Trustee  Act,  1850,  and  had  therefore  a 
right  to  petition.  It  did  not,  however,  necessarily  fbUow 
that  the  Court  would  grant  such  a  petition ;  it  would  not 
do  so  unless  it  thought  it  '* expedient"  that  new  trustees 
should  be  appointed  according  to  the  32nd  section.  In 
this  case,  however,  as  the  trustee  was  himself  a  tenant 
for  life,  and  one  of  the  persons  whom  the  trustees  were 
botmd  to  watch  and  check,  they  thought  it  was  expe- 
dient that  new  trustees  should  be  appointed. 

Order  below  reversed — general  reference  to  approve  of 
new  trustees. 


Maater  of  the  Rolls. 

6,  22  Nov.  1862. 


COOKKXT  V,  A2a>EB80F. 


Foreign  Contract — Property  and  Fersont  Abroad 
— Jurisdiction  of  the  Court — 2  ds  3  WiU.  4, 
c  33—4  ii;  5  WUL  4,  c.  82— Ccww.  Ord.  X.  6, 7. 

In  order  that  the  Court  may  entertain  a  suit,  eOher  the 
defendants  must  be  domiciled,  or  the  subject  matter  in 
dispute  must  be  situated,  or  the  corUract  must  be  entered 
into  or  intended  to  be  performed,  toithin  the  territorial 
Jurisdiction  of  the  Court 

Demurrer  aUou>ed,  in  a  case  where  the  defetidants  were 
domiciled,  the  subject  matter  was  situated,  and  the  contract 
to  be  performed,  in  Scotland, 

The  jurisdiction  of  the  Court  in  such  eases  is  not  extended 
or  increased  by  the  acts  and  orders  authorising  sertriee  on 
persons  abroad. 

The  plaintiff  was  the  legal  personal  representative  of 
James  Thomas  Cockney,  late  of  Lincoln's  Inn  Fields, 
solicitor,  who  was  entitled  to  a  sum  of  25, 000/.  charged 
on  heritable  property  and  on  mines  held  on  leases  for 
years,  all  situated  in  tlie  county  of  Ayr.  The  defendants, 
Lancaster  and  A.  B.  Freeland,  who  were  owners  in  fee 
simple  of  the  real  estate,  and  had  erected  thereon  works 
for  smelting  iron  ore,  and  in  connection  therewith  worked 
mines  of  coal,  ironstone,  and  other  minerals,  became 
indebted  to  the  Union  Bank  of  Scotland,  J.  T.  Cookney, 
and  other  creditors,  in  sums  amounting  in  the  aggregate 
to  96,000/.  On  the  9th  Sept.  1869,  a  deed  was  executed 
in  Scotch  form,  whereby  Lancaster  and  A.  B.  Freeland 
disponed  and  conveyed  the  whole  of  the  above-mentioned 
property  to  the  defendant  Anderson  upon  certain  trusts  ; 
by  that  deed  it  was  provided  that  Anderson,  under  the 
advice  and  direction  of  the  committee  thereinafter 
named,  should  carry  on  the  works  for  five  years  from  the 
date  thereof,  or  for  such  longer  or  shorter  period  as  the 
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said  trustee  and  committee  should  think  proper ;  that 
interest  at  the  rate  of  6  per  cent,  should  be  paid  on  the 
96,000/.  debts  ;  that  the  Union  Bank  should  advance  a 
farther  sum  of  20,000/.  wherewith  to  carry  on  the  works, 
and  the  trustee  and  committee  were  authorised  and 
empowered  to  borrow  such  farther  sura  as  might  be 
necessary  for  that  purpose  ;  that  the  original  debt  to  tlie 
Bank,  the  additional  20,000/.,  and  also  any  further  sum 
that  might  be  advanced  by  the  Bank  under  the  aforesaid 
})ower,  should  be  entitled  to  priority  over  the  claims  of 
the  other  creditors  ;  that  in  the  event  of  its  appearing  to 
tlio  trustee  and  committee  that  the  works  and  leases 
or  any  part  thereof  could  not  be  profitably  carried  on, 
they  were  authorised  and  empowered  to  sell  the  same  ; 
and  the  defendants  Robertson  and  Reid  (who  were  the 
manager  and  cashier  respectively  of  the  Union  Bank), 
J.  T.  Cookney,  and  the  defendant  John  Freeland  were 
appointed  a  committee  of  direction,  three  to  be  a 
quorum. 

After  the  execution  of  this  deed,  the  works  were 
carried  on  by  Anderson,  under  the  direction  of  the  com- 
mittee ;  none  oi  the  96,000/.  debts  were  paid  off,  but 
the  additional  20,000/.,  and  a  further  sum  of  15,000/. 
were  advanced  by  the  Bank. 

In  December  1860,  J.  T.  Cookney  died,  having 
appointed  the  plaintiff  his  sole  executrix.  As  such,  she 
filed  her  bill,  alleging  that  the  business  was  a  losing  one, 
that  there  was  no  reasonable  prospect  of  profit,  and  sub- 
mitting that  it  was  for  the  benefit  of  all  parties  that  the 
concern  should  be  wound  up.  The  bill  accordingly 
prayed  that  the  trusts  of  the  deed  of  9  Sept.  1859,  might 
be  administered  by  the  Court  and  the  concern  wound  up, 
that  an  account  might  be  taken  of  what  was  due  to  the 
plaintiff  and  the  other  creditors  under  such  deed,  and 
directions  be  given  for  realising  the  trost  property. 

All  the  defendants  against  whom  relief  was  obtainable 
appeared  on  the  (ace  of  the  bill  to  be  resident  in  Scot- 
laud,  and  plaintiff  had  obtained  leave  to  serve  all  the 
defendants  out  of  the  jurisdiction  under  Cons.  Ord.  X. 
r.  7.  The  defendants  Anderson,  the  three  surviving 
members  of  the  committee,  Lancaster,  and  (with  one  ex- 
ception) the  creditors  mentioned  in  the  deed,  demurred 
generally  for  want  of  equity. 

Sdwijn^  Q.C.f  and  Druce,  for  the  demurrer,  argued 
that  plaintiff  was  not  entitled  to  file  her  bill  in  this 
country,  neither  the  property  in  question  nor  any  of  the 
defendants  being  within  the  jurisdiction  of  this  Court ; 
the  defendants  were  domiciled  in  Scotland,  the  concern 
was  a  Scotch  concern,  carried  on  under  the  provisions  of 
a  Scotch  deed,  it  was  by  Scotch  law  that  questions  under 
it  would  have  to  be  determined,  and  it  was  to  the  Scotch 
Courts  that  the  jurisdiction  properly  belonged. 

ffobhouse,  Q.C.,  and  W.  W.  Maekeson,  for  the  bill, 
argued^ 

1st,  That  the  proper  mode  of  raising  the  question  of 
luriadiction  was  by  motion  to  discharge  the  order  for 
service  abroad,  and  not  by  demurrer.  * 

2ndly,  That  where  there  was  privity  of  contract  between 


the  plaintiff  and  defendants,  this  Court  had  jurisdiction, 
though  the  property  were  abh>ad,  and  that  the  mere  diffi- 
culty of  carrying  out  the  decree  was  not  sufficient  gromid 
for  allowing  the  demurrer. 

Sdwijn  in  reply. 

The  following  authorities  were  cited : 
On  the  first  point — 

Zetois  V.  Baldiain,  11  Beav.  158. 

Whitmore  v.  Ryan,  4  Ha.  612. 

Innes  v.  Mitchell,  4  Drew.  47, 141 ;  1  De  G.  &  J.  428; 
and  the  cases  cited  in  4  Drew.  99  (»). 

Maclean  v.  Dawson,  27  Beav.  25  ;  4  De  G.  &  J.  150.* 
On  the  second— 

St&ry,  Conflict  of  Laws,  sect.  539  (4th  ed.). 

Burge,  Colonial  Law,  iii.  898. 

Roberdeau  v.  Rous,  1  Atk.  648. 

Harrison  v.  Gumey,  2  J.  &.  W.  663. 

Norris  v.  Chambres,  29  Beav.  246 ;  7  Jur.  (n.  s.)  57, 
on  appeal,  689 ;  9  W.  R.  259 ;  on  appeal,  794. 

Hendriek  v.  Wood,  9  W.  R.  688. 

The  Master  of  the  Rolls  reserved  judgment 

22  Nov. 

The  Masteh  op  the  Rolls  said  he  would  not  have 
hesitated  to  make  a  decree  if  the  concern  had  been  an 
English  one,  but  he  was  of  opinion  that  in  the  present 
case  he  had  no  jurisdiction. 

The  Court  could  not  entertain  a  suit  unless  some  one 
or  more  of  the  following  circumstances  existed  :  Either 
the  persons  against  whom  relief  was  sought  must  have 
their  domicil  within  the  territorial  limits  of  the  Courts 
jurisdiction  ;  or,  the  subject  matter  in  dispute  must  be 
situated  within  those  limits  ;  or,  the  contract  in  respect 
of  which  relief  was  sought  must  have  been  entered  into 
or  be  intended  to  be  performed  within  those  territorial 
limits. 

In  the  present  case  the  defendants  were  domiciled  in 
Scotland,  the  property  was  in  Scotland,  and  the  contract 
was  entered  into  and  was  to  be  performed  in  Scotland. 
For  the  present  purpose  Scotland  was  a  foreign  countTy— 
as  much  so  as  France  or  Prussia.  Thus  the/orww  dmx' 
cilii^  the  forum  rei  sites,  and  the  forum  anUract4s  were 
all  wanting. 

Great  inconvenience  would  arise  if  the  Court  assumed 
jurisdiction  in  such  a  case.  The  contract  being  Scotcn 
would  have  to  be  construed,  and  the  rights  of  the  parties 
under  it  would  have  to  be  determined  by  Scotch  lav, 
which,  in  this  Court  must  be  proved  as  a  hci  by  ^^' 
dence ;  and  if  any  nice  points  of  law  arose,  the  evidence 
would  often  be  conflicting.  Again,  diflSculties  would  arise 
from  th^  want  of  power  in  this  Court  to  compel  the  de- 
fendants to  obey  its  mandates,  since  attachment,  seques- 
tration, and  the  other  ordinary  processes  of  the  C^^i^ 
could  not  be  exercised  out  of  the  territorial  jurisdiction. 

His  Honour  put  the  case  of  two  domiciled  Frenchmen 
contracting  in  France,  the  one  to  build  for  the  other  a 
house  in  Paris ;  it  was  clear  that  neither  of  them  could 
sue  in  the  Courts  of  this  country  in  respect  of  that  con* 
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tract ;  and  he  was  of  opinion  that  the  case  would  not  be 
diferent  if  the^contract  happened  to  be  made  during  a 
temporary  residence  of  the  parties  in  this  country,  they 
retaining  their  French  domiciL 

The  case  of  Norris  v.  Chamhres^  which  had  been  relied 
upon  by  both  sides  in  the  argument,  had  only  a  remote 
bearing  upon  the  present  question.  In  that  case,  not- 
withstanding the  English  domicil  of  the  parties,  the 
plaintifiTs  bill  was  dismissed  because  there  was  no  privity 
between  him  and  the  defendants ;  i.  «.,  no  privity  of 
contract  between  them  with  reference  to  the  property  in 
the  foreign  country  upon  which  the  plaintiff  sought  to 
establish  a  lien. 

In  Penn  v.  Lord  Baltimore  (1  Yes.  sen.  444),  on  the 
other  hand,  there  was  such  privity  of  contract ;  the  juris- 
diction rested  upon  the  articles  between  the  parties,  and 
was  given  by  the  fact  that  it  was  an  English  contract 
between  Englishmen,  though  having  reference  to  pro- 
perty situated  in  another  country. 

It  had  been  contended  that  a  statutory  jurisdiction 
was  given  by  the  recent  Acts  and  Orders  (2  &  8  Will.  4, 
c.  33;  4  &  5  Will.  4,  c.  82;  and  Cons.  Ord.  X.  6,  7), 
which  authoriso  the  Court  to  give  leave  to  serve  de- 
fendants out  of  the  jurisdiction ;  and  that  the  proper 
procedure  on  the  part  of  the  defendants  was  to  move  to 
discharge  the  order  for  service  abroad. 

His  Honour  was  of  opinion  that  the  jurisdiction  of 
the  Court  was  not  extended  or  increased.  The  Court 
^nld  formerly  have  given  leave  to  serve  parties  abroad, 
bat  snch  a  proceeding  was  nugatory,  there  being  no  means 
of  compelling  an  appearance.  The  new  power  conferred 
consisted  in  this,  that,  on  the  defendant's  default,  after 
aerrice  abroad  in  pursuance  of  leave  obtained,  the 
Court  could  now  order  an  appearance  to  be  entered  for 
him ;  and  is  then  able  to  sequestrate  any  property  of  his 
atuate  witiiin  the  territorial  jurisdiction. 

If  the  defendants  had  been  served  while  temporarily 
resident  in  this  country,  they  could  not  have  moved  to 
discharge  the  order  for  service  abroad,  for  no  such  order 
would  have  existed ;  and  they  would  have  been  entitled 
\x>  inse  the  question  of  jurisdiction  by  demurrer.  No 
distinction  ought  to  be  made  between  defendants  domi- 
ciled abroad,  who  were  served  in  this  country  during  a 
temporary  sojourn,  and  those  who  were  served  in  their 
place  of  domicil  by  leave  of  the  Court 

Notwithstanding  that  they  had  not  moved  to  discharge 
the  order  for  service  abroad,  the  defendants  were  entitled 
to  demur,  and  on  the  ground  of  want  of  jurisdiction 
their  demurrer  must  be  allowed. 

NcU.* — See,  in  addition  to  cases  cit^ 
Meiklan  t.  Campbell,  24  Beav.  100,  where, 
there  being  a  primd  facie  case  for  the  exercise  of  the 
jorisdiction,  the  Court  refused  to  entertain  that  question 
on  a  motioii  to  discharge  an  order  for  service  obtained 
iind€rCon«.Opd.  X.  7. 
On  the  Mcood  point  see, 
Hchnmr.  Tks  Quwn,  10  W.  R.  89. 


Master  of  the  Bolls. ) 

13,  24  Nov.  1862.        )  ^^  Grtjtten  v.  Digbt. 

Matrifnonial  Domicil — Settlement  of  Peitonalty — 

Forum  Contractik. 

A  settlement  mude  on  the  Tnarriagt  of  a  Frenchm/m 
with  an  English  lady  domiciled  in  France,  by  which  per- 
sonal  property  was  assigned  to  trustees  in  England  to  be 
invested  in  English  securities  and  lield  on  the  trusts 
therein  declared,  though  invalid  as  a  marriage  contract  in 
FranM — 

Held  valid  and  effectual. 

This  suit  was  instituted  to  obtain  the  declaration  of 
the  Court  as  to  the  efficacy  or  inefficacy  of  a  settlement 
of  personalty  executed  in  contemplation  of  the  marriage 
of  the  plaintiff,  a  natural  bom  French  subject  domiciled 
in  France,  with  a  lady  of  English  parentage,  but  domi- 
ciled in  France ;  such  settlement  not  having  been  exe- 
cuted with  the  formalities  required  by  the  Code  Napoleon. 

By  the  will  of  the  late  Countess  of  Scarborough  a  sum 
of  2000^.  was  bequeathed  to  trustees  upon  trust  for  such 
one  or  more,  exclusively  of  the  others  or  other  of  the 
children  of  W.  S.  Hartley,  deceased,  and  Louisa  his 
wife,  in  such  shares  as  the  trosteeu  in  their  discretion 
should  think  proper.  There  were  two  children  of  W.  S. 
and  Louisa  Hartley— viz.,  Coralie  and  Leila,  who  had 
attained  twenty-one,  were  resident  at  Dunkerque,  and 
domiciled  in  Franca. 

The  plaintiff  married  Coralie  Hartley  on  the  11th  Aug. 
1866. 

Prior  to  the  marriage,  the  plaintiff  appointed  a  solicitor 
to  act  for  him  in  this  country,  and  negotiations  were  en- 
tered into  between  such  solicitor  and  the  trustees  of  Lady 
Scarborough's  will  with  reference  to  the  int^ded  wife's 
share  of  the  20002.  legacy  and  the  settlement  thereof. 
The  trustees,  in  the  exercise  of  their  discretion,  appor- 
tioned one  half  of  the  legacy  to  Coralie  Hartley ;  a 
portion  thereof  was  advajiced.  to  the  legatee  to  provide 
her  marriage  outfit,  and  the  residue  was,  by  an  indenture 
dated  the  9th  Aug.  1856,  and  made  between  the  plaintiff 
of  the  first  part,  Coralie  Hartley,  of  the  second  parf^ 
and  the  defendants,  Bigby  and  Tilleard  of  the  third  part, 
assigned  to  Digby  and  Tilleard,  their  executors,  admi- 
nistrators, and  assigns,  upon  the  usual  trusts  in  favour 
of  the  husband  and  wife  successively  for  life,  with  re- 
mainder to  the  children  of  the  marriage. 

The  settlement  also  contained  a  covenant  to  settle  any 
after-acquired  real  estate  of  the  wife,  directed  the  trustees 
to  invest  in  English  securities,  and  authorised  the  appoint- 
ment of  new  trustees  resident  in  England  in  the  place  of 
any  who  should  die  or  go  to  reside  out  of  England 

This  settlement  was  not  executed  with  the  formalities 
required  by  the  French  law  in  the  case  of  a  marriage 
contract,  and  accordingly  was  by  the  French  law 
inoperative  and  void 

The  marriage  took  place  in  France,  and  when  the 
parties  went  before  the  civil  authorities  to  register  the 
manriage  they  were  required  to  state  whether  any  **con- 
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ract  of  marriage  "  had  been  entered  into  ;  being  advised 
by  a  notary  that  the  instrument  of  the  9th  Aug.  1866, 
was  inoperative,  they  declared  that  they  married  without* 
any  "contract  of  marriage." 

The  trust  fund  was  paid  to  the  trustees  of  the  settle- 
ment, and  was  invested  on  mortgage  of  freehold  lands  in 
this  country. 

Three  children  had  been  bom  of  the  niarria^,  of 
whom  two  had  died,  and  the  other  was  a  defendant  to 
the  suit 

The  bill  prayed  that  the  settlement  might  be  declared 
null  and  void,  and  that  the  money  might  be  paid  and 
transferred  to  the  plaintiflf ;  or,  if  the  Court  should  be 
of  opinion  that  the  settlement  was  valid,  that  the  trusts 
thereof  might  be  carried  out  under  the  direction  of  the 
Court. 

Everittj  for  the  plaintiff,  admitted  that,  so  far  as  it 
might  deal -with  real  estate  in  this  country,  the  settle- 
ment was  valid,  but  argued  that,  so  far  as  personal  pro- 
perty was  concerned,  the  validity  of  the  instrument 
depended  upon  the  law  of  the  country  where  the 
matrimonial  domicil  was  established ;  the  formal  or 
external  requisites  were  those  prescribed  by  the  law  of 
the  country  in  which  the  contract  was  entered  into,  and 
the  legality  and  operation  of  the  contract  depended  upon 
the  law  of  the  country  of  domicih  In  the  present  case 
the  deed  was  executed,  and  the  marriage  celebrated  in 
France,  and  the  domicil  was  French  ;  and  by  the  law  of 
France  the  settlement  was  absolutely  void  for  want  of 
compliance  with  the  formal  requisites  of  the  Code. 

PolCf  for  the  trustees,  and  F.  Webb,  for  the  infant 
child  of  the  marriage,  argued  in  support  of  the  validity 
of  the  settlement  that  the  lex  lod  cvntraetils  did  not 
apply,  but  that  the  contract  was  to  be  considered  by 
reference  to  the  law  of  the  land  in  which  it  had  to  be 
performed  ;  that  the  moiety  of  the  legacy  was  given  to 
the  plaintiff's  wife  by  the  trustees  of  Lady  Scarborough's 
will,  on  condition  or  in  consideration  of  the  settlement 
to  be  made  ;  that  the  marriage  took  place  on  the  faith 
of  the  settlement ;  that  the  instrument,  though  invalid 
as  a  French  contract  of  marriage,  was  a  good  deed 
and  binding  on  the  parties,  and  the  plaintiff  was  estopped 
from  maintaining  the  contrary.  They  cited, 
WaMa  V.  Shrimpton,  21  Beav.  97. 

Everitt,  in  reply,  pointed  out  that  in  Waits  v, 
Shrimptony  the  husband  at  the  time  of  the  marriage  was 
only  provisionally  naturalised  as  a  Frenchman,  and  that 
case  had  been  decided  on  the  nationality  of  the  husband 
at  the  time  of  the  marriage. 

Westlake^  InterJuUtonal  Law,  358. 

24  Nor. 

The  Master  of  the  Rolls  held  that  the  settle- 
ment was  valid,  and  that  the  moneys  thereby  assigned 
were  well  settled  upon  the  tnists  therein  declared. 
The  question  was,  what  was  the  forum  contracidsf  by 
which  expression  liis  Honour  meant,  not  whether  it  was 
simply  a  French  or  an  English  contract,  but  whether, 


looking  to  the  nature  and  terms  of  the  contract  itself, 
it  was  intended  that  the  contract  should |be  governed  by 
the  laws  of  England  or  of  France.  By  way  of  illustra- 
tion the  case  might  be  supposed  of  an  English  nun 
and  English  woman,  both  domiciled  in  England, 
who  were  under  a  personal  disability  of  contracting 
marriage  with  each  other;  if  they  married  with  the 
intention  of  acquiring  a  domicil  in  France,  where  a 
marriage  between  them  would  be  valid,  and  in  contem- 
plation of  such  marriage,  entered  into  a  contract  of  mar- 
riage in  this  country,  the  provisions  of  which  were  in 
accordance  with  French  law,  such  contract  would  have 
no  validity  as  a  French  contract,  but,  nevertheless,  this 
Court  would  administer  the  trusts  in  accordance  with 
French  law;  and  his  Honour  apprehended  that  the 
French  Courts  would  give  effect  to  it,  by  virtue  of  what 
was  commonly  called  the  comity  of  nations.  In  such  a 
case  the  contract  would  be  that  the  property  should  be 
administered  according  to  the  laws  of  France. 

Again,  suppose  a  marriage  took  place  between  two 
persons,  one  English  and  one  French,  possessing  property 
in  both  countries,  and  that  an  English  settlement  yns 
made  of  the  English  property,  and  a  French  settlement 
of  the  French  property.  Each  settlement  would  be  valid 
in  its  own  country,  and  neither  per  se  be  effectual  in  the 
other  country,  but  would  have  effect  given  to  it  by  the 
comity  of  nations. 

In  the  present  case,  the  negotiations  for  the  settlement 
were  conducted  with  deliberation,  all  parties  were  puJ- 
periy  represented,  and  were  well  aware  of  all  that  was 
done.  The  money,  which  the  trustees  of  Lady  Scar- 
borough's will  might  have  given  to  Miss  Leila  Hartley, 
was,  in  consideration  of  the  settlement  agreed  to  be  made 
of  it,  paid  over  to  the  trustees  of  the  settlement ;  there 
was  a  solemn  engagement  on  the  part  of  the  plaintiff  to 
settle  the  money  in  the  manner  effected  by  the  deed  « 
the  9th  of  August,  1856  ;  and  on  the  faith  of  that  engage- 
ment, the  maniage  had  been  contracted,  and  the  money 
handed  over.  It  was  a  contract  for  value,  that  English 
property  should  be  placed  in  the  hands  of  English 
trustees,  to  be  invested  in  English  securities,  andappli^ 
in  accordance  with  the  trusts  of  the  deed  of  the  9th  of 
August,  1856. 

There  was  no  fraud  or  underhand  dealing  on  the  part 
of  any  person  :  the  settlement  was  not  a  binding  contract 
of  marriage  in  France,  for  want  of  compliance  with  the 
formalities  prescribed  by  the  Code  NapoUon;  and  the 
parties  were  justified  in  declaring,  and  could  not  do 
otherwise  than  declare,  before  the  civil  authorities  m 
France,  that  they  married  without  any  contract  of  mar- 
riage— i.  e.,  without  any  contract  in  French  form,  and 
valid  in  France. 

The  plaintiff's  contention  was,  that,  because  the  settle- 
ment was  invalid  as  a  French  contract  of  marriagiN  ^^ 
was  entitled  to  consider  it  invalid  here,  and  to  call  ui^n 
the  trustees  to  hand  over  to  him  the  settled  fmids.  The 
trustees,  however,  would  clearly,  in  this  Court,  at  tuo 
suit  of  the  children  of  the  marriage,  or  other  persons 
entitled  under  the  settlement,  be  liable  for  any  dcaliiit: 
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witlt  the  funds  inconsistent  witli  the  trusts  of  the  settle- 
ment, except  Qsder  the  order  of  a  properly  constituted 
and  competent  tribunal. 

The  contract  between  the  parties,  in  fact,  was,  that  the 
property  should  not  be  subject  to  the  law  of  France,  but 
should  be  regulated  by  the  law  of  England,  and  the 
settlement  must  be  declared  to  be  a  yalid  and  effectual 
settlement. 

A  decree  was  made  for  the  administration  of  the  trusts 
imder  the  direction  of  the  Court ;  the  costs  of  all  parties 
to  come  out  of  the  trust-funds. 

Note, — See  as  to  marriago  contracts  in  foreign  form, 
or  between  persons  domiciled  abroad,  in  addition  to  cases 
titled, 

AnsCruther  y.  Adair,  2  My.  &  E.  513. 

Byam  t.  Byam,  19  Beav.  58. 

EsU  y.  Smith,  18  Beay.  112. 

Duncan  y.  Cannon,  18  Beay.  128. 

Rr  Wright's  TruMs,  2  K.  Ai  J.  595. 

Don  y.  lAppmann,  5  CL  &  Fin.  1. 


Master  of  the  Bollfi. 


\ 


Lechmkre  V,  Clamp. 


20  Nov.  1862. 

Foreclosure — Attendance  to  receive  Payment 

Order  to  fortdose  made  absolute,  although  the  mort" 
gagee  had  attended  to  receive  payment  during  part  only  of 
the  time  appointed,  it  appearing  that  the  mortgagor  had 
not  attended  al  all. 

This  was  a  foreclosure  suit  (See  29  Beay.  259  ;  80 
Beay.  218.)  The  usual  order  had  been  made  at  the 
hearing,  and  a  certain  day,  between  the  hours  of  twelye 
and  one,  appointed  as  the  time  for  repayment  The 
plamtiff*s  solicitor  in  the  suit  attended  before  12,  and 
the  plaintiff  at  25  minutes  to  1.  They  both  remained 
until  after  1.  The  mortgagor  did  not  appear.  The 
solicitor  had  no  power  of  attorney  to  receiye  the  moneys 
due. 

T.  A.  Roberts  moyed  for  an  order  absolute  to  foreclose, 
citing. 

Aim,.  1  ColL  273. 

Oumey  y.  Jackson,  1  Sm.  k  Gif.  App.  zxyi 

TfiE  Mastek  of  the  Bolls  made  the  order. 

«r  _^        ^  ^-.^     -r^  ii    )  Webb  v.  De  Beauvoisin. 
Master  of  the  Bolls.  (  ^  ^^^^,^  ^^^ 

20,  21,  NOV.  1862.       f  ^^^^^^  ^^  Beauvoisin. 

m — Ccnstructum — Charge  of  DehtSy  Legacies, 
and  Costs  of  Suit  on  Personalty  specifically 
hequeathed — Exoneration  of  general  Residue. 

A  testator  bequeathed  specific  portions  of  his  personalty 
*idjed  to  the  provisions  thereinafter  made  to  trustees  upon 
trust  for  certain  persons,  and  direct  thai  the  same  should 
he  liable  to  and  applicable  by  the  trustees  to  the  payment  of 
I  his  debts,  testamentary  and  other  eaq>ens€S  and  legacies 
under  his 


Held,  that  the  debts  and  legacies^  and  the  ccsts  of  a  suit 
to  adminibter  tlie  will  were  charged  oji  iJic  property  sped- 
Jically  bc'pieaihcd  in  cxuneration  of  the  residuary  ^;cr- 
80)mUy. 

This  was  the  hearing  on  further  consideration  of  two 
consolidated  administration  suits,  the  one  commenced 
by  summons,  the  other  by  bill. 

THe  testator,  by  his  will,  after  desiring  that  his  debts 
and  funeral  and  testamentary  expenses  should  be  paid  as 
soon  as  conveniently  might  be  after  his  decease,  be- 
queathed certain  leasehold  houses,  stock,  and  shares  to 
trustees,  subject  nevertheless  to  the  provisions  thereinafter 
made,  upon  trust  for  his  wife  for  life,  and  so  that  her 
receipts  should,  subject  to  such  provisions^  be  effectual 
discharges.     He  then  proceeded  as  follows  : — 

*'  Provided  always,  that  the  principal  sum  of  the  said 
trust  funds  shall  be  liable  to  and  applicable  by  the  said 
trustees  to  the  payment  of  my  just  debts,  testamentary 
and  other  expenses  and  legacies  under  this  my  will." 
And  after  authorising  a  sale  of  the  property  specifically 
bequeathed,  if  necessary  and  advisable,  he  gave  the  same 
in  the  events  which  happened,  subject  to  certain  pecu- 
niary legacies  payable  after  his  wife's  death,  to  Tliomas 
Flicker,  absolutely.  He  then  gave  two  pecuniary  legacies 
to  his  trustees,  and  declared  that  they  should  be  joint 
residuary  legatees  of  all  lands  and  personal  estate  to 
which  he  might  be  or  become  entitled  in  x>osaeasion, 
reversion,  remainder,  or  exi)ectancy. 

One  of  the  questions  raised  in  the  suits  was,  whether 
imder  this  bequest  the  testator's  debts  and  legacies,  and 
the  costs  of  the  suit,  were  to  be  borne  by  the  property 
specifically  bequeathed,  or  by  the  general  residue. 

Lloyd,  Q,C.,  and  Kingdon,  for  Thomas  Fricker,  the 
plaintif]^  in  the  suit  by  summons. 

Sehnyn^  Q.C,,  and  Dmce,  for  the  testator's  wife,  the 
plaintiff  in  the  suit  by  bilL 

1.  In  order  to  chaige  the  specific  bequest  there  must, 
as  in  the  case  of  real  estate,  bo  an  expression  of  intention 
to  discharge  the  general  residue. 

White  V.  Turner,  25  Beav.  505. 
Ifaslewood  v.  Pojxif  3  P.  Wms.  825. 

2.  **  Testamentary  and  other  expenses"  do  not  include 
the  costs  of  an  administration  suit 

Stringer  y.  Harper,  26  Beav.  685. 
Ripley  v.  Moysey,  1  Keen,  578. 

Baggallay,  Q.C.,  and  O^onie  Morgan,  for  the  defen- 
dants, the  trustees  and  residuary  legatees. 

1.  The  analogy  of  realty  charged  with  debts  does  not 
hold  good.  In  that  case  the  personalty  must  be  expressly 
exonerated.  But  a  specific  bequest  of  personalty  charged 
with  debts  vspriinarily  not  subsidiarily  liable.  Legacies 
and  debts  being  charged  by  the  same  sentence,  if  the 
bequest  is  liable  to  the  one  it  is  liable  to  the  other. 

2  Jarman  on  Wills,  639  (3rd  ed.). 

Droume  v.  Groombridge,  i  Madd.  495. 

Choat  v.  Yeates,  IJ.  &  W.  102. 

Phillips Y.  EaUwood,  1  Uoyd  &G.  294,  tsmp.^\k(S^ 
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2.  ''  Other  expenses"  include  costs  of  an  administra- 
tion suit. 

Lloydy  Q.C.,  in  reply. 

In  the  cases  cited  on  behalf  of  the  defendants  there 
tiras  a  trust  to  pay  the  debts. 

The  Master  of  the  Holls  said,  he  acceded  to  the 
distinction  drawn  by  the  defendants'  counsel.  Where  a 
testator  charged  personal  estate  specifically  bequeathed 
-with  payment  of  his  debts,  he  in  effect  selected  as  the 
fund  for  such  payment  one  portion  of  property,  the  whole 
of  which  was  primarily  and  equally  liable  thereto.  The 
case  came  within  the  principle  of  the  authorities  cited, 
because  the  testator  had  expressly  directed  the  bequest 
to  be  held  "subject  to  the  provisions  hereinafter  made," 
which  could  only  mean  the  provision  as  to  payment  of 
debts  and  legacies,  and  the  wife's  receipt  was  declared 
to  be  a  good  discharge,  subject  to  the  same  provisions. 
The  specific  personalty  was  therefore  given,  less  the 
charge. 

As  to  the  second  point  ho  was  of  opinion  that  ''other 
expenses"  included  the  costs  of  the  administration  suits. 

There  must  be  a  declaration  that  the  debts,  legacies, 
and  the  costs  of  both  suits  were  charged  on  the  8X>ecific 
bequest  in  exoneration  of  the  general  personalty,  and  that 
the  defendants  took  the  latter  without  any  deduction. 

Noie.^See  as  to  what  words  in  a  will  are  sufficient  to 
throw  the  costs  of  an  administration  suit  on  a  particular 
portion  of  the  testator's  estate, 

Wihon  V.  Heatoiiy  11  Beav.  492. 
AUop  V.  Bell,  24  Beav.  451,  469. 
(Wliere  the  specific  portion  in  question  was  held  to  be 
so  charged. ) 

Bromic  v.    Groombridgey  cited    above    on  another 

point. 
Stringer  v.  Harper,  vhi  supra, 
Liidcy  V.  Tayl^,  1  Giff.  69. 
(Where  it  was  held  no^  to  be  so  charged.) 


Master  of  the  Bolls. 

21  Nov.  1862. 


ChXTBCHILL  V,  COLLEB. 


Adtntmon  of  Documents — Chancery  Amendment 

Act,  1858— CosU. 

Assignees  in  bankruptcy  and  a  married  woman,  whose 
husband  is  a  co-defendant,  are  parties  competent  to  make 
admissions  under  the  21  <fc  22  VieL  c.  27,  *.  7. 

On  motion  for  decree  in  a  foreclosure  suit  by  the  first 
mortgagee  against  the  mortgagor  and  subsequent  incum- 
brancers, 

Jessel  and  Housley  asked  for  the  costs  of  proving  cer- 
tain deeds  which  the  plaintiff,  under  21  k  22  Vict.  c.  27, 
s.  7,  had  called  upon  the  defendants  to  admit,  but  which 
they  had  omitted  to  do.  Notice  had  been  served  upon 
the  defendants  that  the  deeds  might  be  inspected  at  the 
office  of  plaintiff's  solicitor  on  a  certain  day,  between  the 
houn  of  12  and  2 ;  and  the  defendants  were  called  upon 


to  admit  the  deeds,  saving  all  just  exceptions,  within  48 
hours  after  the  last-mentioned  hour;         ^ 

Surrage,  for  some  of  the  defendants  who  were  asagnees 
in  bankruptcy,  and  for  a  married  woman,  whose  hiis> 
band  was  a  co-defendant,  submitted  that  they  were  not 
competent  to  make  admissions  within  the  section,  and 
that  their  refusal  to  admit  was  reasonable. 

G.  W.  Laim-ance  and  Caldeeott  for  other  defendants. 

The  Master  of  the  Rolls  ordered  the  defendants  to 
pay  the  costs  of  proving  the  deeds. 


Master  of  the  Bolls. 

22  Nov.  1862. 


Watney  v.  Wells. 


IXseolution  of  Partnership — Account — Rests, 

The  comrnon  account  of  the  dealin/fs  and  transactions 
of  co-partners  is  to  be  taJceth  accordiiig  to  tJic  articles  cr 
usage  of  the  partnership,  although  no  special  direetioiu 
to  that  effect  are  inserted  in  the  decree. 

This  was  an  adjourned  summons. 

The  plaintiff  and  defendant  had  carried  on  business  in 
partnership  with  unequal  capitals,  and  under  articles 
which  provid^ed  that  the  accoimts  should  be  taken  half- 
yearly,  and  interest  allowed  during  the  succeeding  half- 
year  for  the  balance  found  due  to  each  partner  and  not 
drawn  out. 

In  consequence  of  differences  there  had  been  no  settle- 
ment for  more  than  three  years,  when  the  partnership 
was  dissolved  by  decree,  and  an  account  directed  of  all 
dealings  and  transactions  between  the  plaintiff  and  de- 
fendant as  co-partners.  The  business  was  carried  on 
under  the  direction  of  the  Court  for  a  short  time  longer, 
and  then  sold  as  a  going  concern. 

A  question  arose  in  Chambers  as  to  whether  the  account 
should  be  taken  with  rests. 

The  Solicitor-General,  BaggaUay,  Q.C.,  and  Wickens, 
for  the  plaintiff. 

Selwyn,  Q.C.,  and  W.  W.  Cooper  for  the  defendant 

The  Master  of  the  Bolls  said  that  the  common 
decree  which  directed  the  dissolution  of  a  partnership 
and  an  account  of  all  dealings  and  transactions  between 
the  co-partners,  meant  that  the  account  was  to  be  taken 
upon  the  footing  of  the  articles  of  jmrtnership ;  or  if 
there  were  none,  then  in  the  way  in  which  the  parties 
had  themselves  been  accustomed  to  take  it.  In  general, 
accounts  were  not  taken  with  rests  unless  the  decree 
expressly  so  provided,  but  this  rule  did  not  apply  to 
partnership  cases,  where,  as  here,  the  taking  of  rests  was  in 
conformity  with  the  articles  of  partnership  or  the  practice 
of  the  partners ;  and  although  the  words  "  having  re- 
gard to  the  partnership  articles  "  were  sometimes  inserted 
in  the  decree,  they  were  not  necessary,  and  would  always 
be  implied.  By  the  decree,  however,  dissolving  the 
partnership,  the  articles  had  been  put  an  end  to,  and 
the  Court  had  afterwards  carried  on  the  business  merely 
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in  ord*er  to  realise  it  more  profitably ;  from  the  date  of 
the  decree,  therefore,  simple  interest  only  would  be 
allowed. 

Note. — See,  as  to  form  of  accounts  in  partnership  suits, 
Setan  on  Decree  540—662,  (3rd  ed.), 
where  every  variety  of  decree  is  given. 


Stuart,  V.-C.    la.  t 

19,  Nov.  1862.      ) 

Administration  Suit —  Taking  Accounts  against 
Committee  of  Lunatic  —  Jurisdiction  of  Lord 
Chancellor  in  Lunacy. 

The  furiadiction  of  the  Lord  Chancellor  in  Lunacy  does 
not  extend  to  tJu  administration  ofassetSf  and  in  a  suit  to 
administer  the  estcUe  of  a  deceased  lunatic  an  account  will 
be  taken  against  the  Committee  as  to  his  dealings  with  the 
estate  during  the  lunacy. 

The  legatees  under  the  will  of  a  person,  who  had  been 
fonnd  a  lunatic  by  inquisition  subsequent  to  the  date  and 
execution  of  his  will,  had  filed  their  bill  for  administra- 
tion, and  asked  for  the  usual  accounts,  including  an 
account  of  the  dealings  of  the  Committee,  as  such, 
with  the  testator's  estate  during  the  lunacy.  The  Com- 
nuttee  now  demurred  to  so  much  of  the  bill  as  prayed 
fur  the  last-mentioned  account,  upon  the  ground  that  it 
could  only  be  taken  in  lunacy. 

Greene,  Q,  C.  and  Caldeeott,  for  the  demurrer. 
Bacon,  Q.C.  and  Fruling,  in  support  of  the  bill,  were 
not  called  upon. 

The  Yice-Chancellos  said  that,  to  his  mind,  this 
matter  had  long  been  past  argument. 

ReparU  GUbeH,  1  B.  &  B.  297  ; 

Wigg  V.  TUer,  2  Dick.  663, 
were  conclusive  on  the  point.  The  Lord  Chancellor  in 
Imuicy  had  no  jurisdiction  to  administer  assets.  The 
accounts  of  the  Committee  were  properly  included  in  the 
pnyer  for  administration.  The  demurrer  must  conse- 
quently be  overruled. 

Demurrer  overruled  with  costs. 


18,  24  Nov.  I862!  }  ^^^^^^  *•  Hardcastle. 
Will — Construction — Vested  interests — Remoteness. 

A  hegwist  to  trustees  of  a  testaior^s  leaseholds  and  per- 
sonal estate,  upon  trust  for  his  grand-daughter  for  life, 
find  after  her  death  upon  trust  for  all  and  every  the 
chUd  and  children  of  his  said  grand-daughter  untU  they 
attained  the  age  of  twenty-five  years,  or  died  leaving 
i^sue;  and  then  upon  trust  for  such  child  and  children  so 
attaining  the  age  of  twenty-Jive  years,  or  dying  leaving 
wme,  with  a  gift  over  in  case  they  OunUd  all  die  under 
^yfentg-frnvfUkna  leaving  issue,  is  not  void  for  remoU- 


ness  as  to  the  children,  but  gives  them  an  immediate  vested 
interest, 

Henry  Lambirth  by  his  will,  dated  March  25th,  1829, 
devised  and  bequeathed  to  tmstees  aU  his  real  and 
personal  estate,  and,  after  charging  some  annuities 
thereon  and  making  other  disix>sitions  of  |)arts  of  his 
realty,  the  testator  made  the  following  bequest :  — 

"  And  as  to  my  said  leasehold  messuages,  lands 
and  premises,  hereinbefore  given,  I  direct  that  my 
trustees  and  the  survivors  and  survivor  of  them  and  the 
executors  and  administrators  of  such  suiTivor  shall  stand 
possessed  thereof,  subject  as  in  this  my  will  is  men- 
tioned, upon  trust  for  my  said  grand-daughter,  Frances 
Lambirth,  and  her  assigns  during  so  long  time  of  the 
residue  of  the  term  or  terms  of  which  the  same  are 
respectively  held,  as  she  shall  happen  to  live  ;  and 
from  and  after  her  decease,  upon  trust  for  all 
and  every  the  child  and  children  of  the  body  of 
my  said  grand-daughter  lawfully  to  be  begotten  until 
such  child  and  children  shall  respectively  attain  the 
age  of  twenty-five  years,  or  die  leaving  issue  of  his, 
her,  or  their  body  or  respective  bodies,  and  then  upon 
trust  for  such  child  and  children  so  attaining  the  age  of 
twenty-five  years,  or  dying  leaving  such  issue,  equally 
as  tenants  in  common,  their  respective  executors,  admi- 
nistrators, and  assigns ;  and  in  case  all  such  children, 
save  one,  shall  die  under  the  age  of  twenty-five  years 
without  leaving  such  issue  as  aforesaid,  or  if  there  shall 
be  but  one  such  child,  then  in  trust  for  such  one  or  only 
child,  until  he  or  she  shall  attain  the  age  of  twenty -five 
years,  or  die  leaving  issue  as  aforesaid;  and  then  in 
trust  for  such  one  or  only  child,  his  or  her  executors, 
administrators,  and  assigns.  And  in  case  there  shall  not 
be  any  child  of  the  body  of  my  said  grand-daughter  law- 
fully begotten,  or  being  such,  if  every  of  them  shall  die 
before  any  of  them  shall  attain  the  ago  of  twenty-five 
without  leaving  issue,  as  aforesaid,  then  in  trust  for  my 
said  nephew,  Henry  Lambirth,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  absolutely." 

The  testator  then,  after  directing  the  conversion  and 
investment  of  his  other  personal  estate,  the  application 
of  part  of  its  annual  produce  for  the  maintenance  of  his 
grand-daughter  Frances  until  she  attained  twenty-one, 
the  payment  to  her  thenceforth  of  the  annual  sum  of 
600/.  until  she  attained  twenty-five,  and  the  accumula- 
tion of  the  surplus  during  the  above  intervals,  gave 
a  life  interest  to  his  grand-daughter  after  she  had 
attained  twenty-five  in  such  personal  estate  and  accu- 
mulations, with  limitations  over  after  her  death  in  terms 
identical  with  those  declared  of  his  leaseholds. 

The  testator  also  gave  a  power  to  his  trustees  to 
advance,  during  the  minority  of  any  child  who  should 
become  entitled  to  a  presumptive  share  in  his  personal 
estate  and  accumulations,  such  part  of  such  presumptive 
share  as  the  trustees  should  think  fit. 

The  testator  died  in  November,  1834,  leaving  his 
grand-daughter,  the  defendant  Frances  Hardcastle,  then 
Frances  Laimbirth,  his  sole  next  of  kin. 
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The  plaintiffs  were  the  children  of  the  defendant 
Frances  Hardcastle,  and  claimed  to  be  entitled  to  vested 
interests  in  the  leaseholds  and  other  personal  estate  of 
the  testator,  expectant  upon  the  decease  of  their  mother. 
The  defendant,  the  mother,  claimed  the, leaseholds  and 
personal  estate,  partly  in  her  own  right  as  next  of  kin, 
and  partly  by  purchase  from  the  widow  of  the  testator, 
on  the  assumption  that  the  limitations  in  favour  of  her 
children  were  void  for  remoteness. 

The  bill  also  prayed  that  the  funds  might  be  secured. 

Molt,  Or  C.  and  Beales,  for  the  plaintiffs  contended  that 
the  gift  to  the  children  to  take  effect  at  a  future  time, 
and  the  provisions  made  for  them  meanwhile  coalesced 
and  constituted  an  immediate  vested  interest  subject 
only  to  be  devested  by  a  gift  over  that  was  too  remote — 

Bland  V.  Williams,  3  Myl.  &  K.  411. 

Greet  v.  Greets  6  Beav.  128. 

Davies  v.  Fisher,  5  Beav.  201. 

Milray  v.  Milroy,  14  Sim.  48. 

Harrison  v.  Grimwood,  12  Beav.  192. 

Pea)xl  V.  Kehevnch,  15  Beav.  166. 

Daniel,   Q.C.    and  CuUer,    for   the    defendant,    the 
mother,  contended  that  the  children  did  not  take  vested 
interests  within  the  limits  of  perpetuity — 
Vawdnj  v.  Geddes,  1  Russ.  &  Myl.  203. 
Bull  V.  Pritchard,  5  Hare,  567. 

ffdherington  for  a  mortgagee. 

Wood,  V.-C. — ^After  observing  that  the  will  contained 
a  gift  over  of  the  surplus  to  be  accumulated  after  pro- 
viding for  the  maintenance  of  the  testator's  grand- 
daughter, while  there  was  no  such  clause  with  respect  to 
her  children,  stated,  that  the  question  to  be  decided  was, 
whether  the  interests  given  to  the  children  were  vested  at 
their  birth,  or,  if  not  so  vested,  were  void  as  to  remote. 

The  two  classes  of  cases  under  one  of  which  the  bequest 
must  come,  were  described  by  Wigram,  V.-C,  in  Bull  v. 
Pritchard,  The  first  class  comprised  the  cases,  where, 
the  devise  being  to  a  person  at  a  given  age,  and  the 
property  being  given  over  if  the  devisee  died  under  that 
age,  the  Court  had  held  the  first  devise  vested  by  force 
of  the  language  in  the  will.  Thus  in  the  case  of  Hansons. 
Graham,  6  Vcs.  239,  Sir  "W.  Grant  held,  tha|  the  word 
**  when  "  postponed  only  the  enjoyment  and  not  the  vest- 
ing. In  the  other  class  of  cases  the  description  of  the 
devisee  was  such  as  to  make  the  given  age  part  of  that 
description. 

In  the  present  case,  the  word  *'  such  "  in  the  vesting 
clause  had  reference  to  the  original  gift  to  the  children 
until  twenty-five  or  death,  and  the  objects  designated 
were  "all  and  every,  the  child  and  children,"  and  not 
those  only  who  should  attain  twenty-five,  or  die  leaving 
issue. 

Although  Sir  J.  Leach  in  Vawdry  v.  Geddes  observed, 
that  the  presumption  of  an  immediate  gift  failed  where 
the  will  contained  a  gift  over,  this  proposition  was 
denied  by  Sir  W.  Grant  in  Skey  v.  Barnes,  8  Mer.  885, 
and  the  true  rule  had  been  laid  down  by  Lord  Langdale 


in  Davies  v.  Fisher,  that  "in  ordinary  cases,  a  ^ft  over 
upon  a  contingency  does  not  prevent  vesting  in  the  first 
donee. " 

Following  the  authorities  he  held  that  the  children 
became  entitled  at  their  birth  to  vested  interests  in  the 
testator's  leasehold  and  residuary  personal  estate,  and 
that  the  gift  over  of  their  interests  was  void. 

The  allusion  to  presumptive  shares  in  the  maintenance 
clause  was  explained  by  the  fact,  that  the  shares  would 
vary  in  amount  with  the  number  of  children  bom,  until 
ascertained  at  the  death  of  the  mother. 

Wood,  V.-C.    )  Mason  v.  The  Stokes  Bat  Rail- 

21  Nov.  1862.       J       WAY  AND  PlEB  COMPANY, 

Fvblic  Company — Lands   ClauseM  Ad,   1845 — 
Complete  Contract — Specific  Performance. 

When  the  price  of  lands  taken  by  a  public  company 
under  tlvdr  compulsory  powers  has  been  determined,  the 
contract  is  complete,  and  the  Court  tnll  entertain  a  suit 
by  the  landowner  for  spedfijc  pcrforviance. 

The  Stokes  Bay  Railway  and  Pier  Company  was  esta- 
blished by  an  Act  of  Parliament  passed  in  the  year  1855, 
in  which  the  Lands  Clauses  Consol  dation  Act,  1845,  \ras 
incorporatedf 

In  September,  1855,  the  company  served  on  the 
plaintiff,  the  owner  jn  fee,  notice  to  treat  for  the  pur- 
chase of  the  lands,  which  formed  the  sulbject  of  the  pre- 
sent suit.  No  agreement  was  come  to  as  to  the  amount 
of  the  purchase-money  and  compensation,  and  the  com- 
pany, in  accordance  with  sect.  85  of  the  Lands  Ckases 
Act,  had  the  amount  determined  by  a  surveyor,  paid 
the  sum  into  the  Bank,  gave  the  usual  bond,  and  entered 
into  possession  in  October,  1859. 

At  the  election  of  the  plaintiff^  the  amoont  of  the 
purchase-money  and  compensation  was  referred  to  arbi- 
tration, and  determined  by  the  award  of  the  umpire, 
dated  June  29,  1860. 

In  November,  1860,  the  plaintiff  by  mandamus  com- 
pelled the  company  to  take  up  the  award. 

In  December,  1860,  the  plaintiff  furnished  the  com- 
pany with  an  abstract  of  her  title,  and  the  company  in 
their  answer  admitted  the  acceptance  thereof. 

The  bill  was  filed  to  compel  the  company  to  complete 
their  purchase,  and  for  jmyment  of  the  amount  fixed 
by  the  award. 

Hoskins,  for  the  plaintiff,  contended  that  as  soon  as 

the  price  to  be  paid  was  ascertained,  there  was  a  complete 

contract  which  equity  would  specifically  perform. 

Regent's  Canal  Company  v.  Ware,  23  Beav.  575. 

Inge  v.  Birmingham  and  Wolverhampton  BaUway 

Company,  1  Sm.  &  G.  847 ;  s.  c  3  De  G.  M.  &  0. 

C.  T.  Simpson,  for  the  company,  contended  that  the 
parties  having  come  to  no  agreement,  there  was  no  con- 
tract which  a  court  of  equity  could  enforce. 
Haynesy,  Maynes,  1  Drew,  k  Sm.  426 ; 
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that  the  notice  to  treat  formed  no  agreement  to  give 
equity  jurisdiction. 

Adams  v.  BlacfcwctU  Railway  Company^  2  If.  ft  6. 
118; 
that  the  Court  had  no  jurisdiction  to  make  the  company 
take  up  the  award,  and  thus  create  an  agreement ; 

Sutton  If  arbour  Company  y.  Hiichms,  16  Beay.  381. 
and  that  after  the  company  had  taken  up  the  award,  the 
remedy  was  at  law,  either  by  action  of  debt  on  the  awai'd, 
or  under  1  &  2  Vict,  c  110,  s.  18. 

HodgtB*  Law  of  Railipays,  371, 

Gould  V.    Tke  Staffordshire   Potteries   Waterworks 
Company,  14  Jar.  528. 

Wood,  V.-C,  considered  that  the  Court  in  this  case 
.had  ample  jurisdiction ;  that,  although,  aa  decided  in 
Adams  v.  The  BlackuxUl  Sailway  Company,  the  Court 
coald  not  determine  which  of  the  methods  provided  for 
ascertaining  the  price  was  to  be  pursued,  yet,  when  once 
the  price  was  ascertained,  the  contract  was  complete, 
and  the  Court  could  act  aa  in  the  case  of  an  ordinary 
Tcodor  and  purchaser. 

Thst  as  the  company,  on  the  authority  of  the  Regents 
Cnnal  Company  v.  Ware,  could  have  filed  a  bill  asking 
for  specific  performance  against  the  vendor,  and  to  have 
the  conveyance  executed  by  him ;  the  vemdor  had,  on 
the  principle  of  mutuality,  a  corresponding  right  against 
the  company. 

Specific  performance  decreed  with  costs. 


Wood,  V.-C. 

23  Nov.  1862. 


Hook  v.  Hook. 


Gavelkind — Descent  to  Gollaterah^— 
Repreieniaiunu 

A.,  being  seized  of  gavelkind  lands,  died  intestate  and 
vnthovt  ismst  leaving  B,,  the  son,  and  C,  and  D.  the 
A91U  of  a  deceased  son,  of  his  deceased  and  only  brother, 
him  surviving — 

Held,  that  B,  took  one  moiety  and  C.  and  D.  the  ether 
WfiUy  ofA/s  lands  as  his  co-heirs  in  gcwelkind. 

This  case  came  on  upon  motion  for  decree. 

The  suit  was  instituted  to  obtain  a  declaration  of  the 
rights  of  parties  to  certain  lapsed  shares  of  the  produce 
of  gavelkind  lands  devised  in  trust  for  sale  by  the  will  of 
W.  Hook,  who  died  without  issue  in  1861. 

W.  Hook  had  an  only  brother,  £.  Hook,  who  died  in 
1823,  leaving  two  sons,  ^bert  and  Spencer  the  plaintiff. 
Robert  Hook  died  in  1856,  leaving  two  sons  G.  and  R. 
Hook,  two  of  the  defendants. 

It  was  admitted  that  the  shares  in  question  descended 
to  the  heir  or  heirs  of  W.  Hook,  and  the  only  question 
Wiu  as  to  the  heirship. 

The  plaintiff  claimed  to  be  sole  heir. 

The  defendants  G.  and  R.  Hook  claimed  to  be  joint- 
heirs  of  a  moiety,  as  representing  their  father. 


/.*. 


(R9tt,  (IC.  with  him),  for  the  phdntiff. 


There  is  no  authority  for  extending  the  custom  of 
gavelkind  lands  in  collateral  descents  beyond  brothers— 

Co.  Liii,  140  b. 

Bobinsaii  on  Gavelkind,  b.  1,  c.  6. 

Beviston  v.  Husscy,  Skin.  385. 

Crump  V,  Norwood,  7  Taun.  362. 

Chitty  on  Descent,  183  ; 
citing  the  opinions  of  Fcckham,  Preston,  and  Butler  in 

Doe  V.  Gooding. 
Customs  are  not  to  be  extended  by  analogy — 

Badcliffy,  Chaplin,  4  Leon.  242. 

Denn  v.  Spray,  1  T.  R.  461. 

1  Boll.  Ab.  623. 

The  right  of  representation  is  not  a  part  of  the  old 
common  law,  and  ought  not  to  be  applied  to  gavelkind 
tenure  further  than  is  proved  by  the  cases.  The  rules  of 
descent  by  the  old  law,  of  which  gavelkind  is  a  relic, 
were  the  same  for  realty  and  personalty — 

Blackhorough  v.  Davis,  1  P.  Wins.  49  ; 
and  are  embodied  in  the  Statutes  of  Distributions ; 

2  Black.  Comm.  516. 

O^Hfrne,  for  the  defendants  G.  and  R.  Hook. 
Partibility  extends  to  all  collaterals  ;  representation  is 
an  essential  element  of  the  English  law  of  descent,  and 
applies  to  customary  tenures — 

Clement  v.  .Scudamore,  1  P.  Wms.  63  ;  1  Salk.  248. 

Locke  V.  Coleman,  1  M.  &  Cr.  423. 

Bobinsoiuon  Gavelkind,  116  (3rd  ed.)  and  coses  there 

cited. 
Chitty  on  Descents,  ubi  sup. 
Watkins  on  Descents,  97. 

/.  N.  Higgins  in  reply. 

Wood,  V.-C.  said,  that  the  opinions  of  all  the  counsel 
in  Doe  v.  Gooding  agreed  to  this  extent,  that  the  partible 
quality  of  gavelkind  lands  extended  to  brothers  and  the 
"issue"  or  "representatives"  of  brothers,  which  was 
enough  for  the  present  case. 

"  The  law  "  (to  use  the  words  of  Lord  Holt  in  Clem£nt 
V.  Scvdamore)  "  would  imply  all  the  necessary  incidents 
of  descent,"  one  of  which  was  the  right  of  representation 
ad  infinitum. 

The  suggested  analogy  of  the  Statutes  of  Distributions 
would  require  that  collaterals  in  the  samo  degree  should 
take  per  capita,  which  was  contrary  to  the  custom  of 
gavelkind,  as  was  shown  by  the  cases  cited  by  Robinson. 

It  must  be  declared  that  the  plaintiff  was  entitled  to 
one  moiety,  and  the  defendants  G.  and  R.  Hook  to  the 
other  moiety  of  the  undisposed-of  real  estate  of  W. 
Hook  as  his  co-heirs  in  gavelkind. 

Wood,  V.-O.        )  ^aj^wrfc  The  Fishmongers* 
22,  25  Nov.  1862.     )  Company. 

Practice — Costs — Reinvestment  in   Land — Special 

Act. 

Persons  taking  land  under  compulsory  poioers  in  Acts 
of  Parliament  must  pay  the  costs  of  numerous  small 
reinvestments  in  land  if  not  vexatious  and  unnecessary. 
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This  was  a  petition  for  the  reinvestment  in  land  of 
500?.,  part  of  the  purchase  money  of  lands  taken  by 
the  Corporation  of  London  under  certain  Acts  for  the 
rebuilding  of  and  improving  the  approaches  to  London 
Bridge. 

The  money  was  paid  into  Court  upwards  of  thirty  years 
ago,  and  the  greater  part  had  been  reinvested  by  nume- 
rous small  instalments,  but  about  7,000/.  remained 
uninvested. 

The  Acts  empowered  the  Court  to  order  the  costs  of 
reinvestment  to  be  paid  by  the  corporation  out  of  the 
London  Bridge  Approaches  Fund. 

The  corporation  resisted  the  payment  of  the  costs  of 
the  present  application,  on  the  ground  (inter  alia)  of  the 
number  and  smallncss  of  the  investments. 

Jessely  for  the  petitioners. 

In  Brand<ni  v.  Brandon,  6  Nov.  1862,  the  Vice- 
Chancellor  Kindersley  made  a  company  pay  the  costs 
of  a  second  investment  of  only  80/. 

Ponti/eXf  for  the  corporation. 

Wood,  V.-C,  having  taken  time  to  look  into  the  cases, 
said  that  the  authorities,  especially  Jones  v.  Lewis,  2 
Mac.  &  G.  162,  established  the  rule  that  a  case  of  vexa- 
tious and  unnecessary  expense  must  be  made  out  against 
the  petitioners  to  disentitle  them  to  their  costs  of  such  re- 
investments, and  he  thought  that  no  such  case  was  made 
out  in  the  present  instance.  The  corporation,  therefore, 
must  jMiy  the  costs. 

Note, — In  the  following  cases  the  company  were 
oi'dercd  to  pay  the  costs  of  several  investments  : — 

Be  Bartholometo's  Hoapiiail,  4  Drew.  425. 

Jones  V.  Ltxcis,  vJbi  supra. 

Ex  parte  Eton  College,  3  Rly.  Ca.  271 ;  but  see  p.  272. 

Ex  parte  Bouverie,  4  Rly.  Ca.  229. 

Ex  parte  Rector  of  Loughton,  5  Rly.  Ca.  591. 

Be  St.  Catherine's  Dock  Co.  3  Rly.  Ca.  614. 

Be  Merchant  Tailors^  Co.  10  Beav.  485. 

Be  Woollei/s  Estate,  17  Jur.  860,  V.-C.  S. 

Be  Vawdrey,  3  Gif.  224. 
In  the  following  case  the  company  were  not  required 
to  pay  such  costs  : — 

Ex  parte  Copley,  4  Jur.  (n.  s.)  297,  M.  R. 
See,  too. 

Be  MacdonaJ^s  Will,  2  L.  T.  (k.  s.)  168  ;  and 

Ex  parte  Stevens,  15  Jiur.  248. 

In 
Be  Hardy's  EstaU,  18  Jur.  870, 
the  company  received  their  costs  of  appearance  on  (he  peti- 
tion out  of  the  fund. 


Bankmptcsy.      )   /»  y«  George  Fbedebick 
25  Nov.  1862.         j  Chtjbch. 

Before  Mb.  Commissioner  Holroyd. 
Practice — Evidence  of  Assent  of  Creditors  to  Deed 
of  Assignment — Banhniptcy  Act^  1861,  «.  192, 
199. 

The  mere  production  of  the  registrar's  certifUaU  of  Ui^ 
registration  of  a  deed  of  assigmneni,  with  an  affidavit  of 
the  bankrupt  that  the  conditions  of  section  192  of  the 
Bankruptcy  Act,  1861,  have  been  complied  with,  is  luA 
necessarily  sufficient  evidence  to  justify  the  Court  in  dis- 
missing a  petition  for  adjudication.  « 

The  bankrupt,  a  shoe  factor  of  Giltspur-street,  witt . 
debts  amounting  to  29,283Z.,  and  assets  to  about  500/., 
executed  a  deed  of  assignment  for  the  benefit  of  creditors. 
In  the  interval  of  28  days  allowed  between  the  execution 
of  the  deed  and  its  registration,  the  petition  for  adjudi- 
cation was  filed  by  a  dissenting  creditor.  AftSrwards, 
and  within  the  28  days,  the  deed  was  signed  by  48  out 
of  80  creditors,  representing  debts  to  the  amount  of 
23,080/.  and  duly  registered.  The  case  now  came  on, 
on  notice  of  an  application  to  dismiss  the  petition. 

Bagley,  for'the  bankrupt,  produced  the  certificate  of 
the  registrar,  and  an  affidavit  of  the  bankrupt  stating 
the  facts  as  above,  and  that  the  requirements  of  section 
192  of  the  Act  had  been  complied  with,  and  asked  for 
the  <^ifiinii««it1  of  the  petition  under  section  199. 

Lloyd  (of  the  firm  of  Ford  and  Lloyd)  for  the  peti- 
tioning creditor,  contended  that  he  was  entitled  to  an 
adjournment,  to  give  time  for  examining  the  deed,  and 
ascertaining  that  it  was  executed  or  assented  to  by  "a 
majority  of  the  creditors  representing  three-fourths  in 
value. " 

The  Commissioner  thought  that  he  was  entitled  to  the 
adjournment  Eventually,  the  parties  having  retired  for 
the  purpose  of  examining  the  deed,  and  the  petitioning 
creditor  being  satisfied  with  the  evidence  of  assent,  the 
petition  was  dismissed,  the  petitioning  creditor's  costs 
to  come  out  of  the  estate. 

[iVbte. — Mr.  Commissioner  Holroyd  has  issued  an  order 
of  the  22nd  Nov.  1862,  directing  that  in  the  case 
of  every  petition  for  adjudication  (except  petitions 
in  form&  pauperis),  a  deposit  shall  be  made  with 
the  messenger  of  the  Court,  before  adjudication,  of 
8/.  where  the  debts  are  under  800/.,  and  10/,  where 
they  are  over  that  sum.  Before  proceeding  to  ad- 
judication, the  registrar  shall  in  future  require  the 
receipt  of  the  messenger  to  be  produced.] 
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Be^ets  v.  Menzies. 


After  verdict  for  plaintiffs  defendant  oUaitied  a  rule 
-Vin  to  enter  Uie  verdict  for  him  on,  a  poiiU  reaerved,  arid 
also  for  a  new  tried. 

Tfu  Court  ordered  the  former  part  of  the  rule  to  he 
ar^ud  first,  atid  made  that  part  of  the  rule  ahsolide. 
Defendant  then  signed  judgment.  On  appeal,  the  Court 
of  Error  affirm^  the  Queen's  Bench  ;  but  the  judgment  of 
the  Court  of  Error  loas  afterwards  reversed  in  the  House 
of  Lords. 

Held,  thaty  incutnuch  as  the  signing  of  judgnutU  did 
not  appear  to  have  injurunisly  affected  the  plaintiff's 
position,  the  defeTidant  teas  not  precluded  from  Juiving  his 
nUe  for  a  new  trial  argued. 

Action  for  infTingemeut  of  a  patent  Veixlict  for 
plaintiif,  with  leare  reserved  to  move  to  enter  a  verdict 
for  the  defendant  Afterwards  the  Coort  granted  a  rule 
Niii  to  enter  the  verdict  for  the  defendant  upon  the 
points  reserved,  and  for  a  new  trial  on  the  ground  that 
the  verdict  was  against  evidence.  When  the  rule  came 
on  to  be  argued,  Campbell,  C.J.,  directed  that  so  much 
of  the  rule  only  should  be  argued  as  related  to  the  enter- 
ing a  verdict,  and  that  the  other  jvart  of  the  rule  should 
stand  over  until  after  the  judgment  of  the  Court  upon 
the  first  part  Upon  the  argument  so  made,  the  Court 
made  abeolute  the  rule  to  enter  the  verdict  for  tlic 
defendant  [5  Jur.  (n.  s.)  1164]  ;  and  it  was  further  ordered 
by  the  rule  of  the  Court  that,  "in  the  event  of  the  plain- 
tiff appealing  to  the  Court  of  Error,  so  much  of  the  said 
rule  as  relates  to  a  new  trial  be  enlarged  till  after  the 
judgment  of  the  said  Court  of  Error  has  been  delivered 
herein."  The  plaintiff  did  appeal  to  the  Court  of  Ex- 
chequer Chamber,  which  confirmed  the  judgment  of  the 
Court  below.  The  defendant,  who  had  signed  final  judg- 
ment after  the  judgment  of  the  Court  of  Queen's  Bench, 
and  before  the  judgment  of  the  Court  of  Error,  thereupon 
sppHed  to  the  Court  of  Chancery  to  dissolve  an  interim 
injunction  which  had  been  granted  restraining  the  de- 
fendant from  committing  the  alleged  infringement.  The 
rule  above  set  out  was  made  an  exhibit  in  Chancery,  but 
the  fact  of  the  existence  of  the  pending  rule  was  not  other- 
wise brought  before  the  notice  of  the  Vice-Chancellor. 
The  Vice-Chancellor  dissolved  the  injunction  in  July, 
1B60,  upon  the  terms  that  the  defendant  should  keep  an 
ac(t)imt,  8o  that  the  plaintiff  should  not  be  damnified  in 
case  he  should  succeed  in  the  House  of  Lords.  In  the 
Ksaon  of  1862,  the  House  of  Lords  reversed  the  judg- 
)nent  of  the  Exchequer  Chamber.  This  term  the  rule  for 
anew  trial mw  again  aet  down  in' the  new  trial  paper 
bytheMMaat 


Macavlay,  Q.C.,  for  the  plaintiff,  obtained  a  rule 
Xisi  calling  on  tho  defendant  to  show  cause  why  the 
rule  should  not  be  struck  out 

Montague  Smith,  QrC,  and  Hindmardi,  Q.C.,  now 
showed  cause : 

The  defendant  was  obliged  to  sign  judgment  in  order 
to  obtain  his  costs,  and  that  the  amount  of  bail  in  error 
might  be  fixed.  If  the  plaintiflf  felt  himself  aggrieved  by 
the  signing  of  final  judgment,  he  should  have  made  ap- 
plication at  the  time.  The  plaintiff  has  no  claim  on  the 
equity  of  the  Court,  for  the  defendant  has  been  com- 
pelled by  the  Vice-Chancellor  to  keep  an  account  of 
everything  manufactured  by  him  under  tlie  alleged 
patent.  Tlie  Attorney-General  would  not  pcnnit  a  scL 
fa.  to  issue  whilst  matters  stood  as  they  did  between  the 
judgment  of  the  Vice-Chancellor  and  that  of  the  House 
of  Lords.  The  Vice-Chancellor  dissolved  the  injunction, 
not  upon  any  technicality,  but  because  he  thought  he 
ought  not  to  keep  it  in  force  against  the  opinion  of  nine 
judges. 

Macaulay,  Q.C.,  Grove,  Q.C.,  and  Udall,  m  support 
of  the  rule. 

By  signing  final  judgment  the  defendant  lost  the 
power  of  maintaining  his  position  as  an  applicant  for  the 
further  judgment  of  the  Court.  The  defendant  did  not 
take  the  proper  course.  By  the  Common  Law  Procedure 
Aet,  when  a  case  is  taken  to  error,  the  Court  above  is  to 
give  the  judgment  which  should  have  been  given  by  the 
Court  below.  The  fact  of  the  pending  rule  was  not 
proj^erly  brought  to  the  Vice-Chancellor's  notice.  The 
plaintiff  thought,  and  was  justified  in  thinking,  that  the 
rule  was  abandoned.  It  had  been  removed  from  tho 
New  Trial  Paper.  It  is  not  equitable  that  the  defendant 
should  now  proceed  with  his  rule.  The  account  kept  by 
the  defendant  was  no  protection  against  the  imcontroUed 
use  of  the  plaiutift*s  patent  by  the  rest  of  the  world 
during  two  years  ; — or  against  a  sei.  fa.  During  those 
two  years  the  plaintiff  would  be  unable  to  obtain  any 
fresh  licensees. 

The  Court.  —  "We  are  of  opinion  that  we  ought  not 
to  prevent  the  defendant's  rule  from  being  aigued.  "We 
think  that  the  defendant,  when  he  signed  judgment,  did 
intend  to  sign  final  judgment ;  but  we  do  not  think  that 
the  plaintifTs  position  has  been  in  any  way  weakened  by 
the  signing  of  the  judgment.  "We  think  that  the  Vice- 
Chancellor's  judgment  would  have  been  warranted,  and 
would  probably  have  been  the  same,  if  all  the  facts  had 
been  fully  brought  before  lum.  Upon  the  whole  we 
must  decline  to  interfere. 

Hule  discharged. 
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20  Nov  1862.  )  ^^^"^^  GiMBLETTE,  an  Attorney. 

Bule  to  alter  the  Name  of  an  Attorney  on  the  RoU. 

The  Court,  in  acceding  to  an  appli<:a(ion  to  alter  the 
name  of  an  Attorney  oii  the  Roily  refused  to  express  any 
opinion  as  to  the  right  of  a  jyerson  to  change  his  name. 

Horace  Lloyd  moved,  on  behalf  of  John  Henry  Gim- 
blette,  an  attorney  of  this  Court,  for  a  rule  directing 
**  that  the  name  John  Henry  Henry  be  entered  on  the 
Roll  of  Attorneys  of  this  Court  in  lieu  of  the  name  of 
John  Henry  Gimblette,  and  that  the  masters  be  at  liberty 
to  make  an  indorsement  of  such  alteration  on  the  ad- 
mission of  the  said  J.  H.  Gimblette."  The  applicant 
stated  in  his  affidavit  that  he  desired  to  change  his  name 
in  consequence  of  painful  family  dissensions  and  annoy- 
ances ;  that  he  had  no  fraudulent  motive,  and  that  no 
proceedings,  civil  or  criminal,  were  contemplated  or 
pending  against  him. 

Similar  applications  have  been  made  and  granted  in  all 
the  Courts. 

Exparte  Benthall,  6  M.  &  G.  722. 

Ex  parte  James,  9  C.  B.  220  ;  5  Ezch.  310. 

Ex  parte  Moses,  19  L.  J.  Q.  B.  345. 

The  Court. — This  has  been  done  before,  and  we  see 

no  objection  to  its  being  done  now  on  the  affidavit  before 

us.     "We  must  not,  however,  be  supposed  to  lay  down 

any  role  of  law  as  to  the  right  of  a  person  to  change  his 

name. 

Eule  absolute 

Note, — On  Nov.  2l8t,  Field  made  a  similar  application 
on  behalf  .of  Edmund  Jonathan  Watkins  Hornblower 
Clarke,  an  attorney,  who ,  desired  that  the  names 
**  Jonathan  Watkins  "  should  be  struck  out  of  his  name 
on  the  roll  of  attorneys,  on  the  ground  that  his  name,  as 
it  stood  at  present,  was  of  an  inconvenient  length  in 
affidavits  and  other  legal  proceedings.  The  Court  ex- 
pressed great  unwillingness  to  interfere  with  the  roll,  but, 
being  pressed  with  ^a;  parte  Qimblette,  and  the  cases  there 
cited,  finally  granted  the  application. 

Q.  B.       1  Begina  v.  The  Inhabitants  of 
22  Nov.  1862.  J  Hawkhurst. 

The  Common  Law  Procedure  Act,  1854,  s.  34,  gimng 
the  right  of  appeal  where  a  nUe  is  made  abaolute  on  a 
point  reserved  oA  the  trial,  does  not  apply  to  indictments 
removed  into  the  Qifeen*s  Bench  by  certiorari, 

Barrow  moved  for  leave  to  give  notice  of  appeal 
herein,  the  four  days  for  doing  so  having  expired.  It 
was  the  case  of  an  indictment  for  non-repair  of  a  high- 
way (reported  ante,  p.  18),  where  the  Court  made 
absolute  a  rule  obtained  on  leave  reserved  to  enter  a 
verdict  for  the  defendants.  The  question  was,  whether 
the  right  of  appeal  given  by  the  Common  Law  Procedure 
Act,  1854,  s.  34,  extended  to  the  case  of  an  indictment 
removed  into  this  Court  by  certiorari  f     The  learned 


counsel  arguc^  that  it  extended  at  all  events  to  indict- 
ments for  non-repair,  which,  though  criminal  proceedings 
in  form,  were  civil  in  substance,  and  cited, 
Bectina  v.  Wright,  1  Ad-  &  El.  434,  and 
Prince  of  Wales  v.  Bristol  Water  Works,  24  L.  J. 
Ex.  205.  ^ 

CocKBURN,  C.J. — This  is  a  criminal  proceeding  so  far 
as  regards  the  rules  of  criminal  procedure  in  the  trial 
of  the  case.  There  cannot  be  a  shadow  of  doubt  on 
reading  the  statute  that  it  was  intended  to  apply  to  civil 
proceedings  only,  and  this  being  Ai  point  of  form  a 
criminal  proceeding,  whatever  it  may  be  in  substance, 
we  cannot  apply  the  provisions  of  the  Common  Law 
Procedure  Act  to  it. 

22  Nov  1862      )  '^^^^  ^'  Wilson  and  Another. 
Bill  of  Sale  —  Provision  for  "Immediate  Pay- 
ment"— EiglU  to  Seize  Chattels. 

The  grantees  of  a  bill  of  sale  were  entilled  to  seize  goods 
and  cheUtels  if  payinent  were  not  made  "  immediately  en 
de7nand"  thereof  by  them  or  on  their  behalf  They  de- 
m/inded  immediate  payment  in  writing  through  their 
attorneys,  and  the  demand  was  sent  to  the  grantor  by  a 
bailiff  who  had,  in  fact,  authority  to  receive  the  money, 
but  did  not  inform  the  grantor  Husreof,  Payment  net 
being  immediately  nrwde  to  the  bailiffs  he  at  once  seized  the 
goods. 

Held,  thcU  the  granJbor  toas,  in  any  event,  entitled  to 
a  **  reasonable  "  time  to  procure  the  money  ;  that  (he  notice 
to  pay  the  attorneys  imposed  no  obligation  upon  the  grantor 
to  pay  the  bailiff;  that  the  bailiff  not  having  informed 
the  grantor  of  his  authority  to  receive  the  m/mey,  had,  as 
against  the  grantor,  no  such  personal  authority ;  and 
that  if  he  had  so  informed  the  grantor,  the  latter  ^oould 
have  been  entitled  to  ascertain  for  himself  the  fact  of  the 
bailiff  *s  alleged  authority. 

This  was  an  action  tried  before  Wightman,  J.,  at  the  last 
Huntingdon  Assizes,  for  trespass  in  breaking  and  entering 
and  taking  away  the  plaintiff's  goods.  To  this  a  jnsti- 
fication  was  pleaded  under  a  bill  of  sale  of  the  goods  in 
question.  A  verdict  was  taken  by  consent  for  the  plain- 
tiff, for  151.,  the  value  of  goods  not  included  in  the  bill  of 
sale  ;  and  with  regard  to  the  goods  that  were  so  included 
the  plaintiff  contended  that  there  had  been  no  sufficient 
demand  in  writing  and  default  after  demand,  to  entitle 
the  defendants  to  seize  under  the  terms  of  the  bill  of 
sale.  On  this  point  leave  was  reserved  to  move  to 
increase  the  damages,  and  a  rule  was  accordingly,  in  this 
term,  obtained  by  O'Malley,  Q.C.,  for  that  purpose. 
The  bill  of  sale  contained  a  covenant  on  the  part  of  the 
plaintiff  that  he  would,  "  immediately  on  demand  thereof 
in  writing,  signed  by  or  on  behalf  of  Messrs.  W.  (the 
defendants)  being  delivered  to  or  left  for  him  at  his  last 
known  place  of  abode,  pay  to  Messrs.  W.  the  principal 
sum  of  200/.,"  and  it  contained  also  a  proviso  that  if  the 
plaintiff  did  not  immediately  on  such  demand  pay  the 


S>  Km.  UO.] 


THE  NEW  REPORTS. 


89 


sail  tma,  Messre.  W.  should  be  entitled  to  enter  and 
seue  the  goods.  The  defendants  haying  instructed  their 
attcmeys  to  put  the  bill  of  sale  in  force,  a  bailiff  was 
sent  to  the  phuntiff  with  a  notice  signed  by  the  defendants' 
attorneys,  commencing,  *'We,  as  attorneys  for  and  on 
behalf  of  Messrs.  W.,  hereby  demand  immediate  pay- 
ment,** Ac 

The  plaintiff,  on  receipt  of  this,  said  to  the  bailiff, 
"Do  your  best  and  yonr  worst,**  on  which  the  bailiff 
forthwith  proceeded  to  seize  the  goods.  The  bailiff 
inu,  in  point  of  fact,  authorised  to  receiye  the  money, 
but  nothing  was  said  about  it  by  him  to  the  plaintiff  at 
the  time  he  handed  him  the  notice  as  above  mentioned. 

Mills,  Q.  C,  and  Phear,  showed  caose.  The  defendants 
were  entitled  to  seize  if  payment  did  not  immediately 
follow  the  demand,  and  the  bailiff  being  in  point  of  fact 
authorised  to  receive  the  money,  the  plaintiff  was  bound 
to  pay  him,  and  refused  at  ins  periL  Besides,  admitting 
that  a  reasonable  time  was  to  be  allowed  the  plaintiff  after 
demand,  he  has,  by  his  conduct,  waived  any  such  right. 

Boltan  y.  Beynolda,  29  U  J.  Q.  B.  12,  per  Bkck- 
bum,  J. 

C<myn*s  Dtgest,  "Ck)ndition,"  G.  8. 

Hyde  v.  WaUa,  12  M.  &  W.  261. 

HocksUr  V.  DdaUmr,  22  Lb  J.  Q.  B.  455. 

G'McUiey,  Q^Cf  and  I),  J).  Keane,  were  not  called  on. 

CocKBT7BN,  C.J. — I  am  of  opinion  that  this  rule  must 
be  made  absolute.  By  the  terms  of  this  bill  of  sale  the 
plaintiff  was  entitled  to  retain  possession  of  the  goods 
imtil  demand  of  payment  of  the  money  for  which  the 
bill  of  sale  was  security ;  on  the  other  hand,  on  demand 
made,  he  was  under  an  obligation  to  pay  immediately, 
and,  if  he  did  not,  then  the  grantee  of  the  bill  of  sale 
was  entitled  to  seize  the  goods  to  which  it  referred.  Now 
here  a  demand  was  made  of  immediate  payment,  and  as, 
by  the  terms  of  the  bill  of  sale,  the  attorneys  were  war- 
rauted  in  making  it,  that  brings  us  to  the  question,  what, 
according  to  its  terms,  is  the  meaning  of  ''immediate  ? " 
It  is  conceded  that  the  word  must  receive  a  reasonable 
conatroction ;  it  cannot  be  said  a  person  on  whom  a 
demand  is  made,  must  do  the  thing  demanded  in  the 
very  next  instant  of  time,  ex.  gr,  if  it  be  payment  of 
money,  he  must  have  at  least  time  to  go  to  a  convenient 
place  of  deposit,  so  that  there  must  be  some  reasonable 
extension  of  time  xmder  the  term  "immediate."  So, 
too,  with  reference  to  other  circumstances  that  may  arise, 
if,  as  here,  not  the  party  interested  under  the  bill  of  sale, 
bat  his  attorneys  are  to  receive  the  payment,  the  person 
who  is  called  on  to  pay  may,  if  the  attorneys  employ  some 
one  whose  authority  is  questionable,  have  a  reasonable 
time  to  satisfy  himself  as  to  the  authority  of  the  person 
so  employed.  In  this  case,  the  attorneys  send  the  de- 
mand by  a  bailiff^  and  authorise  him  to  receive  the 
money,  but  the  demand  which  they  thus  make  does  not 
convey  to  the  plaintiff  the  fact  that,  instead  of  being  a 
demand  of  payment  to  themselves  only,  which,  on  its 
^^»  it  purports  to  be,  it  wiU  be  satisfied  by  payment  to 
the  battfl*    That,  in  some  diape  or  other,  oo^t  to  have 


been  communicated  before  they  were  entitled  to  the 
immediate  possession  of  the  goods.  And  even  if  it  had 
been  communicated,  and  there  was  nothing  more  than 
the  bailiff's  word  for  it,  1  think  the  party  would  have 
been  entitled  to  have  ascertained  first,  whether  he  had 
such  authority  in  fact  or  not.  In  my  opruion,  therefore, 
the  absence  in  this  case  of  all  communication  by  the 
attorneys  who  made  the  demand,  that  the  bailiff  was 
authorised  to  receive  payment  was  fatal  to  this  demand, 
as  carrying  with  it  the  obligation  of  immediate  payment 
to  him.  The  distinction  between  this  case  and  that  of  a 
bailiff  authorised  to  distrain  is  clear, — there  the  money 
is  due  without  further  demand,  and  the  right  to  seize  has 
already  occurred. 

It  was  contended,  however,  in  argument,  that  whatever 
opportunities  the  plaintiff  was  entitled  to»  the  omission 
of  these  essentials  was  waived  by  the  plaintiff's  conduct 
on  receipt  of  the  notice,  and  that  he  thereby  waived 
any  extension  of  time  under  the  word  ''immediate." 
This,  however,  was  a  question  for  the  jury,  and  the  point 
not  having  been  taken  at  the  trial,  we  cannot  enter  into 
it  on  this  leave  reserved. 

WiGHTHAN,  Blackbttbk,  and  Mellob,  JJ.  concurred. 

Rule  ab§oluU, 
Nole. — See  BrighUey  v.  Norton^  post,  p.  93. 


Q.B. 

24  Nov.  1862 


.! 


£X  FABTZ  Ck>OMB£S. 


Bankruptcy  Act,  1861—24  <£?  25   Vict,  c  134, 
88.  94,  98,  and  99 — Petition  in  County  Court 

Where  a  hankrupt,  whose  debts  exceed  SOOZ.,  petitions 
in  formd  pauperis  when  in  gaol,  the  Judge  of  the  County 
Court  of  the  district  in  which  the  gaol  is  situate,  after 
adjudicating  the  petitioner  Ti  bankrupt,  has  no  power  to 
transfer  the  proceedings,  under  sect.  94  of  the  Bankruptcy 
Act,  1861,  to  the  County  Court  of  the  district  in  which 
the  bankrupt  had  resided  for  the  six  months  previously. 

This  was  a  rule  obtained  by  Qijfard,  calling  on  the 
Judge  of  the  Glamoiganshire  County  Court  to  show  cause 
why  he  should  not  hear  and  adjudicate  on  the  petition  of 
one  Coombes,  a  bankrupt. 

The  bankrupt,  whose  debts  exceeded  300?.,  being  in 
gaol  at  Cardiff,  and  unable,  through  poverty,  to  petition 
the  proper  Court,  presented  his  petition  to  the  County 
Court  of  the  district  of  Cardiff  (in  the  argument  and 
judgment  called,  for  convenience,  the  "Gaol  County 
Court "),  and  was  by  the  Judge  of  that  Court  duly  ad- 
judicated bankrupt,  under  sect.  99  of  the  24  &  25  Vict, 
c.  134.  The  Judge  thereupon  made  an  order  precisely 
as  he  would  have  done  under  sect  94,  if  the  bankrupt's 
debts  had  not  exceeded  300/.,  transferring  the  proceedings 
to  the  Glamorganshire  County  Court,  vrithin  the  district 
of  which  the  bankrupt  had  resided  for  the  specified  time 
previous  to  his  bankruptcy  (called  for  convenience  the 
"  Home  County  Court  '*).  The  Judge  of  that  Court,  how- 
ever, declined  to  entertain  the  proceeding,  on  the  ground 
that  he  had  no  jurisdiction  to  do  so.     The  question  was. 
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whether,  on  the  conBtruction  of  sections  94,  98,  and  99 
of  the  statute,  he  was  right  in  so  holding  ? 

Horace  Lloyd  now  showed  cause. 

Giffard  supported  the  rule. 

CocKBURX,  C.J. — I  am  of  opinion  that  this  rule  must 
be  discharged.  The  question  is,  whether  the  Judge  of 
the  Glamorganshire  County  Coiirt  was  called  on  to  ad- 
judicate in  the  case  of  Coombes,  and  I  am  of  opinion 
that  ho  was  right  in  declining  to  exercise  the  jurisdiction 
which  he  was  called  on  to  exercise.  This  question  turns 
on  the  effect  of  section  9-4  of  the  last  Bankrupt  Act, 
taken  together  with  sections  98  and  99  ;  and  it  is  im- 
possible to  reatl  section  94,  and  not  to  see  that  it  applies 
solely  to  cases  where  the  debts  are  under  300Z.  The  jm-is- 
diction  is  primarily  in  the  district  Court  ;  but,  by 
sections  94,  9$,  and  99,  jurisdiction  is  given  as  to  bank- 
rupts in  custody  to  the  County  Courts.  "Where  the 
debts  are  under  300/.,  the  **Gaol  County  Court"  has 
jurisdiction  to  entertain  the  petition  of  the  bankrupt,  so 
flir  as  the  adjudication  is  concerned  ;  but  that  Court  is 
directed  to  transfer  the  proceedings  to  the  **H.omo 
County  Court."  It  is  clear,  therefore,  if  this  case  had 
been  within  section  94,  the  proceedings  would  have  been 
properly  transferred ;  but  when  we  come  to  consider 
whether  this  applies  to  proceedings  under  sections  98  and 
99,  the  case  is  totally  different.  Those  pections  relate  to 
l>orsons  in  the  condition  of  paupers,  but  whose  debts  are 
not  limited  as  in  section  94.  How  can  it  be  said  that 
the  Court,  the  right  to  petition  which  I  assume  is  given 
to  the  bankrupt,  has  any  power  such  as  that  which 
section  94  gives  ?  It  is  impossible  to  incorporate  section 
94  with  sections  98  and  99.  The  Act  does  not  point  out 
what  Court  the  bankrupt  is  to  petition  in  a  case  like 
this,  and  it  has  been  contended  in  argument  that  the 
petition  should  have  been  presented  to  the  District  Court 
of  Bankruptcy,  and  not  to  the  "Gaol  County  Court," 
although  the  latter  is  to  a(\judicate  him  bankrupt ;  but 
a  difficulty  arises  in  this  view,  as  there  is  no  machinery 
for  the  transfer  of  the  petition  from  one  of  these  Courts 
to  the  other.  However,  I  do  not  wish  to  throw  any 
doubts  on  the  propriety  of  petitioning  the  "  Gaol  Coimty 
Court ;  "  but  we  would  throw  out  our  opinion  on  the 
doubts  to  which  these  provisions  give  rise,  in  the  hope 
that  an  exposition  may  be  given  of  them  by  the  legis- 
lature at  as  early  a  period  as  possible. 

WiOHTMAN,  Blackburn,  andMELLOR,  JJ.,  concurred. 

RuU  discharged. 


ment,  when  found,  might  be  removed  into  the  Centad 
Criminal  Court  under  the  provisions  of  19  &  20  Vict, 
c.  16.  The  Court  granted  a  mle  Nisi  upon  affidavits 
by  the  prisoner  and  his  attorney  setting  forth  several 
articles  from  newspapers  published  in  Liverpool,  com- 
menting on  the  case  of  the  prisoner,  and  on  certain  recent 
losses  of  ships.  The  prisoner's  attorney  also  swore  that 
it  was  impossible  that  the  prisoner  should  have  a  fair 
trial  at  Liverpool  before  jiu*ors  brought  thence,  because 
the  cose  of  the  prisoner  had  excited  great  discussion 
there,  and  a  great  prejudice  existed  against  him. 

Bretty  Q.Ct  for  the  prosecution,  now  showed  cause. 
None  of  the  newspaper  paragraphs  set  out  were  written 
since  August.  These  newspapers  have  scarcely  any 
circulation  beyond  Liverpool.  It  does  not  follow  that 
the  prisoner  will  be  tried  by  Liverpool  jurymen, 
because  he  is  tried  at  Liverpool ; — ^the  panel  is  chosen 
from  the  whole  of  the  southern  division  of  Lanca- 
shire. The  prisoner's  case  has  been  discussed  among 
shipowners  and  underwriters,  but  not  among  the  class 
from  which  jurymen  are  taken.  All  these  statements 
are  proved  by  the  affidavit  of  the  attorney  for  the  pro- 
secution. 

Sleigh  supported  the  rule. 

By  the  Court. — The  rule  must  be  discharged.  It  is 
not  merely  because  a  prisoner  fancies  he  cannot  have  a 
fair  trial  that  we  can  order  him  to  be  tried  elsewhere. 
No  ground  has  been  made  out  for  removing  the  indict- 
ment.    The  prisoner  can  take  care  that  the  jurors  who 

try  him  do  not  come  from  LiverpooL 

Rule  discharged. 


Q.B. 

26  Nov.  1862. 


Murray  and  Another  v.  Arnold. 


Reoina  V,  Buxton. 


Q.B.  I 

25  Nov.  1862.       ) 

The  Court  must  be  satisfied  thai  there  are  reasonahle 
grounds  for  removing  an  indictmtivt  into  the  Central 
Criminal  Court  under  19  ds  20  Vict,  c  16. 

On  Nov.  20th  Sleigh  moved  on  behalf  of  George 
Buxton  (a  prisoner  committed  for  trial  at  the  next 
Liverpool  Assizes,  on  a  charge  of  being  an  accessory  to 
the  wilful  burning  of  a  ship)  for  an  offler  that  the  indict- 


Money  paid  into  Court  hy  defendant  to  abide 
the  event  of  a  trial  —  Subsequent  bankruptcy  of 
defendant^U  <t- 13  Vict  c.  106,  s.  184. 

Money  paid  into  Court  by  a  defeiuiant  to  abide  tJte  event 
of  a  trials  is  not  affeded  by  his  subseg^ient  bankruptcy^  and 
(he  plaintiffs  having  obtained  a  verdict  in  the  action,  is 
entitled  thereto. 

Action  by  drawer  against  acceptor  of  a  bill  of  exchange. 
Writ  issued,  Feb.  22nd,  1862.  Due  notice  of  trial  was 
given  for  the  sittings  of  April  16th.  On  that  day,  how- 
ever, the  defendant  obtained  an  order  from  a  Judge  at 
chambers  for  a  commission  to  examine  witnesses  in  India.' 
The  appUcatiou  was  opposed  by  the  plaintiff  on  the 
ground  that  it  was  only  sought  for  purposes  of  delay, 
and  that  the  defendant  was  insolvent.  The  Judge  made 
the  order  upon  the  terms  that  the  defendant  should  pay 
100/.  into  Court  On  July  28th  defendant  was  abjudi- 
cated a  bankrupt  upon  on  act  of  bankruptcy  committed 
on  July  24th,  1862.  The  cause  was  tried  at  Liverpool 
in  August,  1862,  and  the  plaintiff  obtained  a  verdict  for 
155/.     The  costs  were  taxed  at  51/.    After  iudgment. 
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Bladtbum,  J.,  made  an  order  that  the  100/.  paid  into 
Court  by  the  defendant  should  be  paid  to  the  plaintiff. 

On  Nov.  5th,  Turner,  on  behalf  of  the  assignees  of  the 
defendant,  obtained  a  rule  calling  on  the  plaintiff  to 
show  cause  why  the  order  of  Blackburn,  J.,  should  not 
be  rescinded. 

Charles  If.  Russell  now  showed  cause  : — 
1st  Tlie  100/.  paid  into  Court  was,  in  effect,  money 
paid  to  a  stakeholder  to  abide  tlic  event  of  a  suit. 

2nd.  By  sect.  184  of  12  &  13  Vict  c.  106,  no  cre- 
ditor having  security  for  his  debt  shall  receive  upon  such 
security  more  than  a  rateable  proportion  of  his  debt, 
txcept  in  respect  of  any  lien  upon  the  property  of  the 
bankrupt  obtained  before  fiat  or  filing  of  a  petition. 
If  the  plaintiff's  claim  upon  the  100/.  comes  within  this 
section  at  all,  it  is  a  lien  within  the  meaning  of  the 
exception. 

Mellish,  Q.C.,  and  Turner,  in  support  of  the  rule. 

l8t.  The  plaintiff  was  in  the  position  of  a  creditor 
having  security  for  his  debt,  within  the  meaning  of 
sect.  ISi. 

2nd.  This  is  not  a  lien  within  the  exception  in  sect.  184. 
In  that  section  a  lien  is  spoken  of  as  something  included 
in,  and  therefore  differing  from,  a  mere  security  for  a 
debt.  That  lien  must  be  taken  to  mean  legal  lien  ;  that 
is,  where  the  possession  of  the  goods  has  been  given  up, 
and  the  creditor  holds  them. 

3nL  Even  if  this  were  money  paid  into  the  hands  of  a 
stakeholder  the  assignees  would  have  a  claim  upon  it. 
But  the  order  was  not  an  order  made  by  consent ;  it  was 
made  by  the  Court  adversely  to  both  parties. 
The  foUowing  cases  were  cited, 

ffolmes  V.  TuUrni,  5  £.  &  B.  65. 

Tilbury  v.  Broum,  80  L.  J.  Q.  B.  46. 

Stead  V.  Spdgelberg,  10  W.  K.  46  (Ex.). 

Alexander  v.  Terral,  1  DowL  Pr.  Ca.  182. 

Bod  v.  Herring,  3  Simons,  148. 

CociLBUEX,  C.J. —The  rule  must  be  discharged.  This 
money  was  ]iaid  in  as  a  species  of  consideration  for  an 
order  for  a  commission.  It  was  to  abide  the  event  of 
the  suit  That  event  has  been  in  favour  of  the  plaintiff; 
and  the  assignees  now  say  that  he  can  only  take  a  rate- 
able proportion  of  the  sum.  I  think  that  sect.  184  does 
not  apply  to  this  case.  The  object  which  that  section 
was  intended  to  effect  was  that  where  a  creditor  gets  a 
security  from  his  debtor  for  an  ascertained  debt,  he 
fihould  not  be  able  to  avail  himself  of  it  in  the  case  of 
the  bankruptcy  of  the  debtor.  I  think  there  was  here 
no  ascertained  debt  in  respect  of  which  the  money  was 
l^id  in.  Until  the  amount  of  the  judgment  was  ascer- 
tamed,  there  was  no  recognised  debt  between  the  parties. 
In  the  garnishee  cases  cited,  there  was  an  ascertained 
debt  in  respect  of  which  the  security  was  paid. 

WioHTHAK,  J.,  concurred  in  the  judgment  of  Cock- 
huin,  C.J. 

BiACKBUHN,  J. — I  also  am  of  opinion  that  the  rule 
ahonld  be  diaekaiged.  ThQ  defendant,  while  yet  sui  juris, 


brought  the  money  and  paid  it  in  to  abide  the  event,  and 
there  it  lay  upon  those  terms.  I  am  not  quite  satisfied 
whether  or  no  the  plaintiff  held  a  security  within  the 
meaning  of  section  184.  If  he  did,  I  am  quite  sure 
that  he  had  a  lien  within  the  exception  contained  in 
that  section. 

Mellob,  J. — This  was  money  specifically  appropriated 
by  the  bankrupt,  before  bankruptcy,  to  abide  an  event 
I  think  it  was  not  held  as  a  security ;  but  if  it  was,  it  was 
held  as  a  lien. 

RuU  discharged  with  costs* 


Q.  B 

25  Nov 


B.      1 

.  1862.  J 


Deiybbv.  Hess. 


Flea  of  Payment  into  Covrt,  vnthaut  paying  the 

rnoney  into  Court, 

Crompton  Hutton  moved  for  leave  to  plead  a  plea  of 
payment  into  Court  of  89/.,  without  paying  the  same 
into  Court. 

The  action  is  for  money  had  and  received.  The  claim 
is  more  than  39/.  The  defendant  applied  to  Cromp- 
TOK,  J.,  at  Chambers,  for  leave  to  plead  as  to  all  but 
39/.  never  indebted,  and  as  to  39/.  payment  into  Court, 
but  without  paying  the  39/.  into  Court 

The  facts  are  these  :— On  the  very  day  the  writ  was 
issued,  the  defendant  paid  the  plaintiff  a  cheque  for 
89/.  The  plaintiff  wrote  word  to  the  defendant  that  he 
could  only  accept  it  without  prejudice.  The  defendant 
agreed  to  its  being  so  accepted,  and  it  was  accepted  and 
cashed  by  the  plaintiff  on  that  understanding.  We 
cannot  plead  payment  before  action,  for  it  was  paid  after 
action ;  and  we  cannot  plead  payment  after  action, 
because  such  payment  must  be  made  in  satisfaction  of 
debt  and  costs.  This  is  not  in  satisfaction  of  costs.  If, 
therefore,  we  went  to  trial  on  a  plea  of  payment  after 
action,  we  should  be  beaten  upon  it,  and  should  have  to 
pay  the  whote  costs.  This  plea  has  been  pleaded  before. 
Rendel  v.  Mallistm,  16  M.  &  W.  828. 

Per  Curiam  (Coekbum,  C.J.,  Wightman,  Black- 
bum,  Mellor,  J  J.), — You  must  take  out  a  summons 
calling  on  the  plaintiff  to  show  why,  on  payment  of 
costs,  the  action  should  not  be  stayed  as  to  89/.,  the 
defendant  having  paid  89/.  t  the  plaintiff  since  action 
brought. 

Q.  B.        )  The  London  Dock  Comfant  v.  The 
25  Nov.  1862.  f  Parish  of  Shadwell. 

Rate   of  Assessment  —  Award  —  Power  to  State 
Case — Application  to  Court  instead. 

An  appeal  against  a  rate'Ossessment  loas  referred  to 
arbitration,  vnth  potoer  to  the  arbitrcUor,  at  the  request  of 
either  party,  to  state  a  case.  The  arbitrcUor  made  his 
award,  and  afterwards,  at  the  request  of  the  company 
against  whom  the  award  was  made,  he  informed  them, 
by  letter,  of  the  principle  upon      ieh  he  had  decided.    Thf 
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company  now  aaugkt  to  set  aside  tk$  award  on  &u  ground 
that  th€  principU  upon  which  (he  arbitrator  hadproeeeded 
was  bad  in  law. 

Held,  that  the  company,  having  had  power  to  stats  a 
case  through  the  arbitrator  for  the  opinion  of  the  Court, 
of  which  power-  they  had  not  availed  themselves,  could  not 
afterwards  came  to  the  Court  to  impeach  the  award,  it 
having  proved  unacceptable. 

The  property  of  the  London  Dock  Company  within 
the  parish  of  Shadwell,  was  assessed  at  the  rateable  value 
of  80, 000/.  Against  this  rate  the  company  appealed  to 
the  Court  of  Quarter  Sessions.  The  appeal  was  referred 
to  two  arbitrators,  or,  in  their  default,  to  an  umpire.  In 
the  submission  to  arbitration,  power  was  given  to  the 
arbitrators,  or  to  the  umpire,  on  the  application  of  eitber 
party,  to  state  a  case.  The  property  of  the  company 
consists  of  roads,  docks,  and  warehouses,  which  are  dis- 
tributed in  different  proportions  in  Shadwell  and  in  other 
parishes.  On  July  30th,  1862,  the  umpire  made  his 
award,  in  which  he  said,  '*I  award  that  the  rateable 
value  of  the  docks,  lands,  &c.,  in  the  parish  of 
Shadwell  in  the  occupation  of  the  dock  company, 
shall  be  and  is  26,200/."  On  Aug.  5th,  the  secre- 
tary of  the  dock  company  wrote  to  the  umpire  de- 
siring that  he  would  state  the  legal  principles  on 
which  he  had  proceeded  in  making  his  award,  in 
order  that  the  company  might  take  legal  advice  upon 
the  case,  and  might  have  the  opportunity  of  bringing  it 
before  the  Court  of  Queen's  Bench  or  of  Quarter  Sessions, 
if  necessary.  The  umpire  wrote  in  reply,  thus: — 
*'  Having  ascertained  the  value  of  the  whole  of  the 
docks,  I  then  divided  the  value  between  the  different 
parishes  according  to  the  area,  precisely  in  the  way  I 
should  have  done  if^  instead  of  assessing  the  property 
for  rating  purposes,  the  docks  had  been  the  property  of 
different  owners,  and  I  had  been  employed  by  those 
owners  to  determine  the  value  of  the  whole  for  a  re- 
letting, and  to  settle  the  amount  to  >Fhlch  they  were 
severaJly  entitled." 

This  term,  BovUl,  Q.C.  obtained  a  rule,  calling  on  the 
company  to  show  cause  why  the  award  should  not  be  set 
aside,  on  the  ground  that  the  principle  stated  by  the 
arbitrator  as  that  on  which  he  founded  his  award,  was 
bad  in  law. 

Against  this  rule, 

Lush,  Q.  C.  (Poland  with  him)  now  showed  cause. 

If  it  were  necessary,  it  might  be  contended  that  the 
principle  on  which  the  arbitrator  has  decided  is  right. 
But  a  party  to  an  arbitration  cannot  complain  of  the 
conclusion  of  law  or  fact  come  to  by  the  arbitrator,  if  he 
has  acted  within  his  powers.  In  Jones  v.  Corry,  5  N.  C. 
187,  and  7  Dowl.  P.  C.  299,  the  arbitrator  had  exceeded 
his  power.  Here  the  umpire  has  acted  within  his 
powers.-  -Hodgkinson  v.  Pemie,  3  C.  B.  (n.  s.)  189, 
decides  that  a  mistake  in  legal  principle  by  the  arbi- 
trator must  appear  on  the  face  of  the  award,  or  on  a 
paper  forming  part  of  the  award.  This  letter  is  no  part 
of  the  award.     Here  there  was  power  to  either  party  to 


apply  to  the  umpire  to  state  a  case,  and  neither  party  did 
apply.     They  also  cited, 

Leggo  v.  Young,  16  C.  6.  626,  and 

Ptdler  V.  Penwick,  3  C.  B.  706. 

BovUl,  Q.C.  (Markby  with  him)  in  support  of  the 
iTile. 

If  this  principle  of  apportionment  was  carried  out,  the 
dock  company  would  be  rated  three  or  four  times  over. 
This  case  is  a  great  deal  stronger  than  Jotus  v.  Corry. 
That  case,  and  Kent  v.  Flstob,  3  East,  13,  establish  an 
exception  to  the  general  rule.  Both  these  cases  were 
recognised  as  authorities  in  Hodgkinson  v.  Pemie. 

[CocKBTTRN,  C.J,— I  owu  I  think  both  Jones  y.  Corry 
and  Leggo  v.  Young  are  open  to  doubt.] 

[Blaokbitrn,  J. — ^You  cannot  read  the  judgment  of 
Williams,  J.,  in  Hodgkinson  v.  Pemie,  without  seeing 
that  in  his  opinion  Kent  v.  Elstoh  was  good  law,  and 
Jones  Y.  Ciorry  badlaw.] 

Per  Curiatn.-~(Cockbum,  C.J.r  Wtghtman,  Blackburn 
and  Mellor,  J  J.) — The  rule  must  be  discharged.  Yon 
ask  us  to  send  the  award  back  to  the  umpire  that  he 
may  state  a  case.  You  might  have  applied  to  him  under 
the  terms  of  the  submission  to  arbitration,  to  state  a  case 
for  the  opinion  of  this  Court  Instead  of  doing  so,  you 
took  the  chance  of  the  award  being  acceptable  to  yon, 
and  now,  when  it  has  proved  unacceptable,  you  endeavour 
to  obtain  the  opinion  of  the  Court  notwithstanding. 

Rule  discharged  with  costs. 

Note. —Jones  v.  Corry,  and  Leggo  v.  Young,  cited 
suprd,  were  questioned  during  the  aigmnent. 

«-^     C*>««  }   Hatwoodi?.Mowee  and  Another. 
26  Nov.  1862.  ( 

Agreement  to  accept  a  tmaUer  wm  in  SatUfadm 
of  an  Action  brought  for  a  larger — Good  Con- 
sideration. 

The  declaration  charged  the  breach  of  an  agreemciU, 
made  before  appearance,  to  take  101,  in  settlcmenl  oj 
an  action  brought  ^*for  a  certain  debt,  to  toit^  17 1  1^- 
on  a  bill  of  exchange,  alleged  to  be  due  from  the  mno 
plaintiff  to  the  now  defendants,  ** 

Held  good  on  demurrer. 

Demurrek. — The  declaration  averred  that  before  the 
accruing  of  the  causes  of  action  thereinafter  mentioned, 
the  now  defendants  had  commenced  an  action  against  the 
now  plaintiff  for  the  recovery  of  a  certain  debt,  to  wit 
17/.  lis,  on  a  bill  of  exchange  alleged  to  be  due  from 
the  now  plaintiff  to  the  now  defendants,  and  thereupon 
after  the  service  of  the  writ  in  the  said  action,  »^'^ 
before  the  now  plaintiff  had  appeared  thereto,  it  was 
agreed  between  the  plaintiff  and  defendants,  that  the 
said  action  should  be  settled  on  payment  by  the  now 
plaintiff  to  the  now  defendants  of  the  siun  of  lOA  in 
discharge  of  all  the  said  causes  of  action  and  the  damages 
and  costs  occasioned  thereby^  and  that  thi^  should  stay 
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all  forther  proceedings  in  the  said  action.  And  the 
dcclarution  further  averred  that  the  plaintiff  paid  the 
said  sum  of  10/.  and  that  all  conditions  precedent  had 
Ljpj)€Ded,  to  entitle  him  to  {>erformancc,  yet  the  defend- 
ants broke  their  said  agreement,  and  signed  judgment 
and  i&med  execution  in  the  said  action. — Demurrer  and 
joinder  in  demurrer. 

Quain  for  the  defendants. — ^The  declaration  discloses 
no  good  consideration.  An  agreement  to  take  a  smaller 
sum  in  satisfaction  of  a  larger  is  only  binding  where  the 
claim  is  unliquidated,  or  where,  though  liqxudated,  it  is 
disputed.  The  former  is  not  the  case  here,  the  action 
being  on  a  bill  of  exchange,  and  the  latter  is  not  averred. 

WilJnnsoti  v.  Byers,  1  Ad.  &  EL  106. 

Cook  V.  Wright,  1  B.  &  S.  559. 

Cooper  V.  Parker,  15  0.  B.  822. 

Edwards  v,  JSaiugh,  11 M.  &  W.  641,  were  referred  to. 

Crompton  Buticn,  for  the  plaintiff",  was  not  called  on. 

The  Court  (WigMman,  Crompton,  Blackburn^  and 
MelloTj  J  J.)  held  that  the  case  came  clearly  within 
Wilkinson  v.  Byers,  and  that  therefore  there  should  be 

Judgment  for  the  plaintiff. 

Q.  B.       1  Gabnktt  and  Moselet  Gold  Mining 
26  KoT.  1862.  J       Company  (Limited)  v,  Sutton. 

EigJu  of  Contributory  to  plead  a  Set-off  in  Action 
for  Coils  by  Liquidators  —  Joint-Stock  Com- 
panies Acts,  1856,  «.  61  and  104;  1858,  s.  17. 

Where  an  action  is  brought  for  calls  made  by  the  liqui- 
^iars  who  are  winding  up  a  oo^npany,  the  contributory 
9^d  is  entitled  to  set-off  debts  dvjt  to  him  from  the 
Cfmpany. 

Bemctirer. — The  declaration  was  for  calls  made  by  the 
liquidators  appointed  to  wind  up  this  company,  which 
was  duly  registered  under  the  Joint-Stock  Companies 
Acts  as  a  "Limited  "  company,  in  respect  of  the  several 
shares  held  by  the  defendant. 

To  this  the  defendant  pleaded  a  set-off  of  debts  due  to 
him  from  the  company.— Demurrer  and  joinder  in  de- 
murrer. 

Litshy  Q.C.  (with  him  Milward)  in  support  of  the 
demurrer. 

This  action  being  by  the  liquidators,  although  in  the 
Dame  of  the  company,  the  defendant  is  not  entitled  to 
»t  off  debts  due  from  the  company.  It  would  be  con- 
trary to  the  intention  of  the  Joint-Stock  Acts,  where  the 
Company  is  a  ** limited"  one,  as  a  creditor  who  was  a 
shareholder  would  thus  get  a  preference  over  all  the  other 
creditors.  Sect.  17  of  the  21  &  22  Vict.  c.  60,  must 
refer  only  to  the  cases  contemplated  by  19  &  20  Vict, 
c.  47,  s.  104  (article  9).  The  19  &  20  Vict  c.  47, 
S's.  61,  88,  and  90 ;  20  &  21  Vict,  c  14,  s.  13  ;  and  21 
^  22  Vict.  c.  60,  s.  6,  were  also  referred  to. 

BoU,  in  sapporfe  of  the  plea.  This  case  is  within  the 
words  qC  the  Btatute  of  Mt-ofi^  and  there  is  nothing  in 


the  Joint-Stock  Acts  to  take  away  the  right  thus  to 
plead.  On  the  contrary,  sect.  17  of  the  21  &  22  Vict, 
clearly  refers  to  a  case  like  the  present 

"WiGHTMAN,  J. — I  am  of  opinion  that  the  defendant 
is  entitled  to  our  judgment  In  the  case  of  a  company 
with  limited  liability,  by  sect.  61  of  the  Act  of  1856  no 
contribution  is  to  be  required  from  any  shareholder  ex- 
ceeding the  amount  unpaid  on  the  shares  held  by  him. 
Then  follows  sect.  104  (article  6),  under  which  the  pre- 
sent call  has  been  made,  and  which  would,  under  that 
section,  be  for  a  certain  per-centago  on  the  amount  of 
the  several  shares  held.  But  then  comes  sect.  17  of  the 
Act  of  1858,  which  applies  to  all  companies,  whether 
with  limited  liability  or  not,  and  which  enacts  that,  *'  in 
fixing  the  amount  payable  by  any  contributory,  in  pur- 
suance of  the  Joint-Stock  Companies  Act,  he  shall  be 
debited  with  the  amount  of  all  debts  due  from  him  to 
the  company,  including  the  amount  of  the  call,  and 
shall  be  credited  with  all  sums  due  to  him  from  the  com- 
pany, on  any  independent  contract  or  dealing  between 
him  and  the  company,  and  the  balance,  after  making 
such  debit  and  credit  as  aforesaid,  shall  be  deemed  to 
be  the  sum  due" — that  is,  the  sum  due  from  him  in 
respect  of  that  call.  Here  it  is  pleaded,  by  way  of  set- 
off, that  there  was  a  sum  due  to  the  defendant  from  tho 
company,  which  he  is  willing  to  set-off.  There  is  no 
difference  in  principle  between  these  proceedings  and 
proceedings  under  the  Bankrupt  Acts,  and  it  seems  to 
me  that  this  section  has  introduced  an  analogy  to  the 
provisions  of  those  Acts,  and  that  the  contributory  is 
only  liable  to  pay  the  balance  ;  and,  if  the  section  is^ 
applicable  here,  I  do  not  see  why  the  defendant  should 
not  be  allowed  to  plead  by  way  of  set-offl 

Blackbxtkn,  J.  concurred,  suggesting  a  doubt  whether, 
in  point  of  form,  the  plea  should  not  have  been  a  special 
one  under  sect  17,  rather  than  a  plea  of  set-off. 


Mellob,  J.  concurred. 


Judgment  for  defendant. 


Q.  B. 

26  Nov.  1862 


.1 


Brightley  r.  Norton. 


Mortgage  of  CluUtels — Proviso  entitling  tlie  Mort- 
gagee to  seize  at  such  time  as  lie  should  by  notice 
in  uniting  appoint — Reasonable  time  for  pay- 
ment, 

A  mortgage  ofcJtattels  contained  a  proviso  far  payment 
upon  a  fixed  day,  or  such  earlier  day  or  time  as  the 
mortgagee  should  by  notice  appoint. 

Held,  that  a  notice  to  pay  at  the  expiration  of  half  an 
Tumr  was  not  sufficient  to  entitle  the  mortgagee  to  seize  on 
default 

Demurrer. — The  declaration  set  out  a  deed,  by  which, 
in  consideration  of  400^.  lent  to  the  plaintiff  by  the 
defendant,  the  plaintiff  assigned  certain  goods  to  tho 
defendant  by  way  of  mortgage,  subject  to  a  proviso,  that 
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if  the  plaintiff  should  pay  or  cause  to  be  paid  4102.  on 
the  30th  January,  1870,  or  at  such  earlier  day  or  time  as 
the  defendant  should  by  his  attorney  or  agent  appoint  by 
notice  in  writing  given  or  sent  to  the  plaintiff  or  left  at 
his  last  known  place  of  abode,  then  the  deed  should  be 
void  ;  but  that  if  default  was  then  made,  it  should  be 
lawful  for  the  defendant  or  his  agent  forthwith,  or  at  any 
time  or  times  thereafter,  to  enter,  seize,  and  sell  the 
goods ;  and  with  a  further  proviso,  that  until  default 
made,  the  plaintiff  should  be  entitled  to  hold  possession 
of,  and  ei^joy  the  said  goods.  The  declaration  then  went 
on  to  aver,  that  after  the  making  of  the  said  deed,  and 
before  default,  the  defendant  at  12  o'clock  in  the  forenoon, 
on  the  20th  of  February,  1860,  gave  the  plaintiff  notice 
to  pay  the  money  at  half -past  12  on  the  same  day  ;  and 
that  the  money  not  being  then  paid,  the  defendant 
seized  the  said  goods  ;  and  that,  except  as  aforesaid,  there 
never  was  any  reasonable  notice  appointing  an  earlier  day 
or  time  than  that  mentioned  in  the  deed,  and  that  after 
the  said  notice  no  reasonable  time  was  given  for  pay- 
ment. 

To  this  declaration  the  defendant  demurred.  The  cause 
was  tried  before  Blackburn,  J.,  at  the  London  sittings, 
after  Hilary  Term,  1862,  when  the  jury  found  that  there 
was  no  reasonable  notice  under  the  circumstances,  and 
gave  their  verdict  for  the  plaintiff.  A  rule  was  afterwards 
obtained  on  the  ground  (amongst  others)  that  this  was 
not  a  question  for  the  jury,  but  for  the  Court,  on  the 
construction  of  the  deed.  This  role  now  came  on  for 
argument  with  the  demurrer,  the  same  point  substantially 
being  raised  in  both. 

ColluTf  Q.C.  (with  him  H.  T,  Cole),  for  the  defen- 
dant. Whether  the  notice  was  such  as  the  deed  required 
is  for  the  Court,  not  the  Jury ;  and  the  provision  in  the 
deed  amounts  in  substance  to  no  more  than  making  a 
demand  of  payment  necessary.  Besides,  the  declaration 
does  not  aver  that  it  was  impossible  to  pay  the  money  in 
the  time  given. 

Comyii's  Digest  "Temps — Reasanable  Time.** 

Siggers  v.  L<nciSj  1  Ci*.  M.  &  R.  870. 

Topham  v.  Braddick,  1  Taunt.  572. 

Burks  V.  Tibbets,  1  Wms.  Saund.  32. 

Startup  Y.  MacdancUd,  6  M.  &  Gr.  593. 
Coleridge f  Q.C,  (with  him  Martin),  was  not  called 
upon. 

WiGHTMAN,  J. — I  am  of  opinion  that  our  judgment 
should  be  for  the  plaintiff.  The  question  turns  on  the 
construction  of  a  mortgage  deed  by  which  the  plaintiff 
assigns  certain  goods  to  tlie  defendant  subject  to  a  pro- 
viso, that  the  mortgagor  should  retain  the  property  until 
default  made.  The  mortgagee  never  had  possession  of 
the  goods  until  he  entered  under  the  provision  contained 
in  the  deed,  which  provides  that  if  the  plaintiff  should 
pay  410/.  on  the  30th  January,  1870  (so  that  in  the  first 
in^  ancethe  parties  contemplated  ten  years  after  the  loan 
as  the  time  for  payment),  or  at  such  earlier  day  or  time 
as  the  mortgagee  should  by  notice  in  writing  ap^int, 
then  the  deed  should  be  void    "provided  that  if  de- 


fault should  be  made  in  payment  of  the  said  sum  con- 
trary to  the  said  proviso,  and  the  true  intent  and  meaning 
of  the  said  deed, "  then  the  mortgagee  should  be  entitled 
to  enter  and  sell.  Under  this  deed  the  mortgagee  gives 
notice  at  12  o'clock,  appointing  half  an  hour  after  for 
payment  The  question  is,  whether  that  was  a  good  and 
valid  notice  which  would  entitle  the  mortgagee  at  tho 
expiration  of  the  half  hour  to  enter  and  sell.  Mr.  Collier 
contended  that  in  effect  this  proviso  entitled  the  de- 
fendant to  enter  if  payment  were  not  made  on  demand, 
as  he  might  appoint  thatVery  instant  for  payment  of  the 
money.  Certainly  that  could  not  be  the  intention  or 
meaning  of  the  parties,  or  the  true  constmction  of  the 
terms  of  this  proviso.  They  must  receive  a  reasonable  con- 
struction, so  as  to  give  some  reasonable  time  for  payment 
after  the  notice,  and  in  the  present  case  the  requirement 
of  payment  half  an  hour  after  notice  given,  did  not  afford 
such  reasonable  time.  If  the  question  was  for  the  jury, 
they  have  found  that  the  time  was  not  reasonable,  ao 
that  whether  it  was  for  them  or  us,  the  same  con- 
clusion has  been  arrived  at.  1  think,  therefore,  that 
this  was  not  such  a  notice  as  was  contemplated  by  the 
deed. 

Crompton,  J. — The  deed  cannot  have  meant  that  the 
mortgagor  should  be  bound  to  keep  the  410/.,  which  the 
first  part  of  the  deed  contemplates  may  not  be  paid  for 
ten  years,  always  ready  in  his  pocket.  There  must  be 
something  like  an  effective  notice,  and  not  a  merely 
illusory  one  as  in  this  case. 

Blackburn  and  Mellor,  JJ.,  concurred 

Judgrnent/or  the  plaintiff. 

Note— See  Tarns  v.  Wilson,  ante,  p.  88. 


J 


Reader  v.  Eingham. 


C.P. 

5,  24,  25  Kov.  1862. 

A  promise  by  a  VUrd  party  to  tine  bailiff  of  a  Countu 
Court  to  pay  him  a  sum  of  m/mey  to  release  a  prisoner  m 
his  hands  for  debt,  is  not  a  promise  to  tlic  person  to  tohom 
the  origiiuil  debtor  is  liable,  and  is  therefore  not  ici^iin 
the  Statute  of  Frauds,  s.  4. 

This  action  was  triqd  before  the  under-sheriff  at  Ayles- 
bury. The  plaintiff  was  bailiff  of  the  Buckinghamshire 
County  Court,  and  was  taking  one  Hitchcock  into  custody 
on  process  of  the  County  Court  for  the  sum  of  34i.,  at 
the  suit  of  Malins,  who  had  authorised  the  plaintiff  to 
take  17/.  in  satisfaction  of  the  debt  and  costs.  The 
defendant  asked  the  plaintiff  to  let  Hitchcock  go,  and 
promised  if  he  did  so,  to  render  him  (Hitchcock)  again 
or  pay  the  17/.  on  a  certain  day.  The  defendant  did 
neither. 

The  under-sheriff  directed  the  jury  to  return  a  verdict 
for  the  defendant,  on  the  ground  that  the  contract  should 
have  been  in  writing  under  the  4th  section  of  the  Statntf 
of  Frauds  (29  Car.  2,  c.  8),  reserving  leave  to  the 
plaintiff  to  move  to  have  the  verdict  entered  for  him- 
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Gilmore  Evans  moTed  accordisgly  on  the  authority  of 

Goodman  v.  Chcut,  1  B.  &  A.  297. 
A  rule  nisi  was  granted,  against  which  Lush,  Q.O., 
snd  Eannen,  showed  cause,  and  contended  that  this  was 
a  '^promise  to  answer  for  the  deht,  default,  or  mis- 
carriage of  another  pei'son"  within  the  meaning  of  the 
statute,  citing, 

Davt€3  V.  Fletcher,  2  K  ft  B.  271. 

Birkmyr  v.  Darnell,  1  Smith,  L.  C.  268. 

Note  to  ForUb  v.  Stanton,  1  Wms.  Saunders,  211  a. 

Harffrtavea  v.  Parsons,  IS  M.  ft  W.  661. 

Eastwood  y.  Kenyon,  11  A.  ft  K  438. 

Fitzgerald  v.  Dressier,  7  C.  B.  (n.  s.)  874. 
and  relying  on 

Green  y.  Cresswell,  10  A.  ft  £.  458 ;  and 

Cripps  V.  Hartnoll,  31  L.  J.  Q.  B.  150, 
in  which  two  cases  a  promise  to  indemnify  a  person 
becoming  bail  for  a  third  party  was  held  within  the 
statute. 
Macnamara  supported  the  rule  on  the  authority  of 

Eastwood  V.  Kenyon,  and  Hargreaves  v.  Parsons ;  he 
also  quoted, 

Ex  parte  Kinning,  4  C.  B.  507,  n,  522. 

Read  y.  Nash,  1  Wils.  305. 

Williams  y.  Leper,  3  Burr.  1886. 

Couturier  r.  ffastie,  8  Ex.  40. 

Thomas  v.  WiUiams,  10  B.  ft  C.  664. 

Ez  parte  Lane,  1  De  6ex  300  ;  and 

AnsUy  v.  Marden,  1  N.  R.  124. 

The  Court  {Erie,  C.J,,  Williams,  ByUs  and  Keat- 
iffg,  J  J.)  were  unanimously  of  opinion  that  the  nile 
mast  be  made  absolute,  on  the  ground  that  the  promise 
to  be  within  the  statute  must  be  made  to  the  original 
promisee,  or  person  to  whom  the  original  debtor  is  liable, 
and  not  to  a  stranger ;  i.e.,  that  if  the  promise  in  this 
case  had  been  made  to  Malins,  it  would  haye  been  within 
the  statute  ;  but  was  not  so,  being  made  to  the  plaintiff. 

They  also  held  Green  v.  Cresswell,  and  CrippsY,' Hart- 
iu)U  distinguishable,  on  the  ground  that  when  a  person 
becomes  bail  for  another,  the  law  implies  a  promise  on 
the  part  of  the  latter  to  indemnify  him,  and  that  there- 
ibre  the  promise  is  made  to  an  implied  original  promisee, 
and  not  to  a  stranger. 

Rule  absoltUe. 


20No;.^'862.   !    GoocH  r.  Dkakik. 

A  deed  of  arrangement  with  creditors  may  be  good  to 
F(w  the  property  in  goods  assigned  hj  the  debtor,  although 
*t  might  not  bean  ansicer  to  an  action  /or  his  debt  by  a 
(rediior  who  does  not  assent  to  it. 

In  this  case  an  issue  had  been  directed  to  be  tried  to 
determine  the  property  in  certain  goods  which  the 
defendant  had  seiaeed  as  an  execution-creditor  of  his 
debtor,  but  which  the  plaintiff  claimed  as  trustee  of  a 
deed  of  — Bgmnent  by  the  debtor  of  his  business  and 
^«etalBrtt0  hmiAt  of  those  of  his  creditors  who  should 


execute  it.  The  plaintiff  had  not  executed  or  assented 
to  the  deed  which  was  intended  to  bind  all  the  creditors 
under  section  192  of  the  new  Bankruptcy  Act,  24  ft  25 
Vict.  c.  134.  It  contained  a  clause  enabling  the  creditors 
to  haye  the  business  wound  up  under  the  management 
of  the  debtor.  The  plaintiff  obtained  a  yerdict  at  the 
trial  before  WiUes,  J.,  in  the  present  term. 

Cleasby,  Q.C.,  moved  to  enter  a  verdict  for  the  de- 
fendant pursuant  to  leave  reserved,  on  the  ground  that 
certain  conditions  required  by  the  Bankruptcy  Act  had 
not  been  complied  with,  and  that  the  clause  res]>ecting 
the  carrying  on  of  the  business  rendered  the  deed  void 
as  against  a  non-executing  creditor. 
The  following  cases  were  referred  to : — 

Owen  V.  Body,  5  A.  ft  E.  28. 

Janes  v.  Whi^read,  11  C.  B.  406. 

Cox  v.  Hickman,  30  L.  J.  C.  P.  125  (H.  of  Lords).* 

Coates  v.  Williams,  7  Ex.  205. 

Erle,  C.J. — I  never  heard  any  one  give  the  case  of 
Owen  v.  Body  a  good  woid.  The  deed  is  good  on  the 
face  of  it  to  transfer  the  property  in  the  gooda  The 
question  whether  or  not  all  the  requisitions  of  the 
Bankruptcy  Act  have  been  complied  with,  does  not 
arise.  Although  the  deed  might  not  be  good  if  2)leaded 
as  a  defence  to  an  action  by  a  non-executing  or  non- 
assenting  creditor  for  his  debt,  it  is  good  as  a  transfer  of 
the  property  in  the  goods. 

Williams,  J. — We  assume  that  the  jury  found  that 
the  deed  was  executed  bond  fide,  and  in  that  case  it  must 
operate  according  tQ  its  ordinary  sense. 

Byles,  J. — The  debtor  is  not  a  banknipt,  and  the 
deed  is  a  good  transfer. 

Keating,  J.  concurred. 

Rule  refused. 


C.  P. 

20  Kov 


.  1862.  S 


Chambers  v.  Miller. 


Banker^ a  Clieque  Iionoured  under  mistake  as  to  state 

of  account. 

Where  a  cheque  wa^  presented  for  payment  at  a  bankers 
by  a  person  who  was  not  the  drawer  of  the  cheque,  avid 
notes  and  money  to  the  am/mnt  were  laid  upon  the  eaufiter 
before  him-,  but  afterwards  demanded  back  on  the  ground 
that  the  drawer's  a4Xount  uxis  overdrawn — 

Held,  that  the  property  in  the  notes  and  m/mey  passed 
at  the  m4>ment  whan  they  were  laid  down  by  the  cashier 
before  the  payee,  with  the  intention  of  paying  them  over. 

The  plaintiff  in  this  action  was  a  clerk  to  merchants 
at  Sunderland^  and  was  sent  by  them  to  Wood's 
bank,  of  which  the  defendant  was  managing  director, 
to  present  a  cheque  for  151/.  10s,  6d,,  drawn  on  the 
bank  by  a  person  having  an  account  there,  and  get 
the  same  cashed.  The  drawer's  account  was  considerably 
overdrawn  at  the  time,  and  orders  had  been  given  to  the 
cashiers  not  to  cash  any  of  his  cheques ;  but  the  cashier 


96 


THE  NEW  REPORTS. 


[39  Not.  1S62. 


who  saw  the  plaintiff,  had  recently  returned  from  the 
country  and  was  unaware  of  this.  He  laid  notes  to  the 
amount  of  150^.  and  11,  lOs.  6d.  in  money  on  the  counter 
before  the  pkintiff,  and  then  went  away  to  ascertain  the 
state  of  the  drawer's  account.  He  returned  and  told 
the  plaintiff  that  he  could  not  have  the  money.  The 
plaintiff  had,  in  the  meantime,  counted  the  notes  through 
once,  and  was  counting  them  again.  He  immediately 
snatched  them  and  the  money  up,  and  put  them  into  his 
pocket,  and  refused  to  give  them  up,  on  the  ground  that 
they  were  the  property  of  his  masters.  He  was  detained 
in  a  room  at  the  bank  for  two  hours ;  his  request  to  be 
allowed  to  telegraph  to  his  principals,  or  to  consult  a 
lawyer,  was  refused  ;  and  ultimately  the  money  and  notes 
were  taken  from  him  by  force.  The  cheque  was  given 
back  to  the  plaintiff  uncancelled,  and  he  took  it  after- 
wards to  the  drawer  and  obtained  the  amount  of  it  from 
him.  This  action,  which  was  in  form  one  of  assault,  was 
brouglit  to  determine  whether  the  money  taken  from  the 
plaintiff  belonged  to  his  employers  or  to  the  bankers,  the 
latter,  who  were  in  reality  the  defendants,  justifying 
what  they  had  done  by  pleas  setting  out  the  facts 
specially.  The  case  was  tried  before  £rle,  C.  J.,  and  the 
verdict  was  for  the  plaintiff,  the  damages  being  assessed 
at  201.  The  defendants  had  leave  to  move  to  enter  a 
verdict  for  them,  the  Court  having  power  to  draw  in- 
ferences  of  fact. 
A  rule  Nisi  having  been  accordingly  obtained^ 

Overend,  Q.C.,  taidLetDers  showed  cause,  and  contended 
that  the  money  had  been  parted  with  by  the  defendants, 
and  that  even  if  they  were  entitled  t*  recover  it  back, 
their  proper  remedy  was  by  action  for  money  had  and 
received.     They  cited, 

Price  V.  Neal,  3  Burr.  1354. 

Smith  V.  Mercer,  6  Taunt.  76. 

Stephens  v.  Badcock,  3  B.  &  Ad.  355. 

Bovill,  Q.C.,  Manisty,  Q.C.,  and  T.  Jcnies,  supported 
the  rule  on  the  ground  that  the  payment  had  been  made 
under  a  mistake  of  fact,  citing, 

Kelly  V.  Solari,  9  M.  &  W.  54. 

Townshend  v.  Crotcdy,  8  C.  B.  (n.  s.)  477. 

Wilkinsm  v.  Johnston^  3  B.  &  C.  428. 

Lucas  v.  Worswicky  1  Moo.  &  R  293. 

Martin  v.  Morgaiiy  Gow,  123  ;  s.  c.  1  Broi  &  B.  289. 

Cocks  V.  MastennaTiy  9  B.  &  C.  905. 

Boydy.  EmmersoTi^  2  A.  &  E.  184. 

Marriott  v.  Hampton,  2  Smith's  L.  C.  325,  and  caaes 
cited  there. 

Smith  V.  Mundy,  29  L.  J.  Q.  B.  172. 

Eble,  C.  J. — The  point  reserved  is,  whether  the  money 
was  the  property  of  the  plaintiff  or  defendant,  and  we 
are  to  act  both  as  judges  and  jury.  Now,  in  every  case 
where  it  becomes  a  question  whether  property  has  passed 
or  not,  the  intention  of  the  parties  most  be  looked  at.  In 
case  of  a  bargain,  or  of  a  gift,  the  word  *'  done,"  or  the 
manual  transmission  from  band  to  hand,  shows  the  pre- 
dfle  moment  at  which  the  contract  has  been  concluded. 


or  the  property  in  the  chattel  given  has  been  parted  with. 
Here,  as  far  as  in  him  lay,  the  cashier  had  delivered 
the  money  to  the  plaintiff.     There  was  an  intention  on 
his  part  to  give  it,  and  an  intention  on  the  plaiatifi'a  part 
to  receive  it,  and  that  being  so,  we  are  of  opinion  that, 
as  a  fact,  at  the  moment  when  the  money  was  la^  down 
on  the  counter  before  the  plaintiff,  the  property  in  it 
passed  from  the  defendant  to  him.     The  mistake  of  fact, 
which  was  discovered,  was  a  mistake  between  the  defend- 
ant and  the  drawer  of  the  cheque,  not  between  the  de- 
fendant and  the  plaintiff ;  and  the  cases  cited  would  have 
been  parallel  to  the  present  if  the  drawer  of  the  cheque 
had  gone  himself  to  the  bank  and  got  money  to  which  he 
was  not  entitled.     The   option   of   honouring   or  dis- 
honouring this  cheque  was  with  the  bankers,  and  they 
honoured  it. 

Byles,  J. — ^The  payment  here  was  not  made  under  a 
mistake  of  fact,  but  if  it  was,  the  banker  had  no  right  to 
take  the  money  back  from  the  plaintiff*  s  pocket. 

Williams  and  Keating,  JJ.,  concurred. 

Buh  discharged. 


C.P. 

20  Nov.  1862. 


Sack  v.  Fobd. 


Charter-parti/ — Otoners  held  liable  for  hculsUnvage 
hy  st^vedorefi  appointed  hy  charterers. 

Action  on  a  charter-party  by  the  charterers  against 
the  owners  of  the  ship  "Imperial,"  brought  to  recover 
damages  for  bad  stowage  of  a  cargo  by  the  defendants. 
The  ship  was  a  general  ship,  and  a  lump  sum  was  to  he 
paid  for  freight.  *  Part  of  the  cargo  consisted  of  oats  and 
spelter  belonging  to  different  owners,  which  the  plaintifis 
had  contracted  to  carry  ;  and  the  pressure  of  the  spelter 
caused  the  oats  to  heat.  The  question  in  dispute  was 
whether  the  charterers  or  the  owners  of  the  ship  were 
liable  to  make  good  the  damage  to  the  owners  of  the 
oats ;  and  this  turned  on  the  construction  of  the  two 
following  clauses  in  the  charter-party  : — 

"  The  cargoes  are  to  be  taken  on  board  and  dischaTged 
by  the  charterers,  the  crew  of  the  vessel  rendering  cus- 
tomary assistance  so  far  as  they  may  be  under  the  orders 
of  the  master  ;  and  the  charterers  are  to  have  liberty  to 
employ  stevedores  and  labourers  to  assist  in  the  loadings 
stowage,  and  discharging  thereof;  but  such  stevedores 
and  labourers  being  under  the  control  and  direction  of  the 
master,  the  charterers  are  not  in  any  case  to  be  respon- 
sible for  damage  or  improper  stowage." 

**  The  master  and  owners  of  the  said  ship  shall  devote 
the  same  attention  to  the  cargo,  and  shall  use  the  same 
endeavours  to  promote  dispatch,  and  in  every  respect  be 
and  remain  responsible  to  all  to  whom  it  may  concern,  just 
as  if  the  ship  were  performing  vojrages  and  loading  and 
dischaiging  her  cargoes  for  account  of  the  said  owners, 
and  independently  of  this  charter-party." 

The  stowage  complained  of  was  done  by  a  steredore 
appointed  by  the  charterers. 
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A  verdict  vns  obtained  by  the  pUintiffs,  the  charterers, 
at  the  last  rittings  in  London,  for  1327.  7«.  M. ;  leave 
being  given  by  £rle,  C.J.,  to  the  defendants,  to  move  to 
ent^r  a  nonsuit. 

A  rale  Nisi  having  been  obtained — 

LtuJIl  (l.C.y  and  HonyTnan  showed  cause  against  it. 

The  plaintifis  rely  on  the  decision  in  BlakU  v.  Stem- 
bridge,  6  a  B.  (n.  8.)  894;  28  L.  J.  C.  P.  329,  where  it 
was  held  that  the  master  was  not  liable  for  the  act  of  the 
stevedore.  Bnt  that  case  is  distinguishable  in  its  facta, 
sod  was  brought  against  the  master,  not  under  any  con- 
tract, bat  on  his  liability  under  the  law  Merchant. 

Sfiee,  Serjtj  and  D.  D.  Keane,  for  the  defendants,  the 
owners  of  the  ship,  supported  the  rule  on  the  authority 
of  Blakie  v.  Stanbridge,  The  stowage  was  not  done 
nnder  the  direction  of  the  master.  He  left  it  to  the 
stevedore. 

Erlb,  C.J. — It  may  bd  assumed  that  the  shipowners 
vould  be  liable  in  this  case  in  the  absence  of  any  con- 
tract to  the  contrary,  and  the  charter-party  here  expressly 
stipolatas  that  they  shall  continue  to  be  so,  notwith- 
standing the  employment  Of  stevedores  and  labourers 
bv  the  charterers.  It  was  probably  framed  by  persons 
having  the  case  of  Blakie  v.  Siembridge  well  in  mind. 
The  second  "clause  seems  to  have  been  put  in  ex  abun- 
danii  catUeld,  and  confirms  this  view  of  the  intention  of 
tlie  charter-party. 

WiLLLUis»  Byles,  and  Kea^tixo,  JJ.,  concurred. 

RiiU  discharged. 


C.  P. 

21  Nov.  1862. 


Castellain  and  Others  v,  Thompson 

and  Another. 
Thompson   and   Another  r.  Castel- 

L.1IN  and  Otliers. 


Special  Case — Claim  far  Raising  Sunken  Cargo— 
Detinue — Agency — Lien. 

These  two  actions  were  turned  into  one  special  case 
under  the  following  circumstances  : — 

Castellain  ft  Co.  (trading  under  the  style  of  Huth  &  Co., 
at  Liverpool)  agreed  with  one  Lewis,  of  Birkenhead,  to 
crush  some  copper  ore  for  them,  Lewis  running  the  risk 
of  its  transmission  across  the  river  Mersey.  Thereupon, 
Castellain  &  Co.  engaged  with  Thompson  &  Co.  (barge 
owners)  to  carry  the  ore  across  the  river  ;  the  barge  sank 
with  the  copper  on  board.  Thompson  &  Co.,  who 
possessed  apparatus  for  the  purpose,  asked  Castellain  &  Co. 
if  they  should  raise  it.  The  answer  given  by  a  clerk  of 
Castellain  ft  Co.  was,  **  We  have  nothing  to  do  with  it ; 
you  had  better  see  Mr.  Lewis,  he  has  the  management 
of  it" 

Thompson  ft  Qo.  then  applied  to  Lewis,  who  said,  ^'  I 
am  all  lig^t ;  I  am  insured  with  Langton,  for  6500^." 
^Hioaipmift'Co.  then  said,  "we  ought  to  go  on  with 
ft«  vofk  wiihoat  delay,  if  we  are  to  do  it."    Lewis 


replied,  *'you  had  better  prepare  for  getting  it  up,  but 
you  must  go  to  Mr.  Langton  for  orders." 

Thompson  ft  Co.  then  went  to  Langton,  who  said, 
**  you  had  better  go  on  with  it,  and  do  the  best  you  can 
for  us."     They  then  i-aised  it. 

The  expense  of  raising  came  to  1075iL  Za.  2d.,  which 
amount  Thompson  ft  Co.  sought  to  recover  from  C^tel- 
lain  ft  Co.,  who  on  the  other  hand  tendered  Thompson 
&  Co.  the  price  agreed  on  for  carriage,  and  demanded 
the  copper,  which  Thompson  ft  Co.  refused  to  give  up, 
claiming  a  lien  on  it. 

The  questions  for  the  opinion  of  the  Court  were 

1st.  Whether,  under  the  above  circumstances, 
Thompson  ft  Co.  were  entitled,  after  the  ore  had  been 
raised,  ftc.,  to  any  lien  upon  the  same  for  money  which 
they  claimed  from  Castellain  ft  O).,  and  whether,  after 
tender,  Castellain  ft  Ckt.  were  entitled  to  possession  of  the 
ore  against  Thompson?  and  2ndly,  whether  Thompson 
ft  Co.  were  entitled  to  recover  from  Castellain  ft  Co.  the 
moneys  claimed  in  the  second  action. 

AsyinaU  (IL  Griffith  Williams^  with  him),  for  Thomp- 
son in  both  actions,  contended  that  they  were  entitled  to 
recover  under  the  count  for  work  and  labour,  as  they 
had  been  employed  by  Castellain  ft  Co.,  Lewis  and 
Ijangton  having  acted  as  Castellain's  agents.  He  also 
contended  that  they  were  entitled  to  the  money  as 
salvage,  and  that  in  the  first  action  they  had  a  lien  on 
the  goods,  and  were  entitled  to  detain  them.    He  cited — 

Williams  v.  Allmip,  80  L.  J.  C.  P.  363. 

Ckmish  V.  AddvngUmy  4  H.  ft  N.  549. 

Piggott  V.  Sears,  6  A.  ft  £.  469. 

Freeman  v.  Cooke,  2  Ex.  654. 

Srind  v.  Bale,  2  M.  ft  Bob.  80,  450 ;  Merchant 
Shipping  Act,  1854. 

•  CoJien,  for  Castellain  ft  Co.,  contended  that  there  was 
no  agency  made  out ;  and  that  even  if  Lewis  had  been 
CasteUain*s  agent,  his  authority  could  not  devolve  on 
Langton,  on  the  principle  delegatus  nvn  potest  delegare. 
With  regard  to  the  lien,  nothing  had  been  done  to  the 
goods  to  give  a  lieu. 

Nicholson  v.  Chapjnan,  2  H.  Bl.  254. 
As  to  salvage,  no  action  lay  for  it. 

Atki)i3on  V.  Woodall,  31  L.  J.  M.  C.  174. 
[Keating,  J.,  referred  to 

Holies  V.  Claridge,  4  Taunt  807.] 

Hartford  v.  J&nes,  Lord  Raymond,  398. 

Ja^ckson  v.  Cummins,  5  M.  ft  W.  342. 

"  The  Leda;'  Swabey's  Admiralty  Rep.  40. 
He  also  referred  to  as.  450,  458  of  the  Merchant  Ship- 
ping Act. 

Aspinall  in  reply,  cited, 
Scarfe  v.  Morgan,  4  M.  ft  W.  270. 
Briggs  v.  Merchant  Traders*  Ship  Loan  Insurance 
AssodcUion,  13  Q.  B.  167. 

The  CJourt  {Erie,  C.J.,  Williams,  Byles  and  Keal- 
ing,  J  J.)  were  unanimously  of  opinion  that  judgment 
must  be  for  Castellain  ft  Co.  in  both  actions.     There  was 
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no  evidence  whatever  that  they  had  given  Lewis  or 
Langton  authority  to  act  for  them,  nor  had  they  repre- 
sented to  Thompson  &  Co.  that  they  had  given  snch 
authority.  There  was  no  claim  for  salvage,  nor  did 
there  exist  any  lien. 

Their  Lordships  expressed  their  regret  that  Thompson 
&  Co.  could  not  succeed,  as  they  had  done  the  work ; 
but  they  were  claiming  from  the  wrong  party. 

Judgment  for  the  plaintiffs  in  tiie  first  action. 
Judgtiient  for  the  defendants  in  tJie  second  action. 

The  question  of  general  uverage  was  raised  by  Aspinall, 
but  scarcely  argued,  the  Court  being  strongly  of  opinion 
that  it  did  not  apply  to  a  case  like  this. 

24  Kov  'l862-  (   ^^^^^^^ll  r.  Pabkhouse. 
Venue — Change  of- — Practice, 

Appeal  from  a  decision  of  Willes,  J.,  at  Chambers, 
refusing  to  change  the  venue. 

Plaintiff  was  an  engineer  in  the  Royal  Navy,  and 
brought  this  action  tq  recover  certain  goods  which  his 
wife  (who,  during  his  absence  on  service,  had  been  living 
in  adultery  with  another  man)  had  sold  to  the  defendant. 
The  venue  was  laid  in  London. 

George  Denman,  Q.  C. ,  having  obtained  a  rule  calling 
on  the  plaintiff  to  show  cause  why  the  venue  should  not 
be  changed  to  Exeter,  on  the  groimd  that  all  the  wit- 
nesses lived  at  Plymouth, 

Collier f  Q.C.,  now  showed  cause  on  affidavits  that 
the  plaintiff  was  anxious  to  try  at  the  London  sittings 
after  term,  as  he  expected  to  be  ordered  abroad  before  the 
next  Assizes  at  Exeter,  and  that  he  believed  the  applica- 
tion was  only  made  for  delay. 

Qeorge  Jkninan,  Q,C.,  supported  the  rule. 

Erle,  C.J.  :  The  venue  may  be  kept  in  London  on 
condition  that  if  the  plaintiff  succeeds,  he  shall  not  re- 
cover more  costs  that  if  the  cause  were  tried  in  Exeter, 
i.  e.,  he  will  have  the  costs  of  the  cause,  but  not  the 
witnesses*  travelling  expenses.  We  do  not  feel  autho- 
rised to  grant  the  rule  on  any  other  terms. 

The  rest  of  the  Court  {Williams,  ByUs  and  Keating, 
J  J. )  concurred. 

Bute  discharged  on  the  above  terms,  otherwise  absolute* 


C.P. 

18  Nov.  1862. 


}Bri8BY,  Appellant,  v.  Habrisok, 
Respondent 


REGISTRATION  APPEAL. 

North  Ridiko  of  Yorkshire. 

A  voter  occupying  a  farm  being  described  in  the  qtuUi- 
fication  column  of  the  list  of  voters  for  a  division  of  a 
county  as  **  ienarU, "  that  description  is  sufficient,  the  uford 
tenant,  in  its  ordinary  signifiaUion,  m>eaning  occupying 
tenant ;  hut,  at  any  rate,  a  revising  barrister  did  not  exceed 
his  powers  of  anundment  when  he  substitiUed  for  the  word 
**  tenant*^  the  words^  *^farm  as  occupying  tenamt," 


In  the  Mst  of  voters  for  the  North  Riding  of  Yorkahiie, 
in  the  third  column  containing  the  nature  of  the  quali- 
fication of  the  voters,   the  word    "tenant"    appeared 
opposite  to  the  name  of  the  respondent  Harrison,  lus 
property  in  the  fourth  column  being  described  as  "  New- 
stead  Grange.'*    It  was  objected  that  the  nature  of  the 
qualification  was  insufficiently  described.    The  revismg 
barrister  was  of  opinion  that  the  description  was  suf- 
ficient, and  that  he  had  power  to  amend  it,  if  necessaiy, 
under  section  40  of  the  Registration  Act,  6  Vict.  c.  18 ; 
and  he  did  so  by  substituting  for  the  word  '*  tenant"  the 
words  "  farm  as  occupying  tenant,"  and  he  retained  the 
name  of  the  respondent  on  the  list. 

Welsby  for  the  appellant  The  word  *'  tenant"  is  in 
law  applicable  to  a  person  possessing  any  one  of  the 
different  qualifications  for  a  county  vote.  A  man  may 
be  a  tenant  without  occupying,  which  is  essential 

T.  E.  ChiUy,  for  the  respondent.  The  revising  bar- 
rister has  found  that  '*  tenant "  ordinarilv  means  oc- 
cupying  tenant :  Webster's  JXetimutry,  **JVnan/.'*  In 
section  20  of  the  Reform  Act,  2  WiU.  4,  c.  45  (commonly 
called  the  Chandos  Clause),  which  enumerates  the  dif- 
ferent classes  of  persons  entitled  to  county  votes,  the  word 
tenant  is  applied  solely  to  persons  occupying  under  a 
yearly  rent  of  not  less  than  507.  In  Howitt  v.  Stephens^ 
5  C.  B.  (n.  s.)  30  ;  28  L,  J.  C.  P.  106,  the  description 
"507.  occupier"  was  held  sufficient  Even  if  the  re- 
vising barrister  is  wrong,  the  Court  has  no  power  to 
reverse  his  decision,  the  sufficiency  of  the  description 
being  a  question  of  fact  to  be  judged  of  by  him. 

Wood  V.  Overseers  of  WUlesden,  2  Barron  &  Arnold, 
527  ;  2  C.  B.  15. 

Erle,  C.J. — ^The  revising  barrister  was  right  in  his 
decision.  The  meaning  of  the  word  **  tenant"  was  to  be 
taken  according  to  its  ordinary  signification.  In  common 
parlance,  tenant  voters  are  the  507.  voters.  The  section 
of  2  Will.  4,  c.  45,  referred  to,  uses  the  word  tenant  in 
reference  to  this  class,  and  this  cla.ss  only.  If  it  was 
necessaiy  to  have  recourse  to  his  powers  of  amendment, 
the  barrister  was  right  in  doing  so,  either  under  section 
40  or  section  101  of  the  Registration  Act. 

Williams,  Btles,  and  Keating,  JJ.,  concurred. 

JDecision  afimud. 

C.P.         )  Samitel,  Appellant,  v.  Hitchmoitgh, 
18  Nov.  1862.  i      Respondent. 

REGISTRATION  APPEAR 
Borough  of  Bedford. 

Notice  of  Objection — Form  given  in  Registratwn 

Act, 

A  form  of  notice  of  objection  given  by  the  BegistraOofi 
Act,  signed  by  an  objector  describing  himself,  as  in  thai 
form,  as  **on  the  list  of  voters  for  the  pari^  of  St.  PauTs, 
in  the  borough  of  Bedford,'*  Held  sufficient,  although  tioo 
lists  are  made  out  for  that  parish^  containing  respecti^il}/ 
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the  names  of  voters  having  reserved  rights,  and  voters 
possessing  the  101,  qualification, 

Wm.  Samuel,  the  appellant,  objected  to  the  name  of 
Adam  Hitchmough  being  retained  upon  the  list  of  voters 
for  the  borough  of  Bedford.  The  form  of  notice  of 
objection  use<l  was  that  given  in  the  Registration  Act, 
6  Vict  c  18,  Schedule  B.,  No.  11,  which  concludes  thus  : 


(Signed) 


A.  B.,  of  [Place  of  Abode},  on  the  List 
of  Voters  for  the  Fai-ish  of 


The  appellant  appended  to  his  signature  the  words 
•*  oa  the  list  of  voters  for  the'  parish  of  St.  Paul,  in  the 
borough  of  Bedford. " 

Two  lists  are  made  out  for  the  parish  of  St.  Paul,  one 
containing  the  names  of  persons  having  reserved  rights, 
(a  diflereut  class  from  the  fi^eemen  of  the  borough),  the 
other  those  of  .persons  possessing  the  10^.  or  new 
qualiiication.  The  revising  baiTister  decided  that  the 
notice  of  objection  was  bad,  as  not  stating  in  which  of 
tbfse  lists  tlie  objector's  name  was  to  be  found,  and 
refused  to  amend  the  description,  and  retained  the  re- 
spondent's name  on  the  list  of  voters.  Against  this 
decision  the  objector  appealed. 

Grant  appeared  for  the  appellant,  and  Steph^enson  for 
the  respondent. 
They  referred  to — 
Edsworth  v.  Parrer,  1  Lut.  R.  C.  517. 
TwUfaU  V.  The  Town  Clerk  of  Bristol,  5  M.  &  G.  8. 
Wansey  V.  Perkins,  7  M.  &  G.  144. 

Erle,  C.J. — ^The  revising  barrister  was  wrong  in  this 
case.  The  form  given  in  the  statute  has  been  followed, 
and  the  degree  of  inconvenience  which  would  be  sustained 
by  the  person  objected  to  from  his  having  to  run  his  eye 
down  two  lists,  fixed  side  by  side,  in  order  to  find  the 
name  of  the  objector,  is  too  small  to  induce  us  to  give 
judgment  for  the  respondent.  In  Edsworth  v.  Parrer 
the  objector,  who  was  a  freeman,  described  himself  as 
''on  the  list  of  voters  for  the  borough  of  Lancaster," 
obliging  the  person  to  whom  he  objected  to  search  the 
three  lists  of  voters  for  the  three  diflferent  townships  of 
I^ncaster,  and  then  the  list  of  freemen,  and  the  argument 
of  conrenience  had  some  weight.     This  case  is  different. 

Williams,  J. — The  form  given  in  the  statute  must 
not  be  complied  with  where  it  is  likely  to  mislead  or  give 
a  doubtful  description  ;  but  that  is  not  so  here. 

Decision  reversed. 


C 

18,  22  Nov 


.P.  )    Trotter,  Appellant,  v.  Trevor, 

ov.  1862.  I  Respondent. 

REGISTRATION  APPEAL. 

North  Riding  of  Yorkshire. 


lUegibUUy  of  Ihe  Christian  name  of  the  objector  in  the 
signature  to  a  notice  of  objection  held  not  to  render  the 
wtice  bad. 

In  this  case  the  Christian  name  of  the  objector,  in  the 
signatiifB  to  the  duplicate  of  the  notice  of  objection,  was 


illegible  to  ordinary  persons,  and,  on  that  ground,  the 
revising  barrister  held  the  notice  to  be  bai 

It  was  admitted,  on  behalf  of  the  respondent,  that  the 
question  was  substantially  the  same  as  that  raised  in  the 
preceding  case. 

Decision  reversed. 


)    Sedgwick,  Appellant,  v.  Trevor, 
t  )  Respondent. 


C.P. 

18,  22  Nov.  1862. 

REGISTRATION  APPEAL. 

North  Riding  of  Yorkshire. 
Illegibility  of  part  of  the  native  of  the  place  of  abode  oj 
the  objector  in  Oie  signature  to  a  notice  of  objection  held 
not  to  render  the  notice  bad. 

In  this  case  the  revising  barrister  for  the  North  Riding 
of  Yorkshire  decided  that  a  notice  of  objection  was  bad, 
on  the  ground  that  the  word  Fencote,  in  the  name  of 
the  place  of  abode  of  the  objector,  Fencote  Hall,  was 
partly  illegible.     On  appeal  against  this  decision — 

Bourke  (T.  E.  Chitty  with  him)  for  the  appellant, 
cited, 

WoolleU  V.  Davis,  4  C.  B.  114  ;  1  Lut.  R.  C.  607. 
Gadsby  v.  Warburton,  7  M.  &  G.  76. 

Welsby  appeared  for  the  respondent. 

Byles,  J.  (Nov.  22)  said  that  the  Court  were  of  oi)inion 
that  in  this  case  also,  as  in  the  two  preceding,  the  deci- 
sion of  the  revising  barrister  was  wrong. 

Decision  reversed. 

C.  P.  )  Trotter,  Appellant;   v.  Walker, 

18,  22  Nov.  1862.  (  Respondent 

REGISTRATION  APPEAL. 
North  Riding  of  Yorkshire. 

Illegibility  of  the  surname  of  the  objector  in  the  signa- 
ture to  a  notice  of  obju^ioji  held  not  to  render  the  notice  bad. 

The  revising  barrister  for  the  North  Riding  of  York- 
shire had  held  a  notice  of  objection  to  a  vote  insufficient, 
on  the  ground  that  the  surname  of  the  objector,  Leonard 
Sedgwick,  was  illegible  in  the  signature  to  the  notice. 
The  Christian  name,  Leonard,  was  legible,  and  the  signa- 
ture was  proved  to  be  in  the  handwriting  of  the  objector, 
and  to  be  written  in  the  manner  in  which  he  ordinarily 
signed  his  name.  The  barrister  found  that  with  ordinary 
diligence  the  signature  could  not  be  made  out,  and  he 
retained  the  name  of  the  person  objected  to  upon  the 
register. 

T.  E.  Chilly,  for  the  appellant 

By  the  word  **  signed  "  in  the  form  No*  5  in  schedule 
A., to  the  Registration  Act,  6  Vict  c.  18,  s.  7,  it  is  meant 
that  there  must  be  appended  to  the  notice  of  objection 
the  signature  which  the  objector  ordinarily  subscribes  to 
a  document  which  he  wishes  to  authenticate  and  make 
his  own.  Legibility  is  not  essentiaL  [Williams,  J. — 
What  would  be  required  of  a  marksman  ?]    Under  the 
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Statute  of  Fraads  and  the  Wills  Acts,  the  mark  of  a 
marksman  has  been  held  a  good  signature.  [Erle,  C.J. 
— But  these  notices  are  intended  to  gire  information 
to  the  parties  objected  to,  in  order  that  they  may  ascer- 
tain whether  the  person  objecting  is  properly  qualified 
or  not].  A  comparison  of  the  forms  of  notices  of  claim, 
given  by  the  Acts,  with  those  of  notices  of  objection, 
shows  the  contrary.  The  object  was  to  identify  the  ob- 
jector for  the  purpose  of  fixing  him  with  costs  in  cases  of 
frivolous  objections.     He  then  cited, 

Tojns  V.  Cumming,  7  M.  h  G.  92,  93. 

Schneider  v.  Norris,  2  M.  ft  S.  286. 

Baker  y.  Dating,  8  A.  &  E.  94. 

Hyde  v.  Johnson,  2  Bing.  N.  C.  780. 
In  R,  V.  Avery,  18  Q.  B.  532,  it  was  held  that  a  voting 
pa])er  required  by  the  Municipal  Corporation  Act,  5  &  6 
Will.  4,  c.  32,  to  be  signed  with  the  name  of  the  burgess 
voting  waa  good,  although  the  initials  only  of  the 
Christian  names  were  given.  In  re  Clarke,  27  L.  J. 
Prob.  IS,  a  mark  was  held  to  be  a  sufficient  signature 
to  a  will,  although  the  name  at  the  side  of  the  mark  was, 
through  an  error,  not  that  of  the  testatrix. 

Wehhy,  for  the  respondent. 

A  signature  by  initials  or  mark  may  be  sufiicient 
among  bankers  and  others,  but  here  something  more  is 
required.  The  barrister  is  only  bound  to  read  the  notice, 
which  is  to  inform  him  who  the  objector  is,  and  where 
he  lives  ;  and  he  is  not  bound  to  draw  inferences  from 
other  parts  of  the  signature.  The  case  of  a  marksman 
would  be  different,  as  his  mark  would  be  accompanied 
by  his  name.  This  is  not  a  signature  on  which  the 
barrister  could  reasonably  act.  He  also  referred  to 
WoolleU  V.  Davis,  4  C.  B.  115,  1  Lut.  R.  C.  607. 

The  signature  in  question  was  handed  up  to  the  Court 
for  their  inspection. 

Nov.  22. 

Byles,  J.  delivered  the  judgment  of  the  Court  to  the 
effect  that  the  decision  of  the  barrister  was  wrong,  and 
imported  an  imnecessary  degree  of  rigour  into  the  con- 
struction of  the  statute. 

Decision  reversed. 


I  The  Attorket-Oeneral  v.  John 
20  Nov.  1862.  j  EvELEioH  Wyndham. 

Legacy  Duty— 45  Geo,  3,  c.  28:  48  Geo,  3,  c.  149. 

Money  arising  from  the  optional  purchase  by  A.  of  real 
estate  devised  to  B.  subject  to  such  option  of  purchase,  is 
money  produced  by  a  disposition  of  real  estate  tciihin  the 
meaning  of  the  Legaq/  Duty  Acts,  and  therefore  subject 
to  legacy  duty. 

This  was  an  information  to  obtain  payment  of  legacy 
duty  on  10,000Z.  Consols. 

By  45  Geo.  3,  c.  28,  a  duty  is  payable  upon  a]^ 
legacies  above  20/.  whether  chaiged  upon  or  payable  out 
of  real  or  peisonal  cstatei 


Sect.  4  defines  a  legacy  as  a  "  gift  by  any  will,  &c, 
which  by  virtue  of  any  such  will,  &o.,  shall,  inter  alia, 
have  been  charged  upon,  or  made  payable  out  of  amj 
real  estate,  or  be  directed  to  be  satisfied  out  of  any  moTuys 
to  arise  by  the  sale  of  any  reaZ_  estate  of  the  person  so 
dying,  kc.** 

Sect.  5  provides,  in  effect,  that  the  duties  on  legacies 
charged  upon  or  payable  out  of  real  estate,  or  out  of 
moneys  to  arise  by  the  sale  of  real  estate,  shall  k 
accounted  for,  answered,  and  paUl,  by  the  trustee  to 
whom  the  real  estate  shall  be  devised,  or  if  there  shall 
be  no  trustee,  then  by  the  person  entitled  to  such  real  estate 
subject  to  such  legacy,  or  by  the  person  or  persons  em- 
powered or  required  to  pay  or  satufy  any  such  legacy. 

By  48  Geo.  8,  c.  149  (still  in  force  as  to  arrears  of 
duty  accruing  between  10th  October,  1808,  and  81st 
August,  1815),  the  duty  payable  upon  any  legacy  of  20/. 
or  upwards,  given  by  vnll  of  any  person  dying  after  5th 
April,  1805,  either  out  of  his  personal  estate,  or  out  of,  or 
charged  itpon,  his  real  estate,  or  out  of  any  moneys  to  arise 
from  the  sale,  mortgage,  or  other  disposition  of  his  real 
estate,  and  which  should  be  satisfied  or  dischaiged  after 
10th  October,  1808,  to  or  for  the  benefit  of  a  brother  or 
sister,  or  any  descendant  of  a  brother  or  sister  oi  the 
deceased,  was  fixed  at  21.  10s.  per  cent. 

The  following  are  the  facts  of  the  cask : — 

By  will,  dated  22nd  July,  1809,  the  testator,  the  Rer. 
Thomas  Heathcote,  gave  {inter  alia)  all  his  freehold  and 
copyhold  lands,  dx.,  unto  his  three  nieces,  H.,  C,  andS.  F. 
"Wyndham  (subject,  as  to  parts  thereof,  to  a  life-estate 
of  the  Countess  of  St  Vincent  therein),  as  tenants  in 
common  in  fee  simple,  and  subject  also  to  a  proviso  as 
to  marriage  and  sur\'ivorship  :  "  Provided  nevertheless, 
and  I  do  hereby  further  declare  and  direct,  that  my  said 
nephew,  J.  Heathcote  Wyndham,  shall  have  the  option  of 
becoming  the  purchaser  or  beneficial  proprietor  or  owner 
of  the  whole  of  my  said  freehold  and  copyhold  estates, 
and  the  inheritance  in  fee  simple  thereof  respectively,  at 
the  rate  or  price  of  10,000Z.  8?.  per  cent  Consolidated 
Annuities,  transferable  at  the  Bank  of  England ;  and 
therefore,  that  upon  my  said  nephew,  J.  H.  Wyndham, 
investing  the  sum  of  10,000^  of  those  annuities  in  the 
names  of  himself  and  of  any  other  person  or  persons  to 
be  appointed  in  that  behalf  by  my  said  nieces,  or,  Ac, 
or  in  default  of  appointment  by  them  or  her,  in  tha 
names  of  himself  and  of  uiy  one  or  two  other  person  or 
persons  of  his  own  appointment,  then  and  from  thence- 
forth the  use  hereinbefore  limitcdlto  my  said  nieces,  their, 
&c.,   in  the    said  freehold   lands,    &c.,   and  copyhold 
lands,  &c.,  shall  ahsohUely  cease  and  determine,  and  the 
same,  &c.,  shall  forthwith  bo  and    enure  to  the  only 
absolute  use  of  my  said  nephew,  his  heirs,  &c.,  for  ever,** 
free  from  incumbrances  on  the  part  of  the  nieces,  who 
were  then  to  convey  and  surrender  to  the  use  of  the 
nephew  and  his  appointees.      And  he  further  declared 
that  the  nephew,  and  his  appointees  should  thenceforth 
stand  possessed  of  the  10,000Z.  3/.  per  cent  consols  in 
trust  for  the  nieces  (or  their  representatives)  in  equal 
ahareB ;  "  and  altor  the  marriage  of  all  of  them,  or  the 
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death  of  the  snmyor  of  them,  which  shall  first  happen, 
that  the  said  trustees  shall  transfer  ihje  principal  of  the 
said  10,000^.  3Z.  per  Cent  Consolidated  Annnities,  to  my 
said  nieces^  and  their  respective  executors,  &c.,  in  three 
equal  shores."  And  he  directed  also,  that  if  his  nephew 
should  inrest  the  10,000^.  during  the  life  of  the  tenant 
for  life,  he  might  retain  the  annual  dividends  to  himself 
until  her  death. 

Testator  died :  his  nephew  and  three  nieces  survived. 
The  nephew,  in  1812,  exercised  his  option  of  purchase, 
and  transferred  the  10,000Z.  consols  into  the  names  of 
himself  and  two  others  (whom  he  survived),  upon  the 
trusts  in  favour  of  the  nieces.  Lastly,  the  nephew  died, 
leaving  defendant,  his  only  son  and  heir-at-law,  as  also 
his  executor,  him  surviving.  Defendant,  having  proved 
hi^  iather's  will,  is  now  sole  trustee  of  the  legacy. 

Upon  the  above-mentioned  transfer,  it  was  contended 
by  the  Crown,  that  a  duty  of  21.  10$.  per  cent  upon  the 
legacy  or  sum  of  10,000/.,  became  forthwith  payable. 
Defendant  resisted  this  claim. 

The  Attorney-General  (the  SoUcUor-Oeneral,  ^and  A. 
Sanson  with  him),  on  behalf  of  the  Crown,  argued  that 
this  money,  although  arising  from  an  optional  purchase, 
was  a  specific  pecuniary  gift,  within  the  meaning  of  sect. 
4  of  45  Geo.  3 ;  and  that,  after  the  transfer,  the  nieces 
were  devisees  of  the  testator.     He  cited, 

AUomey-Ofneral  v.  Simeox  avd  Another,  1  £z.  749, 
to  show  that  duty  is  payable  where  the  proceeds  of  a  sale 
of  realty  are  given  to  trustees  ; 

Attorney-General  v.  Mangles,  5  M.  &  W.  120, 
overruling 

In  re  Evans,  2  C.  M.  &  R.  206, 
to  show  that  an  express  direction  to  sell  is  not  necessary ; 
and 

WiUiamtan  v.  Advocate-Generai  of  Scotland,  10  CI. 
&Fin.  1, 
for  the   proposition  that  if  the  language  of  the  will 
amoufUs  to  a  directum  to  sell,  then  duty  is  payable. 

Bona,  Q.C.  (with  him  Wickens),  co^UHi. — Duty  is  not 
poyable,  because  this  is  only  an  executory  devise,  or 
shifting  use,  which,  on  the  happening  of  a  certain 
event,  was  to  shift  the  estate  to  Wyndham.  This  money- 
was  never  "charged  upon,"  "payable  out  of,"  or  "to 
»ise  by  the  sale  of"  real  estate,  and  therefore  does  not 
come  within  the  terms  of  sect.  4.  This  real  estate  was 
not  sold,  and  "Wyndham  had  no  power  whatever  over  it 
voiiil  after  the  money  was  paid.     The  case  of  » 

Advooate-General  v.  Smith,  1  Macq.  760, 
is  at  direct  variance  with  those  cited  by  the  Attomey- 
GeneraL 

Laurie  v.  Glutton,  15  Beav.  65, 
was  also  referred  to. 

Pollock,  C.B.— It  appears  that  the  testator  was  pos- 
sessed of  freehold  and  copyhold  estate,  which  he  left  to 
his  nieces  with  a  provision  that  his  nephew  should  have 
the  option  of  becoming  the  purchaser,  or  beneficial  pro- 
prietor, 9t  vwaet  thereof  upon  investisg  the  sum.  of 


10,000Z.  ;  and  that  upon  that  investment,  the  use  therein- 
before limited  should  cease  and  determine,  &c.  The 
nieces  received  the  dividends,  and  they  died  one  after  the 
other.  Notwithstanding  all  that  has  been  said  to  the 
contrary,  I  think  there  is  no  doubt  that  legacy  duty  is 
payable.  I  quite  agree  that  no  person  is  liable,  equita- 
bly, to  pay  duty  ;  the  case  of  the  Crown  must  be  clearly 
sustained.  But  then  we  must  look  not  only  at  words, 
but  at  things.  The  nephew,  in  fact,  pays  the  10,000^. 
either  by  sale,  or  such  other  disposition  of  the  proj>erty 
as  produces  10,000/.  thereout.  We  cannot  read  the 
meaning  of  the  words  in  the  narrow  sense  argued  for  by 
the  defendant's  counsel  It  is  said  the  case  is  not  within 
the  Act  because  it  did  not  arise  out  of  a  disposition  of 
real  estate  within  the  meaning  of  the  Act  If  so,  any 
amount  of  personal  property  might  be  left  without  pay- 
ment of  legacy  duty.  The  price  is  to  be  paid,  in  effect, 
before  the  estate  vested  in  the  nephew.  It  is,  in  fact,  a 
disposition  of  the  property  by  will,  and  one  which  takes 
effect,  to  use  the  words  of  the  48  Geo.  8,  either  "out  of 
his  personal  estate,  or  real  estate,  or  any  moneys  to  arise 
out  of  any  disposition  of  the  estate. "  Now  this  is  money 
to  arise  out  of  the  disposition  by  his  will  That  is  the 
meaning  of  the  will,  and  of  the  Act,  and  therefore  I  think 
the  Crown  is  entitled  to  our  judgment 

Bramwell,  B.— The  object  of  the  Act,  I  think,  was 
to  except  real  estate  out  of  the  hands  of  the  legatee. 
Certainly  there  is  no  seller  or  conveyance  here,  nor  any 
sale  of  the  estate.  But,  lest  the  framer  of  the  Act  should 
fail  of  his  object,  he  has  used  the  words  "  either  out  of 
his  personal  estate,  or  out  oi,  or  charged  upon,  his  real 
estate,  or  out  of  moneys  to  arise  from  the  sale,  mortgage, 
or  other  disposition  of  his  real  estate. "  No  non-lawyer 
could,  I  think,  understand  how  these  ladies  got  their 
money  otherwise  than  out  of  this  estate.  The  Crown, 
therefore,  is  entitled  to  our  judgment 

Channell,  B. — I  am  of  the  same  opinion,  and  on  the 
same  grounds. 

JudgmenJtfoT  the  Croum, 
Attorney  for  defendant,  J.  Wickena, 


,.! 


Jay  v.  Amphlett. 


21  Nov.  1862. 
Married  Woman — Arrest  of,  under  ca.  sa. 

The  Court  will  not  order  th^  discharge  of  a  Tnarried 
woman  arrested  upon  a  ca.  sa.  for  a  debt  dne  under  a 
judgrnerU  recovered  against  her  as  afemje  sole — she  having 
property  settled  to  her  separate  use. 

Plaintiff  had  recovered  judgment  against  the  defendant 
when  she  was  a  feme  sole.  In  February  last  defendant 
married,  and  on  the  19th  October  following  was  arrested 
under  a  ca.  sa.  for  the  before-mentioned  debt.  It  ap- 
peared that  she  was  entitled  to  a  sum  of  upwards  of 
5000/.,  settled  on  her  for  her  separate  use. 

(7.  Pollock,  under  these  circumstancea,  moved  for  a 
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rule  for  her  discharge  from  gaol  on  the  grounds — Ist. 
That  the  case  was  one  of  hardship  on  his  client. 

2ndly.  That,  being  a  married  woman,  she  would  other- 
wise, under  the  Bankrupt  Act,  24  &  25  Vict.  c.  134,  be 
unable  to  obtain  her  release. 

The  cases  reported,  he  said,  were  not  much  in  his 
favour,  but  he  cited 

£x  parte  Beacaiiy  5  B.  &  Aid.  759  ; 

Beynon  v.  JoneSf  15  M.  &  W.  566  ;  and 

Larkin  v.  Marshall,  4  Ex.  804. 

The  Court  {Pollock,  C.B.,  Bramwell  and  Channell, 
BB. )  said  they  ought  not  to  interfere  in  the  defendant's 

behalf. 

Rule  refused. 


24  Nov 


Ex.        \ 

)v.  1862.    ) 


Parr  and  Another  v.  Lillicxtp, 


Where  less  Vian  20?.  is  paid  into  Court,  and  taken  out 
hy  plaintiff  in  satisfaetion  of  the  action,  that  is  such  a 
'*  recovery'*  under  13  <t- 14  Vict.  e.  61,  s.  11,  as  disentitles 
the  plaintiff  to  costs. 

This  was  an  action  for  12/.  5s.  for  wine  supplied  by 
plaintiffs.  The  whole  amount  was  paid  into  Court. 
Plaintiffs*  costs  had  been  taxed  at  4/.  IQs. 

Under  13  &  14  Vict.  c.  61,  s.  11,  "  if  in  any  action, 
&c.,  plaintiff  shall  recover  a  sum  not  exceeding  20/.,  &c., 
he  shall  have  judgment  to  recover  such  sum  only,  and  no 
costs,  &c.,"  unless,  under  sect.  12,  the  Judge  certify  for 
costs. 

An  order  was  made  by  Martin,  B.,  requiring  the  Master 
to  review  his  taxation,  and  disallow  plaintiffs'  costs,  but 
leave  was  given  to  plaintiffs  to  apply  to  the  Court  to 
rescind  the  order. 

Gadsden,  for  plaintiffs,  now  applied  accordingly, 
contending  that  "recover,"  in  sect  11  did  not  apply  to 
taking  money  out  of  Court,  but  meant  obtaining  it  either 
by  a  verdict  or  the  judgment  of  the  Court. 

[Mabtik  B.  —What  right  have  you  to  substitute  for  the 
word  "recover,"  the  words  "recover  by  verdict?"  A 
man  recovers  when  he  gets  by  reason  of  a  lawsuit  that 
which  he  cannot  get  without  it.  Is  there  not  a  case  in 
the  Common  Pleas?] 
There  is  a  case  where  judgment  went  by  default,  viz., 

Dunston  v.  Paterson,  4  Jur.  (n.  s.)  C.  B.,  1024. 
He  cited  in  support  of  his  view, 

Brooks  V.  JUgby,  2  Ad.  &  £.,  21. 

Chambers  v.  Wiles,  24  L.  J.  (n.  b.)  Q.  B.,  267. 

Power  y.  Jones,  15  Jar.  (Part  2,  p.  242). 

Bochfort  Clarke,  eontrik,  was  not  called  upon. 

Pollock,  C.B.— I  think  the  case  put  by  my  brother 
Martin  shows  what  is  meant  by  the  word  "recover." 
The  moment  the  writ  is  issued  th^  suit  is  begun.  If  a 
man  sues  for  10/.,  and  that  sum  is  paid  into  Court,  he 
won't  get  his  costs.  But  if  a  man  sues  for  S^l.,  and  40/. 
18  paid  into  Coiurt,  and  he  goes  on  and  recovers  10/.  more. 


then  he  gets  his  costs.  And  the  reason  is  that  the  Cooit 
would  see  by  the  whole  record  that  the  sum  altogether 
recovered  by  the  action  was  not  10/.  only,  but  50/.  We 
are  deciding  in  favour  of  the  opinion  of  the  Court  of 
Common  Pleas  against  the  opinion  of  the  Queen's  Bench. 
The  judgment  of  the  Common  Pleas  was  the  judgment  of 
the  whole  Court  after  alignment.  The  case  in  the  Queen's 
Bench  was  one  where  a  rule  was  refused  without  aiga- 
ment. 

Martik,  B.  — The  whole  q  uestion  turns  upon  the  mean- 
ing of  the  word  * '  recover. "  A  man  recovers  when  he  gets 
by  means  of  a  lawsuit  that  which  he  cannot  get  without 
it  Originally,  judgments  by  default  were  excepted  out 
of  the  Act,  but  now  they  are  included.  In  Dunstcn  v. 
Paterson,  the  Court  of  Common  Pleas  held  that  where 
the  Judge  would  not  certify  for  costs,  they  would  not 
overrule  his  discretion  on  slight  grounds,  so  as  to  give 
plaintiff  costs.  My  brother  Willes  expressed  a  very 
strong  opinion  upon  it.  I  think,  therefore,  theplaintifi 
must  have  no  costs  here. 

B&AKWELL  and  Channell,  BB.,  entirely  concuired. 

Bule  refused,  and  order  confirmed. 
Note.—See  also  Dunsler  v.  Day,  8  East,  239. 


I  Aston  v.  Lawley. 


24  Nov.  1862. 
AppHoation  to  plead  an  omitted  plea  after  verdicL 

Where  the  attorney  of  a  defendant  in  an  action  omiUei 
to  plead  his  client's  bankruptcy,  and  the  verdict  wu 
for  the  plaintiff,  the  Court  refused  to  set  aside  the  verdid 
to  eiuMe  the  defendant  to  plead  his  bankruptcy. 

This  was  an  action  to  recover  the  amount  secured  by  s 
bill  of  sale. 

At  the  trial  on  the  15th  inst.,  defendant  was  called  as 
a  witness  for  plaintiff,  but  did  not  defend  the  action.  It 
appeared  that  some  time  after  the  bill  of  sale  was  given, 
the  defendant  became  bankrupt,  but  his  bankruptcy 
was  not  pleaded  in  this  action.  The  jury  found  for  the 
plaintiff. 

A  rule  having  been  obtained  to  set  aside  the  verdict, 
and  to  amend  the  pleadings  by  adding  a  plea  of  banlw- 
ruptcy,  on  the  ground  that  the  defendant's  attorney  had 
omitted  that  plea  against  the  wish  of  his  client, — 

Hayes,  SerjL,  now  showed  cause,  and  aigaed  that  as 
the  affidavits  proved  that  defendant  had  only  told  the 
attorney's  clerk  of  his  bankruptcy,  and  not  the  attorney, 
and  that  the  clerk  had,  on  the  day  before  the  trial, 
shown  the  record  to  the  defendant,  who,  after  seeing  the 
pleas,  only  remarked,  "Well,  he  won't  get  anything  by 
it,  as  I  have  been  through  the  Court  of  Bankruptcy,"  the 
rule  ought  to  be  discharged. 

Pearee  asked  that  the  rule  might  be  made  absolute  on 
payment  of  the  costs,  the  defendant  having  told  the 
attorney  to  plead  his  bankruptcy,  which  was  not  done. 
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[Bbamwell,  B. — ^According  to  your  statement,  has  he 
not  a  cause  of  action  against  the  attorney  ?] 
That  is  so. 

Per  Curiam.^'We  are  all  of  opinion  that  the  appli- 
cation should  not  be  acceded  to;  the  rule  must  be 
discharged. 

Rule  discharged. 


25  Nov.  1862.    \  ^-^^^'^^^  ^-  Olding  and  Others. 

Interpleader — Damtiges. 

Claimant  in  an  Interpleader  Issue  cannot  recover  against 
the  execution-creditor  damages  sustairud  by  the  sale 
of  kis  goods  or  otkenoise  after  the  making  of  the  order. 

Special  Case,  stated  by  an  arbitrator  pursuant  to  an 
order  of  reference   made  at  Nisi  Prius.    This  was  an 
action  of  trespass  and  trover  to  try  the  right  to  goods 
seized  under  a  fi.  fa,  issued  by  the  defendants  as  execu- 
tion-creditors of  one  Eades.     On  the  14th  June,  1861, 
the  defendants  recovered  judgment  against   £ades  for 
313/.  85.  Be?.,  and  on  the  same  date  a  writ  offi.fa.  was 
sued  out  by  them  thereunder,  with  a  direction  endorsed 
to  levy  the  said  3132.  Ss.  ^.  and  costs,  &c.,  and  a  state- 
ment was  also  endorsed  that  the  "  defendant  is  a  timber 
merchant  and  resides  at  Regent's  Wharf,  Mill  Wall." 
It  appeared  that  these  premises  and  the  stock,  plant,  &c., 
thereon  had,  prior  to  this  date,  been  purchased  by  the 
present  plaintiff,   and  in  fact  belonged  to  him.     The 
sheriff  entered  and  levied  under  the  fi.  fa.,  and  notice 
was  then  given  by  the  present  plaintiff  that  he  should 
forthwith  commence  an  action  of  trespass  against  the 
defendants.     The  sheriff  took  out  a  stmimons,  and  on 
the  2l8t  June  the  usual  interpleader  order  was  made. 
The  furniture,  stock,  Sec,,  of  the  plaintiff  were  then  sold, 
and  realised,  afterpayment  of  expenses,  &c.,  B25l.l5s.  Zd., 
which  sum  was  paid  into  Court.    In  August  the  inter-* 
pleader  issue — that  is  to  say,  the  present  action — ^was 
tried,    and    a   verdict   found  for   the    plaintiff      The 
3252.  15s.  Zd.  and  costs,  were  thereupon  paid  to  him 
under  an  order  of  Mr.  Justice  Williams.    The  arbitra- 
tor assessed  the    damages    actually   sustained  by  the 
plaintiff  at  4112.,  of  which  amount  he  found  that  502. 
only  were  the  damages  up  to  the  date  of  the  interpleader 
order.    The  case  stated  that  the  question  for  the  opinion 
of  the  Court  was,  whether  the  plaintiff  was  entitied  to 
the  whole  of  the  said  damages  found  to  have  been  actually 
sustained,  or  only  to  the  damages  sustained  by  him  up 
to  the  date  of  the  interpleader  order. 

/.  Brown,  for  the  plaintiff,  contended  that  he  was 
entitled  to  the  whole  damages,  and  not  only  to  thoee 
sustained  prior  to  the  interpleader  order.  In  cases  of 
this  kind  the  greatest  damage  to  the  claimant  occurred 
ofUr  sale.    In  the  course  of  a  long  aigoment  he  cited — 

/mm»  t.  WiUiams,  4  H.  &  N.  706. 

MtfMT  ▼.  SkmJbury,  2  H.  &  N.  note,  p.  157. 

Smokk  T.  Boffey,  9  Ex.  315—823 ;  2  Danl.   CL 


Lock  V.  Ashton,  12  Q.  B.  871. 
Loweih  v.  Smith,  12  M.  &  W.  582. 

I/ush,  Q.C,  (Dixon  with  him)  for  the  defendants, 
contended  that  they  were  absolutely  protected  by  the 
interpleader  order.  The  plaintiff  should  have  paid  the 
money  into  Court,  and  not  allowed  the  sale  to  be  made. 
Plaintiff  knew  the  consequence  of  not  paying  money 
into  Court     He  cited, 

Carpenter  v.  Pearce,  27  L.  J.  Ex.  143. 

AhboU  V.  Richards,  15  M.  &  W.  194,  196,  and 

Rrovm  v.  Chapjnan,  6  C.  B.  876. 

/.  Brown  in  reply. 

The  case  was  argued  before  Pollock,  C,B.,  Bramwell 
and  Channell,  BB.,  and  the  Court  took  time  to  con- 
sider. 

Pollock,  C.B.  —  (25  Nov.)  delivered  judgment  — 
The  question  is,  up  to  what  period  is  the  plain- 
tiff entitied  to  recover  damages  ?  The  arbitrator  has 
found  that  the  damages  sustained  by  the  plaintiff  up 
to  the  time  of  the  interpleader  order  amounted  to 
502. ;  and  the  question  in  the  cause  is,  whether  the 
plaintiff  is  entitied  to  further  damages?  We  think  he 
is  entitled  to  damages  only  up  to  the  Urns  of  the  m-der. 
The  order,  and  what  was  done  under  it,  were  the 
result  of  the  plaintiff's  claim  and  the  decision  of  the 
Judge  thereon.  This  is  no  doubt  a  haid  case  for  the 
plaintiff,  but  the  Interpleader  Act  was  not  intended  to 
make  the  execution-creditor  any  more  liable  than  he 
would  have  been  before  it  passed. 

Judgment  that  plaintiff  recover  only  the  502.  found  by 
the  arbitrate  as  damage  sustained  up  to  the  date  of  the 
order. 


25  Nov.  1862.  (  ^^^^^^^^  ^^^  Another  v.  MoKinnon. 

Stables  will  not  pass  to  the  lessee  if  mentioned  (mly 
in  the  general  words  of  the  lease,  and  omitted  in 
the  parcels. 

• 

Ejectment  to  recover  possession  of  stables.  At  the 
trial  before  Martin,  B.,  a  verdict  was  entered  by  consent 
for  the  plaintiffs,  leave  being  reserved  to  move  to  set 
the  same  aside  and  enter  it  for  the  defendant 

In  the  year  1795  one  Palmer  had  two  leases — one  of  a 
house  in  Hyde  Park  place,  and  the  other  of  a  house  in 
Cumberland-place,  vested  in  him.  These  leases  would 
expire  in  1860.  In  1795  Pahner  assigned  the  house 
in  Cumberland-place  to  a  person  of  the  name  of  Olyn, 
reserving  to  himself,  however,  out  of  the  assignment,  the 
stables  in  question,  which  were  afterwards  used  and  en- 
joyed with  the  house  in  Hyde  Park  place.  The  defend- 
ant ultimately  became  entitied  to  the  house  in  Hyde 
Park  place,  and  in  1823  took  a  renewed  lease  of  it  from 
Ix>rd  Portman^s  trustees,  a  similar  plan  to  that  on  the 
old  lease  being  put  upon  the  new  one.  The  word 
"  stables  **  was,  however,  inserted  in  the  general  words 
in  the  new  lease,  and  it  appeared  also  that  in  the  sur^ 
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render  of  the  old  lease  the  words  **  wracks,  and  mangers" 
were  employed,  thereby  leading  to  the  inference  that  the 
stables  belonged  to  the  house  in  Hyde  Park-place.  Tlie 
question  in  the  cause  was,  whether,  the  stables  hav- 
ing been  left  out  in  the  parcels,  they  could  pass  under 
the  general  words  in  the  renewed  lease  of  1823  to  the 
defendant.  The  plaintiffs  were  the  reversioners  of  the 
leases  of  both  houses. 

M.  Smith,  Q.C.,  having  obtained  a  role  pursuant  to 
the  leave  reserved, 

Mellishy  Q.C.  {Garth  with  him),  showed  cause,  and 
contended  that  the  general  words  would  not  pass  land 
not  described  in  the  particular  description,  when  the  tenor 
of  the  instrument  was  against  it  so  passing.  Ho  also 
contended  that  under  the  Registration  Act,  7  Anne,  c.  2, 
the  stables  could  not  pass  to  the  defendant,  but  this 
point  was  not,  in  consequence  of  the  judgment  of  the 
Court,  decided.  He  cited, 
»      Doc  d.  Meyrick  v.  Meyrick,  2  Cr.  &  J.  223. 

JBarlow  v.  Rhodes,  1  Cr.  &  M.  489  ;  and 

Janus  V.  Plant,  i  Ad.  &  Ell.  749. 

M,  Smith,  Q.C.  (with  him  Maude),  supported  the 
rule,  and  contended  that  where  premises  had  been  usually 
enjoyed  with  what  avowedly  did  pass  under  the  parcels, 
there  was  plenty  of  authority  to  show  that  they  also 
would  pass.     He  cited, 

1  Plotoden,  170. 

Ongl^Y.  Chamber,  1  Bing.  483. 

Doe  d.  Oare  v.  LaivgUm,  2  6.  &  Ad.  680. 

Doe  V.  WehsUr,  12  Ad.  &  £1L  449. 

Shep.  T<mch,  94. 

Morris  v.  £d-gington,  3  Taunt  24. 

Simpson  v.  Deridj/,  8  C.  B.  (N.  8.)  433. 

Berridge  v.  Ward,  10  C.  B.  (n.  8.)  400. 

The  Court  {Pollock,  C.B.,  Martin,  Bramwell,  and 
ChanncU,  BB.),  took  time  to  consider. 

Pollock,  C.B.  (25  Nov.)  delivered  the  following  judg- 
ment —The  plaintiffs  are  entitled  to  our  judgment  unless 
the  defendant  can  make  out  that  the  stables  passed  under 
the  lease  of  18th  of  August,  1823,  and  we  think  they  did 
not  so  pass.  In  that  lease  there  is  a  particular  descrip- 
tion, but  the  stables  are  not  in  it,  and  they  would  not 
pass  as  part  of  the  dwelling-house.  Greneral  words  are 
nsually  inserted  without  reference  to  any  particular  sub- 
ject, and  there  is  a  familiar  instance  of  this  being  so,  in 
the  insei-tion  of  the  word  "watercourse,"  when  nothing 
of  the  kind  exists.  It  is  difficult  to  say  that  the  stables 
hdonged  to  the  house  in  Hyde  Park-place. 

Rule  dikharqed. 


25  Nov.  1862 


.} 


Kklcey  V,  Sttjpplbs. 


When  the  costs  of  a  refereitce  are  to  abide  tJie  "event," 
and  the  arbitrator  finds  substantially  in  favour  of  the 
defendant,  but  in  respect  of  one  issue  in  fawwr  of  the 
plaintiff,  the  latter  is  not  entitled  to  his  costs. 


This  was  a  rule  calling  on  the  defendant  to  show  cause 
why  the  Master  should  not  tax  the  plaintiff's  costs  of  the 
reference  in  the  above  cause. 

The  action  arose  out  of  a  farming  tenancy,  and  the 
declaration  alleged  a  breach  on  the  part  of  the  defendant, 
who  was  the  tenant,  in  not  farming  in  a  huabandHke 
manner,  and  for  several  other  breaches  of  his  agreement 

The  defendant,  in  his  pleas,  traversed  some  of  the 
breaches,  and  paid  lOZ.  into  Court  in  respect  of  the 
others.  The  pleadings  did  not  come  to  an  issue,  and  the 
cause  was  referred,  by  consent  of  the  parties,  and  by 
order  of  a  Judge,  such  order  containing  the  following 
direction  as  to  costs  : — "  I  further  order  that  the  cost  of 
the  said  reference  shall  abide  the  cvenL" 

The  award  found  everything  in  favour  of  the  defendant, 
except  with  regard  to  one  breach — ^viz.,  that  of  taking 
straw  off  the  land  ;  and  in  respect  of  this,  awarded  16i. 
as  damages  to  the  plaintiff. 

The  Master,  on  being  applied  to,  refused  to  tax  the 
plaintifi  's  costs.  Francis  having,  on  a  former  day,  obtained 
a  rule  nisi, 

Hayes,  Serjt,  now  showed  canse,  and  contended  that  a 
plaintiff  would  not  be  entitled  to  costs  under  such  a 
clause  as  that  contained  in  the  order,  unless  he  fi^ 
stantially  recovered.  The  costs  of  the  action  were  not 
referred.    He  cited, 

Russell  on  Awards,  382. 

Boodle  V.  Davies,  3  Ad.  &  R  200. 

Yales  V.  KnigM,   2  Bing.  N.  C.  277. 

Jones  V.  Jones,    29  L.  J.  C.  P.  151. 

Francis,  0.,  supported  the  rule,  and  cited 

GriffUlis  V.  Thomas,  4  D.  &  L.,  109, 
as  being  strongly  in  his  favour.     Coleridge,  J.,  there 
says  that  he  in  whose  favour  the  award  is  found  is 
entitled  to  the  costs.     If  issue  had  been  joined  here,  the 
plaintiff  could  have  signed  judgment.     He  also  cited, 

Wigms  v.  Cooke,  28  L.  J.  C.  P.  312. 

Pollock,  C.B. — The  rule  should  be  discharged.  The 
vice  of  Mr.  Francis's  alignment  is,  that  he  applies  to  a 
reference  the  same  doctrine  as  he  would  to  a  cause,  aod 
to  the  pleadings  in  a  cause.  There,  plaintiff  and  de- 
fendant each  gets  the  costs  of  the  issues  found  in  his 
favour.  In  a  reference,  however,  if  each  succeeds  in 
part,  each  should  pav  costs.  I  should  say  here  that  the 
defendant  is,  if  anything,  more  entitled  to  the  costs  tlian 
the  plaintiff  It  would  be  absurd,  when  99  parts  out  of 
100  are  decided  in  favour  of  the  defendant,  and  one  only 
in  favour  of  the  plaintiff,  that  the  latter  should  have  hiJ 
costs. 

Bramwell,  B. — I  am  of  the  same  opinion.  This  not 
being  a  question  of  the  issues  in  an  action,  the  tenus  of 
the  order  must  be  looked  to,  and  it  is  there  ordered  that 
the  costs  should  abide  the  event  of  the  reference.  Here 
there  has  been  no  event,  so  as  to  entitle  the  plaintiff  to 
costs. 


Channell,  B.,  concurred. 


Rule  discharged' 


29  Not.  IMSl] 
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Bkaithwaite  v.  Marriott. 


Sherif — Fi,  Feu — Charges  for  advertising  sale — 
Bankruptqf  Acty  1861. 

The  Sheriff'  is  not  etUiOed,  by  virtnu  qf2i  <Cr  25  Vict, 
L  134,  (Bankruptcy  Act,  1861,)  to  deduct  from  the 
emount  produced  by  tba  levy,  the  money  he  has  expended 
id  advertiaing  a  sale  of  the  execution-debtor's  effects. 

Plaintiff  had  recovered  jadgment  in  an  action  against 
the  defendant,  and  thereupon  issued  a  writ  of/,  fa.,  and 
delivered  it  to  the  sheriff  to  levy  for  the  amount  re- 
covered. The  sheriff  seized  and  sold,  the  sale  realising 
6S/.  8*.  €d.  This  sum  the  sheriff  paid  over  to  the  plain- 
tiff, after  deducting  expenses.  In  this  deduction  toas 
\ad\ided  a  sum  of  \Ss,  for  advertisements  of  mle,  and  die 
qaestion  was,  whether  the  sheriff  was  entitled  to  this 
under  the  74th  sect  of  the  Bankruptcy  Act,  1861,  24  & 
25  Vict,  c  184  ? 

Gates  this  term  obtained  a  rule  ^isi  against  the  sheriff 
to  have  this  16s.  also  paid  to  the  plaintiff. 

P.  J.  Abbott  now  showed  cause,  and  contended  that  the 
sheriff  was  entitled  to  this  sum  under  the  78rd  k  74th 
sects,  of  24  &.  25  Vict.  c.  184.  Under  those  sections  the 
sheriff  might  incur  this  expense. 

Gaies^  in  support  of  the  rule,  said  that  the  Bankruptcy 
Act  only  made  it  imperative  upon  the  sheriff  to  do  that 
which  before  he  ought  to  have  done,  and  that  he  was 
oiily  entitled  to  the  fees  and  poundage  payable  under  the 
28  Eliz.  c.  4,  and  1  Vict  c.  65. 

The  Court  (PoUoek,  O.B.,  Martin,  Bramu^ell,  and 
Cha«RiUy  BB.)  thought  the  rule  should  be  made  ah- 
sohte,  as  the  sheriff  could  not,  under  the  sections  of  the 
Bankruptcy  Act  relied  on,  deduct  the  15«.  for  advertise- 
ments. 

RvZc  ahsahUs. 


Bail  Court*    )  The  Queen  v.  the  Jxtbtices  or 
21  Nov.    1862.  )  THE  Cinque  Ports. 

Church  Rate — Objections  before  Justices  after 
Asussmcnt — Warrant  to  enforce  Order  for  Fay- 
ment  of  Bate. 

This  was  a  rule  calling  upon  two  Justices  to  show  cause 
v.hy  they  should  not  issue  a  distress-warrant  to  levy  a 
f  liurch-rate  in  pursuance  of  an  order  previously  made 
<iirecting  one  Crofts  to  contribute  to  the  same.  The  rate 
in  question  was  laid  upon  the  occupiers  of  land  in  St. 
P^'tf r's  parish.  Isle  of  Thanet  Crofts  having  refused  to 
I'sy  the  rate  was  summoned  before  the  Justices  on  the 
17th  of  September  last.  He  appeared,  and  renewed  cer- 
tain objections  to  the  rate. 

l^t.  That  it  was  illegal,  on  the  ground  that  the  whole 
I>arLsh  was  not  included — ^the  district  of  Broadstairs,  in 
which  a  aeoond  church  had  been  erected,  being  omitted ; 


2ndly.  That  explanations  and  details  concerning  the 
rate  were  required  and  refused ; 

3rdl}'.  That  the  rate  was  unnecessary  and  excessive. 

On  the  part  of  the  Justices  it  was  stated  in  the  affida- 
vits that  the  charges  were  the  same  as  had  been  levietl  for 
twenty  years  previously,  and  that  full  explanations  were 
tendered  as  to  the  mode  in  which  the  rate  was  expended  ; 
and  the  Justices  affirmed  their  belief  that  none  of  these 
objections  was  taken  bond  fide.  The  Justices,  sensible  of 
the  nicety  and  difficulty  of  questions  respecting  church- 
rates,  ajid  anxious  not  to  assume  any  jurisdiction  not 
really  belonging  to  them,  obtained  the  opinion  of  counsel, 
who  advised  that  it  would  be  desirable  for  them  to  abide 
the  direction  of  the  Court  of  Queen's  Bench.  The  Justices 
therefore  had  refrained  from  issuing  their  warrant  to 
enforce  their  order,  and  this  rule  was  obtained  at  the  in- 
stance of  the  churchwardens. 

Francis  Russell  now  appeared  for  the  Justices,  Barrow 
in  support  of  the  rule,  and  C,  J.  Foster  for  Crofts. 

C.  J.  Poster  urged  the  three  heads  of  objection  taken 
before  the  Justices,  and  cited 

The  Queen  v.  Justices  of  Leicester,  29  L.  J.  H.  C.  203  ; 

and 
Ex  parte  Mannering,  31  L.  J.  M.  C.  153. 

Cromfton,  J. — I  agree  with  the  magistrates  that 
these  objections  were  not  taken  bond  fide — and  1  think 
they  had  sufficient  evidence  before  them  to  lead  to  that 
conclusion.  The  rule  must  be  made  absolute,  but  with- 
out costs. 

Rule  absolute. 


Bail  Court. 

21  Nov.  1862. 


} 


Flynx  r.  Pekkins. 


Death  of  Plaintiff — Abatement  of  Action — 
Common  Law  Procedure  Act,  1852,  s,  135. 

An  action  for  personal  injury  caused  by  defendants 
ne^igence,  abates  upon  plaintiff's  death,  and  eawnot  be 
continued  under  sect  135  Common  Law  Procedure  Act, 
1852. 

In  this  case,  Daniel  Flynn,  an  infant,  (by  his  next 
friend)  sued  for  injuries  inflicted  upon  him  through  the 
alleged  negligence  of  the  defendant,  a  joiner  and  builder, 
to  whom  the  plaintiff,  Daniel  Flynn,  had  been  appren- 
ticed. Defendant  was  engaged  in  the  erection  of  certain 
cottages,  and  the  plaintiff  was  aiding  in  the  building  of 
them,  when,  owing  to  the  alleged  negligence  of  the 
defendant  in  not  erecting  proper  apparatus  for  the  work, 
an  accident  occurred  by  which  severe  bodily  injuries 
were  inflicted  upon  the  plaintiff.  The  case  t^as  tried  at 
the  Cornwall  Assizes,  in  March  last,  but  the  jury  did  not 
agree  upon  a  verdict,  and  were  dischai^ged.  The  trial 
took  place  on  the  1 7th  of  March,  and  on  the  29th  March 
following  Daniel  Flynn,  the  plaintiff,  died,  the  cause 
being  still  at  issue. 

Kingdcn  having  obtained  a  rule  for  the  continuance 
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of  the  action  ou  the  entry  of  a  suggestion  of  the  plaintiff's 
death, 

Karslake,  Q.C.^  now  showed  cause,  and  contended  that 
the  action  must  be  taken  to  have  abated  by  the  death  of 
the  plaintiff.  The  maxim  adio  personalis  moritur  cum 
pcrsond  is  applicable  to  this  case.     He  referred  to 

BrooijCs  Legal  Maxims,  811  (Sri  ed.),  and  cases  there 
quoted. 

irt^t{7f^i  supported  the  rule.  Sect.  185  of  the  Common 
Law  Procedure  Act,  1852,  is  in  terms  large  enough  to  in- 
clude this  case.  The  tendency  of  modem  legislation  has 
been  to  confer  the  right  of  continuing  actions  which  for- 
merly were  abated  by  death.  Though  no  case  has  been 
decided  directly  in  point, 

Pahmr  v.  Coheny  2  B.  &  Ad.  966, 
bears  some  analogy  to  tliis  case.      There  an  executor  was 
allowed,  under  the  statute  17  Car.  2,  c.  8,  s.  1,  to  enter 
up  judgment  on  a  verdict  obtained  by  his  testator  in  an 
action  for  a  libeL 

I 
t 

Crompton,  J. — I  do  not  think  that  sect.  135  of  the 
Common  Law  Procedure  Act  was  intended  to  apply  to  a 
case  like  the  present.  I  think  the  rule  should  be  dis- 
chaiged,  but,  under  the  circumstances,  without  costs. 

RuU  discharged. 


Seabrook  v.  Cobb. 


Bail  Court.    ) 

21  Nov.  1862.    \ 
Costs — Taking  taxed  costs  out  of  Court  pending 

motian  for  New  Trial. 

After  a  verdict  for  plaintiff,  and  paxjment  of  debt  and 
costs  into  Court,  pending  a  motion  for  a  new  trial,  the 
defendant  consented  that  the  plaintiff  should  take  tlie 
taxed  costs  out  of  Court.  The  Court  refused  to  order  the 
payment  out  of  Court  of  the  taxed  costs  as  arranged, 
leaving  the  matter  to  be  dealt  unth  by  the  Master's 
allocatur. 

In  this  action  the  defendant  did  not  appear,  and  a 
verdict  was  found  against  him  for  701.  4s.  The  costs 
were  taxed  at  37/.  IBs.  Defendant,  believing  that  he 
had  a  good  defence,  gave  notice  that  he  should  move  to 
set  aside  the  verdict,  on  the  ground  of  surprise  ;  and  it 
was  then  arranged  between  plaintiff  and  defendant  that 
the  plaintiff  should  not  oppose  the  motion  for  a  new  tiial, 
on  condition  that  the  plaintiff  should  be  allowed  to  take 
out  of  Court  the  sum  of  37/.  18^.,  taxed  costs  in  the 
cause. 

£yre  Lloyd  now  moved,  accordingly,  for  a  rule  to 
empower  the  plaintiff  to  take  out  of  Court  the  said  sum 
of  37/.  18i8.,  being  the  amount  of  taxed  costs  in  the 
action. 

Cromfton,  J. — In  this  case  there  must  be  no  rule,  for 
there  is  no  distinction  between  one  part  of  the  money 
and  the  other.  If  you  can  get  the  costs  on  the  Master's 
alheatur,  that  is  another  thing ;  but  you  cannot  take 
the  money  you  seek  out  of  Court  without  the  proper 
authority. 

Rule  refused. 


Bail  Court,    l  The  Queen  v.  The  Justices  of 
24  Nov.  1862.    J  Hampshire. 

Nuisances    Removal    Act  —  Quashing    Order  of 
Quarter  Sessions — Costs — Mandamus* 

Jiistices  in  Quarter  Sessions  made  an  order,  upon 
appeal,  confirming  a  conviction,  and  directed  that  Vu 
costs  should  abide  the  event  of  an  application  to  the  Court 
of  Queen's  Bench  for  their  opinion  ujpmi  the  ease.  The 
latter  Court  quashed  the  conviction,  but  said  nothing  as  to 
costs. 

•  Held,  per  Crompton,  J. ,  that  the  judgment  of  the  Queen's 
Bench  entirely  vacated  the  Justices'  order,  and  that,  there- 
fore, the  question  of  costs  could  not  be  rc-opcned. 

In  this  case  a  rule  was  obtained  hy  KarslaJce,  Q.C.,  in 
Trinity  Term  last,  calling  upon  the  justices  of  Hamp- 
shire to  show  cause  why  they  should  not  enter  continu- 
ances from  time  to  time,  and  ascertain  the  costs  payable 
by  the  Ryde  Commissioners  to  the  Isle  of  Wight  Ferrj* 
Company. 

There  was  an  appeal  against  the  conviction  of  two 
magistrates  sitting  in  petty  sessions  at  Newport,  who, 
on  July  3,  1858,  convicted  the  Isle  of  Wight  Ferry 
Company  of  a  nuisance  under  the  Nuisances  Removal 
Act,  18  &  19  Vict  c.  121.  The  order  against  which  the 
appeal  was  lodged,  was  made  Aug.  11,  1858,  and  it  was 
ap][)ealed  against  at  the  Michaelmas  sessions  for  Hamp- 
shire, hold  at  Winchester.  The  case  was  partially  heard, 
and  was  then  adjourned  (in  the  hope  that  a  settlement 
might  be  arrived  at  meantime)  till  the  Epiphany  Sessions, 
1859.  No  arrangement  was  come  to,  and  on  Jan.  3,  1S59, 
the  Court  of  Quarter  Sessions  confirmed  the  order  of 
conviction,  subject  to  the  opinion  of  the  Court  of  Queen's 
Bench,  the  costs  to  abide  the  result  of  that  decision. 
The  cause  was  removed  by  certiorari  into  the  Queen's 
Bench,  and  on  May  29,  1861,  that  Court  quashed  the 
order  of  sessions  generally,  but  nothing  was  said  as  to 
the  costs. 

The  first  demand  for  costs  was  made  on  Aug.  3,  1861. 
The  clerk  to  the  magistrates  refused  to  tax  the  costs, 
and  in  April,  1862,  the  Isle  of  Wight  Ferry  Company 
applied  to  the  Court  of  Quarter  Sessions  at  Winchester 
to  order  the  clerk  to  tax  costs,  but  the  application  ^vas 
refused  on  the  ground  that  the  Court  of  Quarter  Sessions 
had  no  power  to  make  such  order. 

Pould^i,  on  behalf  of  the  magistrates,  expressed  their 
readiness  to  follow  the  directions  of  the  Court. 

Coleridge,  Q.  C.  (with*  whom  was  Maenamara),  showed 
cause. — It  was  quite  contrary  to  the  principles  which 
governed  these  cases,  and  contrary  to  the  practice  of  the 
Court,  that  the  order  of  the  Sessions  as  to  the  costs 
abiding  the  suit,  should  be  sustained. 

Selwood  V.  Mount,  1  Q.  I>Jr26. 

The  Queen  v.  Long,  1  Q.  B.  740. 

KarslaJce,  Q.C.  (with  whom  was  C.  B.  R\isselT),  sup- 
ported the  rule.— The  judgment  of  the  Court  of  Quarter 
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Sessions  was  a  perfect  judgment,  and  they  had  power  to 
dispose  of  the  question  of  costs. 

The  Queen  t.  the  Inhabitants  of  SL  Peter's,  Droit- 
wich,  9  Q.  6.  886. 

The  King  v.  NwilU,  2  B.  &  Ad.  299. 
All  that  now  remained  was  to  tax  the  costs  in  pui'- 
soance  of  the  order  of  the  Court  of  Quarter  Sessions. 
If  a  mandamus  were  not  granted,  it  would  preclude  the 
appellants  from  raising  the  question  whether  they  were 
not  entitled  to  enforce  the  order. 

Cbohptov,  J. — I  think  I  ought  not  to  grant  a  man- 
damns  here,  because  I  do  not  see  what  effect  the  writ 
vould  have.  If  continuances  were  entered,  I  should 
doubt  whether  any  fresh  Sessions  could  cany  out  the 
order  as  to  costs.  Here  I  take  it  that  the  judgment 
given  by  the  Court  quashed  the  whole  proceedings. 
I'ljou  the  whole,  I  think  this  order  is  entirely  va- 
cated —  tliat  it  was  quashed  in  its  entirety,  and  not 
merely  in  part    The  rule  must  be  discharged,  without 

costs. 

^tUe  discharged. 

Articled  Clerk — Admission  of,  after  serving  full 
timey  exclusive  of  certain  interruptions  in  the 
urtice. 

Garth  moved  for  a  rule  on  the  part  of  Ambrose  William 
Nott,  declaring  that  serrioe  under  his  articles  should  be 
deemed  good  service,  and  allowing  him  to  be  examined 
as  an  attorney.  The  officers  of  the  Law  Society  were 
aware  of  this. application,  and  offered  no  opposition  to 
it.  On  January  11,  1866,  Nott  was  articled  to  Mr. 
Heming,  of  Worcester,  for  five  years,  and  served  with  him 
^^  August  18,  1859.  From  that  time  to  the  present  he 
had  served  with  another  attorney,  Mr.  Meredith.  Since 
the  month  of  April,  1858,  Nott  had  held  the  office 
of  Clerk  to  the  Guardians  of  the  Worcester  Poor  Law 
Tnion,  and  had  subsequently  devoted  about  two  hours 
of  hid  time  every  Thursday  to  the  duties  connected  with 
that  office.  Kott  had  served,  altogether,  considerably 
longer  than  five  years,  as  allowing  for  the  deduction  of 
the  time  that  he  had  been  clerk  to  the  Worcester  Poor 
Law  Guardians,  which  might  be  reckoned  as  three 
months,  it  would  still  be  found  that  he  had  served  up- 
wards of  six  years.  Ex  parte  ffubbard,  1  Dowl.  P.  C. 
43S,  was  cited  in  support  of  the  application. 

Ceomttok,  J. — You  have  said  sufficient  to  entitle  you 

to  a  Ttde. 

Hide  aeeordingly. 


C.  C.  JEL 

15  Kov.  1862 


.1 


RXOIKA  17.  Gaudneb. 


Larceny — Lost  property — Crossed  cheques-Finder* s 
properig  »—  WUhhcMingfrma  rightful  owner — 
Sevm4^ 


A  hoy,  tmdbk  to  read,  finding  a  crossed  and  im- 
negotiable  cheque,  brought  U  toa  third  person,  who,  saying 
it  was  of  no  value,  took  it  from  the  boy  and  refused  to 
return  it,  in  hopes  of  getting  a  reward,  and  subsequently 
declined  to  give  it  up  to  the  rightful  owner,  unless  a 
higher  sum  was  offered. 

Held,  (hcU  there  was  no  felonious  taking  in  the  first 
instance,  and  that  the  withholding  of  the  cheque  in  hope 
of  a  reward,  was  not  the  same  as  stealing  it. 

The  prisoner  was  tried  at  the  Middlesex  Sessions,  25th 
Aug.  1862,  for  larceny  of  a  crossed  cheque  and  valuable 
security  for  82Z.,  and  of  a  piece  of  stamped  paper.  In 
the  first  count  the  property  was  laid  in  the  original 
owner  of  the  cheque.  In  the  second  it  was  laid  in  T.  B., 
a  lad  who  had  fotmdit,  and  from  whom  the  prisoner 
took  it. 

The  evidence  was  that  T.  B.,  a  boy  of  fourteen,  found 
the  cheque,  and,  being  unable  to  read,  showed  it  to  the 
prisoner,  who  took  it  and  kept  it,  saying  it  was  of  no  value. 
The  lad  subsequently  applied  for  it,  but  could  not  get  it 
back.  The  original  owner  afterwards  saw  the  prisoner, 
who  refused  to  part  with  it  unless  for  an  increased 
reward.  The  jury  found  that  the  prisoner  took  the  cheque 
from  T.  B.  in  the  hope  of  getting  the  reward,  **and 
if  that  is  larceny  we  find  him  guilty.*'  A  case  was  now 
stated  whether,  on  the  above  evidence,  the  prisoner  was 
properly  convicted  ? 

Bestf  for  the  prisoner. 

K&mp,  for  the  Crown.    The  newsboy  had  the  posseS' 
sion  of  it,  and  the  prisoner  took  it  against  his  wilL 
Armory  v.  Delamirie,  1  Strange,  504, 

Pollock,  C.B.— I  doubt  if  the  boy  had  property  in 
the  cheque.  In.  Armory  v.  Ihlamirie,  the  jewel  had  no 
mark.  This  is  different  A  cheque  is  not  a  chattel. 
At  common  law  you  could  not  commit  larceny  of  it 

JTcmp.— He  is  also  indicted  for  stealing  a  piece  of 
paper. 

Pollock,  C.B.--i>e  minimis  nm  curat  lex.  Besides, 
the  cheque  here  was  stamped ;  and  therefore  it  is  no 
more  a  piece  of  paper,  it  is  a  cheque. 

Cur,  adv,  ttdt. 

22  Nov. 

Pollock,   C.B.— We   are   all   of  opinion  that  this 

is  not  larceny.     There  was  no  felonious  taking  in  the 

firat  instance— nor  is  withholding  a  cheque  in  the  hope 

of  rewanl,  the  same  as  stealing  it. 

Conviction  qtun^ed. 


««^^^??L  \  QouoH  and  Others  v,  Jo2?es. 
22  Nov.  1862.  ) 

Before  the  Right  Hon.*Dr.  Lushinqtok. 

ChttfOrrates—Lord  Blandford!s  Act,  providing 
for  the  separation  of  districts  within  a  parish. 
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Where  a  separalim  of  districts,  for  Ecclesiastical  iyur-    necessary  for  the  constitution  of  the  new  pamh  hare 
*        .r .,   — -._r   T_.  r ^.--..j  — j.„  J7.-    ijoen  previously  complied  with. 

I  must  consider  the  words  of  the  statute  alone  with 

reference  to  previous  Acts.    What  is  the  meaning  and 


posesy  from  the  main  parish,  has  been  effected  under  tlie 
statute — 
Held,  that  Ecclesiastical  purposes  xncl'ude  church-rates. 

This  was  a  suit  promoted  by  the  churchwardens  of  St 
Mary,  Shrewsbury,  in  the  diocese  of  Lichfield,  against  the 
defendant,  a  parishioner,  to  recover  a  sum  of  165.  1|<2.  of 
church-rate  for  the  year  1861-62.  The  principal  objec- 
tion urged  by  the  defendant  against  the  admission  of  the 
articles  (which  had  been  reformed),  was  the  exemption  of 
certain  districts  within  the  main  parish,  and  that  these 
portions  of  the  parish  had  not  been  separated  as  required 
by  the  statute. 

Dr,  Robertson  and  Dr.  Tristram  were  for  the  promoters, 
and 

Dr,  Deane,  Q.C,  and  Dr,  Foster,  for  the  defendant. 

The  learned  Judge  delivered  judgment  as  follows  : — 
The  libel  pleads  that  a  church-rate  was  made  for  the 
parish  of  St.  Mary,  Shrewsbury,  exclusive  of  the  districts 
of  St  Michael,  Leaton,  Astley,  Clive,  and  Albrighton. 

This  rate  being  avowedly  mode  upon  a  part  of  the  ori- 
ginal parish,  it  became  necessary  for  the  churchwardens, 
who  support  the  validity  of  the  rate,  to  show  on  what 
legal  grounds  the  districts  of  the  parish  not  assessed  are 
legally  exempted  from  the  church-rate  made  in  support  of 
the  original  parish.  In  order  to  effect  this  purpose  the 
churchwardens  plead  that  each  of  the  places  mentioned 
has  a  district  assigned  to  it. 

In  considering  the  admissibility  of  this  plea,  I  must 
assume  that  the  matters  of  fact  are  true  as  pleaded. 

It  is  then  contended  that,  under  such  circumstances, 
the  districts  wBre  not  liable  to  be  assessed  to  a  church- 
rate  made  for  the  original  church,  and  reference  is  made 
to  the  Act  of  the  19th  and  20th  Vict  c.  104,  as.  14  &  15, 
usually  called  the  New  Parishes  Act  Beference  must.be 
had  to  the  statutes,  and  if  I  can  ascertain  the  meaning 
from  the  statute  alone,  that  is  the  most  satisfactoiy  mode 
of  construction.  There  must  be  a  district,  and  a  con- 
secrated church  where  services  are  performed,  and  it  must 
not  be  a  separate  and  distinct  parish  when  this  Act 
passed. 

These  things  are  clearly  requisite.  All  these  things 
being  so,  then  the  place  in  question  is  to  become  a  sepa- 
rate and  distinct  parish  for  ecclesiastical  purposes,  but 
not  so  absolutely.  There  follows  what  I  suppose  a 
qualification — a  separate  and  distinct  parish  for  ecclesias- 
tical purposes,  such  as  contemplated  in  the  "  15th  section 
of  the  first-recited  Act."  Then  I  must  proceed  to  ascer- 
tain what  is  the  first-recited  Act,*  and  I  presume  it  to 
be  the  6  &  7  Vict  c.  87.  The  15th  section  of  that 
statute  constitutes  new  parishes  for  ecclesiastical  pur- 
poses, and  makes  provision  for  the  performance  of  ser- 
vices and  the  taking  of  fees.  Kot  a  word  is  said  in 
either  of  these  Acts  as  to  church-rates.  These  were  the 
new  parishes  so  constituted  by  the  6  fc  7  Vict  c.  37, 
liable  to  be  assessed  to  the  church-rate  of  the  original 
parish,  presuming  of  course,  that  all  the  preliminaries 


effect  of  constituting  a  parish  ?  "What  is  a  new  parish 
for  all  ecclesiastical  purposes  ?  I  apprehend  that  if  any 
district  in  a  parish  be  constituted  a  new  pariah,  without 
more  being  said,  such  district  is  taken  out  of  the  whole 
original  parish  to  all  intents  and  purposes,  civil  and 
ecclesiastical:  that  the  insertion  of  the  words,  *'for 
ecclesiastical  purposes,*'  is  the  insertion  of  a  limitation- 
that  is,  leaving  aU  things  not  for  eticlesiastical  pur- 
poses," but  being  for  civil  purposes,  as  they  are. 

The  question  then  arises  whether  church-rates  on 
these  premisses  can  be  deemed  as  ecclesiastical  purposes, 
and  I  am  of  opinion,  that  church-rates  do  fall  within  the 
description  of  ecclesiastical  purposes— purposes  reUting 
to  the  Church. 

But  it  has  been  argued,  th^t  these  are  not  all  the  pro- 
visions of  the   Legislature  on  the  subject ;  that  thew 
exists  another  statute  that  requires  that  churches,  like 
these  of  the  different  districts,  should  be  subject  to  be 
assessed  to  rates  for  the  original  parish  church  for  twenty 
years.     The  statute  in  question  is  the  68  Geo.  3,  c.  45, 
ss.  70  and  71.     It  has  been  contended,  that  this  section  is 
unrepealed,  and  applies  to  the  present  case,  and  that 
consequently,  some  of  these  districts  (the  twenty  yean 
not  having  expired)  are  assessed  to  the  church-rate  of 
the  original  parish.     So  far  as  I  know,  this  provision 
of  the  58  Geo.  3  has  never  been  expressly  repealed.   I 
believe  it  to  be  in  operation  now,  but  if  subsequent 
enactments  are  inconsistent  with  it,  it  is  the  last  Act  of 
the  Legislature  which  I  am  bound  to  obey.    I  must  hold 
that,  by  virtue  of  the  Act  called  '♦the  Kew  Parishes 
Act,"  the  rate  has  been  properly  laid,  if  all  the  facts 
alleged  are  proved,  and  that  districts  mentioned  have  been 
properly  exempted  from  the  rate. 
The  libel  was  accordingly  admitted  to  proof. 

Proctors  for  the  promoters,  NeUon  ds  Sons. 
Proctor  for  defendant,  E,  Crosse, 


Probate. 

25  Nov.  1862 


.t 


In   tka  goods  of  Luioi   BlAKCHi, 
deceased. 


1 


Before  the  BiOHT.  HoK.  SiK  C.  Cresswbll. 

iTiiesidU  regaining  original  domicil — Letten  of 

admintstraiion. 

Besdssim,  of  grant  of  administralim  origtndUjf  va^ 
to  a  guardian  who  was  appointed  by  the  atUhorities  « 
Mrazil,  to  the  children  of  an  iiOesUUe  who  had  been,  rcsi- 
dent  there,  U  having  been  shown  that  another  guardian 
was  appointed  in  Genoa,  the  original  domiea  of  ^^ 
deceased,  and  to  which  place  he  was  in  the  act  of  rtUinmng 
•when  he  died. 

Luigi  Bianchi,  a  Genoese  by  birtli,  having  emigral**^ 
to  Braril,  and  amassed  there  a  considerable  fortune,  pw 
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ceeded,  in  the  year  1856,  to  retnm  to  Genoa,  .l>at  died  on 
the  passage. 

Previous  to  his  departure  he  had  made  remittances 
to  Genoa  of  bills  of  exchange,  drawn  on  a  London  firm, 
which  were  duly  honoured.  The  deceased  left  a  widow 
and  seven  children,  the  former  of  whom  returned  to 
Brazil  on  her  husband's  death,  and  contracted  another 
mairiage ;  and  thereupon  the  Brazilian  .  authorities 
appointed  Laurenzo  de  S.  Marquez  guardian  to  the 
children. 

In  the  year  1857,  at  a  family  council  convened  in 
Genoa  by  the  proper  authorities,  Francesco  Cavagnaro 
was  appointed  guardian  of  three  of  the  said  children,  who 
had  been  sent  there.  On  the  1st  June,  1859,  letters  of 
aiJministration  were  granted  by  this  Court  to  the  attorney 
of  Laurenzo  de  S.  Marquez,  on  an  ex  parte  application 
being  made  on  his  behalf  and  it  having  been  shown  that 
he  was  appointed  guardian  of  the  children  by  the 
Brazilian  authorities.  A  eave€U  having,  however,  been 
entered,  the  letters  of  administration  were  not  issued, 
and  the  caveat  having  been  warned,  Francesco  Cavag- 
uaro  appeared  as  the  guardian  appointed  by  the  Sardinian 
authorities.  On  the  10th  of  March,  1862,  judgment  was 
pronounced  in  one  of  the  Genoese  tribunals,  declaring 
Francesco  Cavagnaro  to  be  the  guardian  of  the  minors, 
and  from  that  judgment  no  appeal  was  made.  • 

JkanCf  Dr.,  Q.C.,  now  moved  that  the  decree  grant-' 
ing  letters  of  administration  to  Laurenzo  de  S.  Marquez 
shoidd  be  rescinded,  and  that  such  letters  should  be 
granted  to  Francesco  Cavagnaro.  He  submitted  that 
the  original  domicil  of  the  deceased  must  be  taken  to 
have  been  regained  as  soon  as  he  had  left  Brazil,  to 
which  place  he  had  no  intention  of  returning.  The 
Sardinian  authorities  had  the  right  of  appointing  the 
goardian,  and  to  the  person  appointed  by  them  the 
letters  of  administration  should  be  granted. 

Sib  0.  Crbsswell  was  of  opinion  tiiat  the  deceased, 
liAniig  died  in  Uinere,  had  regained  his  Sardinian 
'lomicil,  and  that,  therefore,  the  guardian  appointed  in 
OeDoa  wa.1  entitled  to  the  grant. 


Attorneys,  Wadeson  and  French, 


Motion  granted. 


25  \      1862  \   ^^^"""^  ^'  Webster,  and  Mitpord. 
Before  the  Judge  Ordinary. 

Payment  out  of  separate  property  of  wife  for  sup- 
port of  chiid  after  disaolutum  of  marriage. 

This  was  an  application  under  sect.  45  of  the  Divorce 
A<?t,  to  direct  the  settlement  of  the  wife's  separate  pro- 
perty. The  marriage  had  been  dissolved  on  the  ground 
oftho  respondentia  adultery  with  the  co-respondent. 

TrxAram^  Dr.^  moved,  on  the  part  of  the  petitioner, 
that,  as  there  was  one  child  of  the  marriage,  the  Court 
should  diraet  w  adequate  sum  to  be  jwid  out  of  the  wife's 


separate  property  (which  amounted  to  about  80/L  a  year) 
for  its  support.     He  referred  to 

Bacon  Y,  Bacon,  2  S.  &T.  86, 

where  the  Court  directed  two-thirds  of  the  wife's  income 
to  be  settled  on  the  children  of  the  marriage. 

SpijikSy  Dr.,  submitted  that,  aa  the  husband  posMflBed 
a  reversionary  life  interest  in  his  wife's  property,  he  might 
liave  disposed  of  that  for  the  benefit  of  his  child.  The 
respondent  would  willingly  support  the  child,  if  the  Coaft 
would  grant  her  the  custody  of  it. 

His  Lordship  said  the  respondent  was  bound  to  con- 
tribute to  the  support  of  her  child.  She  had  by  her  con- 
duct disentitled  herself  to  its  custody.  The  trustees 
must  pay  20^.  annually  for  the  maintenance  of  the  child. 

Attorney  for  petitioner,  William  Smith, 


Divoroo.     )  »H 

«r  XT      ,  oi>a   {  Spedding  r.  Speddino,  and  Landes. 
25  Nov.  1862.  J  ' 

Damages  recovered  against  the  co-respondent  in  a 
suit  for  a  Dissolution  of  Marriage — SeitUmeni 
on  children^ 

In  this  suit,  the  petitioner  having  obtained  a  decvee 
Nisi  dissolving  his  marriage,  on  the  ground  of  his  wife's 
adultery  with  the  co-respondent,  against  whom  the  jury 
had  awarded  10007.  damages,  an  application  was  made  on 
the  part  of  the  petitioner  for  an  order  as  to  the  disposal 
of  this  sum. 

His  Lordship  directed  that  the  money  should  be  paid 
to  the  petitioner,  in  trust  to  pay  such  costs  as  might  not 
be  recovered  from  the  oo-respondont,  and  that  the  residue 
should  be  divided  equally  amongst  the  children  of  the 
marriage  on  their  arriving  at  full  age. 


Matrimoziial. )  ,  rr 

«i.  XT       ,T7r  [Inre  the  petition  of  Fpton. 
25  Nov.  1862.    J 

Legitimacy  Declaration  Act — Citation, 

The  Court  caniiot  direct  the  proper  persons  to  be  eitsd 
unless  they  are  previoiisly  specified  by  the  petitioner. 

This  was  a  petition  under  the  Legitimacy  Declaration 
Act,  for  a  declaration  that  the  petitioner  is  legitimate. 

Honyman  moved,  under  sect.  7  of  the  Legitimacy  De- 
claration Act  of  1858,  for  directions  as  to  the  persons  to 
be  cited  to  see  proceedings. 

The  Judge  Ordinary. — ^The  persons  to  be  cited  must 
be  specified  by  the  petitioner.  The  Court  will  then  deter- 
mine whether  they  should  be  cited  or  not 

Honyman. — ^We  do  not  wish  to  cite  any  one. 

The  Judge  Ordinary. — It  is  not  necessary  to  cite  any 
one,  but  in  that  event  no  one  will  be  bound  by  the 
proceedings. 
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EQUITY. 


Priw  Coiin  (  Beacon  Life  and  Fire  Insurance 
n  o^  ,«^«'l  Company,  Appellants;  Gibb  and 
2,  3  Dec.  1862.  |     ^^^^  Eespondente. 

Present— Tnr.  Lord  Chelmsford,  The  Lord  Kings- 
down,  Sir  J.  Coleridge. 

Insurance  against  Fire — Void  Policy — 
''Premises^*  applied  to  a  Ship. 

In  a  policy  of  insurance  on  a  ship  was  a  c&nditum  thcU 
**  if  more  tfutn  twenty  paunds  iveigkt  of  gunjMwder  shall 
he  upon  the  premises  at  the  titne  when  any  loss  happens^ 
such  loss  shall  not  be  made  good.**  A  jury  found,thal  the 
ship  was  burnt,  having  on  board  more  than  20  lbs,  weight 
of  gvLnpofwder,   . 

Held  (reversing  the  judgment  of  the  Queen^s  Bench  of 
Canada)^  that  the  clause  ^applied  to  tJu  ship;  that  the 
insurers  were  not  liable,  aiul  were  not  bound  to  show 
(according  to  the  opinion  of  civilians)  that  the  condition 
violated  contributed  to  the  loss. 

This  was  an  appeal  from,  a  judgment  of  the  Queen's 
Bench  in  Lower  Canada,  reversing  the  decision  of  the 
Superior  Court,  in  an  action  brought  by  the  respondents 
to  recover  a  sum  insured  on  the  steamer  "  Tinto,"  l^y  the 
appellants. 

The  owners  of  the  "Tinto "  (the  present  respondents) 
insured  her  against  loss  or  damage  by  fire  to  the  extent 
of  lOOO/.  by  a  policy  of  assurance  made  with  the  com- 
pany (the  present  appellants)  on  the  29th  of  April,  1856, 
subject  to  the  conditions  therein  expressed,  so  far  as  the 
same  should  be  applicable.  In  the  7th  condition  in- 
dorsed on  the  policy,  was  the  following  clause  : — 

"  The  company  is  not  responsible  for  or  liable  to  pay 
any  loss  or  damage  occasioned  by  or  through  any  ex- 
plosion ;  and  if  more  than  twent)'  pounds  weight  of  gun- 
powder shall  be  uj[K)n  the  premises  at  the  time  when 
any  loss  happens,  such  loss  shall  not  be  made  good. 
The  use  of  gas  lights  is  allowed,  provided  the  gas  is  not 
made  on  the  premises  ;  but  this  company  will  not  be 
responsible  for  any  loss  or  damage  occasioned  by  or 
through  the  use  of  camphinc." 

The  **  Tinto"  (whilst  covered  by  the  policy)  was,  on 
the  17th  of  July,  1856,  destroyed  by  fire,  and  the  owners 
sued  the  company  in  the  Superior  Coiut  for  the  sum 
insured.  The  company  pleaded  the  7th  condition  of 
the  policy,  az^d  that  at  the  time  of  the  loss  there  was 
on  board  the  vessel  a  larger  quantity  of  gunpowder  than 
twenty  pounds  weight.  In  accordance  with  provincial 
statute  the  questions  of  fact  to  be  submitted  to  the  jury 
were  settled  by  the  Judge,  and  they  found  that  the 
** Tinto"  was  destroj'cd  whilst  having  on  board  more 
than  twenty  pounds  weight  of  gunpowder.    Judgment 


was  given  for  the  insurance  company,  which  on  appeal 
was  reversed  by  the  Queen's  Bench  of  Canada  (two  out 
of  the  five  Judges  composing  the  Court  dissenting)  on 
the  ground  that  by  the  local  law  the  contract  of  in- 
surance is  a  control  al6atoire,  which  must  be  carried 
out  in  good  faith  {uherrima  fidcs\  and  can  be  rendered 
void  only  by  fraud  and  proof  of  the  loss  having  arisen 
from  the  act  prohibited. 

Against  this  decision  the  company  now  appealed. 

Manisty,  Q..C.,  and  Joseph  Brown  for  the  appellants. 
— The  7th  clause  in  the  policy  is  applicable  to  the  ship 
because  the  word  "  premises  "  must  be  interpreted  by  the 
instrument  itself.     It  is  immaterial  whether  the  gun- 
powder were  or  were  not  the  cause  of  the  loss.  They  cited, 
Aiuierson  v.  Fitssgerald,  4  H.  of  L.  Ca.  484. 
McEwan  v.  Outhridge,  13  Moore,  P.  C.  304. 
Amould  on  Insurance,  394-5,  §  143  (2nd  ed.). 
No  question  as  to  the  effect  of  the  local  law  can  arise, 
for  there  is  no  doctrine  in  foreign  or  in  English  law  to 
set  aside  a  plain  written  contract     The  point  in  issue  is 
solely  as  to  what  was  the  contract  made  between  the 
parties,  and  indeed  the  civil  law  distinctly  recognises  the 
nullity  of  a  policy  by  reason  of  concealment  of  the  risk. 
They  cited, 
Pothier,  TraiU  du  Cmdrai  d^ Assurance,  (Euvres,  iii. 
p.  72,  §  198. 

The  Solieitor-Oeneral  and  Pollock  for  the  respondents. 
— The  company  have  used  a  form  of  policy  adapted  only 
to  land.  The  word  "premises**  is  throughout  used  in 
the  vernacular  sense  of  a  building — a  sense  it  bears  in 
Acts  of  Parliament.     They  cited, 

Slolces  V.  Coz,  1  H.  &  N.  320,  533. 
Any  ambiguity  in  the  language  of  the  policy  must  be 
taken  against  the  party  who  draws  it — ;tho  office.    Ke\r 
conditions  cannot  be  inserted  into  it ;  but  what  is  now 
proposed  is  a  cy-prU  application  of  the  conditions. 

As  to  the  principles  which  govern  this  contract,  the 
civil  law  has  given  a  more  liberal  interpretation  to 
conunercial  insurance.  Its  essence  is  equity,  and  it 
must  not  be  derogated  from  by  technical  objections. 
"£merigon  on  Insurance,"  translated  by  Meredith, 
16,  17.  And  this  doctrine  is  the  law  which  prevails  in 
Canada.    They  cited, 

Soupras  v.  Mutual  Fire  and  Life  Assurance  Com- 
pany, 1  L.  Canada  Jurist,  197. 
Casey  v.  Goldsmith,  4  L.  Canada  Beports  (1654), 
107. 

Lord  CHELMSFOfRD,  in  giving  the  opinion  of  the  com- 
mittee, said  :  The  only  question  to  be'  deterinmed  if>t 
whether  the  7th  condition  of  the  policy  is  incorporated 
in  the  contract.    Tha  Court  of  Ai^e^,iii  Canada,  thou^ 
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consideriDg  that  the  7tli  condition  did  apply  to  a  steamer, 
decided  that  the  policy  was  not  thereby  noUified,  inas- 
miLch  as  the  agreement  was  a  eontrcU  aUcUoirCy  which  can 
be  avoided  only  by  frand,  or  proof  that  the  act  pn>- 
hibited  contributed  to  the  loss.  Now  there  is  here  no 
suggestion  of  fraud ;  and  to  require  proof  in  this  case 
that  the  gunpowder  was  the  cause  of  loss,  would  be  to 
introduce  a  new  term,  not  to  be  found  in  the  contract. 
The  policy  states,  that  if  more  than  a  certain  quantity 
be  onboard  at  the  time  of  the  loss,  such  loss  shall  not  be 
made  good.  It  does  not  say  that  this  shall  be  so,  pro- 
Tided  the  gunpowder  be  the  cause  of  the  loss.  In  inter- 
pretiog  the  word  "premises,"  as  no  ambiguity  arises, 
no  evidence  of  the  intention  of  the  parties  is  admissible. 
We  must  interpret  the  word  by  the  instrument  itself,  or, 
in  the  words  of  Lord  Benman,  in  RUhnuin  v.  Carstairs 
(5B.  k  Ad.  663),  ''the  question  is  not  what  was  the 
intention  of  the  parties,  but  what  is  the  meaning  of  the 
woids  they  hare  used."  Indeed,  if  evidence  could  be 
brought  to  show  that  the  7th  condition  was  not  intended 
to  apply  to  the  ship,  we  should  have  to  suppose  that  the 
company,  whilst  guarding  themselyes  on  land  against 
the  use  of  mora  than  20  lbs.  weight  of  powder,  were 
willing  to  allow  the  ship  to  carry  whole  cargoes  of  it 
without  additional  premium.  We  must  therefore  give 
to  the  word  "  premises  "  a  reasonable  construction  from 
the  instrument  itself ;  and,  in  the  words  of  the  Judge  in 
Canada,  *'  it  must  refer  to  the  steamer,  the  only  subject 
of  the  contract" 

It  remains  only  to  see  if  the  facts  bring  the  6a8e  within 
the  condition,  and  the  jury  havo  found  that  they  do. 
We  consider  the  dause  of  the  condition  does  aj^ply  to  the 
subject  of  the  insurance,  and  it  has  been  found  that  the 
condition  has  been  broken. 

The  judgment  of  the  Superior  Ck>urt  in  Canada  in  the 
appeUants'  farour  wiU  therefore  be  re-established,  and 
that  of  the  Queen's  Bench  reversed. 

The  respondents  wiU  pay  the  costs  of  the  appeal  here 
and  in  Canada. 


Gilberts.  Lewis. 


Lord  Chanoellor.     ) 
18,  20  Not.  2  Dec.  1862.    ] 

Demurrer  —  "Sole  lue  and  heneJU** — Separate 
estate — Parties — Bankrupt — SolicUor — Fraud. 

A  dewiM  id  a  feme  sole^  or  to  a  tooman  toho  ieeonus 
diaeoteri  Ity  the  death  of  the  testcUor,  ^^for  her  aole  use 
and  henefU^  dots  not  give  her  a  separate  estate. 

A  bittf&r  relief  toas  filed  against  a  barikrupt  solicitor 
and  his  assigiiees,  alleging  that  the  bankrupt  hadfraudu*- 
IcnUy  oUodiud  a  term  in  certain  freeholds  to  which  the 
jUainUffvfCts  entitled — 

Held,  im  demurrer,  that  a  mere  allegation  of  fraud 
V!U  not  sufficient  to  make  Vu  bankrupt  a  party. 

Held,  alao^  tkal  a  partial  demurrer  was  not  bad^  because 
^part  ^  $3^  bill  covered  by  it  teas  necessary  to  rnake  out 
the  plaM$fi(-  title  to  the  relief,  which  was  not  demurred  to,. 

aSxis  imr  wr  ippeil  .from  an  order  of  V.-C.  Wood 


(reported  2  Joh  &  H.  452),  allowing  a  demurrer  to  the 
bilL  The  plaintiff's  former  husband,  Bradley,  at  the 
time  of  making  his  will,  and  up  to  his  death,  was 
entitled  to  a  freehold  house  in  fee  simple  expectant  on 
the  death  of  his  mother,  and  by  his  will  ho  devised  the 
premises  to  the  plaintiff,  *'  for  her  sole  use  and  benefit. " 

Bradley  died  in  1848,  his  mother  in  1846  ;  and  the 
defendant  Hunter,  a  solicitor,  thereupon  entered  into 
possession  of  the  house,  as  assignee  of  a  term  which 
Bradley  had  joined  in  creating.  Hunter  was  adjudicated 
bankrupt  in  October,  1861,  and  the  defendants  Jicwis 
and  Graham  were  appointed  his  assignees,  whereupon 
they  entered  into  possession  of  the  premises  which  the 
defendant  Hunter  had  up  to  that  tkne  retained. 

The  plaintiff,  a  married  woman,  suing  by  her  next 
friend,  sought  by  her  bill  to  set  aside  the  conveyances 
creating  the  term,  alleging  that  they  had  been  iraudu-   ' 
lently  obtained  from  Bradley  by  the  defendant  Hunter. 

The  bill  chaiged  that  Hunter  was  in  possession  of  th« 
deeds  relating  to  the  premises. 

To  this  bill  Hunter  put  in  an  answer  and  demurrer, 
denying  the  possession  of  the  deeds,  and  demurring  to 
the  rest  of  the  bill ;  and  the  Vice-chancellor  allowed  the 
demurrer. 

Giffard,  Q.C.,  sjidF.  S.  ReiUy,  for  the  appellant,  openeil 
their  argument  in  support  of  the  bUl ;  when  the  Lord 
Chancellor  asked  them  to  address  themselves  to  a  ques- 
tion which  had  been  entirely  neglected  in  the  Court 
below — whether  the  words  in  Bradley*s  will  gave  the 
plaintiff  a  separate  estate  in  the  premises. 
The  words  are  sufficient. 

Ex  parte  Bay,  1  Madd.  199. 

V.  Lyne,  otherwise  Cocksy.  Lyru,  You.  662. 

Adamson  v.  Armitage,  19  Ves.  416;  s.  c.  Coop.  C. 
C.  283. 

Newlands  v.  Paynter,  4  My.  &  C.  408. 

Lindsdl  y.  Thaeker,  12  Sim.  178. 

ExparU  KUlick,  8  M.  D.  &  D.  487. 

Massey  v.  Parker,  2  If.  &  K.  174. 

Jkmdson  v.  Prout,  7  Bea.  288. 
[The  Lord  Chancellor  referred  to  Tyler  y.  Lake,  2 
RAM.  183.] 

SUuJelow  T.  Laws,  2  H.  48. 
The  plaintiff's  right  is  not  bound  by  Hunter*s  bank- 
ruptcy, as  costs  incurred  cannot  be  proved  in  bankruptcy, 

12  &  13  Vict  c.  106,  s.  181. 

24  &  25  Vict,  c  134,  a  149. 
Again,  the  suit  is  sustaii^able  against  the  bankrupt  for 
discovery, 

Miiford  on  Pleading,  4th  Ed.  pp.  160,  161  &  notoi. 

Lloyd  y.  Lander,  5  Madd.  283. 

Biruiles  v.  Stewart,  1  Sch.  &  Lef.  209,  227.  , 
The  bankrupt  being  a  solicitor  is  properly  made  a  party. 
The  bankrupt,  on  an  allegation  of  fraud,  is  broir^ht 
before  the  Court  for  the  recovery  of  costs  and  delivery  i)!* 
documents;  and  in  his  demurrer  he  excepts  the  para- 
graph of  the  prayer  praying  for  documents,  and  tlier.^- 
fore  cannot  deny  discovery  as  tb^  the  other  parts  of  tli'i 
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bin  which  are  necessary  to  make  out  the  plaintiff's  title 
to  the  documents.  The  roles  protecting  a  bankrupt 
from  discovery  were  fonnded  on  a  state  of  the  law  now 
abrogated, 

King  v.  Martin^  2  Ves.  jun.  641. 

Dumnver-y.  Corporation  of  ChippenJiam^  14  Vcs.  245. 

Roltf  Q.C.,  and  Dickinson,  for  the  respondent,  were 
not  called  upon. 

The  Lord  Chancellor. — ^This  is  a  singular  case,  met 
with  a  defence  as  singular.  The  object  of  the  suit  is  to 
reduce  or  set  a.side  a  charge  on  certain  freeholds,  in  which 
the  plaintiff  claims  to  have  a  separate  estate  under  the 
will  of  her  former  husbancL  He  was  at  the  time  of 
making  his  will  seised  in  fee  simple  expectant  on  the 
death  of  the  tenant  for  life,  and  he  devised  his  estate  to 
his  wife,  for  her  "  sole  use  and  benefit"  No  trust  was 
created,  nor  were  there  any  words  beyond  those  men- 
tioned, indicative  of  exclusive  enjoyment :  no  machinery 
was  provided  requisite  for  the  creation  op  administration 
of  the  separate  use  of  a  married  woman.  The  devise 
was  of  the  legal  estate,  and  a  clear  intention  to  create 
the  separate  use  must  be  manifested.  No  case  containing 
simply  the  words  used  in  this  will  has  been  made  the 
foundation  of  a  separate  estate ;  the  nearest  case  is 
Adamson  v.  Arniitage;  but  there  money  was  given  to 
trustees  to  invest  and  pay  over  the  income.  The  point 
was  not  much  argued,  and  Sir  W.  Grant  in  deciding  it, 

cited  Jokris  v. ,  which  we  now  know  to  be  Johnes 

T.  Lockhart  (5  Vcs.  620,  note)  an  authority  directly  con- 
trary to  what  it  was  represented  to  be.  Adamson  v. 
Amiilage  has  often  since  been  doubted.  There  is  no 
other  case  except  Cocks  r.  X^ne,  which  is  most  erroneously 
reported,  and  has  been  commented  upon  by  Lord  Cot- 
tenham,  in  TuUeUv.  Armstrong,  4  My.  &  C.  403.  There 
have  been  many  other  cases  with  superadded  words, 
(e.  gr,.  Ex  parte  Bay,  which  was  a  question  on  marriage 
articles)  ;  but  no  such  words  as  the  present,  occurring  in 
a  gift  by  will  to  a  woman  discovert  op  becoming  so  by 
death  of  testator,  have  ever  been  made  the  foundation  of 
a  separate  estate. 

The  Lord  Chancellor  concurred  in  the  statement  in 
Tyler  v.  Lake  that  the  words  excluding  the  opera- 
tion of  the  legal  rule  must  be  clear :  the  words  here 
were  insufficient  to  create  a  separate  estate,  and  the 
plaintiiT  alone  could  not  maintain  a  suit :  the  decree, 
howevor,  could  not  be  based  on  this  ground,  as  no  de- 
murrer ore  tenus  could  be  admitted  more  extensive  than  the 
demurrer  on  the  record.  As  to  that  demurrer,  although 
the  bill  alleged  fraud  on  the  part  of  Hunter,  none  of  the 
circumstances  constituting  the  fraud  were  stated,  and  with- 
out them  the  allegation  was  insufficient.  He  was  not  dis- 
posed to  hold  that  a  bankrupt  might  not  be  made  party 
to  a  bill  for  discovery,  but  the  bill  must  be  for  that  pur- 
pose expressly,  and  not  incidentally  to  relief  against  the 
bankrupt.  Here  the  bankrupt  might  demur  to  the 
relief,  and,  therefore,  also  to  the  discovery  sought  as 
atudliaiy  to  it.  The  demurring  defendant  had  excepted 
a  portion  of  the  bill,  but  lie  could  not  say  that  the 


partial  demurrer  was  bad,  because  a  general  demuirer 
might  have  been  put  in.  Two  arguments  had  been 
advanced  by  counsel ;  first,  that  the  bankrupt  had  de- 
murred to  a  portion  of  the  disooveiy  which  was  necessaiy 
to  show  why  he  had  been  made  a  party  in  ns^ed  of 
the  portion  of  the  bill  not  demurred  to ;  but  if  the 
excepted  allegation  fonxied  a  sufficient  ground  for  relief^ 
the  answer  to  that  allegation  itself  could  be  the  only 
discovery  necessary  for  the  plaintiff's  case  :  secondly,  it 
was  said,  that  the  plaintiff  had  a  right  to  make  the 
bankrupt  a  party,  because  be  was  engaged  as  a  solicitor 
in  the  transactions  impeached,  but  the  answer  was  that 
he  was  so  engaged  for  his  own  benefit,  and,  therefore, 
the  ordinary  rule  for  discovery  against  a  solicitor  here 
fails. 

The  order  must  be  affirmed,  and  the  appeal  dismissed 
with  costs. 


Iiord  Chancellor. 

8  Deo.  1862. 


Re  Still  and  Still. 


Bankruptqf — Mtsdemearuyr — Indictment — Baiil- 
ruptcy  Act,  1861,  s.  221. 

The  Court  will  not  order  aproseeution  for  omisgumfrm 
a  bankrupts  schedule  of  property  included  in  a  9ak 
alleged  to  have  teen  collusive  until  satisfied  that  in  a  civil 
suit,  it  ioould,  as  against  the  purthaser,  have  set  aside  the 
sale  as  fraudulent. 

This  was  the  appeal  of  W.  Still  and  G.  S.  Still,  \ml- 
rupts,  against  two  orders  of  Mr.  Commissioner  Goulbnn, 
dated  the  27th  of  October,  1862. 

The  first  order  directed  the  indictment  of  the  baol- 
rupts  for  misdemeanor,  and  the  second  adjourned  ftw 
die  their  final  examination. 

The  bankrupts  were  to  be  prosecuted  under  the  second 
and  fifth  rules  of  the  22l8t  section  of  the  Bankraptcy 
Act,  1861,  the  offence  attributed  to  them  being  the 
fraudulent  abstraction  and  concealment  of  property. 

They  had  carried  on  the  business  of  ironmongers,  and, 
having  occasion  to  borrow  800^.  from  a  banking  com- 
pany, they  induced  Ventham  to  guarantee  the  payment 
of  that  sum  ;  and,  to  secure  him  from  loss,  they  executed 
to  him,  on  the  17th  of  January,  1862,  a  mortgage  and 
bill  of  sale,  comprising,  amongst  other  things,  all  their 
plant  and  stock  in  trade,  consisting  of  particulars 
enumerated,  with  their  estimated  values,  in  a  schednl'' 
to  the  mortgage  deed. 

On  the  5th  of  May,  Yentham,  in  exercise  of  a  pov^r 
contained  in  the  mortgage  deed,  and  in  consideration  ot 
900Z,,  sold  the  mortgaged  property  to  J.  Still,  a  broth'^r 
of  W.  Still,  the  elder  bankrupt. 

Immediately  after  the  sale,  J.  Still  put  T.  Still,  a  son 
of  W.  Still,  in  possession  of  the  purchased  property,  an-l 
paid  off  the  debt  of  SOQl.  due  to  the  banking  company. 

On  the  17th  of  May  W.  Still  and  G.  S.  Still  were,  on 
their  own  petition,  abjudicated  bankrupts. 

In  the  first  accoimts  rendered  by  them  they  estimated 
the  TaloD  of  their  plant  and  stock  in  trade  on  the  1st  of 
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Janiuuy,  1862,  at  8,0462.,  a  sam  coiresponding  with  the 
viloatioii  in  the  schedule  to  the  mortgage  deed.  The 
sahseqaent  sales  exceeded  the  purchases  by  about  800?., 
and  it  was  represented  that  the  stock  taken  possession  of 
by  J.  Still  would  barely-  realise  9002wy  so  that  a  large 
deficiency  had  to  be  accounted  for. 

The  bankrupts  afterwards  submitted  amended  ac- 
eoonta^  in  which  the  estimate  of  their  stock  on  the 
Ist  of  January,  1862,  was  reduced  to  1,926/. 

Hart,  an  accountant  appointed  by  the  Court  to  assist 
the  bankrupts  in  making  out  their  statement  of  accounts, 
estimated  their  stock  on  the  Ist  of  January,  1862,  at 
1,9882.  This  eondusion  was  arrired  at  by  a  comparison 
of  the  purchases  and  sales  of  stock  shown  by  the  books, 
bnt  Hart  assumed  that  twenty  per  cent,  of  the  produce 
of  the  sales  represented  profit,  which  assumption  in- 
creased  his  estimate  by  1,0212.  Deducting  this  con- 
jectoial  item,  his  estimate  would  therefore  haye  been 
about  9622. 

These  estimates  of  1,9622.  and  1,983/.  did  not  comprise 
plant  included  in  the  mortgage  deed,  and  estimated  by 
the  creditors  at  about  600/. 

Kanlake  and  Robertson  OrijffUhs  for  the  bankrupts. 

The  bankrupts  only  made  an  over  estimate  of  their 
stock  in  the  first  instance.  Any  deficiency  which  may 
appear  after  setting  right  that  estimate  can  be  accounted 
for  by  the  circumstanee  that  there  has  been  a  forced 
sale. 

Boom,  Or  0.9  and  LiUU  for  the  assignees. 

This  is  a  case  for  the  grarest  suspicion  of  fraud,  and 
attempts  have  been  made  to  account  for  losses  by  ficti- 
tioQs  entries. 

The  Court  need  only  be  satisfied  that  there  is  such  a 
case  that  it  ou^pht  to  be  put  into  a  course  of  inquity. 

If  no  propurty  was  abstracted  before  the  sale  to  J. 
Still,  that  sale  was  coUusiYe,  the  ownership  remained  in 
the  bankrupts,  and  the  property  should  have  been 
included  in  the  schedule. 

The  Lord  Chaitcellob  said  that  this  case  presented 
elements  from  which  a  conclusion  of  fraudulent  conduct 
against  the  bankrupts  rai^t  primd  fack  be  entertained. 
Bat  to  direct  a  prosecution  in  this  stage  would  be  as  if, 
during  the  pendency  of  a  civil  suit  for  setting  aside  a 
transaction  as  fraudulent,  the  Court,  whilst  the  matter 
was  stiU  subjudice,  were  to  direct  a  criminal  investiga- 
Mon  in  anticipation  of  the  result  of  the  civil  inquiry. 

A  prosecution  'must  be  at  the  public  expense,  and  he 
wa.<}  awaro  of  the  trade  which  had  been  made  out  of  pro- 
sccntions,  and  of  the  abuses  which  had  thrown  upon  the 
liinkrupt  fund  the  charges  of  prosecutions  directed  on  in- 
w-^ufiicient  grounds.  It  was  the  duty  of  the  Court  to  take 
rare  that  the  provisions  of  the  bankrupt  law  for  tho  re- 
{resaion  of  fraud  should  be  carried  out ;  but  at  the  same 
•une  it  was  inenmbent  on  him  not  to  permit  a  prosecu- 
ti-m  on  suspicion  only,  arising  out  of  matters  which  might 
U:  capable  of  frnther  elucidation. 

This  WM  ^  ea^  for  the  strongest  suspicion  ;  but  an  in- 
qtiiry  bii-lbMiieat  AoTt  which  ought  to  have  been  com- 


pleted before  a  prosecution  was  directed.  The  mortgagee 
took  possession  of  the  scheduled  property,  and  thereupon 
the  elder  bankrupt  resorted  to  his  brother  for  a  purpose 
not  yet  understood.  Apparently,  however,  the  brother 
came  forward  as  the  friend,  and  for  the  benefit  of  the 
bankrupts.  The  transaction  was  represented  as  an  abso- 
lute sale  to  Joseph  Still,  but  the  circumstances  attending 
it  were  very  strange.  A  son  of  one  of  the  bankrupts, 
described  as  a  mere  boy,  was  constituted  the  agent  of  the 
alleged  purchaser,  and  put  into  possession ;  the  bankrupts 
immediately  afterwards  presented  a  petition  against 
themselves,  and  their  balance-sheet  showed  a  large 
amount  of  indebtedness  and  small  or  no  assets.  All  this 
demanded  a  severe  investigation. 

The  assignees  said,  that  whether  they  looked  to  the 
schedule  to  the  mortgage  deed  under  tho  bankrupts' 
hands  and  seals,  or  to  the  account  rendered  by  the  bank- 
rupts, which  tallied  with  the  schedule,  there  would  be 
left,  on  the  bankrupts'  own  showing,  property  to  a  large 
amount  to  be  accounted  for,  of  which  no  trace  remained. 
Had  the  matter  rested  here  he  would  not  have  disturbed 
or  suspended  for  a  moment  the  order  directing  a  pro- 
secution. 

But  considerable  diificulty  was  introduced  by  Hart's 
report,  impeaching  as  it  did  the  accuracy  of  the  account 
rendered  by  the  bankrupts.  His  statement  amounted  to 
this,  that  both  the  schedule  and  the  account  were  alto- 
gether erroneous,  and  that  there  was  not  property  in 
January  1862  capable  of  being  valued  at  8,046/.  Could 
the  Court  then  direct  a  prosecution  on  the  faith  that  the 
property  was  rightly  valued  at  that  sum  ?  Hart  estimated 
the  value  of  the  stock  in  January,  1862,  at  1,983/.  But 
in  arriving  at  that  conclusion,  he  debited  the  bankrupts 
with  the  sum  of  1,021/.,  representing  the  estimated 
profits  on  the  sales  made  by  them  which  he  thought 
ought  to  be  considered  additional  stock.  The  Court, 
however,  could  not  proceed  on  such  a  conjecture,  and 
that  item  must  be  thrown  out  The  8,046/.  was  thereby 
reduced  to  such  an  amount,  that  supposing  the  property 
received  by  J.  Still  to  have  been  worth  1,100/.  or  1000/., 
the  whole  of  the  property  would  have  been  accoimted  for. 

The  case,  therefore,  depended  upon  the  question  whe- 
ther the  sale  to  J.  Still  was  collusive  or  made  hmd  fide. 
If  it  were  shown  to  be  collusive,  the  property  would 
have  remainod  in  the  bankrupts,  and  from  the  fact 
of  their  concealment  of  it,  they  might  bo  brought 
within  the  221st  section.  If  he  were  able  to  sav  that  in 
a  civil  suit  against  J.  Still  he  would  set  aside  tho  sale, 
he  should  be  in  a  condition  to  direct  criminal  proceed- 
ings. Materials  might  yet  be  imported  into  the  case 
which  would  enable  tho  Court  to  say  that  the  sale  was 
fraudulent.  The  order  directing  a  criminal  prosecutior^ 
must  be  suspended  that  the  deficiency  in  the  cvijcnc© 
might  be  made  good,  and  the  order  adjourning  the  fi]rial 
examination  sirie  die  must  be  discharged.  The  assignees 
might  prosecute  their  inquiries,  and  if  the  conclusion  of 
fruttd  were  shown  to  be  certain,  he  would  relax  the  sus.-^ 
pension  of  the  order  for  a  prosecution. 
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Lords  Justices.  )  ^^  -p rr«^«« 

«  ^         ,«-«  r  Re  BUTTERWORTH  8  TRUSTS. 

3  Dec.  1862.         ) 

Provisional  Assignee — Fraud — Jurisdictioju 

A  Court  of  Equity  will  not  enieriain  a  motion  to  dis- 
charge an  order  of  Courts  on  tJie  ground  that  such  order  was 
hosed  on  a  contract  made  hy  a  provisional  assignee  to  the 
^Judice  oftlu  creditors. 

This  was  an  appeal  by  Mr.  Strangways,  as  creditors* 
assignee  of  the  estate  of  Mr.  Dene,  against  an  order  of 
the  Master  of  the  Bolls  of  16  July,  1862,  whereby  his 
Honour  refused  to  vary  an  order  of  16  July,  1861,  which 
pi-ecluded  the  assignees  of  Mr.  Dene  from  taking  pro- 
ceedings to  test  the  validity  of  two  post-nuptial  settle- 
ments. 

In  February,  1850,  Mr.  Dene  married  Leonora  Butter- 
worth.  No  settlement  was  made  in  contemplation  of  the 
marriage. 

In  1850  two  post-nuptial  settlements  were  executed  by 
Mr.  Dene  in  favour  of  his  wife,  who  was  eatitled  to  con- 
siderable personalty  in  expectancy  on  the  death,  of  her 
father. 

In  September,  1850,  Mr.  Dene  passed  through  the 
Insolvency  Court  under  5  &  6  Vict.  c.  116,  Mr.  Corbcry 
was  appointed  creditors'  assignee,  and  Mr.  Sturgis  pro- 
visional assignee.  Mr.  Strangways  was  scheduled  as  a 
creditor  of  Mr.  Dene  for  110^.  10^.  6e2. 

Copies  of  the  post-nuptiial  settlements  were  filed  in 
Court  of  Insolvency,  but  no  further  steps  were  taken 
thereon. 

Mr.  Corbery  died  previous  to  the  year  1861. 

On  the  death  of  Mrs.  Dene's  father  in  1861,  the 
executors  of  his  will  paid  into  the  Court  of  Chancery  on 
the  trusts  of  the  two  settlements  of  Mr.  and  Mrs.  Dene, 
the  sum  of  288Z.  14^.  6d 

On  the  29th  July,  1861,  the  Master  of  the  Rolls  ordered 
this  sum  of  288/.  14s.  6d  to  be  paid  over  to  Mr.  Sturgis 
as  provisional  assignee  of  Mr.  Dene,  on  Mr.  Sturgis 
undertaking  "not  to  seek  to  set  aside  the  settlements" 
made  by  Mr.  and  Mrs.  Dene.  Subsequently,  Mr.  Sturgis 
was  appointed  creditors'  assignee  by  the  Court  of  In- 
solvency. 

.  Toller^  Q.C.  and  Keene  for  the  creditors'  assignee 
ieontended^rThat  all  parties  had  had  notice  of  the  claims 
of  the  creditors  when  this  compromise  was  effected. 
Thatr  it  was  owing  to  their  having  sought  to  enforce  their 
^claims  against  the*  executors  of  Mr.  Butterworth  that  the 
money  had  been  paid  into  Court.  That  the  post-nuptial 
settlements  were  void,  and  that  the  order  of  the  Master 
of' the  Kails  would  have  the  effect  of  depriving  the  cre- 
ditors^ their  legal  rights. 

,Osborjic,   Q,C.  for  the  provisional  assignee,  was  not 
called  on, 

;  The  Cpurt  paid  they  ware  of  opinion  that  no  ground 
had  l>eca  shown  for  rescinding  the  order  of  the  Master 
of  the  KoUs.     If  thoro  had  b:en  misconduct  o&  the  part 


of  assignee,  this  was  not  the  Court  to  try  the  question. 
If  the  creditors  wished  to  try  such  a  question,  thsy  conld 
file  a  bill,  and  the  legality  of  the  order  could  be  raised  on 
a  plea.  The  provisional  assignee,  at  the  time  of  the 
agreement,  solely  represented  the  insolvent's  estate,  and 
was  competent  to  make  such  an  agreement  The  Master 
of  the  Rolls,  therefore,  could  not  have  acted  otherwise 
than  as  he  had  done,  in  refusing  to  entertain  any  appH- 
cation  to  rescind  or  vary  his  order ;  and  the  present 
motion  must  be  refused  with  costs. 


Lords  Justices. 

3  Dec.  1862. 


Spencer  v.  Jack. 


Patent — Issue — New  Manufacture — Statute  of 

Monopolies, 

When  issues  are  directed  from  the  Court  of  Chancery  to 
try  a  question  of  novelty^  one  of  such  issues  mtist  k 
whether  the  novelty  is  or  is  not  a  **new  manvfacturc." 

This  was  an  appeal  motion  in  a  suit  instituted  to 
restrain  the  infringement  of  a  patent. 

On  the  5th  of  June,  1862,  the  Iklastcr  of  the  Rolls 
directed  an  issue  to  be  tried  as  to  the  novelty  of  \h 
plaintiff's  **  invention."  The  defendant  objecting  to  ih 
use  of  the  term  "  invention,"  the  Master  of  the  RoUs,  by 
a  subsequent  order  dated  the  25th  of  November,  directeJ 
the  proposed  issue  to  be  altered  by  adding  after  the  woni 
"invention  "  the  words  "or  manufacture." 

Against  this  latter  order  the  defendant  now  appealed,  ac<l 
prayed  that  the  words  "  invention  or  "  might  be  omitted 
from  the  record,  or  that  the  original  order  might  be 
amended  in  conformity  with  the  justice  of  the  case. 

The  record  had  been  drawn  up  pursuant  to  the  ordeis 
of  the  Master  of  the  HoUs. 

ffindmarsht  Q.C.  and  Seluyyn,  Q.C.,  for  the  defendant, 
argued  that  the  insertion  of  the  alternative  ''or"  vzs 
prejudicial  to  the  defendant  He  was  entitled  to  have 
the  verdict  of  a  jury  on  the  question  of  the  novelty  of 
the  •'invention  a?u2  manufacture."  As  the  issne  now 
stood,  it  might  very  possibly  happen  that  the  jury  vonU 
content  themselves  with  finding  as  to  the  novelty  of  the 
invention :  a  new  application  of  an  old  manafactttr? 
might  bo  considered  a  novel  invention,  yet  it  would 
not  be  a  proper  subject  for  a  patent.  TTie  statute  of 
Monopolies  (21  Jac.  1,  c.  3,  s.  5)  only  excepted  "ne^ 
manufactures.**  The  use  of  the  term  " invention,"  as 
applied  to  manufactures,  was  of  modem  origin.  It 
followed  that  the  word  "or"  in  the  record  jonst  ^ 
regarded  either  as  a  copulative  or  an  alternative.  To 
regard  it  as  a  copulative  would  have  the  efttt  *» 
placing  a  forced  construction  on  the  statute  of  Jann^ 
while  to  regard  it  as  an  alternative  would  render  tlifl' 
finding  of  the  jmy  on  the  issue  -nugatory.  The  defendant 
would  prefer  that  an  action  should  be  directed  wi 
idl  proper  admissions. 

Webster  (Baggallayf  Q.C,  with  him,  objected  thatt 
present  application  tended  to  deprive  the  Master  of  *•! 
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Rolls  of  his  legitimate  discretion.  The  Cofnrt  was  hound 
tn  assume  that  the  Master  of  the  Rolls  understood  the 
lutme  and  bearing  of  the  issue  which  he  had  directed. 

What  were  |)roper  questions  to  put  to  witnesses  on  a 
trial  of  a  question  of  fact  before  a  jury  was  now  well 
settled. 

Beits  T.  Meiuies,  30  L.  J.  (n.  s.)  Q.  B.  ai. 

Seed  V.  HiggiM,  3  L.  T.  (v,  8.)  101. 
And  it  was  in  reference  to  the  practice  as  settled  by  these 
cases,  and  in  order  to  preclude  all  questions  of  law,  that 
the  Master  of  the  Rolls  had  ordered  the  record  to  be 
settled  in  its  present  form. 

Kkight  Bruce,  L.J.  said  that  his  own  inclination 
was  to  direct  an  action  to  be  brought  with  proper 
ailniiasions.  It  appeared^  howeTer,  to  be  questionable 
whether  the  Court  was  not  now  precluded  from  adopting 
this  courae  by  the  Chancery  Procedure  Act  of  the  last 
ScssioQ  (25  &  26  Yiet.  c  42).  He  would,  therefore, 
Coincide  in  the  course  suggested  by  the  Lord  Justice 
Turner,  namely,  that  they  should  direct  the  question 
of  novelty  to  be  tried  on  two  eeparate  and  distinct 
iiitues. 

In  accordance  with  this  direction,  counsel  agreed  on 
and  settled  two  separate  issues :  1st,  that  the  plaintiff 
and  defendant  respectiyely  affirmed  and  denied  that  the 
improTement,  &c.,  constituted  a  new  invention;  2nd,  that 
tiic  iinproTement,  Ac.,  constituted  a  new  manufacture, 

Copekand  r.  WM,  1  N.  R.  pott,  page  119. 

In  re  Hooper,  Baylis  y.  WcUkma,  1  N.  R  115  (i^fira). 
un  the  question,  whether  the  Court  is  now  precluded 
from  sending  a  case  to  be  tried  at  law. 

Brook  V.  A8i<m,  31  L.  J.  (N.  8.)  C.  P.  255, 

fforton  V.  JfoAoR,  28  L.  J«  (n.  s.)  Q.  B.  175, 
05  to  the  distinction  between  a  "  new  invention"  and  a 
"  new  numufiftcturo." 


Lords  JustioeB,    )   JU  Hoofer's  Estate. 


3,  4  Dec.  1862. 


Batlib  v.  Watkins. 


Practice — Administration  Decree — Liberty  to  Ore- 
ditor  to  bring  actumr—25  <fe  26  Vict.  c.  42. 

^iiux  thepamng  of  the  above  Act,  the  Court  of  Chancery 
t^  hound  to  decide  on  the  claims  of  creditors  coming  in 
nvier  an  administration  decree,  and  cannot  leave  them  to 
'A«>  remedies  in  an  action  at  law. 

"Hus  was  an  appeal  motion  from  an  order  of  Vice- 
titancellor  Stuart,  made  on  a  motion  to  vary  or  discharge 
Om  Chief  Clerk's  certifieato. 

^e  suiti  had  been  instituted  by  summons  for  the 
f|thmniatratapn  ..of  the.  estate  of  Mr.  Hooper,  and  a 
Ixrec  had  been  made  therein,  under  which.  Mr.  Glarike 
M  come  in  to  prove  as  a  creditor.  The  Chief  Clerk 
W  decided  ^gaiiist  sncli  claim,  and  had  certified  that  no 
"i^bt  had  baea 'proved.     Mr.  Clarke  thereut)on  moved, 


before  the  Yice-Chancellor  Stuart,  that  the  certificate 
might  be  varied  by  admitting  his  claiui. 

The  Yice-Chancellor  gave  the  claimant  leave  to  bring 
such  action  at  law  as  he  might  be  advised,  and  reserved 
all  other  questions. 

From  this  order  the  executors  of  Mr.  Hooper 
appealed. 

As  the  judgment  turned  solely  upon  the  construction 
of  the  25  &  26  Vict,  c  42,  the  present  rejwrt  of  the  case 
is  confined  solely  to  that  question. 

Matins,  Q.C.,  and  Gracknall,  for  the  appellant,  rend 
the  sections  of  the  25  k  26  Vict  c.  42,  which  they  said 
precluded  the  Court  from  sending  a  case  to  bo  tried  at 
law.  It  was  now  incumbent  on  the  Courts  of  Equity  to 
settle  all  questions,  whether  of  law  or  of  fact,  that  might 
arise  in  a  suit  The  second  section  of  the  Act  resen'cd 
to  them  the  power  of  sending  an  issue  out  of  Chanceiy, 
but  that  and  the  fourth  section  (on  another  point)  were 
the  only  reservations  in  the  Act. 

GrecTU,  Q.C.,  and  Morgan,  for  the  respondent «— This 
Act  is  merely  ancillary  to  the  21  &  22  Vict  c.  27,  which 
is  an  enabling  statute.  It  extends,  rather  than  confines, 
the  powers  of  this  Court 

[The  Lord  Justice  Knight  Bruce  here  drew  attention 
to  word  "shall."] 

That  word  clearly  is  intended  to  apply  only  to  litigants 
brought  before  the  Court  in  virtue  of  the  Court's  original 
and  primary  jurisdiction.  The  statute  cannot  apply 
to  the  present  case.  Had  Mr.  Hooper  been  alive,  Mr. 
Clarke's  remedy  would  have  been  at  law  alone.  He  would 
have  had  no  locus  standi  in  this  Court  Was  the  mere 
fact  of  Mr.  Hooper's  death  to  deprive  him  of  his  inherent 
right  to  bring  an  action  for  his  debt  ?  He  was  no  party 
to  the  record.  He  had  simply  come  in  to  jngve  hia 
debt  in  an  administration  suit. 

[The  Lord  Justice  Knight  Bruce. — He  accepted  the 
invitation.] 

It  would  be  hard  ix  a  man  was  to  lose  his  common 
law  right  by  accepting  the  proffered  afisistance  of  Equity* 

Matins  in  reply. 

The  word  *' party  "  in  the  Act  means  any  person  seek- 
ing relief  in  equity.  A  creditor,  in  seeking  relief  in 
equity,  disclaims  his  common  law  right,  and  it  was 
always  in  the  discretion  of  the  Court  whether  he  was 
permitted  to  bring  an  action  at  law.  This  discretion  is 
now  taken  away. 

There  is  a  marked  distinction  between  the  Act  of  this 
last  Session  and  that  of  the  21  ft  22  of  the  Queen.  This 
Act  is  peremptory.  ' 

The  Court  said  they  were  of  opinion  tiiat  the  Act  of 
the  last  Session  precluded  them  from  sending  a  dase  to  be 
tried  at  law.     It  was  necessaiy  to. consider, 

Ist  What  were  the  evils  which  the  Act  was  intended 
to  meet? 

2nd.  Whether  a  creditor  coming  in  under  an  adminis- 
tration suit,  is  a  party  seeking  relief  or  remedy  within 
the  juiifldiction  of  the  Court  f 
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On  the  1st  point; 

It  was  evident  that  the  eyil  oomplained  of  was  that  of 
parties  in  a  suit  or  action  being  sent  from  Court  to  Court 
in  order  to  obtain  their  full  meed  of  justice,  and  it  was 
the  object  of  the  Act  to  meet  and  obviate  this  mischi^. 

On  the  2nd  point, 

The  preamble  to  the  Act  shows  that  the  term  "any 
relief  or  remedy "  means,  "  any  equitable  relief  or 
remedy  '*  within  the  jurisdiction  of  the  Court,  and 
whether  or  not  incident  to  or  dependent  upon  a  legal 
right 

An  administration  suit  is  a  suit  brought  to  administer 
assets.  It  can  be  instituted  by  any  purely  legal  cre- 
ditor ;  or  if  a  plaintiff  ceases  to  prosecute  the  suit,  it 
can  be  carried  on  by  any  purely  legal  creditor.  This  is 
clear,  therefore,  that  one  purely  legal  creditor  may, 
under  this  Act,  require  all  questions  between  him  and 
another  purely  legal  creditor  to  be  decided  here.  The 
4th  section  is  not  applicable ;  it  applies  to  parties  coming 
nto  equity  on  a  purely  legal  question. 

The  order  of  the  Vice- Chancellor  was  discharged  as  to 
the  action  at  law  without  prejudice  to  all  other 
questions. 


Lords  Jufltioes 

6, 21  Nov.,  8  Djk;.  1862 


Saxon  Life  Absubance 

CoMPAinr. 
The  Era  Case. 


Contract — Ultra  Vires — Winding  Up — Creditors^ 

Representative, 

Two  tfwuromce  cvmpaniesj  A.  and  B.,  entered  into  a 
ctnUraet  for  the  purcheue  and  tranefer  of  B.  'a  hueinees. 
Both  companies  were  subsequently  wound  up. 

The  official  manager  of  company  A.  claimed  against 
'  the  official  manager  of  company  B.  the  excess  of  the  amount 
paid  by  company  ^.,  under  the  contract,  over  the  amount 
received. 

Held,  that  on  the  construction  of  the  deeds  of  settlement  of 
the  companies^  the  eoTUraet  was  not  cUwdutely  void,  as  being 
ultra  vires,  and  that  in  any  event  cofnpany  A,  uxis  bound 
by  acquiescence  and  conduct. 

Creditors*  representative  appearing  on  appeal  motion^ 
by  the  official  manager  to  establish  a  debt  claimed  to  be  due 
to  the  company,  is  not  entitled  to  his  costs  out  of  the  estate 
of  the  company. 

This  case  is  reported  befofe  the  Vice-Chancellor  in 
2  J.  ft  H.  408. 

The  following  is  a  brief  summary  of  the  facts : — 

In  July,  1866,  the  Era  Company  agreed  to  purchase 
from  the  Saxon  Company  their  business  as  a  life  assurance 
6ompiiny,  and  such  agreement  was  approved  of  by  special 
meetings  of  both  companies. 

On  the  17  Jan.  1857,  an  order  was  made  for  winding 
up  the  Saxon  subject  to  the  said  agreement  The 
Era  was  represented  in  Court  when  this  application  was 
made. 

On  the  28th  and  ZWh  Jan.  1857,  agreements  were 
come  to  modifying  the  agreement  of  Jnly,  1666 ;  and  on 


the  11th  of  June,  1857,  an  order  was  made  staying  the 
winding  up  and  discharging  the  official  manager  of  the 
Saxon  Company,  to  enable  these  arrangements  to  be 
carried  out. 

On  the  Ist  of  Aug.,  1857,  a  deed  was  executed  to 
effectuate  the  transfer  of  the  business,  and  thereby  the 
Era  covenanted  with  certain  shareholders  of  the  Saxon  to 
pay  certain  scheduled  debts,  including  the  debt  of  one 
Williams,  and  the  assets,  business,  and  good-will  of  the 
Saxon  were  purported  to  be  assigned  by  the  deed  to  the  En. 

The  Era  entered  into  possession,  and  paid  debts  exceed- 
ing the  value  of  the  assets  received. 

The  policy  holders  of  the  Saxon  exchanged  their  old 
policies  for  new  ones  in  the  Era. 

In  May,  1858,  the  Era  was  ordered  to  be  wound-up. 

In  May,  1861,  in  consequence  of  the  Era  not  baring 
paid  his  debt,  Williams  applied  for  and  obtained  the 
revival  of  the  order  of  11th  June,  1857,  for  staying  the 
winding-up  of  the  Saxon. 

The  official  manager  of  the  Era  then  brought  in  t 
claim  in  the  winding  up  of  the  Saxon  for  the  excess  of 
the  amount  paid  by  the  Era  for  debts  and  liabilities  of 
the  Saxon  over  the  amount  received  by  the  Era  for  assets 
of  the  Saxon.  This  claim  was  disallowed  by  the  Vvx- 
Chancellor,  from  which  disallowance  the  official  wsusffT 
of  the  Era  now  appealed. 

There  was  no  clause  in  the  deed  of  settlement  either  of 
the  Era  or  of  the  Saxon  expressly  providing  for  amtlga- 
mation  with  any  other  company.  The  Era  dee*!,  how- 
ever, contained  a  clause  which,  in  the  opinion  of  the 
Court,  sufficed  to  enable  that  company  to  enter  into  such 
a  contract  Tlie  clause  authorised  a  general  meeting 
to  discuss  and  determine  any  question  which  might  arise 
in  the  conduct  or  management  of  the  society,  and  whi^h 
might  be  brought  before  the  meeting. 

Oiffard,  Q.a,  and  F.  S.  Reilly,  for  the  official  manager 
of  the  Era,  against  the  order  of  the  Yice-ClianceOor, 
contended — 

Ist.  The  contracting  companies  had  no  power  to  con- 
tract, and  cited  on  this  point, 

Ernest  v.  Nicolls,  6  H.  of  L  Ca.  401. 
Balfour  v.  Bmest,  5  C.  P.  (n.  s.)  601,  623. 

An  amalgamation,  if  completed,  would  have  been  i 
fraud  on  every  individual  sharehdder  who  had  notdirectiy 
assented  thereto.  The  Era  had  acted  only  as  agents  for 
the  Saxon  in  paying  certain  specified  debts  out  of  the 
assets  of  the  Saxon,  and  the  mere  fact  that  the  Era  had 
exceeded  in  such  payments  the  amount  of  the  assets 
actually  received  could  not  invalidate  their.agency.  The 
Era  therefore  has  a  right  to  be  invested  with  the  leg>l 
and  equitable  remedies  of  tiiose  creditors  of  the  SsJffi 
whose  debts  they  have  paid,  not  to  theextingoidimeat  of 
audi  debts,  bat  in  virtue  of  a  contract  which  has  am 
proved  to  have  been  made  uUra  vires,  and  was  ahreach 
of  tmst. 

2nd.  It  isclear  that  the  Saxon  committed  a  breach  of 
trust  in  transfening  liioir  bunnees  to  the  fo,  and  cannot 

now  be  allowed  a  {Mrofit  by  any  such  bMAcb. 
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£rif9tfn  v>  The  Wartoiek  CancU  C<nnpany,  4  De  G.  M. 
&  G.  711. 

3nl.  The  En,  if  Tequired,  can  and  are  ready  to  replace 
the  Saxon  in  their  former  position.  At  the  date  of 
the  tninsfer,  che  Saxon  was  practically  defunct,  and  no 
objection  could  therefore  he  sustained  that  it  was  now 
impracticable  to  restore  to  thsit  company  their  good- 
will, as  no  such  good-will  existed  at  the  date  of  such 
transfer;  and  this  was  the  view  taken  by  the  Vice-chan- 
cellor in  his  judgment  The  first  agreement  contained  a 
provision  that  the  Era  should  incorporate  the  name  and 
title  of  the  Saxon.  The  second  agreement  had  no  such 
provision.  The  only  concluaioii  that  can  be  derived  from 
this  is,  that  the  good-wiU  of  the  Saxon  was  wortliless 
at  tbo  date  of  the  second  agreement. 

ith.  Notwithstanding  that  this  is  an  appeal  on  an  ad- 
journed summons  at  Chambers,  the  Era  is  entitled  to  any 
benefit  that  could  accnie  to  them  from  a  bill  filed  for  an 
account.  A  bill  was  actually  drawn,  and  the  propriety 
of  filing  it  discussed  in  the  Chambers  of  the  Vice- 
chancellor. 

Borburgh  appeared  in  support  of  the  appellants,  for  the 
creditors'  representative  of  the  Era,  who  had  been  served 
with  a  notice  of  motion.  But  the  Court  denied  his 
right  to  be  heard. 

Baidtl,  Q.(7.,  and  W.  Morris^  for  the  official  manager 
of  the  Saxon,  contended  : — 

1st  The  debts  paid  by  the  Era  were  not  paid  on 
scconnt  of  the  Saxon,  but  xmder  the  terms  of  a  valid 
obligation* 

2nd.  It  was  now  too  late  to  maintain  such  objections 
as  had  been  raised  by  the  appellants. 

BrotherhoocTs  Case,  re  Agricultural  CaiUe  Insurance 
Company,  10  W.  E.  852. 

Their  conduct  in  Chambers,  in  being  present  at  and 
assenting  to  the  discharge  of 'the  winding-up  order,  pre- 
cluded them  from  objecting  to  the  validity  of  the  deed, 
which  had  been  the  basis  of  the  arrangement  in  virtue  of 
which  the  winding-up  order  had  been  discharged. 

3rd.  The  Court  is  competent  to  correct  a  mistake  in  law. 
Stone  v.  Godfrey,  5  De  G.  M.  &  G.  76. 

4th.  It  is  not  correct  to  say  that  the  Saxon  was  a 
defunct  company  at  the  time  of  the  amalgamation.  It 
iras  then  a  still  going  concern. 

Qiffard^  <2.(7.y  in  reply. 

Here  hod  been,  and  there  oould  have  been,  no  conso- 
lidation of  tha  two  companies.  J^fany  of  the  share- 
holders  of  both  companies  were  under  disabilities  at  the 
time  of  the  transfer,  and  could  not  be  bound. 

The  £f»  was  a  company  duly  registered,  and  all  who 
^  dealings  with  them  must  be  held  to  have  dealt  with 
WwlediSB  of  ,tlie  contents  of  their  deed  of  settlement. 
Jhurgem  and  Stock's  Case^  Be  Phomix  Company,  2  J. 

Wim€lifBmtf  Q.a,had  finished  his  reply  the  Court  de- 
sindtib>|Mn^^pff«lin  the  matter  of  the  Saxon  society,  that 
<)f  the  Aacioq^  |o  be  jcalled  on,  and  accordingly,  Daniel, 


0.(7.,  opened  the  case  of  the  Anchor.  After  the  case  of 
the  Anchor  had  been  fully  stated,  Uheir  Lordships  said 
they  were  inclined  to  alter  their  first  opinion,  and  in  lieu 
of  hearing  the  two  cases  together,  they  now  proposed  to 
give  judgment  on  the  Era  case  in  the  first  instance,  and 
then  to  hear  the  Anchor  case  de  novo,  as  soon  after  judg- 
ment had  been  given  in  the  Era  as  was  practicable.] 

The  Court,  in  giving  judgment,  said,  they  were  of 
opinion  that  the  present  appeal  must  bo  dismissed  with 
costs.  The  deed  of  settlement  of  the  Era  gave  powers  to 
that  company  enabling  them  to  make  a  binding  contract 
similar  to  that  effected  between  the  Era  on  the  one  part, 
and  certain  shareholders  of  the  Saxon  of  the  other  part. 
But  the  deed  of  settlement  of  the  Saxon 'contained  no  such 
enabling  powers ;  and  the  covenants  contained  in  the 
deed  of  arrangement  were  entered  into,  not  by  the  com- 
pany, but  by  certain  of  the  shareholders,  and  were,  there- 
fore, binding  on  such  shareholders  alone.  As  no  liability 
attached  to  the  company,  it  followed  that  neither  could 
any  attach  to  the  official  manager  of  the  company  now  in 
the  course  of  winding  up. 

The  appeal  was  dismissed  with  costs.  The  costs  of  the 
official  manager  of  the  Saxon  were  ordered  to  be  paid  by 
the  official  manager  of  the  Era,  who  was  to  retain  the 
costs  of  himself  and  of  tiie  official  manager  of  the  Saxon 
out  of  the  estate  of  the  Era. 

Payment  of  the  costs  of  the  creditors'  representative 
was  objected  to,  and  no  order  was  made. 

The  Anchor  case  was  ordered  to  be  heard  on 'the  first 
day  of  the  sittings  after  Term. 

Anchor  Case. 
8rd  Dec. 

Coimsel  applied  in  this  case  that  it  should  stanch  over, 

wiih  liberty  to  make  such  application  to  the  Vice-Chan- 

cellor  as  might  be  deemed  advisable  ;  it  being  the  desire 

of  all  parties  to  have  the  case  re-heard,  either  before  the 

Vice-Chancellor,  or,  with  the  consent  of  the  Court,  before 

their  lordships. 

Noie.  — See,  as  to  costs  of  creditors'  representative, 
CotierdVs  ease,  He  National  Assurance  and  Inuesi- 
ment  Society,  1  IS,  R.  5. 

In  the  present  case,  the  costs  of  the  creditors'  repre- 
sentative, at  the  hearing  of  the  Court  below,  had  been 
allowed  by  the  Vice-Chancellor  out  of  the  estate  of  the 
Era. 


Master  of  the  BoHs.  )     Yeknok  v.  Earl 
19  Nov.,  2  Dec.  1862.     )  Manvbrs. 


Power  of  Sale  and  Exchange — Inclomre — IncUy- 
sure  Expenses — 8  d:  9  Vid.  c,  118,  «.  133. 

An  inclosure  under  the  provisions  of  (he  OenercU  In- 
dosure  Act,  1845,  is  not  a  purchase  of  other  hereditaments 
within  the  meaning  of  the  ttsual  power  of  sale  and  ex- 
change. 

So  mucJi  of  the  inclosure  expenses  incurred  by  a  deceased 


•118 


THE  NEW  REPORTS. 


16  Dec  1802. 


tenaM  for  life  of  settled  est^atcs,  as  should  iwt  exceed  51. 
per  acre  of  the  allotted  laml,  declared  by  the  Court  to  be  a 
charge  upon  the  allotmenls. 

By  indentures  of  the  26th  and  27th  November,  1811, 
the  Manvers  estates  in  the  counties  of  Nottingham,  Lin- 
coln, Derby,  and  York,  were  limited  in  strict  settlement 
to  the  uses  therein  declared :  a  power  of  sale  or  exchanp^e, 
at  the  re(iuest  or  by  the  direction  of  the  persons  therein 
respectively  named,  was  conferred  upon  the  trustees,  and 
they  were  directed  to  pay  and  apply  the  money  to  arise 
by  such  sale  or  sales  or  to  bo  paid  for  equality  of 
exchangn  in  or  towards  satisfaction  and  discharge  of 
the  principal  sums  of  money  which  should  >then  be  a 
chargo  upon  or  affect  the  said  hereditaments,  and  lay 
out  and  invest  the  surplus  if  any  of  such  money  in  the 
purchase  of  other  hereditaments  in  England  convenient 
to  be  held  with  the  settled  estates. 

By  indentures  of  the  19th  and  20th  November,  1832, 
the  estates  were  re-settled,  and  it  was  declared  that 
nothing  therein  contained  should  prejudice  or  affect  the 
power  of  selling  or  exchanging,  or  other  powers  and 
privileges,  limited  of  and  in  the  said  hereditaments  in 
and  by  or  by  means  of  reference  to  the  said  indenture 
of  the  27th  November,  1811,  and  that  the  uses,  estates, 
and  powers,  limited  and  created  by  the  indenture  of  20th 
Horember,  1882,  should  and  might  from  time  to  time  be 
overreached  by  the  execution  of  any  of  the  said  powers 
limited  in  and  by  or  by  means  of  reference  to  the  inden- 
ture of  27th  November,  1811. 

In  1838  the  plaintiffs  were,  in  exercise  of  a  power 
reserved  by  the  indenture  of  27th  Nov.  1811,  appointed 
tmstces  of  tl^e  same  indenture. 

On  the  marriage  of  the  then  Viscount  Newark,  now 
the  defendant  Earl  Manvers,  by  an  indenture,  dated  the 
14th  June,  1852,  the  estates  were  again  re-settled  ;  and 
by  an  indenture,  dated  the  15th  Aug.  1856  (endorsed 
upon  that  of  the  14th  June,  1852,  and  in  exercise  of  a 
power  of  appointment  therein  contained),  Charles  Herbert, 
the  then  Earl,  and  the  present  Earl,  directed  and  ap- 
pointed that  it  should  be  lawful  for  the  trustees  to  apply 
any  moneys  which  had  arisen,  or  should  arise,  by  the 
exercise  of  the  powers  of  sale  and  exchange  contained  in 
the  indenture  of  27th  Nov.  1811,  or  in  the  indenture 
of  14th  June,  1852,  in  draining  any  of  the  settled 
_  estates,  or  in  the  erection  of  buildings  for  agricultural 
purposes,  or  in  building  bridges,  or  making  roads,  or 
in  making  other  permanent  improvements  beneficial  to 
the  peTflons  successively  entitled  to  the  settled  estates, 
provided  that  the  sum  so  to  be  applied  should  not  exceed 
dO^OOOZ. 

Portions  of  the  settled  manors  were  inclosed  under  the 
provisions  of  the  8  &  9  Vict.  c.  118  ;  143  acres,  of  the 
estimated  value  of  upwards  of  5000/.,  were  allotted  in 
severalty  to  Charles  Herbert,  Lord  Manvers,  and  between 
1849  and  1852  payments  had  been  made  by  him  out  of 
his  own  moneys,  in  respect  of  the  s(ud  inclosures,  to  the 
amount  of  2218/.  IZa,  id. 

In  June,  1852,  a  portion  of  the  settled  estates  was 


sold  by  the  plaintiffs  for  8000/.,  which  sum  ww,  in 
Sept  1852,  transferred  by  them' to  the  pri^'ato  account 
of  Charles  Herbert,  Earl  Manvers.  He  died  in  October, 
1860,  and  the  defendant.  Earl  ^lanvers,  thereupon  entered 
into  possession  as  tenant  for  life  of  all  the  settled 
estates. 

The  defendant  YiscouDt  Newark  was  an  infant^  uid 
tenant  in  tail  in  remainder. 

The  cause  now  came  on  for  further  consideration,  and 
the  question  was,  whether  any  and  what  part  of  the 
2218/.  13«.  4d.  was  properly  payable  out  of,  and  ought 
to  be  allowed  in  satisfaction  of  an  equivalent  portion  of, 
the  3000/.  sought  to  be  recovered  against  the  estate  of 
Charles  Herbert,  Earl  Manvers. 

R  R  Dean,  for  the  plaintiffs. 

Kenyon,  Q.C.,  for  the  defendant  Earl  Manvers,  one  of 
the  executors,  andffobhousef  0.0.,  for  the  other  executors 
of  the  late  Eai'l,  contended  that  the  transaction  cameirithin 
the  power  of  sale  and  exchange  ;  that  so  far  as  any  rights 
of  common  were  extinguished  by  the  inclosure,  it  was  on 
exchange,  and  as  to  anything  beyond  that,  it  was  a 
purchase  ;  that  the  late  Earl  was  the  agent  of  the  trustees 
for  effecting  this  sale  and  exchange  ;  that  if  not  within 
the  power  in  the  settlement  of  1811,  it  was  at  any  rate 
within  the  extended  power  in  the  indenture  of  15th 
August,  1856  ;  that  the  actual  award  of  the  Inclosure 
Commissioners  had  not  been  made  until  after  the 
powers  in  the  settlement  of  1856  came  into  opera- 
tion ;  and  conesquently  that  the  whole  of  the  2218/. 
13*.  id.  was  properly  payable  by  the  trustees  to  the 
late  Earl. 

Siirrage,  for  Lord  Newark,  contended  that  as  a  matter 
of  fact,  the  transaction  was  not  an  exercise  of  the  powers 
vested  in  the  trustees.  The  late  Earl,  as  tenant  for  life 
in  possession,  had  put  the  Inclosure  Act  in  operation, 
which  the  trustees  could  not  have  done ;  and  he  wa« 
empowered  by  the  Act  (8  &  9  Vict  c  118,  s.  138)  to 
charge  the  allotments  with  a  siun  not  exceeding  5/.  p<?f 
acre ;  this,  however,  had  not  been  done,  and  by  reason 
of  the  late  Earl's  death,  could  not  now  be  done ;  and 
the  whole  of  the  8000/.  ought  to  be  refunded  by  hl^ 
estate. 

2  Dec. 

The  Mastee  of  the  Rolls  held  that  the  transactlou 

could  not  be  regarded  as  a  purchase  of  other  estates  made 
by  the  late  Earl  and  adopted  by  the  trustees ;  that  it 
was  not  within  the  power  contained  in  the  settlement  ot 
1811,  and  that  the  enlarged  powers  of  the  settlement  of 
1856  could  not  apply  to  the  transaction  of  1852. 

By  the  183rd  sect  of  the  Inclosoie  Act  of  1845,  the 
tenant  for  life  could  charge  the  allotments  with  a  sum 
not  exceeding  5L  per  acre  ;  if  the  late  Earl  Xftan  litini,' 
he  could  now  create  that  chai^ ;  and  the  Court  hmi 
power  to  declare,  and  would  declare,  that  so  much  of  the 
inclosure  expenses  properly  incuned  by  tlie  late  £arl, 
not  exceeding  51.  per  acre  of  the  allotted  lands,  was  a 
charge  upon  the  allotments; 
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Uaster  of  the  Bollf . 
2  Dec.  1862. 


t 


ACLAND  V,  GrAVEXKR. 


Mortgagee  with  Legal  Estate — Appointment  of 

Receiver, 

WTurt  an  estate  was  imrtgagtd  in  aid  of  another  estate 
primarily  liable  to  the  charge^  emd  the  mortgage  deed  eon* 
tained  a  proviso  that  recourse  should  not  be  had  to  the 
estate  subsidiarUy  liable^  unless  the  estate  priinarily  liable 
should  prove  deficieni,  the  Court^the  mortgagor  not  ad- 
mittvng  that  there  would  be  such  deficiency — appointed 
a  receiver  at  the  instance  of  the  mortgagee  having  the  legal 
estate. 

The  plaintifir  was  mortgageo  in  fee  of  real  estate 
charged  with  the  mortgage  debt  in  aid  of  another  estate 
which  was  primarily  liable  thereto.  Tlie  deed  by  which 
the  estate  subsidiarily  liable  was  mortgaged  did  not  con- 
tain a  covenant  to  pay  the  mortgage  money,  but  did 
contain  a  proviiio  that  "  recourse  shall  not  be  had  to  the 
hereditaments  hereby  granted  unless  and  until*'  the 
estate  primarily  charged  should  prove  deficient. 

The  bill  was  for  an  account  of  what  was  due  on  the 
mortgage,  and  for  foreclosure.  The  defendants  were  the 
devisees  in  tnist  of  the  mortgagor,  and  were  in  possession 
of  the  estate. 

Sdwyn,  Q.C.,  and  Erskine  for  the  plaintiff,  moved  for 
the  appointment  of  a  receiver.  This  was  not  the  common 
ease  of  a  mortgagee  with  the  legal  estate  ;  the  defendants 
were  not  personally  liable — ^the  estate  only  was  liable  ; 
the  mortgagor  was,  in  fact,  a  surety.  Plaintiff  was 
prevented  by  the  proviso  in  the  deed  from  asserting 
his  legal  remedy  until  a  certain  event  had  happened,  and 
thofogb  he  maintained  that  that  event  had  happened,  yet 
the  defendant  denied  it 

Martindale,  for  the  defendants,  urged  that  there  was 
nothing  to  take  this  case  out  of  the  ordinary  rule,  that  a 
mortgagee  with  the  legal  estate  is  not  entitled  to  a 
receiver.  The  plaintiff  undoubtedly  had  the  legal  estate, 
and  could  bring  ejectment ;  the  proviso  was  not  a  condi- 
tion or  a  defeasance  of  the  legal  estate,  but  was  merely  a 
contract  between  the  mortgagor  and  mortgagee,  to  be 
enforced,  if  necessary,  in  equity. 

The  Kakter  of  the  Bolls  held  that,  under  the 
pecoUar  circumstances  of  the  case,  the  plaintiff  was  enti- 
tled to  a  receiver.  The  rule  no  doubt  was,  that  a  mort- 
gagee with  the  legal  estate  was  not  entitled  to  a  receiver, 
and  the  reason  why  the  Court  did  not  grant  a  receiver  in 
that  case  was  that  the  mortgagee  could  bring  ejectment 
and  take  poflsessiou  for  himself.  But  in  the  present 
case,  althopgh  plaintiff  had  the  legal  estate,  there  was  a 
proviso  that  lecoarse  should  not  be  had  to  this  property, 
ludesiths  property  primarily  chaiged  was  deficient ;  and 
if  ejaetacat  w^re  brought,  the  questipu  of  the  sufficiency 
of  thft  frimaiy  msvaity  would  have  to  be  tried  at  law, 
irhnrtp^^  fitting:  K  unnotifiTi  of  account,  it  could  be  better 
tried  kk  ObiM  Court.    Under  these  circumstance^  his 


Honour  would  appoint  a  receiver,  unless  the  defendants 
would  imdertake  to  pay  the  rents  into  Court. 

The  defendants  undertook  to  pay  into  Court,  to  the 
credit  of  this  cause,  the  rents  henceforth  received. 

Notc^See  as  to  appointing  a  receiver  at  the  ipntftnci 
of  a  party  having  the  legal  estate, 
Bemey  v.  Sewell,  IJ.  &  W.  647. 
Slurch  V.  Young,  6  Bea.  5$7» 
Crcnien  v.  Mawkes,  2  Jo.  &  Lat  674. 
Buxton  V.  Monkhouse,  Coo.  41. 
Cox  V.  ChampneySf  Jac.  576. 


^^^«y'Y-«'-{      BODOBE^-BODOBB. 

25  Nov.  1862.         ) 

Practice — Cross-examination — Order  of  Fd>.  5, 

1861. 

The  practice  of  the  Court  as  to  tlie  eross-cxambiation  of 
witnesses  is  unaltered  by  the  new  order ^  cjcccpt  on  Uie  hear- 
ing of  a  cause  in  whicJi  issue  has  been  Joined, 

Notice  of  motion  for  a  receiver  had,  Jifter  replication 
filed,  been  given  by  the  plaintiff  in  this  cause,  and  an 
affidavit  hod  been  filed  by  him  in  support  of  it. 

The  defendant  served  on  the  plaintiff  notice  to  attend 
in  Court  on  a  day  named  to  bo  cross-examined. 

Nalder,  for  the  plaintiff,  contended  that  the  notice  was 
irregular. 

Downing  Briux,  for  the  defendant,  contrd. 
The  order  of  February  5,  1861,  niles  7  and  19,  wss 
referred  to. 

The  Yice-Cuaxcellor  said  that,  except  on  the  hear- 
ing  of  a  cause  in  which  issue  has  been  joined,  the  practice 
of  the  Court  with  regard  to  the  cross-examination  of  wit* 
nesses  was  not  intended  to  be  changed  by  the  new  order. 
In  this  and  every  other  case,  therefore,  in  order  to  cross- 
examine  a  witness  in  open  Court,  the  leave  of  the  Cotut 
must  be  first  obtained  on  special  grounds. 


Patent — Injunction — Interlocutory  Ajyplication — 
Act  25  d;  26  Vict  c  42. 

The  Court  wUl  not  upon  interloeuiory  appliceUion  isUer^ 
fere  to  restrain  the  exercise  of  a  patent. 

The  Couri  is  now  precluded  from  directing  proceedings 
to  be  taken  at  law. 

Tins  was  a  motion  to  restrain  the  defendant  from 
infringing  the  plainti£f's  jMitent. 

On  the  24th  of  July,  1856,  the  plaintiff  obtained  Ji 
patent  for  making  cartridges  to  be  used  in  blasting,  bf 
miners  and  quarrymen. 

On  the  12th  of  April,  1860,  the  defendant  obtained  a 
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patent  for  improvements  in  cartridges  to  be  used  for  the 
same  purpose. 

The  bill  alleged  that  the  defendant's  patent  was  an 
inMngement  of  the  plaintifl"s. 

Baily,  Q.  C.  and  EJderton,  for  the  plaintiff. 

CoUrell,  for  the  defendant,  contended  that  the  Court 
would  not  intorfero  between  two  patentees,  and  that  the 
plaintiff's  proper  mode  of  procedure  was  by  scire  faciaSf 
to  set  aside  the  defendant's  patent — and  cited, 
Baskctt  V.  Cunningham f  2  £den,  137. 

KiWDERSLET,  V.-C.  said  that,  whatever  might  be  the 
course  adopted  on  the  hearing  of  the  cause,  the  Court 
would  not  upon  interlocutory  application,  at  any  rate, 
grant  an  injunction  to  restrain  the  exercise  of  a  patent. 

His  Honour  referred  to  the  Act  25  &  26  Vict  c.  A% 
8.  1,  which,  he  said,  precluded  him  from  sending  the 
case  to  be  tried  at  law.* 

On  the  defendant  undertaking  to'  keep  an  account,  the 
motion  was  ordered  to  stand  over  until  the  hearing  of  the 
cause. 

iVbfe.*— See 
Be  Hooper,  Baylia  r.  Watkins,  1 N.  R.  ante,  p.  115. 


Stuart,  V.*C.  )  Wedhore  v.  The  Mayor,  Alder- 
2  Dec.  1862.     )  men  and  Burgesses  of  Bristol. 

Chancery  Amendment  Act,  1858 — Damages  in 
Substitution  for  Injunction — Remedy  for  Injury 
under  Lands  Clauses  Consolidation  Act,  s,  68, 

The  defendants  were  engaged  in  constructing  certain 
public  toorkSf  under  the  poioers  of  a  special  Act,  incor- 
porating the  Lands  Clauses  Consolidation  Act.  The  com- 
pletion of  the  works  in  the  manner  proposed  would  injure 
the  plaintiff's  property.  On  a  motion  to  restrain  the 
defendants  from  proceeding  with  the  works,  an  injunction 


would  prevent  access  to  a  warehouse  below  the  shop, 
where  bulky  goods  were  kept 

The  works  were  approaching  completion  when  the  Kll 
was  filed,  but  it  was  alleged  that  the  plaintiff  had  only 
then  become  aware  of  the  nature  of  the  works,  as  the 
hoarding  was  constructed  too  close  to  look  through,  and 
too  high  to  look  over. 

The  bill  was  filed  for  an  injunction  to  restrain  the 
defendants  from  proceeding  with  the  works. 

An  ex  parte  iz^unction  had  already  been  granted. 

Bacoiiy  Q.C.,  and  Bird,  on  behalf  of  the  plaintifi; 
moved  to  continue  the  injunction. 

Malins,  Q.C.t  and  T.  Hughes,  for  the  defendants,  con- 
tended that  tlie  defendants  were  acting  within  the  limits 
of  the  powers  conferred  by  their  Acts  in  question,  and 
the  Local  Health  Act  of  1848,  which  authorised  the 
improvement  of  the  bridge,  and  gave  power  of  raising  or 
lowering  the  soil  of  the  streets. 

The  only  ground  for  interference  of  the  Court  was  their 
exceeding  their  powers. 

Frewin  v.  Lewis,  4  M.  ft  C.  251. 
The  proper  remedy  of  the  plaintiff  was  to  proceed  under 
the  68th  section  of  the  Lands  Clauses  Consolidation  Act 
for  compensation. 

East  and  West  India  Docks  v.  Oattke,  3  M.  &  G. 

155. 
Sutton  Harbour  Improvanent  Company  v.  Mitchens, 

I  Be  6.  M.  &  G.  166. 
Bradford  Local  Board  of  EeaUh  v.  Eopwood,  6  W. 
B.  618. 
These  cases  virtually  overruled  the    decision  of  Lord 
Cottenham  in 

London  and  North  Western  Railway  v.  Smithy  1 
Mac.  ft  G.  216. 

Stuart,  Y.-C,  said  that  the  Acts  seemed  to  autfaorwe 
the  construction  of  the  works  in  the  manner  proposed ;  but 
they  made  it  imperative  that  the  corporation  should  do  as 


Vfas  refused,  but  it  was  referred  to  chambers  to  ascertain  ,  little  damage  as  might  be,  and  should  make  satisfaction  for 


fifhat  compensation  oug?U  to  be  awarded  to  the  plaintiff  for 
the  injury  sustained  by  him. 

The  defendants,  in  pursuance  of  powers  given  them  by 
the  Bristol  Improvement  Acts  of  1840  and  1847,  were  in 
course  .of  widening  and  improving  the  bridge  over  the 
Avon,  at  Bristol,  by  throwing  the  existing  footway  into 
the  carriageway,  and  constructing  a  new  footway  outside 
and  adjoining  the  bridge.  Bristol  Bridge  consists  of 
three  arches,  of  which  the  centre  one  is  the  highest,  and, 
consequently,  the  roadway  is  several  feet  higher  at  the 
centre  than  at  the  ends.  The  new  footway,  instead  of 
following  the  same  curve  as  the  bridge,  was  being  con- 
structed at  a  tmiform  height  above  the  river,  equal  to 
that  of  the  crown  of  the  roadway,  and  was  consequently 
at  an  elevation  of  several  feet  above  the  paved  foot- 
ways forming  the  approaches  thereto,  which  it  there- 
fore became  necessary  to  elevate.  One  of  such  paved 
footways  passed  in  front  of  the  plaintiff's  house,  and 
when  raised  in  the  manner  proposed,  would  be  several 
inches  dibove  the  sill  of  the  plaintiff's  shop-door,  and 


such  damage.  The  iigimction  must  be  refused,  but  the 
late  Act,  21  ft  22  Vict.  &  27,  empowered  him  to  award 
damages  in  substitution  for  an  injunction  in  all  cases 
where  the  Court  had  jurisdiction  to  entertain  an  applica- 
tion for  an  injunction.  This  power  was  not  confined  to 
cases  where  a  case  for  an  iigunction  was  mad  eout,  but 
applied  in  every  instance  where  there  wiui  jurisdiction  to 
entertain  the  application.  The  object  ci  the  LegisUtuxs 
was  to  pnvent  multiplicity  of  suits.  The  cases  cited 
with  reference  to  the  68th  section  of  the  Lands  Qausei 
Consolidation  Act  had  no  application,  and  did  not  interfon 
with  tiie  jurisdiction  of  the  Court  It  woold  thwefbre  be 
referred  to  the  chief  clex^  to  inquire  and  certify  what  da- 
mages (if  any)  were  sustained  by  the  plaintiff^  and  the 
proper  sum  to  ba  awarded  for  compensation. 
NdU.—ee6 

Chinnodt  v.  Salisbury,  9  W.  B.  7. 

Boames  v.  Edge,  Johns.  669. 

Karris  v.  Jackson,  1  J.  ft  H.  319. 

Bogers  r.  OhaXHs,  27  Bea*  175. 
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^M    ^^?^^7i^T       \aa^   \       ^'     Th*     CONBBBVATOB8 

14, 15, 17, 18, 24  Not.  1862. 1     of  thb  Biyer  Thahbs. 

27utmes  Cotuervancy  Act,  1857 — Nuisance — Ob- 
struction to  NatfigcUum — IHtcretvm  of  the  Con- 
servators— Condition  subsequent — Mandamus — 

r 

Private  right  of  access  to  navigable  river. 

The  tonvauence  of  thefonrif  cotutntetionf  andpotUum 
€f  the  pien  to  he  ended  s»  pwrtuance  of  the  Thames 
Conaervamy  Ad^  20  ^  21  Vid.  c  adtfii,,  is  left  to  the 
^ydgmetU  of  th^  OonservtUors,  nsbjed  otUy  to  the  eoTUrol 
of  the  AdnUraUy,  and  Equity  has  no  juriadkium  to 
iiUBrfen. 

TkemredUmofmew  pubUe  stain  in  the  plttoe  of  those 
oittntded,aspfwridedbysed,ti2oftheaboveAdfi8aeon- 
diUon  anbsequmii,  and  enforceable  by  writ  ofmandofimts, 
etnd  fwt  by  it^gwuHou* 

A  reparian  prcprietormaiyhafse  a  primte  right  of  aeeese 
to  a  navigable  river  distindfrom  his  right  as  a  member  of 
ihe  general  pMie, 

This  was  a  suit  arising  upon  an  information  and  biQ. 
The  information  was  filed  at  the  relation  of  the  Fiah- 
mongexs'  Conqiany  and  their  lessees,  who  were  also  the 
plaintiffs  to  the  UIL 

The  Fishmongers'  Company  are  owners  of  wharf  pro- 
perty on  the  north  bank  of  the  river  Thames,  west  of 
London  Bridge,  fronting  on  the  rirer.  Under  a  licence 
from  the  Corporation  of  the  City  of  London  (who  were 
the  consenrators  of  the  river  up  to  the  time  of  the  passing 
of  the  Thames  Conseryancy  Act,  1857)  the  company 
erected  a  campshed,  and  a  landing-place  for  steamers  and 
other  craft,  in  front  of  their  premises. 

Adjoining  the  compan/s  premises  on  either  side,  are 
tvro  public  stairs^  called  London  Bridge  Stairs,  and  Old 
Swdn  Stairs.  These  Stairs  are  marked  by  the  Watermen's 
Company.  Further  westward  there  are  other  public 
stairs,  called  All-hallows  Stairs. 

The  defendants  were  incorporated  by  the  "Thames 
Conservancy  Act,  1857,"  20  k  21  Vict.  c.  ciivii.  The 
puts  of  the  Act  principally  referred  to  in  the  course  of 
the  aigoment,  were  the  following  : — 

The  preamble  recited  that,  in  consequence  of  the 
great  increaae  of  steam  navigation,  it  had  become  neces- 
sary to  piDvide  safe  and  convenient  places  for  embarking 
sod  disemharlring  steam-boat  passengers;  and  that  it 
wu  ^ipedient  that  the  whole  regulation  of  the  Kiver 
Thames  ahonld  be  put  under  one  uniform  management 
and  sapervision  of  a  permanent  body  of  conservators, 
haviiig  aO  pofwers  necessary  for  that  purpose. 

Sect  59  enacted  that,  "It  shall  be  lawful  for  the 
conaervaton  from  time  to  time,  as  they  shall  deem 
aeceasaiy  for  the  convenience  of  the  public,  to  erect  at 
sBj  eontvnient  places  piers  or  landing-places  of  such 
form  and  ooosfemetion  as  they  shall  deem  most  advan- 
tageous to  tbs  pabHc^  and  causing  the  least  obstruction 
to  thft  a«(%rtion  of  fhe  Siver  Thames,  and  also  from 


time  to  time  to  alter  and  vary  the  form  and  constractioa 
of  such  piers  or  landing-places,  and  also  from  tame  to 
time  to  shut  up  or  take  away  and  remove  any  such  piers 
or  landing-places  without  being  obliged  to  erect  or  pro- 
vide any  other  pier  or  landing-place  in  lieu  of  any  so 
shut  up,  removed,  or  taken  away." 

Sect  62  enacted  that,  ''Whenever  the  conservatois 
shall  shut  up,  remove^  or  take  away,  or  in  any  manner 
obstruct  the  free  use  and  ei\joyment  of  any  existing 
public  stairs  or  landing-places  now  marked  by^e  Water- 
men's Company,  they  shall  cause  some  equally  con- 
venient free  public  stairs  or  landing-place  to  be  erected 
or  provided  in  the  place  or  stead  of  the  stairs  or  landing- 
place  so  shut  up,  removed,  or  taken  away,  or  the  free 
use  and  enjoyment  of  which  may  be  in  any  manner 
obstructed." 

Sect.  105  required  the  approval  of  the  proposed  works 
by  the  Admiralty  previous  to  their  commencement. 

Sect  111  incorporated  the  Lands  Clauses  Consolida- 
tion Act,  1845,  except  the  part  relating  to  the  purchase 
and  taking  of  lands  otherwise  than  by  agreement 

Sects.  171 — 178  contained  reservations  of  the  rights 
of  various  corporations,  companies,  and  individuals ;  and 
sect  179  enacted  that  "None  of  the  powers  by  this  Act 
conferred,  or  anything  in  this  Act  contained,  shall 
extend  to  take  away,  alter,  or  abridge  any  right,  claim, 
privilege,  franchise,  exemption,  or  immunity  to  which 
any  owner  or  occupier  of  any  lands,  tenements,  or  here- 
ditaments on  the  banks  of  the  river,  indudiug  the  banks 
thereof,  or  of  any  aits  or  islands  in  the  river,  are  now  by 
law  entitled,  nor  to  take  away  or  abridge  any  legal  right 
of  feny,  but  the  same  shall  remain  and  continue  in  full 
force  and  effect  as  if  this  Act  had  never  been  made. " 

The  conservators  in  carrying  out  the  objects  of  their 
Act,  proposed  to  construct  a  pier  formed  of  three  floating 
pontoons,  moored  to  piles  driven  into  the  bed  of  the 
river,  in  front  of^  and  at  the  distanee  of  100  feet  from 
Old  Swan  Stairs.  This  pier  was  to  be  connected  with 
the  shore  by  means  of  a  lift-bridge  or  gangway,  resting 
upon  Old  Swan  Stairs,  and  which  would  occupy  and 
obstruct  the  greater  part  of  the  width  of  the  stairs. 

The  total  length  of  the  proposed  pier  was  300  feet 
At  a  distance  of  200  feet  to  the  west,  the  conservators 
had  already  constructed  a  similar  pier  in  front  of  All- 
hallows  Stairs,  and  connected  with  them  by  a  similar 
bridge  or  gangway. 

The  consent  of  the  Admiralty  had  been  obtained  to 
the  works  already  erected,  as  well  as  to  those  proposed. 

The  public  iiguries  complained  of  by  the  information 
were, 

1st  The  obstruction  to  the  navigation  of  the  river, 
and  the  access  from  the  river  to  the  public  stairs. 

2nd.  That  the  conservators  had  not  provided,  and  had 
no  intention  of  providing  other  and  equally  convenient 
free  public  stairs,  in  the  stead  of  those  obstructed  by  their 
bridges  or  gangways. 

The  private  iiyury,  complained  of  by  the  bill,  was  the 
obstruction  which  the  proposed  piers  would  cause  to  the 
access  and  departure  of  steamboats,  barges,  and  other 
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crajft  to  and  from  the  wliarves  and  landing-place  of  tlie 
plaiutiti's. 

RoUf  Q.C.J  Jiovill,  Q.C.f  and  Frcdhig,  for  the  relators 
Und  plaintiffs,  with  reference  to  the  private  injury,  con- 
tended that  the  plaintiffs,  as  ownei-s  and  occupiers  of 
lands  on  the  bank  of  the  river,  had  a  right  of  access  to 
ttnd  fi'om  theii*  wharves  and  the  river,  distinct  from  their 
right  as  i)art  of  the  public  to  use  the  river,  and  that  tlus 
tight  was  within  the  saving  of  section  179. 

Rose  Y.    Groves^   5   Man.    &  Gr.  613 ;  s.    c.  6  Sco. 

(y.  R.)  645. 
Soltmi  V.  Dc  Held,  2  Sim.  (n.  s.)  183. 
And  distinguished  the  present  case  from 

Keanis    v.    The  Cordwainers^   Company^   6  C.   B. 
(n.  8.)  388. 

Sir  Jlugh  Cairns,  Q.C.,  Giffard,  Q.C.,  and  CoUon,  for 
the  defendants,  contended,  with  reference  to  the  public 
injuiy  : 

1st.  That  the  comparative  convenience  or  inconveni- 
ence of  the  piers,  was  to  be  determined  by  the  judgment 
of  the  conservators  alone. 

2nd.  That  the  substitution  of  new  public  stairs  was  a 
condition  subsequent  to  the  obstruction  of  the  old,  and 
tluit  the  proper  mode  of  comi)elling  the  conservators  to 
peifonn  their  duty  was,  therefore,  by  mandamus, 

IltUton  v.    London   and  South   Western    Railway 

Comiyany,  7  Ha.  259. 
LisUr  V.  Zobley,  7  Ad.  &  Ell.  124. 
With  respect  to  the  private  injury  : 
1st.  They  denied  that  the  plaintiffs  had  any  right  of 
access  or  navigation  distinct  from  the  right  of  the  public, 
ind  argued  that,   the  Legislature  having  allowed   the 
infringement  of  the    public    right,    the  right  of  the 
individual  fell  with  it. 

Siyciiccr  v.  Thi  London  and  Birmingham  Railway 

Company f  8  Sim.  193. 
Caledonian  RaUvoay  Company  v.  Ogilvy,  2  Macq. 

H.  of  L.  Ca.  229. 
Wilkes  V.  Bungerford  Market  Company^   2  Bing. 

N.  C.  281  ;  s.  c.  2  Scott,  446. 
King  v.  The  Directors  of  Hu  Bristol  Dock  Company, 
12  East.  429. 
IBnd.  The  plaintiffs  could  not  claim  a  night  of  access  as 
CD  easement  gained  by  prescription,  for  such  a  claim 
must  be  as  of  right,  and  adverse  to  some  other  person ; 
whereas  the  user  set  up  in  the  present  case  did  not 
infiingo  npon  the  rights  of  anybody. 
Phear's  Rights  of  Water,  90. 
Bright  v.    Walker,    4  Tyrw.  502 ;  a.  c.  1  C.  M. 
^R.'2n. 
3rd.  The  general  words  of  thie  saving  clause  must  bo 
80 ,  restricted,   if  necessary,    as   to    prevent   the    Act 
becoming  nugatory. 

Hawkins  v,  GfUhercole,  6  Pe  G.  M.  &  G.  1. 
On  this  point, 

Roll,  in  reply,  cited, 
AU.'Gen.  v.  The  Cou^icU  of  the  Borough  of  Bir^ 
minghanif  4  E.  ft  J*  528. 


24  Nov. 

Wood,  Y.-C.  now  delivered  judgment. 

As  to  the  information  His  Honour  held — 

1st.  That,  primd  facie,  the  projection  of  the  proposed 
piers  was  an  encroachment,  which  could  only  be  justified 
by  Act  of  Parliament  Lord  Eldon's  judgment  in 
Attorney-General  v.  Johnson  (2  Wils,  Ch.  87),  established 
that  it  was  not  competent  for  either  the  Crown  or  a 
subject  to  authorise  any  use  of  the  river  Thames  which 
amounted  to  a  nuisance.  The  proposed  jners  were 
undoubtedly  convenient  for  steamboat  passengers,  but 
it  was  objected  that  their  position  was  inconvenient  from 
their  projecting  so  far  into  the  channel  of  th6  river, 
and  from  their  contiguity  to  each  other.  However, 
by  the  Thames  Conservancy  Act,  the  conservators,  in 
His  Honour's  opinion,  were,  subject  only  to  the  con- 
sent of  th^  Admiralty,  constituted  the  sole  judges  to 
determine  the  form,  construction,  position,  and  general 
convenience  of  the  piers,  &c.,  to  be  erected  by  them. 
The  consent  of  the  Admiralty  had  been  obtained  in  the 
present  ease.  The  duties  of  the  conservators  were  pointed 
but  by  their  Act,  and  the  performance  of  these  duties 
was  left  entirely  to  them.  There  was,  therefore,  with 
respect  to  the  first  branch  of  the  public  injury  comphuned 
of,  no  jurisdiction  for  the  interference  either  of  this 
Court  or  of  the  Com*t  of  Queen's  Bench. 

2nd.  On  the  evidence  it  appeared  that  the  All-hallows 
public  stairs  had  been  obstructed,  and  that  the  require- 
ments of  the  62nd  secticm  had  not  yet  been  complied 
with.  The  substitution  of  new  stairs,  under  that  section, 
however,  was.  His  Honour  held,  a  condition  subse- 
quent, not  precedent,  to  the  obstruction  of  the  old  ones. 
His  Honour  contrasted  the  terms  of  the  62nd  section 
with  the  form  ordinarily  inserted  in  Railway  Acts,  pro- 
viding that  roads,  &c.,  should  not  be  blocked  up,  until 
others  equally  convenient  had  been  substituted.  To 
enforce  the  obligation  of  providing  new  stairs,  a  manda- 
tory order  would  be  required  [Storer  v.  GrecU  Western 
Railway  Company  (2  Y.  &.  C.  C^i.  48)],  and  the  proper 
mode  of  obtaining  such  an  order  was  by  a  writ  of  manda- 
mus at  law. 

As  to  the  private  injury  alleged  by  the  bill,  His 
Honour  held,  on  the  authority  of  Rose  v.  Groves,  that 
a  man  may  have  a  right  of  access  from  his  own  pro- 
perty to  a  navigable  river  or  a  public  road,  distinct  frtim 
his  right  as  one  of  the  general  public  to  use  such  river 
or  road.  Such  a  right,  though  difficult,  was  caiMible  <^ 
definition,  and  existed.  If  this  private  right  be  infringed, 
e,  g.fiS  B.  householder  had  his  means  of  access  to  a  public 
road  in  front  of  his  house  blocked  up,  the  individual  would 
suffer  a  private  injury,  though  no  injury  was  done  to  any 
public  right.  His  Honour  also  thought,  that  the  plain* 
tiffs  had  established  a  clear  right  of  access  to  the  rirer, 
and  that  if  this  access  had  been  totally  blocked  np,  their 
right  would  be  within  the  saving  of  section  179.  They 
would  in  that  case  be  entitled  to  the  interference  of  the 
Court  The  decision  in  Keams  v.  Cprdwainers^  Company 
did  not  go  to  the  extent  of  supporting  the  defendants' 
contention,  that  the  plaintiffs  woul4  ha^ve  had  no  lemedj. 
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tven  if  their  access  lu»d  been  entirely  obstracted.  Upon 
t)«  evidence,  however,  it  appeared  that  the  access  to 
the  wharves  had  not  been  totally  blocked  up.  Although 
the  present  approach  was,  no  doubt,  less  convenient 
than  it  had  l)een  theretofore,  the  obstruction  caused 
was  one  interfering  not  with  the  immediate  access  of 
Iwi^g^  &c.,  to  the  plaintifiTs  preioises,  and  the  landing 
of  goods  and  passengers  there,  but  with  the  genei-al 
navigation  of  the  river.  This  impediment  was  a  nuisance 
shared  by  the  plaintiffs  with  the  general  public,  although, 
as  his  Honour  had  already  held,  it  wat  authorised  by  the 
Act.  It  could  not  therefore  be  broi;ght  within  the 
section  reserving  private  rights. 

Neither  the  information  nor  the  bill  could  therefore  be 
aiistained,   and  they  must  be  dismissed,  but  without 

C^JStS. 


Wood,  V.-C, 

21,  24  Kov.  1862 


.  I 


Maunder  v,  Llotd. 


Jurisdiction — Foreign  SuU — Want  of  Parties — 

English  Assets, 

A  firm  consisting  of  three  persons,  A.,B,,  and  C,  carried 
mi  business  at  ffayti :  A.  and  B,  were  also  in  partnership 
at  Liverpool,  and  acted  as  One  agents  of  the  ffayti  firm.  C, 
resided  at  ffayti,  and  died  there.  A.  resided  at  Liverpool, 
and  died  there,  leaving  English  assets, 

B.,  «?Ao  also  resided  at  ffayti,  institxdcd  a  suit  there  to 
fuive  the  accowUs  of  the  ffayti  firm  tahni  and  wound  up 
<M  against  the  foreign  representatives  of  C.  Tlie  executrix 
of  A,  was  not  a  party  to  this  suit,  and  no  fined  decree  had 
Uen  made. 

Held,  thai  the  pendency  of  this  suit  \oas  no  har  to  a  hill 
filed  hy  the  English  represewtaiive  of  C.  to  have  the  accounts 
talxn  between  the  two  firms,  and  the  ffayli  partnersJiip 
wound  up  in  this  Court, 

Edward  Lloyd,  resident  at  Liverpool,  William  Lloyd 
and  Julius  Gaetjens,  both  resident  at  Port-au-Piince  in 
the  republic  of  Hayti,  constituted  the  firm  of  liklward 
Lloyd  k  Co.  of  Hayti,  and  carried  on  business  in  co- 
partnership at  Port-au-Prince. 

£dwani  Uoyd  and  William  Lloyd  also  constituted  the 
firm  of  Edward  Lloyd  &  Co.  of  Liverpool,  and  acted  as 
the  correspondents  and  agents  of  the  Hayti  firm. 

Julius  Gae^'ens  died  at  Port-au-Prince  in  September, 
1859,  intestate,  and  his  widow,  the  defendant  L.  D. 
Gae^'ens,  who  resided  at  Port-au-Prince,  was  his  legal 
persotmd  representative  according  to  the  law  of  HaytL 

On  the  14th  of  April,  1860,  an  agreement  was  signed 
ut  Port«a-Prinee  by  William  Lloyd,  on  his  own  behalf, 
and  as  the  attorney  of  Edward  Lloyd,  and  by  Louis 
(iaetioas  as  the  attorney  of  the  representatives  of  his 
deceased,  brother  Julius  Gae^ens.  This  agreement  pro- 
vided lor  the  liquidation  of  the  affairs  of  the  late  firm 
of  Bdmud  Lloyd  &  Co.  of  Hayti,  through  the  agency 
of  the  Jhn  of  Edward  Lloyd  k  Co.  of  Liverpool ;  and  the 
settletiBttfraif  ae6otmt»  between  tho  partners  on  the  basis 
ottlwlM*  Wtaide  aheet 


Edward  Lloyd  died  in  May,  1860,  and  the  defendant 
Agues  Uoyd  was  his  executrix. 

In  July,  1860,  letters  of  administration  of  the  estate 
of  Julius  Gaetjens  were  granted  by  Her  Majesty's 
Court  of  Probate  to  the  plaintiff,  Joseph  Maunder,  the 
attorney  of  L.  D.  Gaetjens. 

There  were  imsettled  accounts  between  the  original 
Liverjraol  and  Hayti  firms,  with  respect  to  transactions 
prior  to  the  death  of  Julius  Gaetjens,  and  also  between 
the  Liverpool  firm,  Agnes  Lloyd  and  William  Lloyd,  on 
the  one  hand,  and  the  surviving  partners  of  the  Hayti 
firm,  and  the  personal  representatives  of  Julius  Gaetjens, 
on  the  other  hand,  with  respect  to  transactions  sub- 
sequent to  the  death  of  Julius  Gaetjens.  On  the  balance 
of  these  accounts,  the  plaintiff  claimed  a  sum  due  from 
the  Liverpool  firm  and  from  the  estate  of  Edward  Lloyd 
to  the  Hayti  firm,  and  to  himself  as  the  personal  repre- 
sentative of  Julius  Gaetjens. 

The  bill  prayed  for  an  account  of  all  dealings  and 
transactions  of  the  Liverpool  firm,  and  the  partners 
therein  individually,  and  of  Agnes  Lloyd,  as  the  executrix 
of  Edward  Lloyd,  with  the  Hayti  firm  and  its  assets, 
and  with  Julius  Gaetjens  and  his  representatives  indi- 
vidually, and  for  the  winding  up  and  collection  of  the 
assets  of  the  Hayti  firm. 

The  defendants,  William  Lloyd  and  Agnes  Lloyd, 
relied  upon  the  existence  of  legal  proceedings  instituted 
at  Hayti,  by  William  Lloyd,  against  the  representatives 
of  Julius  Gae1jen%  to  have  the  accounts  of  the  Hayti 
firm  taken  by  the  Courts  of  Justice  there,  and  to  have 
tho  agreement  of  April,  1860,  cairied  into  execution.  A 
plea  in  bar  to  that  suit,  pleaded  by  the  rcpi^sentatives  of 
Julius  Gaetjens,  had  been  ovemded,  and  the  suit  was 
still  pending. 

They  also  contended  that  the  partnership  affairs  could 
bo  most  conveniently  wound  up  in  the  suit  at  Hayti,  as 
the  surviving  partner  of  the  finn,  the  assets,  books  and 
documents,  and  seat  of  business,  were  all  there. 

Agnes  Lloyd  had  not  been  made  a  party  to  the  Hayti 
suit,  and  no  final  decree  had  been  pronounced  thereon. 

Giffard,  Q.C.,  and  ArcJiibald  Smith,  for  the  plaintiff, 
cited,  on  the  question  of  jurisdiction, 

OsUllY.  Lepage,  5DeG.&S.  95 ;  s.  c.  2DeG.M.& 
G.,  892 ; 
and  on  the  plaintiff's  capacity  to  file  the  bill, 
Chambres  v.  Bicknell,  2  Hare,  536. 

Bush,  for  the  defendant,  L.  D.  Gaetjens. 

Bolt,  Q.C.,  and  E.  E.  Kay,  for  the  defendants,  William 
Lloyd  and  Agnes  Lloyd,  contended  that  as  the  place  of 
business  determined  the  domicil  of  the  partnership, 

Carron  Iron  Company  v.  Maclaren,  5  H.  of  L.  Ca. 
416; 
and  as  the  law  applicable  to  such  a  partnership  was  l^t 
of  Hayti, 

Story*s  Conflict  of  Laics,  §  279, 
the  Court  would  either  disclaim  jurisdiction, 

Madrid  and  Valencia  Bailtsay  Company;  Ex^ parte 
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Turner  and  Janua,  3  De  G.  &  8.  127 ;  8.  c.  2  M. 
&  G.  169  ; 
Venning  y.  Lloyd,  1  De  G.  F.  &  J.  193  ; 
Norris  y.  Charnbres,  29  Bea.  246 ;  s.  c.  on  appeal, 

9W.  R.  794; 
ffendricky.  Wood,  9  W.  R  588  ; 
or  would,  in  its  discretion,  refuse  to  exercise  it, 
Kennedif  y.  Earl  of  Ckmlia,  2  Swans.  318. 

Wood,  Y.-C,  said,  admitting  that,  as  the  seat  of  busi- 
ness was  in  Hayti,  the  law  of  that  country  must  goyem 
the  partnership  contract,  and  the  interests  of  the  partners 
in  the  Hayti  firm,  the  plaintiff  was,  nevertheless,  entitled 
to  relief  in  this  Court 

The  defendants  had  contended  that  the  accounts  were 
in  settlement  before  a  competent  and  the  most  convenient 
tribunal,  but  Agnes  Lloyd,  the  representative  of  Edward 
Uoyd,  was  no  party  to  the  suit  in  Hayti,  and  the  answer 
contained  no  averment  that  she  would  be  bound  by  any 
of  the  proceedings  there,  and,  even  were  this  the  case, 
still  the  persons  interested  in  the  assets  of  that  firm 
would  have  no  means  by  which  to  enforce  here  any 
decree  that  might  be  made  in  their  favour  by  the  Courts 
of  Hayti ;  as  all  the  assets  of  the  estate  she  represented 
were  located  in  this  countiy. 

Wood.  V..C.  1   „„„„^  ^  T««« 
2.  8  Dec.  1862.   /  ^^^™  ""'  ^^^ 

Itaue  tried  at  law — New  trial — Mistaken  endenee. 

A  new  trial  of  an  issue  vnU  not  le  granted  upon  the 
'ground  of  a  mistake  at  the  trial  as  to  the  date  of  a  doeu-^ 
ment,  if  the  Court  is  satisfied  that  (he  correction  of  such 
mistake  confirms  the  verdict;  nor  upon  the  ground  that 
the  unsuccessful  party,  relying  on  the  mistaken  document, 
refrained  from  producing  other  evidence  at  the  tried. 

This  was  a  motion  for  a  new  trial  of  an  issue  upon  the 
question  whether  the  plaintiff  was  the  heir  of  M.  Nichol. 
The  question  of  heirship  turned  upon  the  legitimacy  of 
two  of  the  plaintiff's  ancestors,  Anne  Davies  and 
Thomas  Jones. 

At  the  trial  very  strong  evidence  of  reputation  was 
given  in  favour  of  the  legitimacy  of  both  these  persons, 
which  was  met,  as  to  T.  Jones,  by  the  production  of  a 
bond  and  surrogate's  fiat,  antecedent  to  the  licence  for 
the  marriage  of  T.  Jones's  parents,  dated  respectively 
i^Tov.  28,  1748,  and  the  certificate  of  T.  Jones'  baptism, 
dated  February,  1748. 

The  defendant's  counsel,  being  convinced  of  the  con- 
clusiveness of  the  documents  as  disproving  the  legitimacy 
of  T.  Jones,  and  relying  upon  the  impression  made  by 
these  documents  npon  the  Judge's  mind»  refrained  fhmi 


producing  any  evidence  as  to  thfl  legitimacy  of  Anns 
Davies. 

The  jury  found  a  verdict  for  &e  plaintiff. 

It  did  not  occur  to  any  one  at  the  trial,  but  had  been 
since  discovered,  that  the  register  from  which  the 
certificate  of  baptism  ^ras  extracted  had  been  kept 
according  to  the  old  Style,  by  which  the  year  com- 
menced on  the  25th  of  March. 

The  defendant  noiv  moved  for  a  new  trial,  on  the 
grounds  (among  others) : 

1st  That  the  jvry,  being  unaware  of  the  change  of 
Style,  were  misleil  as  to  the  true  bearing  of  the  evidence. 

2nd.  That  thd  defendant  had  been  led  by  the  mistake, 
which  was  common  to  all  parties,  into  withholding 
evidence  agaiost  the  other  part  of  the  plaintifiTs 


Bolt,  0.(7.,  Cfrove,  ^C.^  and  F,  Waller,  for  tke 
defendant 

The  Coart  cannot  take  into  consideration  the  probable 
effect  upon  the  minds  of  the  jury  of  the  explanation  now 
given.    That  can  only  be  decided  by  a  new  trial. 

llio  defendant  did  not  withhold  evidence  wilfully,  bnt 
under  a  mistaken  view  of  the  effect  of  other  evidence. 
On  the  general  question  of  new  trials  they  cited, 
StoM  v.  MaJbbot,  2  Yes.  sen.  552. 
FavXemiJberg  v.  Peiree,  Amb.  210. 
White  y.  LisU,  3  Swanst  342. 
Locke  v.  Colman,  2  My.  &  Cr.  42. 

Sir  H,  Caims,  (I.C.,  Jlobhause,  Q.C,,  and  Hoardings 
Oifard,  for  the  plaintiff,  cited,     • 
On  the  1st  point, 

Waters  v.  Waters,  2  De  G.  ft  Sm.  5^. 

McGfregor  v.  TopAom,  3  H.  of  L.  Ga.  182. 
On  the  2nd  point, 

J^amden  y.  JBdwards,  1  Yea.  jnn.  138. 

Carrington  v.  Jones,  2  S.  &  St  135. 

RoU,  Q.C.,  in  reply. 

Wood,  Y.-C.  said,  that  as  the  jury,  npon  the  strong 
evidence  of  reputation  in  favour  of  the  plaintiff^  had, 
even  without  the  true  exf^anation  of  the  difficulty  raised 
by  the  documentary  evidence,  arrived  at  a  condnaon, 
which  by  the  light  of  that  explanation  was  proyed  to  tbe 
satisfaction  of  the  Court  to  be  correct,  he  should  be 
pressing  to  absurdity  the  doctrine  of  the  neoessitj  of 
informing  the  mind  of  the  Court  by  means  of  an  iasoe, 
if  he  were  to  grant  a  new  trial  on  the  ground  of  the 
absence  of  that  explanation  at  the  former  triaL 

As  the  defendant,  by  his  counsel,  had  chosen  to  rely 
on  the  documentary  evidence,  and  to  refrain  from 
adducing  other  evidence,  he  must  abide  by  the  conse- 
quences.   The  motion  must  be  refused  with  oosta 
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Q.B.        p    BxGiNA  V.  Ikhabttastts  or 
9,  27  Nov.  1862.  i  Haslemexe. 

Highway — Indictment  for  Non-repair — Costs  of 
Prosecution  where  defendants  plead  guilty — 
5  <i&  6  WiU,  4,  e.  50,  s.  95. 

Tfu  jvdge  before  whoftn  a  hightoay  indietTnent  carries  for 
trial,  has  power  wider  5  <fc  6  Will.  4,  c.  50,  s.  95,  to  order 
the  defendants  to  pay  the  costs  of  (he  proseetUion,  although 
vhen  arraigned  before  him  they  plead  guHty, 

This  was  a  rale  to  show  cause  why  an  order  made  by 
Blackburn,  J.,  directing  the  costs  of  the  prosecntioii  in 
this  case  to  be  paid  by  the  defendants,  should  not  be 
quashed.  The  defendants  having  been  summoned  before 
the  Justices  for  non-repair  of  a  highway  in  their  parish, 
and  denying  their  liability,  an  indictment  was  ordered  to 
be  prefeired  against  them  at  the  Amrigpji^  under  5  &  6 
Will.  4,  c  60,  8.  95,  which  was  accordingly  done.  "When 
the  case  came  on  for  trial,  the  defendants  pleaded  goilty. 
The  question  was  whether,  under  these  circumstances, 
the  presiding  Judge  had  power  to  make  the  order  com- 
plained of,  ui;ider  5  k  6  Will.  4,  c.  50,  s.  95,  which 
enacts  that  "the  costs  of  such  prosecution  shall  be 
directed  by  the*  Judge  of  Assize  before  whom  the  said 
indictment  is  tried,  to  be  paid  out  of  the  rate  made  and 
levied  in  pursuance  of  this  Act  in  the  parish  in  which 
such  highway  shall  be  situate." 

Manisty,  Q^C.  (with  him  T.  W,  Saunders),  showed 
cause. — ^This  indictment  may  properly  be  said  to  have 
been  "tried"  by  the  Judge  who  presided,  notwithstand- 
ing the  defendants  pleaded  guilty.  It  would  be  mani- 
festly unjust  that  the  defendants,  who  have  all  along 
denied  their  liability,  and  thereby  occasioned  all  the  costs, 
should  avoid  the  payment  of  them  by,  at  the  last  moment, 
pleading  guilty.  They  referred  also  to  the  substituted 
provision  in  the  New  Highway  Act  25  &  26  Yict.  c.  61, 
t.  19. 

31.  Chambers,  Q.C.  (Beresford  with  him). — In  support 
of  the  rule. — This  indictment  was  not  "tried"  at  aU,  and 
the  Jndgo  had  therefore  no  power  to  make  the  order. 
Several  Judges  have  so  held  at  Nisi  Prius : — 
iZL  V.  Zangley,  2  F.  &  F.  170. 
JL  V.  Inhabitants  of  VotoeJtfurch,  2  Car.  ft  Kir.  S93. 
JL  T.  Inhabitants  of  StainhaU,  1  F.  &  F.  363. 
JE.  V.  Aston  Ingham,  and  R.  v.  Linton,  1  Greave*s 
*'BuMeU  on  Crimes,"  874  n.  (c). 

Cur.  adv»  vuU. 

27  Hot. 

%imt3.iitm^  J.y    now   delivered  the  judgment  of.  the 

Couty  ^iKhifgmg  the  rale  on  the  ground  that  on  tiie 


true  construction  of  sect.  95  of  the  5  ft  6  WilL  4,  c.  50,. 
it  must  be  held  to  include  a  case  like  the  present,  since 
it  never  could  have  been  the  intention  of  the  Legislature 
that  parties  who  have,  up  to  the  last  moment,  denied 
their  liability,  and  thereby  occasioned  all  the  costs, 
should  be  able  to  escape  the  payment  of  these  costs  by 
their  pleading  guilty. 

Rule  discharged. 


Q.  B. 

13  Nov.  1862. 


Reoina  v.  Ives  and  Another. 


Practice  as  to  dispensing  with  Bail  in  Error. 

Absence  of  personal  interest  in  legal  proceedings — as 
lohere  the  defendants  are  overseers  of  a  hamlet— is  not  a 
sufficient  ground  for  an  application  to  dispense  with  bail 
in  error. 

In  this  case,  which  is  fully  reported  in  81  L.  J.  Q.  B. 
219,  the  Court  gave  judgment  for  the  Crown,  and  the 
defendants  propose  to  bring  error  thereon. 

/.  A.  Russell  now  applied  for  an  order  dispensing  with 
bail  in  error,  on  the  ground  that  the  defendants,  who  are 
Overseers  of  the  hamlet  of  Coleshill,  have  no  personal 
interest  in  the  matters  in  dispute,  and  that  therefore 
they  should  not  be  called  on  to  incur  any  personal 
liability  because  it  was  their  intention  to  bring  error. 

The  Court  refused  the  application,  remarking  that  the 
mere  absence  of  personal  liability  was  insufficient  to 
excuse  them  from  giving  bail  in  error. 


C.  P.       1  In  the  matter  of  J.    H.   Bakeb,  an 
20  Nov.  1862.  J  Attorney,  ftc. 

Taxation  of  Cost^ — Tlie  costs  of  Country  Attor- 
neys attendance  at  arguments  in  Banco  toUZ 
not  in  general  he  allowed. 

Baker  had  been  the  country  attorney  of  the  plaintiff, 
in  the  case  of  Hickman  y.  Cox,  and  the  Master,  in  taung 
his  bill  of  costs,  had  allowed  the  costs  of  his  attendance 
at  the  trial,  but  not  of  Ms  attendances  at  arguments  in 
Banco. 

A  rule  having  been  obtained  for  the  review  of  this 
taxation,  on  the  ground  that  these  attendances  had  been 
given  at  the  express  request  of  Hickman,  the  client,  and 
were  essentially  necessaiy, 

Merewether  showed  cause  against  it ;  and,  it  appear- 
ing that  the  Master  had  found,  as  a  fact,  that  Baker  had 
been  requested  to  attend  merely  owing  to  his  ooniing  to 
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town  on  other  business,  and  that  the  London  agent  was 
perfectly  competent  to  do  all  that  was  necessary, 

The  Court  adhered  to  its  role,  that  the  Master's  de- 
cision on  matters  of  fact,  into  which  he  has  inquired,  is 
final,  and  can  only  be  reviewed  where  it  has  proceeded 
npon  some  principle  which  is  erroneous. 

Mule  discharged. 


Bail  Court. 

24  Kov.  1862. 


} 


Meynell  v.  Axgell. 


Interpleader — Common  Law  Procedure  Act 

(1860),  8,  12. 

Held,  per  Blackhipi,  /.,  that,  under  s.  12  of  the 
Common  Laxo  Proecdnra  Ad,  1860  (23  <fc  24  Vid.  c.  126), 
tJic  Court  is  cmpmvcred  to  give  relief  whenever  it  appears 
that  Vie  relief  will  he  complete  and  just,  though  tlie  claims 
had  not  a  common  origiiiy  but  were  adverse  and  inde- 
pendent. 

This  was  a  case  under  the  Interpleader  Act.  Thte 
dispute  arose  upon  a  building  contract  entered  into 
between  Aiigell  and  Meynell,  in  MeynelVs  name,  for  the 
completion  of  certain  works.  Proposals  were  made  by 
Angell  to  Meynell  from  time  to  time  as  the  work  pro- 
ceeded, but,  before  its  completion,  Calverley  gave  notice 
to  Angell  that  MejTiell  was  merely  his  (Calverley's) 
agent  in  making  the  contract,  and  warning  Angell  not  to 
pay  over  to  Meynell  any  moneys  beyond  such  as  were 
requisite  for  the  payment  of  wages  for  the  execution  of 
the  work.  Angell  acted  in  accoixlance  vnth  the  notice, 
and  the  question  now  arose,  who  was  entitled  to  the  sum 
ofSOL  Is.  6d.f  which  remained  due  from  Angell  on  the 
completion  of  the  work. 

Tamer  appeared  for  the  plaintiff. 

Bullar  for  the  defendant. 

Beasley  for  the  claimant  Calverley. 

The  points  tiken  in  the  ailment,  and  the  principal 
cases  cited,  are  fully  set  forth  in  the  judgment 

The  Court  took  time  to  consider. 

24  Nov. 

Blackburn,  J.,  delivered  judgment. — ^This  was  an 
application  under  the  Interpleader  Act.  On  the  affidavits 
it  appear<%d  that  Angell,  the  defendant,  had  made  a  con- 
tract with  Meynell,  the  plaintiff,  in  Meynell's  name,  for 
the  execution  of  certain  works,  payment  to  be  made  by 
instalments  as  the  work  went  on.  The  works  were  pro- 
ceeded with  ;  the  defendant  Angell  paid  three  instalments, 
and  would  have  paid  the  rest  to  the  plaintiff  Meynell,  had 
not  the  claimant  Calverley  served  the  defendant,  Angell, 
with  aHotice  that,  as  he  alleged,  Meynell  was  but  his  agent 
in  making  the  contract  and  doing  the  work ;  and  that 
though  the  claimant  had  no  objection  to  Angell's  ad- 
vancing to  Meynell  the  necessary  amount  for  the  payment 
of  wages,  yet)  if  he  made  any  further  payment  to  \aa^ 


he  did  it  at  his  peril,  as  he  had  now  notice  that  the 
money  belonged  to  the  claimant  Angell  paid  to  Mey- 
nell only  the  necessary  amount  for  wages  ;  the  work  was 
completed,  and,  after  giving  credit  for  the  amount  so 
paid,  80^  \s.  6d.  was  confessedly  due  to  some  one. 
Meynell  commenced  an  action  against  Angell,  and  this 
application  was  made.  '  Angell's  object  was  to  have  the 
question  determined  between  the  claimant  Calverley  and 
the  plaintiff,  he  having  nothing  to  do  with  their  dispute. 
As  between  Meynell  and  Calverley  there  was,  on  the 
affidavits,  a  conflict  that  cotild  only  be  settled  by  a  jmy. 
Angeirs  case,  as  above  stated,  was  not  disputed,  nor  was 
it  contended  that,  if  relief  were  given  to  Angell,  it  wcmld 
cause  any  hardship  or  ii\ju8tice  in  fact  to  either  the 
plaintiff  or  claimant.  For  Meynell,  the  cases  of  Janus 
V.  PritclMTd,  7  M.  &  "W.  216,  and  Turner  v.  Kendal 
{Mayor  of),  13  M.  &  W.  171,  were  cited,  and  it  was 
contended  that  this  was  not  a  case  in  which  Angell  was 
entitled  to  relief,  under  the  Interpleader  Act,  at  all. 
For  the  defendant  Angell,  it  was  contended  that  it  wasu 
,  The  claimant  was  quite  ready  to  take  an  issue 
with  Meynell,  if  the  Court  ordered  it ;  or  to  bring 
his  action  against  Angell,  it  being  to  him  not  material 
with  which  party  he  raised  the  question.  I  think  the 
case  is  one  in  which  relief  probably  might  have  been  given 
under  the  Interpleader  Act,  as  it  was  originally  passed  ; 
but  if  it  was  not,  I  think  it  is  made  so  by  sect.  12  of  the 
Common  Law  Procedure  Act,  1860.  In  "Story  on 
Equity  Jurisprudence,"  section  16,  it  is  said  : — "Let  us 
suppose  that  two  persons  should  claim  the  same  pro- 
perty, imder  independent  titles,  not  derived  from  the 
same  common  source,  the  question  would  then  arise 
whether  a  third  person  bond  fide  and  lawfully  in  posses- 
sion of  the  property  as  the  agent,  consignee,  or  bailee  of 
the  parties  could  maintain  a  bill  of  Interpleader  against 
the  different  claimants,  standing  in  privity  with  one  only 
of  them.  It  would  seem  that  he  coiild  not."  In  many 
cases,  such  for  instance  as  Uawes  v.  Waison,  2  B.  &  C. 
640,  the  fact  that  there  was  a  contract  under  which 
the  shareholder  was  responsible  to  one  of  the  parties, 
would  make  it  most  unjust  to  order  an  inteq)leader ; 
and  in  many  others,  as  pointed  out  by  my  brother 
Crompton  in  Roberts  v.  Bell,  7  £.  &  B.  323,  it  might 
be  very  inexpedient  to  do  so,  and  such  objections 
may  arise  when  the  claims  are  under  independent  titles, 
and  have  not  a  common  origin,  but  they  do  not  in 
fact  exist  in  all  such  cases.  Still,  an  idea  had  to  some 
extent  prevailed  in  the  Courts  that  the  mere  existence  of 
a  possibility  of  such  being  the  case,  arising  fr6m'  the. 
claims  not  having  a  common  origin,  but  being  indepen- 
dent of  one  another,  was  enough  to  deprive  the  a|>^icant 
of  all  claim  to  relief  either  at  law  or  in  equity.  I  think, 
myself,  that  probably  if  the  cases  were  properly  oon- 
sidered,  it  would  appear  that  the  objection  does  not 
apply  in  such  a  case  as  the  present,  but  I  prefer  deciding 
the  Case  on  the  broad  ground  that  the  Common  Law  Pxt>- 
cedure  Act»  1860,  s.  12,  enables  the  Court  to  give  relief 
whenever  it  appears  that  in  the  particular  case  the 
xtiUef :  will  be  complete    and  just,   even   though  the 
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tlainiB  had  not  a  cQxnmou  origin^  and  were  adverse 
and  independent.  It  plight  have  been  the  case  that 
the  defendant  was  estopped  as  to  one  of  the  claim- 
ants, Of  some  other  re^ison  might  have  existed,  showing 
that  it  would  have  prejudiced  the  fair  rights  of 
either  of  the  ckimants  if  Angell  was  relieved,  and  the 
claimants  put  to  interplead,  hut  such  were  not  the  facts 
here.  If  such  had  been  the  facts,  my  judgment  would 
have  been  different.  As  it  is,  I  think  the  rule  must  be 
alwolute  to  discharge  the  defendant  Angell  on  his  bring- 
ing into  Court  80/.  Is.  6d.,  the  amount  in  dispute,-— an 
iasae  to  be  tried  in  which  Calverley  shall  be  plaintiff  and 
Meynell  defendant,— the  question  to  be,  "whether  the 
plaintiff  Calverley  is,  as  against  the  defendant  Meynell, 
entitled  to  the  sum  of  80/.  Is,  6d,  pai(f  into  Court  by 
Angell.**  Angell  gets  no  costs,  having  got  relief.  All 
other  questions  reserved.  The  formal  parts  of  the  rule 
can  be  agreed  upon  by  counsel ;  if  not,  they  must  come 
to  chambers  to  settle  them. 

Ordered  accordingly. 


jg.     p.         t  Clarke,  Appellant,  v.  The  Great 

««  -KT  '   ,  o»«    \      Central  Gas  Consumers*  Com- 
28  Nov.  1862.   /  t>  j    ^ 

V       PANY,  Respondents. 

APPEAL  FROM  THE  COMMON  PLEAS. 

Conun — Pollock,  C.  B.  ,  Wiohtm  an  and  Blackburn,  J  J. , 

Channell,  B.  and  Mellor,  J. 

Metropolis  Gas  Act,  1860,  23  <lc  24  Vkt.  c.  125 
— RiglU  of  Gas  Compani/  to  charge  increased 
raJUsfor  Gas  of  improved  quality. 

The  price  to  be  charged  for  gas  supplied  to  the  Metro- 
polis is  regulated  by  tlie  Metropolis  Gas  Act,  1860.  By 
a  private  Act  of  1851  (14  dCr  15  Vict.  c.  lxix.\  the  respon- 
dents were  empowered  to  charge  only  a  specified  rate,  and 
this  Ad  was  not  expressly  repealed  by  the  later  Act  of 
I860- 

Held  (affirming  the  Judgment  of  the  Court  of  Comm/m 
Pleas),  that  such  of  (he  provisions  of  (he  earlier  Act  as  are 
itieonsistent  with  the  later  Act,  are  impliedly  repealed,  and 
that  under  the  Metropolis  Gas  Act  of  1S60,  the  respondents, 
having  adopted  (fu  provisions  of  sect.  36,  were  entitled  to 
charge  for  gas  at  a  higher  rate. 

Appeal  from  a  decision  of  the  Court  of  Common  Pleas. 
The  respondents  (the  plaintiffs  below)  had  sued  the 
appellant  for  the  recovery  of  11^.  is.  5d.  for  gas  supplied, 
and  by  consent  a  case  was  stated  without  pleadings  for 
the  opinion  of  the  Court.  In  1851  the  respondents 
cifataiiied  a  private  Act  (14  ft  15  Vict,  c  bdx.),  by  which 
tiiey  were  entitled  to  charge  for  gas  at  a  rate  not  exceed- 
ing ift  per  1000  cubic  feet,  save  in  the  case  of  any  special 
oontnct.  On  the  let  of  September,  1861,  they  adopted 
the  pnyviflioni  of  the  Metropolis  Gas  Act,  1860,  pursuant 
to  »  poirar  given  to  them  for  that  purpose  by  sect.  36,  and 
■ent  tathe  appellant,  amongst  their  other  customers,  on  ■ 
tiia  tedoC  fi«ptember,  1861,  a  circular,  notifying  that  the  , 
vonld  be  .at  the  rate  of  iff.  6iL  per  1000 


cubic  feet  for  the  ordinary  coal-gas.  The  production  and 
supply  of  gas  of  the  standard  re({uired  by  the  Act  of 
1860  involves  an  increase  in  the  cost  thereof,  over  and 
above  the  cost  of  production  and  supply  of  gas  of  the 
standard  fixed  by  the  Act  of  1851.  The  appellant  con- 
sumed 31,800  cubic  feet  of  gas  to  December  18th,  1861. 
The  respondents  charged  him  is.  Od.  per  1000  cubic  feet 
for  such  gas,  but  the  appellant  disputed  the  respondents* 
right  to  charge  more  than  is,  per  1000  cubic  feet,  the 
rate  fixed  by  the  private  Act  1851. 

Counsel  for  the  appellant  was  heard  in  sujipOTt  of  the 
appeal  on  21st  June  last,  during  the  sitting  of  the  Court 
after  Trinity  Term. 

■ 

Sir  Fit;sroy  Kelly,  Q.C.  (with  whom  wasi^u^,  Q.C.), 
for  the  respondents,  now  submitted  that  the  question  for 
tlie  determination  of  the  Court  depended  on  the  con- 
struction to  be  put  upon  the.  14th,  19th,  25th,  and  36th 
sections  of  the  Metropolis  Gas  Act,  1860  (23  &  24  Vict, 
c.  125),  togctlier  with  certain  sections  of  the  Great  Cen- 
tral Gas  Consumci-8*  Act,  1851  (14  &  15  Vict;  c.  60). 
Altliougli  there  are  no  express  words  of  repeal  in  an  Act 
of  Parliament,  yet  an  earlier  Act  is  repealed  in  so  far  as 
its  provisions  are  inconsistent  with  the  later  Act  It  is 
im}K>s8ible  to  reconcile  the  jirivate  Act  of  1851  with  the 
present  Act.  The  former  provided  that  the  company 
should  supply  gas  at  a  price  not  exceeding  is.  per  1000 
cubic  feet,  whilst,  by  the  last  Act,  the  supply  of  gas  of  a 
better  quality  is  compulsory,  and  the  charge  is  limited 
to  a  rate  not  exceeding  5s.  6d.  per  1000  cubic  feet. 
Previously  to  the  2>assiug  of  the  23  &  24  Vict.  c.  125, 
there  were  three  gas  companies  in  London ;  one  was 
unlimited  as  to  price,  another  limited  to  the  price  of  5s. 
per  1000  cubic  feet,  and  the  third  (the  respondents') 
limited  to  4^.  x)er  1000  cubic  feet.  The  object  of  the 
23  &  24  Vict.  c.  125  was  to  obviate  the  inconvenience  of 
continued  competition,  and  to  establish  one  uniform  sp- 
tem.  The  sole  question  in  this  case  is  whether  the  rate 
chargeable  to  consumers  is  to  be  determined  by  this  Act 
or  by  the  private  Act  of  1851  ?  The  19th  section  of  the 
23  &  24  Vict.  c.  125,  regulates  the  whole  procee<Ungs ; 
it  is  undoi*  that  clause  that  the  consumers  and  the  gas 
company  must  make  their  agreement.  The  25th  section 
defined  the  superior  quality  of  the  gas  to  be  supplied. 
It  cannot  be  supposed  that  the  Legislature  intended  to 
compel  the  gas  companies  to  supply  a  better  quality,  and 
not  allow  them  to  charge  a  higher  rate. 

[Pollock,  C.B.— Your  argimient  is  to  give  effect  to 
the  36th  sect,  which  provides  that  all  contracts  made  or 
existing  before  the  first  of  January,  1860,  shall  terminate 
on  the  let  February,  1862,  and  that  thereafter  the  pro- 
visions of  the  Act,  23  &  24  Vict.  c.  125,  shall  apply. 
There  is  no  exception.  It  is  one  of  the  clearest  cases 
that  we  have  heard.] 

Charles  Pollock,  in  support  of  the  appeal,,  contended 
that  the  provisions  of  the  earlier  Act  had  not  been  re- 
pealed by  the  later  Act,  and  that  contracts  for  the  supply 
of  gas  were  to  be  taken  as  made  npon  the  terms  of  the 
earlier  Act 
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Pollock,  C.B.,  delivered  judgment— We  are  all  of 
opinion  that  the  judgment  of  the  Court  of  Common  Fleas 
ought  to  be  affirmed.  The  36th  sect  of  the  Act  for 
regulating  the  supply  of  gas  to  ihe  Metropolis,  enacts, 
that  '*  all  contracts  made  or  existing  before  the  1st  of 
January,  1860,  for  or  relating  to  the  supply  of  gas,  shall 
terminate  on  the  Ist  of  February,  1862,  and  thereafter 
the  i)rovisions  of  this  Act  in  all  particulars  shall  apply ;" 
and  the  19th  sect,  provides  that,  **  subject  to  the  pro- 
visions of  this  Act,  every  gas  company,  from  time  to 
time,  may  enter  into  any  contract  with  any  owner, 
occupier,  or  local  authority,  for  supplying  him  or  them 
with  gas,  in  such  manner  and  on  such  terms  and  con- 
ditions as  the  parties  agree."  The  gas  company,  by. 
electing  to  adopt  the  provisions  of  the  General  Act,  is 
obliged  to  furnish  a  better  quality  of  gas  which  must 
be  more  expensive,  and,  in  ortler  to  do  so,  it  is  very 
desirable  that  they  should  have  power  to  charge  a  higher 
rate  for  it  Although  the  clauses  relating  to  the  rates 
chargeable  for  gas  in  the  earlier  Act  are  not  repealed  in 
express  terms»  yet  where  they  are  inconsistent  with  the 
provision  of  a  later  Act,  that  is  sufficient  to  effect  a 
repeal. 

Judffinent  affirnud, 

"Ex  Oh        (  ^^'^^^'  ^^'^  Provincial  Provident 
29  Nov.  1862.   ]      ^^^'^^^'»  AppeUants  ;  i?.    Ashton, 
(      Respondent. 

APPEAL  FROM  COMMON  PLEAS. 
C5wa»i— Pollock,  C.B.,  Wiohtman  and  Blackburn, 
JJ.,  Bramwell  and  Channell,  BB. 

EeyUtration  of  Joint-Stock  Company — 7  i:  8  Vict, 
c.  110 — Joint-Stock  Companies  Acts,  1856, 
1857  (19  it  20  ri4:t.c.  47,  20  d:  21  Ftd.  c.  14). 

The  27th  section  of  the  ^*  Joint-Stock  Companies*  Act, 
1867,"  tchich  rehires  every  company  registered  under  the 
7  <fe  8  Vict.  c.  110,  to  register  under  the  Joint-Stock  Com- 
panies Acts,  1856, 1857,  exempts  any  company  formed  for 
the  * '  purpose  of  insurance. '  * 

Where  a  company  completely  registered  under  ihs7  AS 
Vict.  c.  110,  formed  for  the  purpose  of  carrtfing  on  the 
business  of  insurance,  and  also  the  granting  op 
ENDOWMENTS  AND  ANNUITIES,  made  default  in  register- 
ing under  the  Joint-Stock  Companies  Acts,  1856,  and  1857, 
— Held,  reversing  the  judgment  of  the  Court  below,  and 
overruling  The  London  Monetary  Advance  and  Life 
Assurance  Company  (Registered)  v.  Smith,  8  H.  &  N.  643, 
that  such  company  need  not  register,  and  is,  therefore,  not 
precluded  under  sect.  2%  of  the  Joint-Stock  Companies  Act, 
1857,  from  suing  at  law  or  in  equity. 

The  question  in  this  case  (raised  on  demurrer)  was, 
whether  the  plaintiffs  were  deprived  of  their  right  of 
suing  in  any  action  at  law  or  suit  in  equity  by  reason  of 
their  not  having  registered  imder  the  Joint-Stock  Com- 
panies Acts,  1866,  1857  ?  The  Court  of  Common  Pleas 
had  decided  that  they  were  so  deprived,  following  the 


decision  of  the  Court  of  Exchequer  in  the  ease  of  The 
London  Monetary  Advance  and  JAfe  Assurance  Company 
{Registered)  v.  SmUh,  3  H.  &  N.  543. 

Mellish,  Q.C.,  for  the  plaintiffs  (now,  the  appellants). 
—The  2nd  sect,  of  19  k  20  Vict  c.  47,  the  Jomt  Stock 
Companies  Act,  1856,  excluded  from  registration  aH  com- 
panies formed  for  the  purposes  of  banking  or  insurance. 
The  object  of  this  exception  was  to  prevent  a  banking  or 
insurance  company  being  formed  with  limited  liability, 
or  so  that  execution  could  not  go  against  each  individual 
shareholder ;  and  surely  it  must  apply  to  a  company 
formed  partly  for  these  purposes,  and  partly  for  other 
purposes,  as  in  this  case ;  otherwise  a  banking  or  in- 
surance company  by  simply  engaging  in  other  business 
could  be  formed  with  limited  liability. 

Wordsworth,  Q.C.,  for  the  defendant  (now  the  re- 
spondent).— "What  is  the  meaning  of  the  words  hwi- 
raiwe  Company  V  The  object  of  the  Legislative  no 
doubt  was  to  prevent  the  privilege  of  limited  liability 
attaching  to  banking  and  insurance  companies,  but  it  was 
also  the  policy  of  the  Legislature  that  such  companies 
carrying  on  other  business  along  with  banking  and  in- 
surance shoTild  be  registered.  The  real  difficulty  in  this 
case  has  been  removed  by  an  Act  of  last  session,  the 
25  &  26  Vict.  c.  89,  the  Companies  Act,  1862.  That 
Act  repeals  the  statutes  upon  which  this  question  arises, 
and  its  8rd  sect,  shows  that  the  Legislature  in  passing 
that  enactment  meant  to  correct  the  deficiency  in  the 
Act  of  1856  upon  which  the  decision  of  the  Court  of 
Exchequer  in  3  H.  &  N.  was  made. 

(Pollock,  C.B. — ^We  have  nothing  to  do  with  the  Act 
of  1862 ;  we  must  decide  tliis  question  as  if  that  Act 
had  not  been  passed.] 

Wordsworth,  Q.  C.  (in  continuation. ) — The  new  Act  im- 
plies that  the  Court  of  Exchequer  was  right  in  its  deci- 
sion ;  and  because  the. words  in  the  former  Act  were  not 
sufficient,  the  Legislature  says,  '*  We  shall  include  in  the 
new  Act  words  which  shall  be  sufficient"  In  the  Act 
of  1862  there  is  no  exception  ;  in  the  Act  of  1856 
there  were  the  exceptions  of  companies  formed  for 
the  purposes  of  banking  and  insurance.  Suppose  a  com* 
pany  formed  for  the  purposes  of  brick-making  along  with 
insurance ;  although  it  may  be  true  in  one  sense  that 
the  company  is  an  insurance  company,  it  must  also  be 
considered  a  brick-making  company,  and  there  is  no 
reason  why  insurance  should  be  more  prominent  than 
brick-making.  The  2nd  section  of  the  Act  of  1856  must 
be  construed  with  the  27th  section  of  the  Act  of  1857. 
No  doubt  there  is  an  exception  of  banking  and  insurance 
companies,  but  they  must  carry  on  no  other  kind  of 

business. 

• 

Pollock,  C.B.,  delivered  judgment >-We  are  all  of 
opinion  that  this  company  is  an  insurance  company*  sm 
being  so,  need  not  be  registered ;  therefore  the  caae  of 
the  London  Monetary  Advance  and  Life  Asswainee  Cm- 
pany  (Registered)  v.  Smith,  reported  in  3  H.  k  N.|  '^ 
wrongly  decided.    The  expression  of  Baton  ICartai  ib 
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tlie  jadgnent  in  that  cue  was,  *' A  ocnnpuiy  canying  on 
the  bnnneas  of  insurance,  and  also  of  lending  money,  is 
not  a  company  formed  for  the  purpose  of  insurance 
within  the  meaning  of  the  27th  section  of  the  Joint- 
Stock  Companies  Act,  1851."  But  there  is  no  insurance 
company  in  existence  which  does  not  lend  money,  other- 
wise what  means  have  they  of  disposing  of  their  surplus 
cash? 

Judgment  reversed. 

Ex.  Ch.  }  WiLLES,  Appellant,  v.  Wallinoton, 
29  Nov.  1862.    J  Respondent. 

APPEAL  FROM  COICMON  PLEAS. 

Coram.— ToLuocKf  C.B.,  Wiohtmak  and  Blackbvbn, 

JJ.,  Bbamwell  and  Channel^  BB. 

Ftiblie  HeaUh  Act,  11  <lr  12  Vict,  e,  63, «.  69.— 
Order  of  Local  Board  to  repair  Street — High- 
way — Local  Act  requiring  coruent  of  Commit 
turners  to  new  street  becoming  a  Highway, 

By  a  load  Act  passed  in  1825  (6  Geo.  4,  e.  cxxxiiu)^ 
for  impnmng  the  (own  of  Leamington^  the  commissioners 
were  autkorieed  to  repair  all  streets,  dba,  within  the  town, 
and^  by  seeL  47,  to  dedare  new  streets  to  he  highways,  and 
from  and  afUr  sueh  dedaraiion  made,  stteh  streets  were  to 
be  repaired  by  (he  commissioners.  The  Act  likewise  em- 
potocred  the  commissioners  to  make  rcUes. 

In  183S,  and  before  the  passing  of  the  General  Highway 
Act,  SJk6  WHL  4,  c.  50,  a  new  street  was  formed  in. 
Leamington,  called  Russell-terrace,  which  was  dedicated 
to  the  public  by  the  owner  of  the  soil,  and  the  same  has 
ever  since  been  used  as  a  public  highway;  but  the  local 
commissioners  had  neoer  '*  dedared  "  itto  be  a  highway 
under  the  47th  section  of  the  local  Act. 

The  PuMie  Health  Act,  1848  (11  dt  12  Viet,  c  68),  was 
applied  to  the  Unen  of  Leamington  in  1852  ;  and  the  local 
board,  under  the  authority  of  the  69th  section  of  that  Act, 
made  an  order  upon  the  owners  of  the  premises  abutting 
on  Russell-terrace  to  repair  the  same. 

Held,  affirming  the  decision  of  the  Court  of  Common 
Pleas,  that  the  parties  were  liable  to  be  rated,  Russdl- 
terraet  not  being  a  **  highway  "  within  the  Public  Health 
Act,  (here  having  been  no  dedaraHon  and  adoption  by  the 
commissioners  under  sect.  AT  of  the  Local  Act. 

A:2'B¥Ji:l  from  the  decision  of  the  Court  of  Common 
Fleas,  on  a  case  stated  by  Justices  under  20  &  21  Vict. 
c  43,  for  the  opinion  of  that  Court,  on  a  question  which 
arose  in  the  exercise  of  their  summary  jurisdiction  under 
the  Pohiic  Health  Act,  1848.  The  case  was  not  aigued 
in  the  Court  below;  but  the  decision  in  Wallvngton 
y.  WhiU^  (80  L.  J.  M.  C.  209,)  was  applied,  with  the  view 
of  bsn^g  it  brought  before  the  Court  for  revision. 


Roberts  v.  Hunt,  15  Q.  B.  17. 

BussUy.  Storie,  4  B.  &  Ad.  109. 

R.  V.  St.  George*s,  Hanover  Square,  8  Camp.  222. 

R  y.  Inhabitants  of  Sheffield,  2  T.  R.  111. 

Reg.  y.    The  Worthing  Road  Trustees,  3  EL  &  B. 

989. 
R  Y.  Westmark,  2  Moo.  &  Rob.  305. 

Horace  Lloyd  was  heard  for  the  respondentSL 

Pollock,   C.B.,   delivered   judgment. — We   arc    of 

opinion  that  the  decision  of  the  Court  of  Common  Pleas 

in  the  case  of   WaUington  v.   White  was  correct,   and 

therefore  the  judgment  of  the  Court  below  in  this  case 

is  afiKrmed. 

Judgment  affirmed. 


Qiwiiiiy  for  the  appellant  (the  plaintiff  below,)  con- 
tendsd.  thst  the  street  had  been  adopted,  though  not 
dedmd^  \j  the  commissioners,  and  was,  therefore,  a 
hi^rilMv.  ngdoMB  by  the  inhabitants  at  large.  He 
cited. 


:.  Ch.      )  Lord  Seymouh,  Appellant,  r.  Scott, 
1,  2  Dec.  1862.  (  Respondent 

APPEAL  FROM  THE  EXCHEQUER. 

09mm— WlQHTXAN,  WlLLIAHS,  CBOMFTOy,  WILLE8, 

and  Blackburn,  JJ. 

Jurisdict¥m  —  Assatdt  committed  in  Foreign 
Country — Lex  fori — Procedure — Foreign  Penal 
Proceedings  pending. 

The  fact  that  criminal  proceedings  are  pending  in  a 
foreign  State  for  a  wrong  committed  there,  constittUes 
no  bar  or  drfence  to  an  action  for  compensation  in  this 
country. 

Appeal  from  the  Court  of  Exchequer.  The  question 
(raised  on  demurrer)  was,  whether  an  assault  committed 
at  Naples,  as  to  its  character  and  consequences,  was  to 
be  determined  by  the  law  of  Naples  or  by  the  laws  of  this 
country. 

To  an  action  for  assault  and  false  imprisonment,  the 
defendant  (now  the  appellant)  pleaded,— except  as  to  the 
imprisonment, ^that  the  trespass  was  committed  out  of 
the  jurisdiction  of  the  Court,  to  wit,  at  Naples ;  that  the 
parties  resided  there  ;  and  that  while  there,  proceedings 
were  taken  by  the  plaintiff  in  the  Court  at  Naples, 
according  to  the  articles  of  the  penal  procedure  laws  of 
that  country ;  and  that  according  to  the  laws  of  that 
country  the  defendant  was  not  liable  to  be  sued  by  the 
plaintiff  in  any  civil  action  or  other  proceeding,  to 
recover  damages  for  the  alleged  trespasses  nor  liable  to 
any  other  proceedings,  except  those  taken,  and  whicb 
were  still  pending  in  the  Court  at  Naples.  The 
defendant  also  pleaded,  secondly,  except  sa  to  the  im- 
prisonment, that,  according  to  the  Neapolitan  law,  the 
defendant  could  not  recover  any  damages  in  a  civil 
action  or  other  proceeding  for  the  trespasses,  until  the 
defendant  had  been  condemned  and  found  guilty  ;  and, 
thirdly,  to  the  imprisonment,  that  by  the  Neapolitan 
law  no  civil  action  or  other  proceeding  could  be  main- 
tained to  recover  damages,  until  after  the  defendant  had 
been  condemned  and  found  guilty  in  such  penal  pTO> 
ceedings,  and  that  no  such  proceedings  hod  been  in- 
stituted. 
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Archibald,  for  the  appellant  (the  defendant  in  the  Court 
below)  contended  that  the  pleas  set  up  a  defence  that 
disposed  of  the  plaintiff's  remedy  here.  The  case  prin- 
cipally n-lied  on  by  the  other  side  was  that  of  Mostyn  v. 
Fabrigas,  Cowp.  161.  But  that  case  merely  decided  that 
the  necessity  of  alleging  a  venue  presented  no  obstacle 
whatever  to  an  action  in  our  Courts  in  respect  to  a  tort 
occurring  abroad,  which  did  not  touch  the  question  here* 
The  only  point  in  the  judgment  in  Mosttjn  v.  Fabrigas 
was  in  favour  of  the  defendant.  Lord  Mansfield  says, 
**  It  does  not  follow  that,  let  the  cause  of  action  arise 
where  it  may,  a  man  is  not  entitled  to  make  use  of  every 
justification  his  case  will  admit  of,  which  ought  to  be  a 
defence  to  him.  If  he  has  acted  right  according  to  the 
authority  with  which  he  is  invested,  he  must  lay  it 
before  the  Court  by  way  of  plea,  and  the  Court  will 
exercise  their  judgment  whether  it  is  a  sufficient  justifi- 
cation. "  The  rights  of  parties  must  depend  on  the  foreign 
law,  which  our  Courts  should  administer.  The  legal 
character  and  consequences  of  the  act  must  depend  on 
the  juris])rudence  of  the  country  in  which  the  assault 
was  committed  ;  and  by  the  Neapolitan  law  this  offence 
is  liable  to  be  dealt  with  only  by  penal  procedure.  No 
right  was  vested  in  the  plaintiff  to  sue  in  any  other 
proceeding,  and  the  Court  here  ought  to  respect  the 
policy  of  the  foreign  law  on  the  ground  of  intemational 
comitv. 

[Ckomiton,  J. — Do  you  mean  to  say  that  if  a  man  be 
brutally  beaten,  and  perhaps  disfigured,  in  a  foreign 
country,  he  can  have  no  right  to  bring  an  action  for 
damages  in  this  country,  in  the  event  of  foreign  law 
allowing  no  compensation  ?J 

Archibald. — Foreign  countries  may  make  any  laws 
they  think  right  to  regulate  their  own  matters  of  police, 
and  there  \&  no  injustice  in  their  restraining  the  punish- 
ment to  imprisonment,  by  criminal  procedure,  without 
any  option  of  paying  a  fine,  instead  of  giving  the  injured 
party  a  right  to  compensation  in  money.  If  the  Courts 
here  merely  administer  the  foreign  law,  how  can  they 
put  it  on  higher  ground  than  the  foreign  law  itself!  If 
the  law  of  the  foi%ign  country  allows  merely  penal  pro- 
cedure, our  Courts  cannot  allow  also  civil  procedure. 
When  a  toi-t  is  committed  abroad,  and  an  action  brought 
in  respect  to  that  tort  in  this  country,  our  Courts  should 
inquire  what  is  the  law  of  the  foreign  country,  as  the 
conduct  of  evejy  person  must  be  regulated  by  the  law  of 
the  country  in  which  he  resides.  Is  a  British  subject  to 
carry  about  with  him  two  laws  t  It  may  be  that  an  act 
is  eiyoLned  upon  him  by  the  laws  of  the  foreign  country, 
which  by  the  laws  of  this  country  may  be  visited  with 
penal  consequences.  If  there  should  hapx)en  to  be  such 
a  conflict  of  laws,  which  is  ho  to  observe  ?  He  must 
regulate  his  conduct  solely  and  entirely  by  the  law  of 
the  country  in  which  he  is  resident.  The  laws  of  a 
coimtry  should  be  limited  to  its  own  territory.  Another 
ground  of  objection  to  the  action  was,  that  the  party 
httvingtesorted  to  the  foreign  tribunal,  the  Court  here 
flhonld  not  interfere  before  these  proceedings  were  termi- 


nated. On  these  grounds  he  submitted  that  the  plea^ 
were  good,  and  that  the  judgment  of  the  Court  below 
should  be  reversed.  He  cited  the  following  authorities ; — 

W€stlake*8  PrivaU  International  Law,  art.  237  and 
240. 

Jieg.  V.  Leslie,  29  L.  J.  (M.  C.)  97. 

Dobrce  v.  Napier,  2  Bing.  N.  C.  781. 

GMa  V.  FrtnwiU,  9  Exch.  30. 

Santos  V.  Jlltdge,  8  C.  B.  (n.  s.)  861. 

Madrazo  v.  Willes,  3  B.  &  Ah  353. 

Burmi  V.  Deninan,  2  Exch.  167. 

Camtndl  v.  Sewtll^  5  H.  &  N.  728. 

IIonyi)\an,  for  the  respondent,  was  not  called  upon. 

WiGHTMAN,  J.  delivered  judgment.  —  We  are  of 
opinion  that  the  second  and  third  pleas  are  bad,  and 
furnish  no  Oiiisw^  to  the  action ;  they  admit  the  right  to 
compensation,  but  state  that,  by  the  Neapolitan  law, 
comi)ensation  cannot  bo  recovered  except  by  a  certain 
course  of  procedure.  This  is  an  objection  to  the  x>ro- 
q^uro  merely,  and  it  must  be  determined  by  the  Icjt 
fori,  and  not  by  the  lex  loci.  The  main  argument  on 
the  case  in  error  was  founded  upon  the  first  plea,  that 
proceedings  to  punish  the  defendant  had  been  taken  in 
Naples,  and  that,  except  those  proceedings,  none  can 
there  be  taken,  and  that  therefore  no  damages  are  here 
recoverable.  But  we  are  of  opinion,  that  this  plea  docs 
not  set  forth  that  damages  might  not  be  recovered  in 
some  form  of  procedure  or  other. 

JudgmaU  ajfirmecL 


C«  G»  A« 

15  Nov.  1862 


.1 


Reginav.  Bubgbss. 


Quarter  Semoru — Jurisdiction    of — Suicide  — 
Attempt  to  commit — 24  <£r  25  Vict,  c.  100,  <.  15. 

77(«  jurisdiction  of  (Quarter  Sessions  is  not  taken  away 
by  24  <t'  25  Vict.  c.  100,  in  case  of  an  attempt  to  commit 
suicide  ;  an  attempt  to  commit  suicide  not  being  an  atten^pt 
to  commit  murder  loithin  that  statute. 

The  prisoner  was  indicted  at  Middlesex  Sessions  for  a 
misdemeanour  in  attempting  to  commit  suicide.  The 
indictment  concluded,  however,  centra  formam  xteteCi. 
The  prisoner  having  pleaded  guilty,  a  case  was  now 
stated  for  the  Court 

Besley  (amicus  curia). — ^The  misdemeanour  is  mei|;;cd 
by  the  statute.    All  attempts  at  murder  are  now  felony. 
[WiOHTMAN,  J. — No  ;  a]l  felonious  attempts.] 
The  indictment  is  bad  on  the  face  of  It 

Poland,  for  the  Crown.— It  is  true  the  indictment 
concludes  with  a  contra  foiiviam,  but  we  may  reject  these 
words  as  surplusage.  This  is  for  the  Common  Law 
misdemeanour.  Mutder  usually  means  murder  of  isomc- 
body  else  (Hawkms,  P.  C.  chap.  27,  a.  13,  14,  *'Feto  dc 
se.**  Hide,  Cr.  PI.  c.  31,  36.  CoweVs  Law  Diet  A.11. 
1727).    Jarvis'd  Coroners,  p.   822,  note  4,  Appendix, 
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fj^ows  that  in  inquisitions  of  Pelo  de  se  there  is  no  need 
to  use  the  word  **murdmvit  "  (1  Will.  Saund-  p.  866). 

[Williams,  J.— The  reason  of  that  may  be,  that  if  a 
man  kills  Yamself  felonid,  it  must  be  murder,  and  so  it  is 
not  necessary  to  add  that  it  is  murder.  There  are  no 
degrees  of  killing  oneself,  as  in  other  homicides.] 

Murder  in  statutes  does  not  include  suicide.  JL  v. 
Ward,  1  Lev.  8.  That  was  the  case  of  a  statutable 
pardon  under  12  Car.  2,  c.  11  ;  and  the  question  was — 
<iid  it  extend  to  the  goods  of  persons  who  had  committed 
suicide  ?  When  the  Legislature  meians  suicide,  it  uses 
the  term  Felo  de  se.     (4  Geo.  4,  c.  52. ) 

JZ.  V.  Russell,  1  Mood.  Cr.  C.  367. 
TooTiibes  v.  EtJierington,  1  Lev.  120. 

'   Cur.  adv.  vvtlt. 

22  Nov. 

Pollock,  C.B. — The  jurisdiction  of  Quarter  Sessions 

is  not  taken  away.     To  construe  the  statute  in  that  sense 

■would  be  to  say  that  a  pei*son  who  attempted  to  cut  his 

throat  was  to  be  indicted  for  an  attempt  to  kill  by 

■wounding.     Till  lately  that  woiUd  have  exposed  him  to 

capital  punishment.      This  is  not  an  attempt  to  kill 

within  the  statute. 

Conviction  affirmed. 


29  Nov.  1862 


J 


Regina  v.  Evans. 


only  affects  partnership  profits.  This  is  not  obtaining 
money  under  false  pi'etenccs  within  the  meaning  of  the 
statute.  And  here,  apart  from  the  rest  of  the  Court,  I 
express  an  opinion  that  the  statute  relating  to  false 
pretences  was  never  intended  to  meddle  with  the  real 
business  of  commerce  —  otherwise  any  knavish  trans- 
action between  partners  might  be  made  the  subject  of  a 

criminal  charge. 

Conviction  quashed. 


False  Pretences — Partnership — Fraud — Misrepre- 
sentation of  Accounts. 

A  partner y  acting  also  as  agent  to  hisfimij  toas  entitled 
So  have  certain  travelling  expenses  rqniid  to  him  out  of 
the  partnership  capUcUfund  be/ore  any  division  of  profits. 
He  fraudulently  misrepresented  to  his  partners  Vie  amount 
dAU  to  him  for  such  expenses,  and  pocketed  the  surplus. 

Held,  that  this  was  not  an  obtaining  of  money  under 
JicUse  pretences. 

The  prisoner  was  found  guilty  on  an  indictment  for 
obtaining  money  under  false  pretences.  It  appeared  that 
lie  was  member  of  a  partnership  ;  and  had  acted  as  agent 
to  lup  firm  for  a  particular  purpose  connected  ■with  the 
l>i]siness :  the  agreement  being,  that  his  travelling  ex- 
peoaes  were  to  be  paid  him  out  of  the  capital  funds  of 
the  partneiiihip  before  any  profits  were  to  be  divided.  He 
had  wilfully  overstated  the  amount  spent  by  him  in 
travelling,  and  obtained  from  his  partners  by  so  doing 
uiore  flian  was  due  to  him.  The  opinion  of  the  Court  was 
asleep' as  to  whether  the  conviction  could  be  sustained. 

» 
t 

Pollock,  C.R,  delivered  the  judgment  of  the  Court. 
— TIh!^  ip^i^tment  was  for  charging  expenses  against  -the 
partaojeirship  which  had  never  been  incurred ;  but  iii^s- 
nmdi  as  Wb^e  any  profit  could  be  declared  it  was  ex- 
pr^dT  Mreed  that  these  charges  should  be  payabla  out 
of  dM-^eyipita^  f^d  of  the  partnership,  they  became  a 
aiattir^ot  aooooat  between  the  partners.  The  misrepre- 
mi|rf{qy  jb  f^f  .^  miszepresentation  to  partners,  and 


Probate,  l  In  Thb  goods  ob  P.  K.  Wyckoff, 

2  Deo.  1862.  (  deceased. 


Before  the  Right  Hon.  Sir  C.  Crksswell. 

Grant  ad  colligenda   bona — Foreigner  domiciled 
abroady  dying  in  itinere  to  this  country. 

When  a  foreigner  domiciled  abroad f  died  intestate  on  a 
voyage  to  this  cowUry,  possessed,  amongst  other  things,  of 
bills  of  exchange  drawn  on  persons  Jiere,  the  Court  refused 
to  grant  letters  adeolligenda  boiui  to  the  owners  of  tJie  ship 
in  which  (he  intestate  died,  it  being  the  province  of  the 
Crown  to  see  that  the  property  ofUu  deceased  fetl  into 
proper  hands. 

Mr.  WyckofT  was  a  domiciled  citizen  of  the|Confederate 
States  of  America,  and  having  embai'ked  at  Nassau  for 
England,  in  August,  1862,  died  on  the  passage.  He  left 
a  wife  and  three  daughters  at  Mobile,  the  })lace  of  his 
residence,  and  had  in  his  possession,  at  the  time  of  his 
death,  bills  of  exchange  drawn  on  persons  resident  in 
England,  and  other  property  to  the  amount  of  about 
10001. '  Messrs.  Campbell,  the  owners  of  the  ship  in 
which  Mr.  Wyckoff  died,  and  who  were  creditors  to  the 
amount  of  Z\l.  10s. ^  the  price  of  his  passage  from  Nassau, 
retained  possession  of  this  property.  It  had  been  Mr. 
Wyckoff's  intention  to  have  superintended  the  education 
of  two  nephews  who  were  in  Europe,  and  these  young  men 
the  shipowners  sent  home  to  Mobile,  at  an  expense  o£ 
about  1307. 

Tiu  Qiueen^s  Advocate  (Swabey,  Dr.^  with  him)  now 
moved  that  a  grant  of  letters  ad  colligenda  bona  should 
be  made  to  Messrs.  Campbell,  in  order  to  enable  them, 
to  reaUse,  for  the  benefit  of  the  estate,  the  bills  of 
exchange  drawn  on  English  houses.  In  consequence  of 
the  disturbed  state  of  affairs  in  the  Confederate  States  of 
America,  it  was  impossible  to  communicate  with  the 
relations  of  the  deceased.  The  delay  which  would  bo 
occasioned  by  waiting  for  their  interposition  might  cause 
a  difficulty  in  obtaining  payment  of  the  bills  of  excliunge. 
Administration  was  not  asked  for,  but  only  aii  authority 
to  realise  and  secure  for  the  benefit  of  the  relatives  of 
the  deceased  the  property  in  his  possession  wheii  he  died. 
He  referred  to  the  unreported  case  of  Do7i  Miguel  Gu- 
dolla.  Trinity  Term,  1835,  mentioned  in  Coolers  Practice, 
114  (Sided.). 

Sib  C.  Cresswelu — The  case.of  AspintoaU  v.  Qiieen^s 
ProGior  (2  Curtis,  241)  is  an  authority  in  point.   There  a 
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domiciled  American  haying  died  in  this  conntiy,  the 
American  consul  applied  for  letters  of  administration  for 
the  purpose  of  paying  the  debts  of  the  deceased  in  this 
cotmtry,  and  transmitting  the  balance  to  the  treasorj  of 
the  United  States.  This  application  was  refosed,  the 
Grown  having  opposed,  and  the  next  of  kin  not  having 
appeared.  In  delivering  judgment.  Sir  H.  Jenner  said, 
**  The  Crown  is  the  party  to  see  that  the  property  of  any 
person  dying  in  its  dominions  gets  into  proper  hands." 
In  the  present  case  notice  must  be  given  to  the  Queen's 
Proctor  to  afford  him  an  opportunity  of  interposing.  I 
cdnnot  make  the  grant. 

Motion  refused. 


Probate.    ^Jnre  The  Ooodb  of  J.  A.  Coboorak, 
2  Dfic.  1862.   {  Deceased. 

Will — Delay  to  enable  Person  resident  abroad  to 
appear  and  contest  it. 

The  Court  wUl  not  postpone  granting  probate,  or  delay 
a  cause,  in  order  to  ascertain  whether  the  heir  at  law  or 
next  of  kin  resident  aJbroad  will  appear  and  contest  the 
will. 

The  testatrix  died  on  Sept.  4,  1862,  having  previously 
made  a  will  appointing  J.  Corcoran  and  G.  Halse  her 
executors.  To  this  will  a  caveat  was  entered  by  a  sister 
of  the  testatrix  on  her  own  behalf,  and  on  ^t  of  a 
brother  resident  in  Australia.  This  caveat  was  duly 
warned  by  the  executors,  but  no  appearance  was  entered 
either  for  the  sister  or  brother. 

SpinJa,  Dr,f  now  moved  that  six  months'  time  should 
be  allowed  for  the  brother  resident  in  Australia  to  enter 
an  appearance.  The  brother  was  heir  at  law  and  next  of 
kin  of  the  deceased,  and  if  the  sister  alone  appeared  to 
oppose  the  will  promoted  by  the  executors,  she  would,  in 
the  event  of  being  unable  to  set  it  aside,  be  saddled  with 
the  entire  costs  of  the  suit. 

Sir  C.  Cresswell. — But  if  there  was  authority  to 
enter  a  caveat  for  the  absent  brother,  there  must  equally 
have  been  authority  to  enter  an  appearance. 

Spinks,  Dr.— The  sister  has  entered  a  caveat  on  behalf 
of  her  brother,  being  confident  that  if  the  opportunity 
was  granted,  he  would- enter  an  appearance. 

Sir  C.  Cresswell. — I  cannot  delay  a  cause  for  six 
months  simply  for  the  purpose  of  ascertaining  whether  a 
person  may  possibly  contest  the  will,  who  has  not  yet 
interposed.  It  is  merely  an  application  for  delay  to  see 
whether  the  brother  will  join  the  sister  in  opposing  the 
will 

Motion  refused. 
Attorney  for  applicant,  Edward  BurkUt. 


DicEENs  V.  Dickens. 


DiToroe.    > 

2  Dec.  1862.    { 

Before  the  Judge  Ordinary. 


Alimony — Attodihmtent — BcaJarwptey, 

A  bankrupt  may  be  aUached  for  the  non-paynunl  of 
alimony  accrued  since  his  bankruptcy. 

Aspland  moved  for  an  attachment  against  the  ps- 
spondent  for  his  non-compliance  with  an  order  of  the 
Court  directing  him  to  pay  permanent  alimony  to  the 
petitioner.  The  respondent  had  become  bankrupt,  but 
since  his  bankruptcy  three  quarters'  alimony  had  become 
due,  and  were  unpaid. 

The  Judge  Ordinary.— You  may  take  the  attach- 
ment. 

Motion  granted^ 


Adm. 

2  Dec.  1862. 


The  Wild  Ranger. 


Before  the  Right  Honourable  Dr.  Lushinotoh. 

Collision — Foreign  Vessel — 50ith  Section  of  tJie 
Merchant  Shipping  Act 

Collision  between  a  British  skip  and  a  foreign  vesscL 
Foreign  vessel  found  to  be  infauU. 

Held,  that  the  owners  of  the  foreign  vessel  were  liable 
for  the  amount  of  damage  sustained  over  and  above  the 
value  of  the  ship  and  freight. 

This  cause  of  damage  was  heard  before  the  learned 
Judge  and  Trinity  Masters  on  27th  February  last  The 
Court  found  that  the  American  ship  ''Wild  Ranger** 
was  to  blame  for  the  damage  done  to  the  British. 
"  Coleroon."  It  appeared  that  an  action  for  3,5002.  was 
entered  on  behalf  of  thS  owners  of  the  "Coleroon" 
against  the  American  ship  and  her  freight ;  and  subee- 
quently  an  action  was  entered  by  the  owners  of  the  cai^ 
of  the  British  ship  for  9000Z.,  and  that  these  two  amounts 
far  exceeded  the  value  of  the  ship  proceeded  against  and 
her  freight.  It  was  contended  by  the  defendants  that, 
by  sect  504  of  the  Merchant  Shipping  Act,  1854,  they 
were  not  answerable  in  damages  to  the  plaintiffs  beyond 
the  value  of  the  "  Wild  Ranger." 

The  case  was  argued  by  Cleas^,  Q^C,  and  Wambey 
for  the  owners  of  "  Wild  Ranger  ; "  Aspinall  and  Lush- 
ingUm  for  the  owners  of  the  **  Coleroon,"  and  Clarkson 
for  the  owners  of  the  cargo  of  the  "  Coleroon." 

His  Lordship,  in  delivering  judgment,  said,  the 
question  to  be  decided  in  this  case  arises  out  of  circum- 
stances which  are  briefly  and  dearly  detailed  in  the  peti- 
tion filed.  That  petition  states  that  the  collision  took 
place  between  the  "Wild  Ranger,"  an  American  diip, 
and  the  British  ship  '*  Coleroon,"  on  the  high  seas,  about 
30  miles  S.S.  W.  of  the  Scilly  Isles.  Then  it  states  that 
there  was  a  cause  of  damage.    It  states  further  that 
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bul  was  giren  ;  and  it  states  that  another  action,  on  the 
18th  of  Jannaiy,  1862,  was  entered  aj^ainst  the  '*  Wild 
Kanger  *'  and  her  freight,  in  the  sum  of  9000^.,  on  behalf 
of  the  owners  of  the  cargo,  and  that  she  was  again 
arrested  ;  that  no  freight  was  earned,  and  that  the  sums 
of  35002.  and  9000/.  togedier  far  exceed  the  valne  of  the 
ressel.  Then  it  says  that  the  Court,  by  its  judgment 
pronounced  on  the  27th  of  February,  1862,  held  that  the 
*' Wild  Ranger "  was  solely  to  blame  for  the  collision. 
And  here  comes  the  essential  part  of  this  statement, 
''that  by  section  504  of  the  Merchant  Shipping  Act, 
1854,  the  owners  of  the  **  WOd  Ranger  "  are  not  answer- 
able in  damages  to  the  plaintiffs  in  the  above-mentioned 
actions  to  an  extent  beyond  the  Talue  of  their  said  ship 
the  '*Wild  Ranger,"  and  then  the  prayer  is  that  the 
proceeds  shall  be  rateably  distributed  amongst  those  who 
haye  suffered  by  the  collision.  The  question,  therefcMre, 
for  the  decision  of  the  Court  is  this  :  whether,  where  a 
foreign  ship  has  been  in  collision  on  the  high  seas  with 
a  British  vessel,  and  found  by  a  British  Court  of  Admi- 
ralty to  blame-  for  that  collision,  and  the  amount  of 
damages  incurred  exceeds  the  value  of  the  foreign  ship 
and  freight,  the  owners  of  such  foreign  ship  are  entitled, 
by  virtue  of  the  504th  section  of  the  Merchant  Shipping 
Act,  to  be  relieved  from  all  responsibility  beyond  the  value 
of  the  ship  and  freight  I  say  by  virtue  of  the  Merehant 
Shipping  Act,  because  that  is  the  first  question,  and 
it  is  the  only  question  specifically  stated  in  these  pro- 
ceedings. Now  all  the  questions  which  I  have  stated  in 
order  to  bring  the  matter  before  the  Court,  must  be 
distinctly  borne  in  mind.  It  is  a  question  of  very  con- 
siderable importance,  and  has  been  carefully  and  ably 
argued  before  the  Court  I  propose  to  take  the  case  in 
the  following  course  :— First,  to  consider  the  cases  which 
have  been  cited  as  relevant  to  the  subject  under  con- 
sideration ;  and,  secondly,  to  refer  more  particularly  to 
the  statute  upon  which  reliance  has  been  placed.  Con- 
siderations of  no  small  magnitude  and  some  difficulty  are 
involved  in  this  investigation,  especially  with  reference 
to  the  operation  of  the  British  statutes  upon  foreign 
vessels.  Let  me  first  state  what  has  been  decided  : — In 
Chpc  V.  Poherty  (4  Kay  &  Johnson,  367),  and,  again, 
in  Be  Gex  &  Jones,  the  same  case  on  appeal,  before  the 
LoTds  Justices,  it  was  then  decided  that  where  a  collision 
had  taken  place  between  two  foreign  vessels  on  the  high 
seas,  the  owner  of  that  one  of  the  two  foreign  vessels 
which  by  a  suit  instituted  in  this  Court,  had  been  found 
to  blame  for  the  collision  was  not  entitled  to  claim 
limited  liability,  or  in  other  words,  that  the  Merchant 
Shipping  Act  did  not  apply  to  foreign  vessels  in  such 
case.  Again,  in  the  Iran  Screw  Company  v.  Sdiumruinn 
(1  Johnson  &  Hemming),  it  was  determined  by  the  same 
learned  judge,  Vice-chancellor  Wood,  that  where  a 
coUisionhad  taken  place  between  a  BritiBh  ship  and  a 
Dutch  Aipt  within  three  miles  of  the  British  shore,  the 
owner  of  the  British  ship  was  entitied  to  the  benefit  of 
the  i^»W^,  It  has  not  been  decided  that  where  a 
eollnkft  lilEM  place  on  the  hi^  seas  at  a  greater  dis- 
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the  owner  of  the  British  vessel  sued  by  the  owner  of 
a  foreign  ship  can  claim  the  relief  given  under  the 
504th  sect,  or  in  other  words,  it  is  still  undetermined 
whether  this  section  applies  always  to  British  ships,  or 
whether  it  would  be  inoperative  in  cases  of  collision  on 
the  high  seas  with  foreign  ships.  The  present  question, 
viz.,  the  right  of  a  foreigner  to  claim  limited  liability 
after  a  collision  with  a  British  ship  on  the  high  seas,  is 
not  directiy  governed  by  the  authority  of  any  decided 
case.  The  general  principles  with  regard  to  the  operation 
of  British  statutes  on  foreigners  have  been  amply  dis- 
cussed on  former  occasions,  and  most  amply  in  the  case 
of  Cope  V.  Dcherly,  and,  therefore,  I  need  not  go  over 
the  same  ground  again.  In  order,  however,  to  make  this 
matter  a  littie  more  clear,  it  may  be  well  to  observe,  that 
the  question  of  inaking  a  British  Act  of  Parliament 
binding  upon  foreigners  has  been  discussed  in  cases  of 
pilotage,  and  especially  in  the  case  of  the  "  Girolamo/' 
to  which  I  must  advert  more  particularly  presently.  I 
will  not  say  much  on  this  case  for  very  many  reasons. 
I  am  of  opinion,  that  the  Pilotage  Acts,  with  reference 
to  foreigners,  bear  a  different  relation  from  that  which 
applies  to  limited  liability  in  cases  of  damage.  More- 
over, it  is  not  true  that  Lord  Stowell  decided  the  case 
of  the  *'  Neptune  the  Second  "  upon  any  statute  at  all. 
I  regret  to  have  to  say,  that  I  have  had  to  state  this 
fact  over  and  over  sgain,  but  it  was  a  misfortune  that 
took  place.  The  case  of  the  "Neptune  the  Second" 
was  before  the  statute  passed,  and  was  decided  fifty 
years  ago.  I  know  the  statute  never  was  referred  to 
at  all.  I  was  counsel  in  the  case,  and  I  know  from 
my  own  notes,  which  I  have  now,  that  it  was  not,  and 
I  find  that  I  stated  in  a  case  subsequently  that  Lord 
Stowell  never  referred  to  the  statute,  for  he  was  most 
ignorant  of  it,  and  the  consequence  of  it  was  most 
lamentable  that  it  went  forth  as  a  decision,  though  in 
the  case  of  the  "Neptune  the  Second"  not  a  word  is  said 
as  to  the  statute  of  Lord  StowcU,  as  if  he  had  seen 
the  52nd  of  George  III. — when  he  had  never  seen 
it,  and  was  ignorant  of  that  statute.  The  conse- 
quence was,  that  Sir  John  NichoU  following  as  he 
thought  the  judgment  of  Lord  Stowell,  stated  over  and 
over  again  in  that  case  that  Lord  Stowell  must  have 
decided  it  under  the  statute,  when  he  was  totally  ignorant 
of  it.  I  find  in  the  "Girolamo"  the  learned  judge 
said  that  the  Pilot  Acts  did  not  apply  to  foreigners,  when 
it  has  been  ruled  otherwise  over  and  over  again  in  the 
Courts  of  Common  Law,  and  that  you  can  have  a  pro- 
ceeding in  rem  when  there  is  none  in  personam.  That, 
again,  has  been  overruled  at  common  law.  In  fact 
the  whole  case  of  the  "Girolamo"  has  been  foimd  in 
error,  and  has  been  in  all  important  particulars  overruled, 
as  I  have  stated  over  and  over  again.  I  have  mentioned, 
in  considering  the  Pilotage  Acts,  what  my  opinion  was 
upon  them,  and  I  shall  not  repeat  it  The  "Carl 
Johann  "  is,  however,  an  authority  of  very  great  impoi*t- 
ance  upon  the  present  occasion.  I  have  examined  the 
original  proceedings  in  that  case,  and  I  have  them  now 
before  me,  and  I  find  that  the  question  was  most  dis- 


134 


THE  NEW  REPORTS. 


[C  Dec.  im. 


tinctly  brought  under  tho  consideration  of  Lord  Stowell, 
nnd  with  refercnco  to  the  statute  of  the  53rd  Geo.  III., 
c.  159.     I  hold  in  mv  hand  the  Act  on  Petition,  which 
was  given  in  on  that  occasion,  and  it  appeal's  that  a 
Swedish  vessel  had  run  down  a  British  vessel,  and  she 
was  arrested  and  brought  to  trial  in  the  Admiralty  Court, 
and  found  guilty,  and  bail  had  been  given  to  tlie  extent 
of  1,500/.,  which  was  more  than  the  value  of  the  ship 
and  freight ;  and  in  order  to  escape  this  liability  this 
Act  on  P  etition  was  given  in,  stating  that  the  Act  of 
63rd  Geo.   III.,   which  was  tlie  first  Limited  Liability 
Act,  and  the  very  point  was  put  in  issue,  it  being  alleged 
that  under  that  Act  the  foreigner  was  entitled  to  the  benefit 
of  limited  liability,  and  that  was  denied  in  these  wortls  : 
it  was  said  "that  the  statute  referred  to  has  no  legal  appli- 
cation to  the  present  cause,  nor  has  any  reference  whatso- 
ever to  foreign  ships  and  cargoes  and  the  owners  thereof." 
Then  it  is  a  case,  as  far  as  it  goes,  directly  in  point. 
But  it  must  be  .borne  in  mind  that  this  was  a  case  not 
under  the  present  statute,  but  it  was  the  case  which 
Lord  Stowell  was  trying,    of  the  applicability  of  the 
statute  of  the  53rd  of  the  King,  the  Limited  Liability 
Act,  to  a  Swedish  owner.     I  need  not  go  through  the 
provisions  of  tho  statute,  but  I  think  it  is  as  clear  as  it 
well  can  be,  that  there  was  really  no  pretence  for  saying 
that  that  statute  did  apply  to  foreign  vessels  at  all,  but 
such  was  the  opinion  of  Vice -Chancellor  "Wood,  and  such 
was  the  opinion  of  the  Lords  Justices.     Vicc-Chancellor 
Wood    expresses   his    sm'prise  that  one    of  the  most 
stringent  parts  of  that  Act  showing  it  did  not  apply  to 
foreigners  was  not  quoted  at  the  time  by  Lord  Stowell, 
but,  bo  that  as  it  may,  it  is  perfectly  clear  that  that  Act 
is  as  different  as  possible  to  the  present  Act.    However, 
tliere  are  expressions  used  there  which  certainly  have 
the  high  authority  of  Lord  Stowell.     They  are  used,  but 
the  way  in  which  they  are  brought  to  bear  is  this.     It  is 
not  a  reported  case,   the  '*  Carl  Johann,"  but  Sir  John 
NichoU  obtained  his  knowledge  of  what  happened  in  that 
case.     I  confess^  though  I  remember  the  decision  itself, 
my  recollection  does  not  enable  me  to  state  the  particu- 
lars from  the  notes  of  Dr.   Arnold,  who  was  a  most 
careful  practitioner,  and  I  have  no  doubt  that  the  note 
of  what  Ix>rd  Stowell  said  on  that  occasion  was  a  correct 
note  of  what  actually  did  pass.     Now  Lord  Stowell  is 
represented  on  that   occasion  to  have  said  somewhat 
these    ^ords :  The  new  rule  introduced  by  the  52nd 
Geoj^e  III.  was  one  of  domestic  policy,  and  that  with 
reference  to  foreign    vessels,   it  only  applied  in  cases 
where  the  advantages  and  disadvantages  of  such  a  rule 
were  common  to  them  and  to  British  vessels,  that  if  all 
States  adopted  the  same  rule  there  would  be  no  difficulty, 
but.  that  no  such  general  mutuality  was  alleged  ;  that  if 
the  law  of  Sweden  adopted  such  a  rule  it  would  apply  to 
both  countries,   but  that  Sweden  could  not  claim  the 
protection  of  that  statute  without  affording  a  similar 
protection  to  British  subjects  in  similar  cases.    Now,  if 
that  presumption  is  to  be  taken  to  be  true,  as  laid  down 
by  Lord  Stowell,  it  certainly  goes  a  very  considerable 
length  in  supporting  the  claim  which  has  been  preferred 


to  limited  liability  on  the  present  occasion ;  but  1  cannot 
assent  to  that  opinion,  nor  do  I  believe  that  if  that  ease 
had  been  fully  reported,  Lord  Stowell  meant  in  reality 
to  lay  down,  for  the  reasons  I  am  about  to  state,  any 
such  doctrine  at  all,  and  I  at  once  think  it  right  to  say 
most  distinctly,  that  to  that  doctrine  I  cannot  assent 
For  the  sake  of  being  very  cloar  upon  this  point,  I  will 
just  state  again  what  I  think  relates  to  this  case  of  the 
"  Call  Johann  ".     With  regard  to  the  statute  of  the  52nd 
of  the  King,  I  am  of  opinion  that  the  enactments  of  that 
statute  are  essentially  different  from  those  of  the  Act  now 
under  consideration.      That    is  pointed    out   in  Cope 
V.  Dohcrty.    The  statute  of  Geo.  III.  c.  159,  contains 
expressions  clearly  confining  its  operations  to  BritiA 
ships  ;    showuig,   therefore,   that  the  decision  of  Lord 
Stowell — that  the  statute  did  not  apply  to  foreign  ships— 
was  fully  warranted  by  the  words  of  the  statute ;  bnt, 
from  the  difference  of  expression  between  that  statote 
and  the  present,  that  case  throws  light  upon  the  question 
as  to  the  construction  of  the  latter.     I  do  not  believe  that 
Lord  Stowell  ever  intended  to  express  an  opinion  that, 
even  if  the  Swedish  law  had  granted  limited  liability  to 
British  vessels,  he  ever  would  have  held  that  the  statute 
of  Geo.  III.  would  be  made  applicable  to  Swedish  vessels. 
I  will  state  my  reasons  for  that  proposition,  after  noticing 
another  case.    There  is  another  case  which  ought  to  he 
noticed,  as  bearing  upon  the  present  question.     It  is 
the  decision  of  the  Privy  Council  in  the  case  of  the 
"  Saxonia,"  when  several  important  positions  in  law  were 
laid  down.    Their  Lordships  were  of  opinion  that  the 
collision  in  that  case,  though  within  the  waters  of  the 
Isle  of  Wight  and  the  main  land,  viz. ,  in  the  Solent,  sneh 
collision  having  occurred  between  a  British  and  a  foreign 
vessel,   must  be  considered  as  having  taken  place  npon 
the  high  seas  ;  that  it  was  a  place  where  a  foreign  vessel 
has  a  right  of  sailing  without  being  bound  by  any  of  the 
provisions  of  the  statutes  enacted  to  govern  British  ships. 
Then  follows  this  passage  : — "  This  being  so,  it  follows 
that  the  Merchant  Shipping  Act  has  no  application  to  this 
case,  as  it  has  been  fidly  determined  that  when  a  British 
and  foreign  ship  meet  on  the  high  s«>as,  the  statnte  is 
not  binding  on  either."    It  is  true  that  this  decision  re- 
ferred especially  to  the  rules  of  navigation  prescribed  \sf 
the  Merchant  Shipping  Act,  and  not  to  a  question  of 
limited  liability  ;  but  still,  as  both  these  questions  are 
treated  of  in  the  same  Act,  and  many  of  the  expressions 
used  are  nearly  identical,  it  is  a  decision  carefully  to  be 
borne  in  mind  in  the  further  consideration  of  this  case. 
I  pass  by  the  "  ZoUvcrein,"  because  it  is  a  decision  of  my 
own,  and  also  because  it  is  confirmed  by  the  saperior 
authority  of  the  Judicial  Committee  in  the  "Saxonia." 
I  think  it  necessary,  howeVer,  to  say  a  word  as  to  the 
"Duchesse  do  Brabant"    The  principle  upon  which  I 
proceeded  in  making  that  order  was  as  follows  :— That 
where  a  ship  is  arrested  in  a  cause  of  damage,  the  owners 
of  that  ship  have,  according  to  the  established  practice 
of  the  Court,  a  right  to  have  her  released  upon  girin^ 
bail  for  her  value.     It  often  happens  that  the  release  of 
a  vessel  is  a  matter  of  great  urgency.    In  strictness^  ^^ 
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j)roper  mode  of  ascertaining  the  valae  is  by  an  appraise- 
ment made  by  order  of  the  Court ;  but  this  is  a  proceed- 
ing that  requires  some  little  time,  that  occasions  some 
pipense,  and  is  not  often  resorted  to.  In  the  case  of 
the  "Duchcssede  Brabant"  bail  having  been  given  for 
a  laiger  amount  than  the  value  of  the  ship,  I  was  of 
qtinion  that  it  ought  to  be  reduced  to  that  sum  at  which 
it  mnst  have  been  fixed  if  an  appraisement  had  taken 
place,  being  very  desirous  to  facilitate  the  ginng  bail  at 
the  smallest  expense  and  the  least  possible  delay,  with- 
out iu  any  degree  prejudicing  the  rights  of  any  party. 
I  made  no  observations  whatsoever  in  that  case  in  the 
^iljgbtest  degree  applicable  to  the  present.  Having 
briefly  adverted  to  the  cases  which  have  been  cited,  I 
will  DOW  approach  the  consideration  of  the  main 
question.  Tlie  owners  of  the  **  "Wild  Banger,"  an 
American  vessel,  have  occasioned  by  their  misconduct 
a  oertain  loss  by  collision  on  the  high  seas  with  a  British 
Teuel,  and  they  ore  proceeded  against  ux  the  Court  of 
Admiralty.  Under  such  circumstances  the  ancient  law 
was,  asstated  by  Lord  Stowell  in  the  case  of  the  "  Dundee,*' 
that  the  wrongdoer  should  be  held  responsible  for  all 
the  damage  which  he  had 'occasioned.  It.  is  manifest 
that  the  onus  of  showing  that,  upon  the  present  occasion, 
that  responsibility  is  restricted,  lies  upon  the  individual 
issertiflg  it,  and  accordingly  reference  is  made  to  the  Act 
of  Parliament.  It  is  right  to  bear  in  mind  the  position 
of  Lord  Stowell — it  is  undenied  on  all  hands— viz.,  that 
the  aucient  law  was  that  of  unlimited  liability ;  and  then 
the  question  arises,  by  what  authority  that  ancient  law 
can  be  altered,  and  whether  it  has  been  altered  by  any 
anthority  which  the  Court  is  bound  to  obey.  It  is 
averred  that^  by  virtue  of  the  provisions  of  the  Merchant 
Shipping  Act,  the  owners  of  the  "Wild  Ranger'*  are 
relieved  from  oil  responsibilit}'  beyond  the  value  of  the 
^ip  and  freight ;  in  other  words,  it  is  contended  that 
that  statute  applies  in  its  terms  to  foreign  shix)s,  and  it  is 
tozther  said  that  the  American  law  is  to  the  same  purport 
aiid  effect,  and  that  by  reason  thereof,  on  the  principle  of 
reciprocity,  our  Merchant  Shipping  Act  should  be  held 
applicable.  I  know  of  no  authority — and  I  apply  this 
observation  more  particularly  to  what  is  said  to  have 
fallen  from  Lord  Stowell  in  the  case  of  the  ''Carl 
Jthanu " — by  which  this  ancient  law  could  be  changed 
^ive  by  Act  of  Parliament.  If  the  Act  governs  the 
'iuestion,  and  its  meaning  is  dear,  I  must  obey  it, 
'^WUi(;r  it  is  in  conformity  with  international  law  or  not, 
^^r  ^Icts  of  Parliament  are  clearly  binding  on  this  Court. 
^'ow,  as  to  the  statute  in  question,  and  the  504th  section 
'jf  it,  1  do  not  know — indeed  it  can  hardly  be  necessary 
t'j  roacl  that  section  over  again,  for  it  is  fresh  iu  the 
^u<is  of  all  that  hear  me.  Now  it  is  obvious  that  this 
^'tiou, refers,  or  may  refer  to  collision  on  the  high  seas ; 
^  upon  the  xuresent  occasion,  the  collision  in  question 
^'«k  pl^^'c  upon  high  seas.  The  presuniption  of  law, 
a*'  eitablish^  by  the  case  of  Cape  v.  Dolurty,  is,  that 
the  Ijritiih  Parliament  never  intended  to  legislate  for 
i<jr€-igQcrs  on  tiie  high  seas ;  and  in  furtherance  of  that 
rfosumption,  it  Wttheld,  that  when  the  collision,  which 


took  place  on  the  high  seas,  was  between  two  foreign 
ships,  the  one  foreign  which  was  to  blame  could  not 
claim,  as  against  the  other  foreign  ship  which  was 
damaged,  the  benefit  of  limited  liability  under  the 
statute.  Now,  what  difference  does  it  make  that  the 
collision  took  place  with  a  British  ship  ?  How  can  it 
be  said  that  the  statute  shall  be  so  construed  that  limited 
liability  shall  be  refused  to  the  ^vTongdoer  of  two  foreign 
ships,  and  granted  to  the  wrongdoer  of  one  foreign  ship 
in  collision  with  a  British  vessel  ?  There  is  nothing 
whatsoever  in  the  statute  itself,  that  I  can  discover, 
which  sanctions  or  even  permits  such  mutable  construc- 
tion. The  statute  applies  to  all  foreign  ships  on  the 
liigh  seas,  or  to  none.  To  draw  a  distinction  between  a 
foreign  ship  with  a  foreigner,  or  with  a  British  ship  on 
the  high  seas,  is,  so  far  as  this  construction  of  the  statute 
is  concerned,  purely  arbitrary'.  There  are  no  words 
which,  by  any  imaginary  construction,  allow  it.  But 
admitting  the  decision  of  Copt  v.  Doherty  to  be  law,  and 
being  the  decision  of  the  Lords  Justices,  this  Court  would 
so  hold  it — ^the  sole  difference  between  that  case  and  the 
present  is,  that  in  that  case  the  foreigner  seeking  redress 
had  been  in  collision  with  a  foreigner,  and  in  this  case 
with  a  British  vessel.  Is  that  solitary  fact  a  substantial 
distinction  necessarily  leading  to  a  different  construction 
of  the  statute  ?  On  what  ground  can  such  a  proposition 
be  maintained  ?  On  this  ground  that  if,  eceUria  paribua, 
the  British  ship  had  been  the  delinquent,  her  ownera 
would  have  been  entitled  to  limited  liability  f 

On  this  point  let  me  advert  to  the  Iron  Screw  Company 
V.  Schurrmann^  There  the  British  ship  had  done  the 
damage  to  a  foreign  ship  within  three  miles  of  the  British 
shore,  and  it  was  to  be  concluded  from  the  words  of  the 
statute  that,  as  the  Parliament  of  Great  Britain  had 
power  so  to  legisUte,  full  effect  should  be  given  to  the 
expi*essions  used.  So  far  therefore  this  judgment  does 
not  support  the  case  of  the  present  claimant.  But 
what  does  the  judgment  say  with  respect  to  another 
state  of  things,  much  more  closely  applicable  to  this 
case  ?  Vice-chancellor  Wood  puts  this  case  thus  with 
respect  to  foreign  ships;  he  says,  "I  will  adhere  to 
the  opinion  which  I  expressed  in  Cope  v.  Doherty,  that  a 
foreign  ship  meeting  a  British  ship  on  the  open  ocean, 
cannot  properly  be  abridged  of  her  rights  by  any  act  of 
the  British  Legislature."  So  that,  as  far  as  the  autho- 
rity of  Vice-Chancellor  Wood  goes,  a  foreign  ship  meeting 
a  British  ship  on  the  ocean,  and  the  British  ship  being  to 
blame,  no  limited  liability  can  be  claimed  by  the  British 
ship,  if  the  opinion  of  Vice-Chancellor  Wood  be  correct. 
Therefore  that  opinion  is  this,  in  other  words,  that  in 
the  present  cose,  if  the  British  vessel  had  been  the 
wrong-doer,  her  owners  would  not,  as  against  thoi 
foreigners,  be  entitled  to  claim  limited  liability.  Tlie 
actual  case  hod  not  occurred,  so  there  is  no  need  for  me  to 
express  my  opinion  upon  it.  ,  There  is  no  authority  what- 
ever for  the  construction  of  the  statute  now  prayed  ;  and 
with  respect  to  the  meaning  of  the  Act,  I  will  content 
myself  with  referring  to  the  judgments  of  Lord  Justice 
Turner,  in  Cope  v.  Doherty,     1  concur  in  the  conclusion 
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to  which  his  Lordship  came,  and  I  concur  in  the  reasons 
he  assigned,  and,  consequently,  it  would  be  useless  to  go 
through  the  other  fffovisions  of  the  statute,  as  that 
learned  Judge  patiently  did,  which  have  been  cited,  for 
I  think  Lord  Justice  Turner's  judgment  dispoees  of 
them  all.  It  is  right,  moreoyer,  that  I  should  notice  the 
argument  founded  upon  the  doctrine  of  reciprocity.  Let 
me  first  state  plainly  what  I  understand  to  be  the 
proposition.  I  will  assume  all  the  propositions  to  be 
true.  It  is  said  that  the  United  States  have  passed  a  law 
whereby,  in  cases  of  collision,  the  delinquent  ship  or  its 
owner  being  British,  are  entitled  to  the  benefit  of  limited 
liability  ;  that,  therefore,  this  Court  ought,  in  a  similar 
case  occurring  here  to  an  American  vessel,  to  grant  the 
same  privilege.  Kow,'thi8  is  apparently  a  very  equitable 
proposition  —to  do  as  you  have  been  done  by.  But  consider 
what  this  Court  has  been  asked  to  do.  By  the  ancient 
law  tliis  Court  was  boimd  to  enforce  liability  to  the 
extent  of  the  injury.  How  was  this  law  altered  t  By 
Act  of  Parliament  in  certain  cases.  True.  If  the  statute 
empowers  me  to  grant  the  application,  well  and  good ; 
if  it  does  not,  I  want  to  know  by  what  authority  I  could 
do  so  ?  Can  it  be  contended  that  the  Act  of  Parliament 
— ^my  sole  authority  for  limited  responsibility — is  of  that 
flexible  nature  that  it  does  not  authorise  me  to  permit 
liability  in  any  case  of  given  circumstances  per  se  ;  but  if 
you  had  the  fact  that  the  nation  ta  whom  the  suitor 
belongs  ordains  limited  liability,  I  am  to  put  a  different 


construction  upon  the  words  of  the  statute  itself !  I  am 
utterly  at  a  loss  to  conceive  how  such  a  proposition 
could  be  maintained.  The  Instance  Court  of  Admi- 
ralty is  a  municipal  court  It  is  widely  distingiiished 
from  a  Court  of  Admiralty  acting  under  a  prize  com- 
mission. In  the  latter  case  there  is  a  much  wider  dis- 
cretion, and  greater  powers  are  conferred.  But  in  the 
Instance  Court  what  authority  have  I  to  deal  with  an 
Act  of  Parliament  beyond  carrying  it  into  execution- 
beyond  its  legitimate  construction  ?  And  such,  in  my 
opinion,  is  my  sole  duty.  But  were  I  disposed  to  part 
from  this  position — and  assuredly  I  am  not<— woald 
either  the  authorities  or  the  facts  support  me  in  so  domg  ? 
It  is  not  a  case  of  discretion.  It  is  a  case  of  positive  lav 
modified  by  statute.  Under  these  circumstances,  I  deem 
it  not  necessary  to  enter  upon  the  consideration  of  minor 
points.  In  my  ai^guments  I  have  assumed  that  the 
American  law  would  give  limited  liability  to  a  British 
vessel  if  placed  in  similar  circumstances  in  an  American 
Court  I  have  assumed  the  American  law  to  be  so,  bat 
I  must  not  be  understood  to  have  declared  an  opinion 
that  such  a  law  has  been  clearly  and  satisfactohlj 
proved  in  this  case.  I  am  under  the  necessity  of  refusing 
this  application  for  the  reasons  I  have  stated,  and  whidi 
I  will  not  repeat.  I  cannot  alter  the  ancient  law  of  this 
Court,  unless  I  am  authorised  to  do  so  by  Act  of  Parlia* 
ment 


UDk.  18(1] 


THE  NEW  EEPORTS. 


137 


EQUITY. 


^7  *^°^  I  B«™>  Pa«»t. 
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Presenl — The  Lord  Chelvsfobd,  Lord  Justice  Knioht 
Bruce,  Lord  JusncE  Turner,  Sir  J.  Coleridge. 

Extension  of  Patent — Expiration  of  Foreign  Patent 
—15  ik  16  Vict.  c.  83,  «.  25. 

A  patent  vxu  granUd  in  England  for  fourteen  jfears  to 
an  English  subject,  uiho  subsequently  obtained  French  and 
Belgian  patents  for  different  terms  —  on  petition  a  proton- 
gatum  wu  granted,  notwithstanding  the  esqnration  of  the 
Belgian  patent. 

The  proviso  in  the  2Sth  sect,  of  15^16  Vict,  e.SS,  that 
no  patent  shall  be  valid  which  shall  have  been  granted 
after  the  expiration  of  any  foreign  patent  for  the  same 
tAMn^um,  rtfert  only  to  eases  in  which  the  original  pateni 
has  been  first  granted  in  foreign  eovmtrieSf  and  not  to  the 
prolongation  of  a  patent  first  grafted  in  the  United 
Kingdom, 

On  13th  Jannary,  1849,  a  patent  was  granted  to  Mr. 
WiUiam  Betts  for  the  term  of  fourteen  years,  for  an  in- 
rention  of  "  a  new  manufacture  of  capsules,  and  of  a 
material  to  be  employed  therein,  and  for  other  pur- 
poses.** 

On  the  16th  of  January,  1850,  a  French  patent  for  the 
same  invention  was  granted  to  Mr.  Betts  himself  for 
fifteen  years. 

On  the  27th  of  January,  1852,  a  Belgian  patent  was 
granted  to  another  person  on  his  behalf  for  ten  years. 

The  Belgian  patent  expired  on  the  27th  of  January 
last,  and  the  patentee  now  petitioned  for  a  prolongation 
of  liis  English  patent.  This  application  was  opposed, 
and  it  was  contended  that,  by  the  25th  section  of  15  &  16 
Vict.  c.  83,  these  foreign  patents  (and  especially  the  one 
which  had  expired)  deprived  the  judicial  committee  of 
the  power  to  entertain  the  application  for  the  prolonga- 
tion of  the  term. 

The  25th  section  is  as  follows  : — 

'*  Where  upon  any  application  made  after  the  passing 
of  this  Act,  letters  patent  are  granted  in  the  United 
Kingdom  for  or  in  respect  of  any  invention  first  invented 
in  any  foreign  country,  or  by  the  subject  of  any  foreign 
power  or  state,  and  a  patent  or  like  privilege  for  the 
monopoly  or  exclusive  use  or  exercise  of  such  invention 
in  any  foreign  country  is  there  obtained  before  the  grant 
of  such  letters  patent  in  the  United  Kingdom,  all  rights 
and  privileges  under  such  letters  patent  shall  (notwith- 
standing any  term  in  such  letters  patent,  limited,)  cease 
and  be  void  immediately  upon  the  expiration  or  other 
(leterminatiim  of  the  term  during  which  the  patent  or 
like  privilege  obtained  in  such  foreign  countries  shall 
continoe  in  fiiree^  or  where  more  than  one  such  patent 


or  Uke  privilege  is  obtained  abroad,  immediately  upon 
the  expiration  or  determination  of  the  term  which  shall 
first  expire  or  be  determined  of  such  several  patents  or  like 
privileges :  Provided  always  that  no  Utters  patent  for  or 
in  respect  of  any  invention  for  which  any  such  patent  or 
like  privilege  as  aforesaid  shall  have  been  obtained  in 
any  foreign  country,  and  which  shall  be  granted  in  the 
said  United  Kingdom  after  the  expiration  of  the  term  for 
which  suchpatent  or  privilege  was  granted  or  teas  inforce^ 
shall  be  of  any  validity" 

QrovCy  Q,C,,  and  Webster,  for  petitioner,  stated  the 
case. 

Bovill,  Q,0.,  ffindmarsh,  Q.C,,  Theodore  Aston^  and 
Maerory,  for  opposing  parties,  contended : 

That  under  the  25th  sect,  of  15  &  16  Vict  c.  88, 
the  foreign' patents  (and  especially  the  one  which  had 
expired)  deprived  the  judicial  committee  of  the  power 
to  entertain  the  application  for  the  prolongation  of  the 
term  of  the  patent  in  question.  .  That,  although  the 
former  part  of  this  section  is  confined  in  terms  to 
cases  where  the  patent  has  been  taken  out  in  a  foreign 
country  before  the  grant  of  the  patent  in  the  United 
Kingdom ;  yet,  the  proviso  at  the  end  is  not  pro* 
perly  a  proviso  upon  the  section  itself,  but  is  applicable 
generally  to  every  case  of  the  grant  of  a  patent  here, 
where  a  patent  for  the  like  invention  has  been  granted 
in  a  foreign  country,  and  has  expired.  That  this  ap- 
plies as  well  to  the  extension  of  the  term  of  a  patent 
as  to  an  original  grant,  as  by  the  5  &  6  WilL  4,  c  83, 
and  16  k  17  Vict  c.  115,  the  prolongation  of  a  patent  i9 
the  same  as  a  new  grant  They  cited, 
Aubfs  Case,  9  Moore,  43. 
Newlovks  Case  (unreported). 

The  Attomey-Oeneral  and  Welsby  appeared  for  the 
Crown. 

9  Dec. 

Their  Lordships  now  gave  judgment  and  said. — It 
was  admitted  that  no  case  exactly  like  the  present  could 
be  found ;  but  it  was  said  that  the  question  had  been 
virtually  decided  by  Aub^s  Case,  and  Newton*s  Ceue. 
These  cases,  however,  upon  examination  would  be  found 
not  to  be  authorities  for  the  construction  contended 
for.  In  AtUfe*s  Case  the  patent  sought  to  be  prolonged 
was  founded  upon  a  foreign  importation,  the  inven- 
tion having  been  previously  patented  in  France,  and 
the  French  patent  having  expired.  Therefore,  whether 
the  proviso  was  to  be  construed  to  be  of  general  applica- 
tion, or  was  to  be  confined  to  the  patents  mentioned  in 
the  preceding  part  of  the  section,  in  either  case  the  peti- 
tioner was  within  its  terms,  and  no  extension  of  hia 
patent  oould  be  granted.    Newton*s  Case  di£fered  from. 
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A  vM's  Case  in  this  respect,  that  the  English  patent  pre- 
ceded the  American  one  by  upwards  of  three  weeks.  But 
the  judicial  committee  appeared  to  haye  regarded  this 
.  priority  of  the  English  patent  under  the  circamstaiLces 
as  of  no  substantial  importance.  The  decision  turned 
entirely  upon  the  special  circumstances  of  the  case.  Their 
Lordahipe  said :  "  It  appean  that  the  decisioa  <^  thia 
case  rests  upon  a  rery  nantyw  principle  indeed.  The  two 
patents  were  granted  almost  aimiiltaiieouBly,  and  thoa^ 
this  case  does  not  come  within  the  letter  of  the  statute, 
it  appears  to  their  Lordships  to  come  within  the  true 
spirit  of  it ;  and  their  Lordships  aie  of  opinion  that, 
Tmder  these  circumstances,  they,  in  the  exercise  of  their 
discretion,  ought  not  to  adrise  Her  Miyesty  to  grant  a 
prolongation  of  the  patent"  This  decision  could  hardly 
be  considered  to  have  settled  the -construction  of  the  Act 
in  all  cases  where  a  foveign  patent  had  been  granted, 
whether  before  or  after  the  time  of  the  grant  of  an 
English  patent. 

In  the  present  instance,  howeyer,  the  coBstroction  of 
the  section  in  qnestioa  w»  broii|[^t  to  the  test  because  the 
Bdlgian  patent,  which  was  principally  relied  upon,  was 
taken  oat  three  years  alter  the  F.Bgliah  patent  and  had 
expired  more  than  a  year  before  the  time  of  tlie  hearing 
of  the  petition  for  extension. 

If  the  construction  mntended  for  bj  the  parties  oppo- 
sing the  appHcatioB  were  correct,  then,  as  was  pointed  oat 
at  the  bar,  thia  extraorduMuy  cansegoflaos  wonhi  foiknr, 
— that  any  rival  of  the  patentee  mi^^t  preTent  his  obtain- 
ing a  prolongation  of  the  term  of  his  patent  by  taking 
oat  a  patent  for  a  shorter  term  in  a  foreign  coontry,  the 
determination  of  which  would  absolntely  preclude  all 
ri^t  to  a  renewal,  however  great  might  be  the  merit,  and 
however  small  the  renumeratioB,  of  the  original  patentee. 
A  censbxictioB  leading  to  eonsequenoes  so  nnreasonable 
and  unjust  ought  not  to  be  adopted  nnless  the  langoage 
of  the  legislature  imperatirdy  required  it 

They,  however,  felt  no  diiEcully  in  giving  an  interpretap 
tion  to  the  Act  more  consonant  with  reason  and  justice. 
The  earlier  part  of  the  25th  section  clearly  applied  only 
to  cases  where  patents  had  been  granted  in  foreign 
countries  before  the  grant  of  the  patent  in  the  United 
Kingdom,  and  the  words  in  the  proviso,  "any  such 
patent  or  like  privilege,"  must  be  taken  to  refer  to  the 
entire  description  of  the  patents  mentioned  in  the  fore- 
going part  of  the  section,  and  to  no  others.  This  con- 
struction rendered  the  section  consistent  throughout,  and 
applicable  in  every  part  of  it  to  the  same  subject  Where 
a  patent  was  taken  out  in  a  foreign  country  before  a  patent 
ifor  the  same  inrention  in  the  United  Kingdom,  the  latter 
patent  was  to  terminate  at  the  same  time  as  the  foreign 
patent  Where  the  term  in  a  foreign  patent  had  expired, 
any  grant  of  letters-patent  irf  the  United  Kingdom  made 
after  that  period  was  to  be  of  no  validity. 

Accordingly  their  Lordships  granted  extension  of  patent 
for  fire  years  from  the  close  of  the  original  term. 


Lord  Chancellor 

20,  21  Nov.  10  Dec 


lor.      ) 

.  1862.    ) 


David  Thomas  r.  Jones. 


General  equitable  Power — Survivor — WilU  Act, 
ss.  8,  24,  27— Married  Woman, 

A  genenU  power  of  appoiiUmaU  tntr  efuUabU  estates 
given  to  the  survivor  of  two,  can  b&  weU  exercised  by  the 
wiU,  made  during  the  liva  of  bcth^  of  the  penon  wbe 
tunu  out  to  be  the  eurvivor. 

The  Wills*  A  ct  leaves  unaltered  ike  testamentary  eapaeity 
of  a  married  tooman,  though  it  mag  give  her  tnU  when 
d%Uy  made  a  different  and  ^nore  extended  operation. 

The  contrary  iiUention  required  by  the  2ith  As  27th  ads. 
of  the  Wills  Act  must  be  one  which  can  be  attributed  to  a 
testator  up  to  the  time  of  his  death. 

This   was  an  appeal  from  a  decree  of  T.-GL  Wood, 
reported  10  W.  R.  853,  and  8  Jur.   (n.  a.)  1124.    The 
plain  tiffs  instituted  the  soit  as  cnditon  of  Darid  Bowea 
DaTies,  deceased,  for  the  porpese  of  making  vwatisAAe  for 
the  payment  of  his  debts  certain  real  estates  whidi  they 
alleged  came  to  him  in  defimlt  of  appotntment  hf  to 
sister,  MaigaretU  Nidu>lL     Barak  Dayies  (wte  died  ia 
1827),  the  mother  of  tiie  said  Darid  Davies,  byhervill 
appointed  the  estates  in  question  to  trustees  upon  certain 
trusts  which  afterwards  determined,  and  subject  thereto 
upon  such  trusts  as  the  surviror  of  her  three  chilUres, 
David  Davies,  John  Daviea,   and  Margaretta  Dariea, 
should  by  deed,  instrument  in  writing,  or  will  i^poiiit ; 
and  in  default  of  appointment,  to  the  use  of  the  right 
heirs  of   her  maternal  grandfather,    Thomas  Thomas. 
John    Davies    died   in    1832.     In  April,    1838,  Mar- 
garetta man-ied  D.   F.    NichoU,   and  by  a  settlement 
executed  in  anticipation  of  the  marriage,  NichoU  core- 
nanted  that  he  would  permit  the  last  will  of  Margaretta 
to  be  proved,  and  that  ahe  might  without  ooatrol  or 
hfpdrftW!^   exercise   any  power  of  appointment  which 
might  accrue  to  her  during  coverture.  In  1838,  ICaij^tta, 
while  still  covert,  made  a  will  containing  sundry  sfw&e 
gifts  and  appointments,  and  a  gift  of  all  her  residoaiy 
estate  real  and  perwnal  to  her  own  children,  and  in 
default  of  children,  to  her  brother  Bowen  Davies  (meaning 
thereby  David  Bowen  Davies)  for  life,  with  remainder  to 
his  children,  and  in  default  of  children  of  the  said  Bowen 
Davies,  to  Henry  Jones  and  the  defendant  Eliza  Jones  as 
tenants  in.  common  in  fee.     David  B.  Davies  died  on  the 
24th  May,  1848,  without  issue,  and  Mai^gaietta  Kicholl 
died  on  the  17th  October,  1858,   without  issue.    She 
never  repuUished  her  will  of  1838,  nor  did  she  execute 
any  subsequent  testamentary  writing.     David  K  Davies 
was,  at  the  time  of  his  death,  the  right  heir  of  Thomas 
Thomas.      Under  these  circumstances^  the  defendants 
asserted  that  the  will  of  Margaretta  Nicholl  was  a  valid 
exercise  of  the  power  limited  to  the  survivor  of  htrsel^ 
and  her  brothers,  and  the  Yice-GhanceUor  being  of  that 
opinion,  dismissed  the  plaintiff's  bill  with  oostSi 

iSli^  ff.   Cairns,  Q.a,   Mobhowae,    Q,a,    and  ff*^ 
WUUame  for  the  plamtiffi^  the  appeUants^ 
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The  intention  of  Sarah  Dayies  was,  that  the  power 
should  not  be  exerdaed  until  the  snmTor  had  been 
ascertained ;  this  intention  most  gorem  the  derolntion 
of  the  property, 

McAdam  v.  Logan,  8  Brown  C.  C.  810. 
Doty.  Tomkiaaon,  2  M.  &  S.  165. 
HdU  V.  E$ooU,  2  Kee.  441 ;  and  &  c  on  appeal, 
4  My.  ft  Cr.  187. 
The  Wilis*  Act  has  not  changed  the  law  in  this  respect ; 
at  all  eypnts,  the  Wills'  Act  has  not  changed  the  law  in 
eases  where  a  married  woman  is  donee  of  the  power. 
The  WilU  Ad,  7  WUl,  4  <fe  1  Yki.  e.  26,  #.  8. 
Bernard  v.  Minshullf  1  Johns.  276. 
The  limitation  in  favour  of  David  6.  Daries  shows  on  the 
face  of  the  will  an  intention  that  the  general  devise 
should  not  operate  as  an  exercise  of  a  power  which  the 
testatrix  could  not  effectually  exercise  unless  she  survived 
Darid  B.  Davies. 

The  SolkUor  Qenerai,  Giffard,  Q.C.,  and  W.  Pearson 
for  the  principal  defendants. 

Before  the  Wills  Act,  the  ultimate  survivor  might 
before  becoming  survivor  well  exercise  a  general 
power.  McAdam  v.  Logan,  and  Hole  v.  EacoU,  were  cases 
of.  special  powers  in  the  nature  of  trusts  involving  the 
duty  of  exercising  a  discretion  at  a  particular  time. 
Again,  in  neither  case  was  there  any  intention  that  the 
appointment  should  operate  as  an  exercise  of  the  sole 
power  limited  to  the  survivor. 

The  contention  on  the  other  side  would  wholly  exclude 
the  wills  of  married  women  from  the  operation  of  the 
Wilis'  Act 

Ecdes  V.  CJieyrUf  2  E.  &  J.  676. 

Freeling  and  WalUr,  for  other  parties,  took  no  part  in 
the  argument. 

HobJumMy  in  reply,  quoted, 
SiUherland  v.  NorOvtrwrt,  Sugden  on  Powers,   262 
(8th  ed.). 

The  Lord  Chancellor,  after  stating  the  facts  of  the 
''ase,  said  that  two  arguments  had  been  advanced  by  the 
plaintiffs  ;  Ist.  That  at  the  date  of  the  will  of  Mar- 
jraretta  Nicholl  the  power  had  not  arisen,  and  therefore 
(onld  not  be  exercised  ;  and  2nd.  That  the  will  was  not 
within  the  of»eration  of  the  Statute  of  Wills.  As  to  the 
iirst  the  power  was  general,  and  mi^t  be  used  for  the 
hencfit  of  the  donee,  and  was  therefore  equivalent  to  owner- 
j-hip  ;  in  fact,  the  right  of  ownership  certainly  belonged  to 
one  of  them,  and  it  was  only  uncertain  as  to  the  individual. 
There  was  a  possibility  of  ownership  in  each  of  them 
Trom  the  death  of  the  testatrix,  Sarah  Davies.  To  assert 
that  the  right  did  not  arise  until  the  person  of  the  donee 
was  ascertained,  was  to  beg  the  question  at  issue,  and  to 
affirm  a  concluaion  as  to  a  contingent  right  to  a  power  which 
would  be  wholly  untrue  with  respect  to  contingent  owner- 
ship. The  power  to  a  survivor  to  declare  a  trust  for  his 
own  benefit  was  not  distinguishable  in  principle  from  a 
trost  for  UiB  benefit  of  the  survivor :  the  one  was  a 
*  ontingsBt  intereity  the  other  a  contingent  power.     In 


Equity  a  contingent  interest  was  always  alienable  by 
deed  or  will ;  and  what  was  there  to  prevent  a 
person  having  a  contingent  right  to  appoint  for  his  own 
benefit  from  makingavalid  exercise  of  his  power  f  What 
was  there  in  principle  to  prevent  an  instrument,  executed 
before,  from  becoming  valid,  upon  the  happening  of  thef 
contingency  ?  What  he  now  said,  applied  only  to  general 
powers  affecting  equitable  estates;  the  old  role  at 
Common  Law,  making  contingent  remainders  inalienable, 
might  have  prevented  a  valid  exercise  of  a  contingent 
power  over  the  legal  estate  ;  but  in  Equity  this  rule  nevef 
prevailed  ;  and  if  a  right  to  declare  a  trust  for  his  own 
benefit  were  limited^  to  the  survivor  of  two,  either  of 
them  might  declare  it  subject  to  the  contingency,  and  the 
appointment  of  the  pwson  proving  to  be  the  survivor 
would  take  effect  on  the  happening  of  the  contingency. 

The  Lord  Chancellor  continued,  that  there  was  very  little 
authority  on  this  subject :  there  wei%  cases  in  the  books 
involving  powers  given  for  the  benefit  of  special  objects, 
and  therefore  in  the  nature  of  trusts,  and  powers  to  be 
exercised  at  a  particular  period,  and  not  to  be  exercised 
by  anticipation  :  inch  cases  proceeded  upon  an  obligation 
of  duty,  idiich  did  not  attach  to  an  absolute  ownership. 
Lord  Thurlow's  decision  in  McAdam  v.  Logan  was  not 
disputed,  and  the  dictum  attributed  to  Lord  Ellen- 
borough  in  Doe  v.  Tomkinaon  might  be  correct  if  con- 
sidered with  reference  to  the  then  existing  state  of  the  law, 
and  applied  to  the  exercise  of  a  trust,  and  not  of  a 
general  power.  The  Lord  Chancellor  referred  to  Lord 
St.  Leonards*  work  on  "Powers,"  ed.  1861,  and  com- 
paring the  references  to  Doe  r.  Tomkinson  at  pp.  124  and 
269,  he  said,  that  the  opinion  as  to  the  law  previous  U* 
the  Wills  Act  expressed  in  the  first  passage  was  not  satis- 
factorily supported. 

If  it  were  necessaiy  here  to  decide  the  question,  he 
should  be  of  opinion  that  a  general  power  of  appoint- 
ment over  equitable  estates  given  to  the  survivor  of  two 
could  be  well  exercised  by  the  will,  made  during  the 
lives  of  both,  of  the  person  who  turned  out  to  be  the 
survivor. 

But  though  the  validity  of  such  an  appointment  were 
not  disputed,  yet  a  general  devise  would  not  be  a  good 
execution  of  the  power  without  the  aid  of  the  statute  ; 
and  an  objection  was  made  by  the  appellants,  grounded 
on  the  8th  sect,  that  the  statute  could  not  be  applied 
to  render  any  devise  by  a  married  woman  valid  which 
would  not  have  been  valid  before  the  Act.  The  plaintiffs 
contended  that  the  application  of  the  24th  sect  would 
confer  a  testamentary  capacity  which  would  not  other- 
wise exist,  and  this  was  forbidden  by  the  8th  sect. 
This,  they  said,  would  make  her  will  valid  as  to  pro- 
perty, of  which  without  the  statute  it  woidd  not  be  a 
valid  disposition. 

The  Lord  Chancellor  continued  ;->it  was  obvious  that 
the  result  of  this  reasoning  would  exclude  all  wills  of 
married  women  from  the  benefit  of  the  Act  whenever 
such  wills  would  receive  a  more  extended  operation, 
which  he  thought  an  unlikely  intention  on  the  part  of 
.  the  legislature.     He  proceeded  to  consider  the  state  of 
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the  law  prior  to  the  Wills  Act,  and  the  mode  of  con- 
struction of  the  Act.  Infants  before  that  Act  could 
make  a  valid  will  of  personalty,  but  a  married  woman 
could  only  by  a  delegated  authority  or  power,  or  by 
means  of  a  separate  estate,  make  a  writing  in  the  nature 
of  a  will,  and  with  the  licence  and  consent  of  her  hus* 
band  she  could  make  a  will,  properly  so  called,  of  per- 
sonalty. The  intention  of  the  Act  was  to  render  infants 
absolutely  incapable  of  making  a  will,  and  to  preserve 
unaltered  the  testamentary  status  of  married  women.  A 
devise  of  real  estate  could  still  be  made  by  a  married 
Woman  only  by  virtue  of  a  trust  or  power,  and  her  capa- 
city to  bequeath  personalty  was  still  derived  firom  the 
licence  and  authority  of  her  husband.  A  distinction 
must  be  drawn  between  the  testamentary  power  and  the 
effect  and  operation  of  a  testamentary  appointment ;  the 
first  was  not  enlaiged  by  the  statute,  but  an  effect  and 
operation  could  be  given  to  the  testamentary  appoint- 
ment of  a  married  woman,  which  before  it  could  not 
have  had.  It  was  still  necessary  that  at  the  time  of  her 
decease  she  should  have  fuU  power  and  right,  indepen* 
dently  of  the  statute,  which  in  this  case  she  undoubtedly 
had.  The  meaning  of  the  8th  sect  was,,  that  no  mar- 
ried woman  should  acquire  any  greater  testamentary 
right  or  power  than  she  was  capable  of  possessing  under 
the  previously  existing  law  :  the  legal  status  of  a  ftnu 
covert  was  to  remain  the  same. 

As  to  the  construction  of  the  Aci^the  3rd  sect  was 
80  worded  as  to  give  the  most  extended  testamentary 
powers  to  every  person,  and  would  render  even  in£uits 
and  married  women  as  competent  as  other  persons^  were 
it  not  for  the  operation  of  the  7th  and  8th  sects. 
By  the  7th  sect  infants  were  absolutely  disqualified 
from  making  a  will ;  and  under  the  8th  sect,  the  legal 
position  of  married  women  remained  the  same  as 
before :  personally  they  acquired  no  enlarged  capacity 
from  the  statute,  but  the  testamentary  instrument  or 
will  when  made  might  have  the  benefit  of  the  more 
liberal  rules  of  interpretation  introduced  by  the  sta- 
tute; but  an  appointment  was  still  to  be  confined 
within  the  limits  prescribed  by  the  donor  of  the  power. 
It  was  not  necessary  that  the  authority  should  exist  at 
the  time  of  the  execution  of  the  will,  if  it  existed  at  the 
time  of  the  death  of  the  testatrix.  The  language  of  the 
Act,  aud  the  policy  of  the  legislature,  led  to  the  same 
conclusion.  Subject,  then,  to  an  objection  he  would 
presently  notice,  the  will  of  Margaretta  Nicholl  must, 
by  the  24th  sect,  be  read  and  applied  as  if  exe- 
cuted immediately  before  her  decease,  and  the  27th  sect 
would  make  the  general  devise  contained  in  it  a  good 
execution  of  the  power. 

It  was  said  that  an  intention  contrary  to  each  of  these 
two  conclusions  appeared  in  the  will ;  and  the  sign  of 
that  intention  was,  that  David  took  thereunder  an  estate 
far  life.  How  could  that  faci  be  taken  to  prohibit  the 
will  from  speaking  as  from  the  death  of  the  testatrix  ? 
Suppose  the  will  to  have  been  re-executed  after  the 
death  of  David,  would  the  circumstance  of  its  containing 
a  devise  that  had  lapsed  have  interfered  with  the  opera- 


tion of  the  testamentary  intention !  In  that  case  there 
would  be  nothing  to  prevent  liie  will  from  operating  as 
an  appointment,  but  the  general  devise  must  be  taken  as 
if  the  will  were  so  re-executed,  and  therefore  thiete  vas 
nothing  to  prevent  such  an  oparatiou  of  the  will.  The 
24th  sect,  must  be  shown  to  be  excluded  by  an  inten- 
tion having  a  continuing  operation  during  the  life  of  the 
testatrix,  and  the  27th  sect  must  be  similarly  exclnded. 
The  will  must  be  taken  as  if  executed  inmiediately  before 
death,  and  when  so  taken  must  show  an  intention  of 
depriving  the  general  devise  of  the  effect  given  to  it  by 
the  statute.  He  must  affirm  the  decree  and  dismite  the 
petition  with  costs. 

Lord  Chancellor,  t     Ex  parte  Chxtiuseiu.;  n 
5  Dec.  1862.        )  Gkiffites. 

bankruptcy — Official  Assignee — Costs  of  Consent, 

^  • 

Costs  of  appearance  of  official  assignee  to  assent  to, 
petition  will  be  disallowed. 

This  was  a  petition  to  discharge  an  order  of  a  registrar 
in  bankruptcy. 

Baeon,  Q.  C,  and  De  Qex  in  support  of  the  petition* 
Stoanston  for  the  bankrupt 

E,  X.  Karslake  and  LoveUtoi  supporting  and  oppoaiBg 
creditors  respectively. 

Eyre  Llojfd,  for  official  assignee^.  coBsentsd  to  the 
prayer  of  the  petition. 

Thk  Lord  Chanckllor  said,  when  the  official  assignee 
had  no  other  duty  to  dischai^  than  to  say  he  consented, 
it  would  be  sufficient  if  he  communicated  his  consent  to 
the  petitioner  :  he  need  not  appear,  and  his  costs  would 
not  be  allowed. 


5  Djbo.  1862.         )  ^ 

Bankruptcy-— 32nd  General  Order,   18G1— *!«• 

Evidence. 

The  Z2nd  General  Order^  1861,  is  eonfined  to  evideM 
on  the  matier  in  issm. 

De  Gex,  in  support  of  an  appeal,  proposed  to  read  an 
affidavit  containing  a  narrative  of  the  proceedings  in  th« 
Court  below,  when 

LiUle,  for  the  respondent,  submitted  that  it  coold  not 
be  read  without  permission,  citing  32nd  Oeneral  Order, 
1861. 

The  Lord  Chancsllor  said,  that  order  most  be 
understood  with  reference  to  evidence  on  the  matter  iQ 
issue,  and  not  to  evidence  of  proceedings  in  the 
Court  below:  the  affidavit  was  for  the  purpose  of 
informing  the  Court  of  what  had  taken  place  below,  and 
there  was  no  attempt  to  introduce  new  evidence  on  the 
matter  in  issue. 
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Dickinson  r.  Tsasdale. 


PUa^taitUes  of  Limitaiiom — Interest  in  land — 
Payment  on  account. 

A  diary  tf  debts  en  real  edcUe  apecijically  devised, 
folhwe^  hjf  a  dirtetion  to  executors  to  raise,  hy  mortgage 
cr  o^Urteise,  money  for  payment  of  the  debts,  does  not  vest 
in  the  executors  an  interest  in  land  so  as  to  bring  the  ease 
mthinsecL  25  of  9  4k  i  WiU.  4,  &  27. 

To  a  bUl  seeking  to  enforoe  a  charge  or  trust  it  is  not 
neeestary  to  plead  Z  A  4  WilL  4,  c  42,  in  addition 
to  1 4:4  WilL  4,  c  27,  though  a  personal  remedy  is 
prayed, 

Jkbtt  are  ehargedbyawiU  on  estates  devised  s^Mrateiy; 
a  payment  on  aeeount  by  one  devisee  does  not  keep  eUive 
ike  remedy  against  another. 

The  report  of  this  case  before  the  Master  of  the  Rolls 
will  be  found  ante,  p.  7,  where  the  material  &ct8  are 
stated. 

The  Master  of  the  Bolls  allowed  the  plea  of  the  de- 
fendant H.  Proud  with  costs. 

The  plaintiff  appealed. 

Kay,  for  the  plaintiff— 

1st  The  will  creates  an  express  trust  so  as  to  bring  the 
case  within  the  25th  section  of  the  Act 
Under  the  old  law  a  charge  was  equivalent  to  a  trust, 

Hmgreanes  v.  MiteheU,  6  Had.  826. 

BaUy  r.  BHns,  7  Yes.  819. 
There  is  a  special  clause  in  the  Act  (sect  40)  referring 
to  chaigea,  and  a  simple  charge  is  not  now  an  express 
treat, 

Dundas  T.  BlaJte,  11  Ir.  £q.  R.  188 ; 
bat  when  combined  with  other  circumstances,  it  may 
still  be  considered  a  trusty 

Commissioners  of  Charitable  Donations  y.  Wybrants, 
2J.  &L.  182; 
a  de?iae  to  trustoes,  subject  to  a  charge,  creates  an  ex- 
press trust, 

Bunt  y.  Bateman,  11  Ir.  £q.  R.  860. 
Iq  this  case,  in  addition  to  the  charge,  there  is  a  direc- 
tion to  raise  sufficient  money  by  mortgage  or  otherwise ; 
this  is  equivalent  to  a  direction  to  sell, 

Tasker  v.  Small,  6  Sim.  625 ; 
ud  a  direction  to  sell  creates  an  express  trusty 

8eoU  T.  Jones,  4C.kV.  882. 
The  present  case  cannot  be  distinguished  from, 

Jaequet  r.  Jaequet,  27  Bear.  882. 
[Tbe  Loud  Chanosllob,  — In  order  that  sect  25 
Dtty  apply,  we  must  have  two  things— an  express  trust, 
^  an  estate  or  interest  vested  in  a  trustee  ;  here  there 
13  no  gift  to  a  trustee.] 

The  direction  to  the  executors  to  sell  creates  a  suffi- 
cient intenst  within  the  meaning  of  the  interpretation 
clansft. 

Anjafefow  Urmini  has  been  decided  to  be  sufficient, 
Tmmgr.  Lord  Waterpark,  18  Sim.  204. 


Cox  V.  Dolman,  2  De  O.  M.  &  O.  592. 

Snow  V.  Booth,  8  Be  G.  M.  &  O.  69  ; 
although  an  interesse  termini  is  a  right  only,  not  an 
estate. 

Doe  V.  Walker,  5  B.  ft  C.  111. 
So  an  agent  to  receive  rents  is  an  express  trustee  within 
the  section. 

Knight  v.  Bowyer,  2  De  G.  ft  J.  421. 
The  word  "interest"  in  the  interpretation  clause  must 
receive  a  liberal  construction,  and,  being  opposed  to  an 
estate,  cannot  refer  to  anything  but  such  a  power  as  is 
here  given  to  the  executors. 

It  is  not  necessary,   in  seeking  to  enforce  a  trust 
against  land,  to  have  a  trustee  before  the  Court, 

Lewis  V.  Duneombe,  29  Beav.  175. 
2nd.  The  plea  is  bad  in  form. 

The  plaintiff  seeks  to  chaige  the  defendants  personally 
under 

llGeo.  4ftlWilL4,  c.  47; 
the  defendant  ought  therefore  to  have  pleaded  the  Statute 
of  Limitations  applicable  to  specialty  debts,  viz., 

8  ft  4  WilL  4,  c  42. 
3rd.  The  plea  admits  the  payments  on  account  made 
by  the  other  defendant 

These  payments  take  the  case  out  of  the  statute  as  to 
both  defendants, 

Roddasn  v.  Morley,  1  Be  G.  ft  J.  1. 

Hclbhouse,  Q.a,  and  W.  Brodriek  (A.),  for  the  de« 
fendant  H.  Proud,  were  not  called  upon. 

The  Lobd  Chancellob  said  that  he  had  listened  with 
much  pleasure  to  the  argument  of  the  counsel  for  the 
plaintiff,  but  he  felt  bound  to  decide  against  it  without 
hesitation,  as  great  mischief  might  arise  if  the  question 
were  not  freed  from  doubt  so  far  as  his  judgment  could 
do  so. 

It  must  be  admitted  that  the  plaintiff  was  barred  by 
the  statute  8  ft  4  WilL  4,  c.  27,  unless  his  right  were 
saved  by  virtue  of  sect  25  of  that  statute.  There  were 
minor  points  to  which  he  would  presently  refer,  but  that 
was  the  principal  contention. 

The  plaintiff  was  under  the  obligation  of  showing  that 
land  or  rent,  or  some  estate,  share,  or  interest  therein, 
was  vested  in  a  trustee,  upon  an  express  trust,  to  the 
benefit  of  which  he  was  entitled.  An  express  trust  was 
required  by  the  statute  in  opposition  to  trusts  by  impli- 
cation and  trusts  arising  by  operation  of  law.  Two 
things  must  combine  to  bring  a  case  within  the  saving 
clause ;  there  must  be  a  trustee  with  an  express  trust, 
and  an  estate  or  interest  vested  in  the  trustee  to  be 
affected  by  the  trust. 

This  reduced  the  case  to  the  simple  inquiry,  whether 
any  estate  or  interest  was  given  by  the  will  to  the  indi- 
viduals nominated  as  trustees  upon  an  express  trust  for 
the  benefit  of  creditors. 

It  was  important  to  adhere  with  accuracy  to  the  use  of 
words  which  had  an  established  meaning  in  legal  nomen- 
clature, though  they  might  be  employed  differently  in  a 
metaphorical  sense.     No  distinction  was  more  clearly 
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establislied  than  that  between  a  power  and  an  estate. 
Powers,  to  adopt  the  classification  of  Lord  St  Leonards, 
vere  of  three  kinds,  appendant,  in  gross,  or  simply 
collateral.  A  power  of  the  last  kind  was  an  authority  to 
deal  with  an  estate,  no  interest  in  which  was  vested  in 
tbe  donee  of  the  power ;  it  was  wholly  different  from  an 
estate  or  interest. 

It  might  be  conceded  to  the  plaintiff  that  sach  a  power 
might  in  one  sense  be  the  subject  of  a  trust.  There 
Slight  be  an  obligation  coupled  with  the  exercise  of  it, 
and  a  person  entitled  to  insist  on  that  exercise,  so  that 
by  a  metaphorical  and  somewhat  incorrect  use  of  lan- 
guage, the  power  might  be  said  to  be  the  subject  of  a 
tmst,  the  .donee  a  trustee,  and  the  person  entitled  to  call 
for  its  exercise  a  cestui  que  trust. 

But  though  this  were  conceded,  yet  the  subject  matter 
would  remain  in  its  integrity  as  a  simple  power  or  autho- 
rity, to  be  distinguished  from  an  estate  or  interest. 

The  words  "land  or  rent"  in  the  25th  sect,  were  ex- 
]Kinded  by  the  interpretation  clause,  which  sulMtituted 
for  them,  any  estate,  share,  or  interest  in  laud.  The 
question  then  was,  whether  the  executors  took  under 
tiiis  will  any  estate,  share,  or  interest,  in  the  lands 
charged  with  debts. 

In  various  cases  where  an  estate  had  been  directed  to 
be  dealt  with,  it  had  been  held,  that  the  estate  was  given 
by  implication  to  the  person  directed  to  deal  with  it. 
If  thus  will  came  within  the  rule  established  by  those 
ilecisions,  there  would  be  no  difficulty  in  saying  that  the 
executors  took  such  an  estate  or  interest  as  would  bring 
the  case  within  sect  25 ;  but  the  whole  construction  of 
the  will  forbad  him  from  arriving  at  such  a  conclusion. . 

His  Lordship  then  stated  the  will,  and  said  that, 
having  regard  to  the  specific  devises  contained  in  it,  he 
eould  come  to  no  other  conclusion  than  this,  that  a 
simple  authority  or  collateral  power  was  given  to  exe- 
cutors in  whom  no  estate  or  interest  was  vested.  The 
antecedent*  dispositions  made  it  impossible  that  an  estate 
should  be  given  by  implication  to  the  executors  to  enable 
thfin  to  execute  the  authority.  There  was  then  a  mere 
cUargc  of  debts,  coupled  with  a  collateral  authority  to 
raise  by  mortgage  or  otherwise  (which  words  would 
include  a  sale,)  such  moneys  as  would  be  required  for 
payment  of  debts  after  exhausting  the  personalty. 

It  had  been  argued,  that  in  aU  reason  and  piinciple,  a 
power  of  this  nature  was  equivalent  to  an  estate,  as  it 
was  capable  of  being  used  in  such  a  manner  as  to  effect 
all  that  could  have  been  done  had  an  estate  been  g^ven. 

Were  it  possible  for  him  to  enlarge  the  words  of  the 
statute,  there  would  be  no  objection  in  reason  to  the 
adoption  of  this  view.  But  the  legislature  had  not 
thought  fit  to  include  the  case  within  the  words  em- 
ployed. He  must  preserve  the  distinction  between 
power  and  interest,  authority  and  estate,  and  would  be 
overstepping  the  limits  of  judicial  interpretation,  and 
adding  new  words  to  the  statute,  if  he  held  that  this  was 
a  case  falling  within  the  exception.  The  bar  to  the 
plaintiff's  remedy  as  against  the  lands,  wis  therefore 
e^mpleto  by  lapse  of  time. 


He  had,  in  the  next  place,  to  consider,  whether  there 
was  any  objection  to  the  plciia  by  reason  of  the  st&tate 
3  &  4  Will.  4,  c.  42,  not  havihg  been  in  terms  pleaded. 
That  statute  applied  to  actions  of  debt  and  covenant 
against  devisees  ;  and  it  was  not  the  business  of  a  conrt 
of  equity  to  entertain  an  action.  The  object  of  the  bill 
was  to  enforce  a  charge,  and  to  have  the  benefit  of  in 
express  trust ;  and  it  was  not  necessary  to  plead  a  statate 
that  had  reference  to  a  personal  remedy. 

As  to  the  contention  that  the  acknowledgment  of  one 
of  several  devisees  of  distinct  estates,  extended  to  keep 
alive  the  remedy  against  all  the  devisees  under  the  same 
will,  it  was  unreasonable  in  point  of  principle,  and  not 
supported  by  the  case  cited,  which  was  a  case  of  t«iint 
for  life  and  remainderman  of  the  same  estate.  He  ms 
bound  to  hold  the  decree  ri^t,  and  though  somewhat 
reluctant  to  do  so,  he  must  dismiss  the  petition  as  ufloal 
with  costs. 


Iiord  Chttncellor. 

9  Deo.  1862. 


Waugh  r.  Wbbx. 


Principal  and  Surety — Payment  by  Surety—Ap- 
propfiation — Married  Woman — Parties, 

A  paymevU  by  a  surety  must  he  appropriated  in  atmrd- 
ance  vfiih  his  iTUentioti,  and  eamwt  be  conirolkd  Jor  (he 
benefit  of  the  principal. 

A  surety  guaranteed  the  sufficiency  of  a  security  cffotm^ 
part  of  (he  principal's  debt — 

Held,  that  the  release  of  his  guarantee  did  not  nBcetsarilii 
vacate  the  security. 

A  married  woman  is  not  a  proper  party  to  a  bill  seeking 
only  to  affect  her  husbands  interest  in  her  real  estate. 

In  1848  B.  Wren  and  Elizabeth  his  wife,  the  defend- 
ants  in  this  suit,  deposited  with  the  Darlington  District 
Joint  Stock  Banking  Company,  represented  by  the 
plaintiff,  the  title  deeds  of  real  estate  to  which  the  wife 
was  entitled  under  her  father's  will. 

A  memorandum  signed  by  the  defendants,  and  delivered 
to  the  banking  company  together  with  the  deeds,  ex- 
plained the  deposit  to  be  for  the  purpose  of  securing  all 
and  every  sum  and  sums  of  money  which  was  or  were 
then,  or  which  should  thereafter  be  due  or  owing  from 
the  said  B.  Wren  on  the  balance  of  his  account  current 
with  the  said  banking  company,  so  that  the  same  did 
not  exceed  in  the  whole  the  sum  of  2000^. ;  and  the 
defendants  thereby  agreed  to  execute  a  mor^ge  when 
required. 

A  question  arising  as  to  the  sufficiency  of  this  security, 
application  was  inade  to  T.  Wren,  the  father  of  the 
defendant  B.  Wren,  who  thereupon  wrote  to  the  manager 
of  the  bank  a  letter  in  the  following  terms  : — 

"I  beg  to  say  that  the  deeds  lodged  by  my  son,  B. 
Wren,  are  good  for  the  amount  of  the  arrangement  with 
him,  otherwise  I  will  guarantee  the  same." 

In  1857  the  defendant  was  indebted  to  the  banking 
company,  according  to  his  own  admission,  in  the  sum  of 
4,600?.    They  refused  to  make  any  fiirther  advances,  an  J 
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the  account  remained  unaltered  until  1858,  when  T. 
Wren  paid  3000/.  in  reduction  of  the  debt  due  from  his 
son. 

The  bill  was  filed  to  obtain  the  benefit  of  the  memo- 
randum of  1848,  and  the  Master  of  the  Rolls  ordered  the 
defendant  B.  Wren,  in  default  of  payment  of  the  balance 
due  from  him,  to  execute  to  the  plaintiff,  or  such  person 
as  he  should  approve,  a  conveyance  of  all  his  estate  in 
the  premises  comprised  in  the  memorandum. 

The  defendants  appealed. 

Several  lines  of  defence  were  advanced  by  the  answer 
of  the  defendants,  but  on  the  rehearing  they  relied  ex- 
clTisirely  on  the  effect  of  the  payment  of  8000/.  made  in 
1858  by  T.  Wren. 

T.  Wren  deposed  that  he  had  paid  part  of  the  3000/. 
in  liquidation  of  his  engagement  entered  into  by  the 
letter  aborve  stated,  which  was  thereupon  delivered  up  to 
him  ;  and  the  remainder  voluntarily  in  (hrther  reduction 
of  his  son's  debt. 

On  one  oonstmetion  of  the  will  under  which  the  de- 
fendant £.  Wren  claimed,  she  was  entitled  to  a  moiety 
of  the  estates  in  question  to  her  separate  use.  The  bill, 
however,  was  not  framed  so  as  to  affect  separate  estate, 
and  the  plaintiff  did  not  attempt  to  chai^  her  separate 
interest,  if  any.  The  defendants  had  put  in  a  joint 
appearance. 

Selvryn,  (2.C.,  and  MareU,  for  the  phiintiff. 

The  fathei^s  payment  was  made  simply  to  reduce  the 
son*s  debt  within  the  sum  covered  by  his  security,  and 
did  not  disshaige  the  mortage  debt. 

Bc^ggaUay,  Q-C,  and  Fry,  for  the  defendants. 

The  father  was  a  surety  for  the  amouut  secured  by  the 
deposit  The  sum  due  in  1857  was  no  longer  of  the 
nature  of  a  floating  balance,  only  2000/.  could  be  re- 
covered as  against  the  mortgaged  estates,  and  the  8000/. 
paid  by  the  father  must  be  appropriated  to  satisfy  that 
part  of  the  debt,  and  so  exonerate  the  estates. 

The  surety  could  not  be  discharged  without  discharg- 
ing the  debt  for  which  he  was  liable,  and  the  security 
yrith  it. 

The  father's  view  as  to  the  operation  of  his  payment 
was  immaterial. 

Thz  Lord  Chakcellor,  after  stating  the  material 
facts,  proceeded  to  say  that  the  guarantee  of  the  father, 
though  obscurely  expressed,  might  be  described  as  a 
warranty  that  the  property  comprised  in  the  son's 
security  should  be  good  for  the  amount  therein  men- 
tioned, namely,  2000/.  The  father,  therefore,  was  a 
surety  for  the  son  to  the  amount  of  any  deficiency  in  his 
security.  In  1858  he  paid  3000/.  for  the  benefit  of  the 
son,  and  the  only  question  was,  upon  what  terms  and 
with  what  object  that  sum  was  paid  and  received  ? 

The  genenl  rule  was  expressed  by  the  maxim  of  the 
civil  hsWf  fuiequid  solvitur,  solvUur  secundum  modum 
aolmfUiB,  Undoubtedly  the  father  might  have  appro- 
priated any  part  of  the  3000/.  in  express  liquidation 
of  ao  mdi  ti  the  son's  debt  as  was  covered  by  his 

wonld  have  been  a  distinct  payment 


of  the  mortgage  debt  of  the  son.  But  in  his  affidavit 
the  father  says  in  effect  that  he  made  the  payment  1» 
redeem  his  guarantee,  and  to  reduce  the  son's  debt  withift 
the  limits  of  the  son's  security.  The  first  reason  assigned 
by  him  was  perfectly  compatible  with  the  second.  A 
voluntary  payment  by  a  surety  could  not  in  any  way  be 
controlled  by  the  principal,  though  a  payment  by  tiw 
principal  might  bo  controlled  by  a  surety.  It  was 
perfectly  competent  to  the  father  to  moke  a  pay- 
ment in  consideration  of  which  his  guarantee  should 
be  delivered  up  without  the  son's  mortgage  debt 
being  discharged.  The  Court  was  bound  to  acci^pt  the 
father's  statement,  and  that  was  inconsistent  with  tbo 
idea  that  he  intended  the  son's  security  to  be  redeemed 
or  deliveied  up.  He  intended  to  reduce  the  debt  to  such 
a  sum  that  the  son  would  be  in  no  danger  of  being 
pressed  by  the  banking  company.  This  testimony 
received  the  strongest  confirmation  from  the  £acts.  Had 
the  father  intended  to  redeem  the  son's  security,  he  would 
have  required  the  memorandum  to  be  delivered  up,  and 
the  deeds  to  be  returned  ;  and  the  son  would  have  done 
so  had  he  thought  that  the  security  was  redeemed  by  the 
payment.  Both  the  testimony  of  the  father  and  the 
emdentia  rei  led  to  the  conclusion  that  the  mortgage 
security  was  intended  to  continue  as  to  the  balance,  and 
that  intention  must  rule  the  case. 

The  bill  had  brought  the  wife  before  the  Court  without 
a  definite  reason,  aiid  the  plaintiff  was  willing  to  confiae 
his  claim  to  the  husband's  interest  only.  In  that  view 
of  the  case  the  wife  ought  not  to  have  been  made  a  party^ 
and  the  bill  must  be  dismissed  as  against  her. 

Had  the  point  been  taken  by  the  pleadings  or  petition 
of  appeal,  he  would  have  gone  on  to  give  special  direc- 
tions ;  but  as  it  was,  he  could  only  set  right  the  record* 
The  petition  must  be  dismissed  with  costs. 


Iiords  tFustioos.      )  ..^ 

8,  10  Nov.  4  Dec.  1862.    ) 

Specific  performance —  Unenforced  terms — Personal 

services. 

An  agreement  earUaining  essential  terms,  of  which  hy 
reason  of  their  nature  the  Court  could  not  enforce  the  per* 
fortMLnee,  cannot  be  decreed  to  be  specifically  performed  as 
to  the  residue. 

An  agreement  by  defendant  to  grant  a  lease  of  oal  -trharf 
eoTUained  stipulatums  for  the  employment  by  the  plaintiff 
of  the  defendant  at  a  remuneration,  which  stipulations 
were  held  to  be  inseparably  united  as  correlative  obliga- 
tions with  the  stipulatums  to  grant  the  lease — 

Held,  ^utt  specific  performance  of  the  agreement  to  lease 
could  not  be  enforced. 

This  case  came  on  by  way  of  an  adjourned  appeal  from 
a  decision  of  Vice-chancellor  Wood. 

The  bill  was  for  specific  performance  of  an  i^ree!ncnt 
to  grsnt  a  lease  of  a  coal  wharf  and  plant,  but  frofm  thu 
peculiar  nature  of  the  whole  agreement,  which  is  set  o«t 
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below,  it  was  urged  on  the  part  of  the  defendants  that 
Specific  performance  could  not  be  enforced  consistently 
with  the  rules  of  the  Court. 

The  cause  was  heard  in  due  form  on  replication  filed. 

The  terms    of  the    agreement  were   as    follows :  — 
''Memorandum  of  agreement  made  and   entered  into 
this  13th  day  of  October,  1858,  between  Samuel  Fossick, 
coal  merchant,   of  Ashton  Wharf,   Blackwall,  in    the 
oonnty    of    Middlesex ;    and    John    Maude  Ogden,   of 
Sunderland,   in    the    county    of   Durham.      The    said 
Samuel  Fossick  agrees  to  let,  and  the  said  John  Maude 
Ogden  agrees  to  take  the  wharf  and  premises  known 
as  Ashton's  Wharf,  Blackwall,  aforesaid,  with  the  use 
of  the  engine,  machinery,  and  buildings  (including  the 
part  held  by  Paulsen  and  Madsen)  at  the  yearly  rental 
of  280/.,  the  said  John  Maude  Ogden  to  pay  all  rates, 
taxes,  and  outgoings  in  respect  of  the  said  premises,  for 
the  time  he  is  in  possession  under  the  followjng  restric- 
tions ;  that  is  to  say,  that  the  said  John  Maude  Ogden 
may  give  up  possession  of  the  said  premises  on  giving 
one  month's  notice  during  the  first  year,  or  at  any  sub- 
sequent  year  at  one  month's  notice,  and  if  after  the  first 
twelve  months  of  the  said  term  the  said  John  Maude 
Ogden  should  feel  disposed  to  take  a  lease  of  tbe  said 
premises,  he  the  said  Samuel  Fossick  hereby  agrees  to 
grant  unto  the  said  John  Mande  Ogden  a  lease  of  the 
■aid  premises  at  the  yearly  rental  aforesaid  for  fourteen 
years,  and  a  further  term  at  the  expiration  thereof  of  ten 
years,  at  the  yearly  rental  of  250/.  per  annum,  free  of 
all  costs,  charges,  and  deductions,  the  said  leases  to  con- 
tain all  the  usual  covenants  for  repairs,  and  the  privilege 
of  abandoning  the  same  after  six  months'  previous  notice. 
And  the  said  Samuel  Fossick  engages  his  services  to  the 
«aid  John  Maude  Ogden  for  the  sale  of  the  coals  and 
landing  and  shipping  goods^  and  generally  in  considera- 
tion of  his  receiving  the  sum  of  200/.  per  annum,  to  be 
paid  weekly  for  such  services,  and  in  addition  to  such 
salary  a  guarantee  commission  of  lOs,  per  100/.  on  the 
amount  of  sales  when  remitted  during  the  first   six 
months.    Mr.  Fossick  is  to  make  up  a  cash  account  every 
Monday  for  the  previous  week,  deducting  the  cash  pay- 
ments of  that  week,  and  remit  the  balance  on  Monday 
night  after  the  first  six  months.     Mr.  Fossick  is  to 
balance  and  pay  up  cash  for  all  coals  previously  gone  out, 
deducting  payment  as  before,   and  so  continue  every 
following  Monday  to  remit  cash  for  all  coals  gone  out, 
less  such  payments  during  the  previous  week.     And  the 
said  John  Maude  Ogden  agrees  to  maintain  the  said  pre- 
mises and  buildings  and  machinery  in  as  good  condition 
as  they  now  are  during  the  time  of  his  holding.    The  said 
Samuel  Fossick  is  to  attend  the  business  of  the  said  John 
Maude  Ogden,  and  not  to  engage  with  any  other  person ; 
and  the  said  Samuel  Fossick  whilst  so  engaged  shall  be 
at  liberty  to  lead  the  coals  sold  from  the  wharf  at  the 
usual  costs  and  charges  paid  for  such  leading,  with  the 
accommodation  the  said  wharf  and  premises  afibrds  for 
his  horses  and  conveyances,  or  cause  the  same  to  be 
delivered  by  carters  in  the  usual  way  and  allowed  for 
accordingly,  unless  the  said  John  Maude  Ogden  prefers 


to  lead  the  coals  himself,  which  Mr.  Fossick  agrees  he 
shall  be  at  liberty  to  do  at  any  time  he  chooses,  and  the 
said  Samuel  Fossick  be  considered  to  be  engaged  as  afore- 
said during  the  period  that  the  tenancy  shall  exist  And 
it  is  further  agreed  that  the  rent,  taxes,  and  expenses  of 
the  said  wharf  and  premises  shall  commence  and  be  pay- 
able by  the  said  John  Maude  Ogden  on  the  dischsrge  of 
the  first  vessel,  and  from  that  time  until  the  tenancy 
shall  be  determined  according  to  the  terms  herein  con- 
tained." 

Wood,  V.-C.  was  of  opinion  that  this  document  con- 
stituted two  independent  and  distinct  contracts,  one  for 
the  lease  of  the  whasf,  &c.,  the  other  for  the  engagement 
of  the  services  of  Samuel  Fossick,  and  accordingly  he 
decreed  specific  performance  of  the  agreement  to  let  the 
wharf,  leaving  the  parties  to  whatever  oourse  they  mi^t 
be  advised  in  regard  to  the  other  contract 

When  the  case  came  on  before  the  Lords  Juitiees  on 
the  former  occasion,  they  were  of  opinion  that  the  appeal 
was  premature,  for,  whatever  the  opinion  of  the  Vice- 
Chancellor  might  be,  there  did  not  seem  to  be  anything 
in  his  order  inconsistent  with  directing  a  lease  which 
should  contain  covenants  as  to  the  services  of  Samnel 
Fossick,  and  a  proviso  for  re-entry  in  case  of  breach  of 
those  covenants  which  might  satisfy  the  defendants,  and 
they  remitted  the  matter  to  the  Vice-ChanccUor  to  settle 
a  lease. 

The  lease  as  settled  by  the  Vice-Chancellor  contained 
mutual  covenants  to  observe  and  perform  the  terms  of 
the  agreement  hereinbefore  set  out,  a  copy  of  which  wis 
affixed  as  a  schedule  to  the  lease,  and  it  contained  a  pro- 
vision that  George  Fossick  (who  was  a  mortgagee  of 
Samuel  Fossick's  interest  in  the  wharf  at  the  date  of  tiie 
agreement,  and  who  had  consented  to  the  arrangement 
with  Mr.  Ogden  on  the  faitii,  it  would  seem,  of  the 
agreement  for  the  employment  of  his  brother,  Mr.  S. 
Fossick)  might  re-enter  on  non-payment  within  twenty- 
one  days  after  demand  of  any  rent  due,  or  on  non-payment 
within  twenty-one  days  of  any  judgment  for  damages  to 
be  recovered  in  any  action  at  the  suit  of  Samuel  Fosnek 
for  breach  of  the  covenants  on  the  part  of  Mr.  Ogden  to 
be  observed. 

From  this  settlement  the  defendants  diraented  alto- 
gether. 

As  the  appeal  was,  from  the  whole  decree,  counsel  for 
the  plaintiffs — 

JtoU,  Q.a,  W.  James,  Q.a,  and  J.  G.  McarUn,  opened 
the  case. 

They  submitted  that  the  provision  for  re-entry  w»s 
larger  than  the  defendants  were  entitled  to,  as  there  was 
no  express  contract  for  re-entry  or  defeasance  of  the 
lease.  The  utmost  they  could  claim,  and  that  only 
as  a  matter  of  favour,  was  a  provision  for  re-cntiy  on 
non-payment  of  rent,  but  the  plaintiffs  were  willing  to 
concede  the  provision  in  the  draft  lease  as  settled  by  the 
Yice-Chancellor.    They  cited, 

Chambers'  Landlard  and  Tenant,  445, 
Chwreh  ▼.  JBrount,  15  Vcs.  288 ;  1  Ha.  176, 182, 
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and  relied  on  the  analogy  of  the  Leases  and  Sales  of 
Settled  Estates  Act,  and  on 

Sugdcn  on.  Powers,  818,  pt  3  (8th  ed.). 

3  Jknridson's  Conveyancing,  pt.  1,  892,  408. 

Sir  If.  Cairns,  Q.C  and  Boxburgh,  for  Samuel  Fossick, 
contended  that  the  whole  case  was  opened,  as  the  terms 
of  the  provision  were  not  such  as  the  defendants  could 
consent  to. 

Thej  urged  that  the  bill  should  have  been  dismissed, 
for  the  agreement  was  one,  and  not  seyerable  into  two 
distinct  contracts,  and  the  agreement  relating  to  the 
services  of  Samuel  Fossick,  was  not  one  of  which  the 
CoQit  could  decree  specific  performance.  If,  therefore, 
&  decree  could  not  secure  that  the  agreement  should  be 
eatirelj  performed,  there  could  be  no  order  for  specific 
perfonnance  of  part  of  it.    They  cited, 

Jervis  v.  Edwards,  1  Con.  k  L.  242. 

audUT  Y.  Wedderhum,  3  K.  &  J.  398. 

FairlfTother  v.  Arkill  (unreported). 

HiUs  T.  Crow,  2  Phil.  60. 

iMvdty  T.  Wagner,  1  De  6.  M.  A;  G.  626. 

Giffard,  Q,C.  and  Faber,  for  Oeoige  Fossick  the  mort- 
gagee, sapported  the  same  view  of  the  case  as  the  other 
defendant — ^they  urged  that  the  contract  for  employing 
Somael  Fossick  was  the  sole  consideration  to  George 
Fossick  for  joining  in  the  arrangement,  and  cited,  in 
addition, 

Pickering  ▼.  Ths  Bishop  of  Ely,  2  Y.  &  C.  C.  C.  249. 
Shrvwsbury  and  Birmingham  Bailway  Company  ▼. 
Johnstm^  3  De  G.  M.  k  G.  914. 

BoU,  <ia,  in  reply,  cited, 

Coambe  v.  Lidiard,  2  M.  A;  K.  261. 

Gihstm  T.  CMdsmid,  6  D.  G.  H.  ft  G.  75L 
And  aigued  that  all  the  cases  in  which  specific  perform- 
SDce  had  been  refused  on  the  grounds  taken  by  the 
defendants,  were  cases  where  the  services  to  be  performed 
were  on  the  part  of  the  plainti£  If  the  defendants'  con- 
tention were  correct,  no  lease  should  be  granted  until 
after  the  expiration  of  the  term  for  which  by  the  memo- 
nndom  they  had  contracted  to  grant  it. 

Th£  Coubt,  in  delivering  judgment,  briefly  recapitu- 
lated the  principal  facts,  slluding  particularly  to  the 
provisions  in  the  agreement  for  the  services  of  Samuel 
Fossick,  and  said  that  by  reason  of  the  parties  having 
difiered  as  to  the  lease,  the  whole  appeal  had,  under  the 
circomstances,  been  opened;  and  it  was,  therefore,  in- 
ciunbent  on  them  to  decide  upon  the  appeal. 

The  objection  raised  to  the  Vice-Chancellor's  decree  was, 
that  there  were  essential  terms  in  the  agreement  which, 
from  their  nature,  were  not  such  as  could  by  the  practice 
of  the  Court  be  made  the  subject  of  a  decree  for  specific 
performance,  and  that  specific  performance  of  part  of  a 
coutnct  could  not  be  decreed :  if  there  be  any  decree  for 
specific  perfonnance,  it  must  be  of  the  whole  contract  in 
its  entirety.  Some  cases  had  been  cited  in  which  specific 
performance  of  part  of  a  contract  had  apparently  been 
decreed,  but  these  would  be  found  to  be  cases  in  which 


the  part  decreed  to  be  performed  was  in  reality  a  dif- 
ferent and  independent  contract  from  that  which  was 
left  untouched  by  the  decree  :  they  were  chiefly  cases  of 
injunction  and  negative  coTenants  which  were  founded 
on  the  jurisdiction  of  the  Court  to  interfere  to  prevent 
irreparable  damage;  and  these  were  not  strictly  in 
point  as  to  the  present  case,  except  so  far  that  they 
showed  that  the  Court  must  in  this  case  be  satisfied 
whether  the  contract  was  in  reality  separable  into 
independent  contracts  or  not.  It  was  clear  that  specific 
performance  of  the  entire  contract,  if  it  was  inseparable, 
could  not  be  decreed,  as  there  were  several  stipu- 
lations of  which  in  their  nature  performance  could  not 
be  compelled  by  the  Court. 

They  thought  that  the  agreements  for  the  lease,  and 
for  the  services,  were  intended  to  be  inseparable  cor- 
relative obligations :  one  prominent  consideration  with 
S.  Fossick  seemed  to  be  that  he  might  continue  hia 
connection  with  the  business  to  be  carried  on  at  the  wharf. 

It  had  been  contended  that  covenants  in  the  lease 
would  be  sufficient  to  secure  the  defendant;  but  a  cove- 
nant could  not  secure  to  Fossick  the  continuance  of  his 
connection  with  the  business,  nor  could  the  proviso  for 
re-entry,  contended  for  by  the  plaintiff',  offer  him  any 
security  on  this  point 

It  was  ordered  that  the  bill  be  dismissed  without  costs, 
and  without  prejudice  to  any  action  which  the  plaintiff 
may  be  advised  to  bring,  and  that  the  deposit  bo 
returned. 

James,  Q,  C. ,  suggested  that  as  the  bill  prayed  damagesi 
the  words  **  without  prejudice,  &c."  were  advisable, 
which  suggestion  was  assented  to. 


Lords  Justices. 

14, 18, 19  Nov.  y  Dec.  1862. 


Be  Liverpool  Tbaues- 
man's  Loan  Company 
(Limited). 
Steysnson^s  Case. 


Winding  up — Limited  ItahUity — 19  <fc  20  Vict, 
c  47,  88,  59,  116 — Call  in  Exce88  of  unpaid 
Portion  of  Shares. 

A  company  duly  registered  before  the  above  Act  does  not 
become  a  new  company  by  registration  as  a  **  limited** 
company. 

An  order  of  the  Court  of  Bankruptcy  winding  up  a 
"  limited  "  company  extends  to  wind  up  the  same  company 
as  it  existed  before  its  registration  as  '*  limited.*' 

Sect,  116  of  the  above  Act  reserves  the  right  of  contrtbu- 
tories  as  well  as  those  of  creditors,  including  the  right  to 
wind  up  the  company. 

Therefore  under  an  order  for  winding  up  a**  limited^ 
company^  a  call  far  the  purpose  of  paying  debts  of  the 
company  contracted  before  its  ** limited"  registration, 
made  on  shareholders  in  respect  of  shares  standing  in 
their  names,  before  the  **  limited  "  registration  of  the  com'- 
pany,  and  not  transferred  in  due  time  before  the  winding 
up-' 
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Held  ixUid,  although  the  ahares  in  questum  had  been 
fully  paid  up. 

This  was  an  appeal  from  a  call  order  of  the  Com' 
missioner  in  Bankruptcy  made  on  the  winding-np  of  the 
above-named  company. 

The  company  was  registered,  and  carried  on  business 
prior  to  1856  as  a  joint  stock  company  with  a  capital  of 
15,000/.  in  shares  of  251,  each,  which  was  afterwards 
increased  to  30,O00Z.  in  shares  of  252.  each,  and  in  1856 
all  the  shares  had  been  paid  up  in  fulL  On  the  21st  of 
October  in  that  year  the  company  became  registered  as  a 
limited  company  under  the  19  &  20  Vict.  c.  47,  with  the 
same  capital,  viz.,  30,000Z.  In  December,  1860,  a  peti- 
tion was  presented  to  the  Court  of  Bankruptcy  to  wind 
up  the  company,  and  a  winding-up  order  was  made  on 
the  7th  January,  1861.  The  petitioner  was  a  shareholder 
in  the  company  before  its  limited  registration,  and  con- 
tinued 80  after  it,  and  was  also  a  creditor  for  an  amount 
exceeding  50/.,  and  the  petition  proceeded  on  the  ground 
that  three-fourths  of  the  capital  of  the  company  had 
been  lost,  and  that' notices  of  demand  having  been  served 
on  it  by  creditors,  the  company  had  neglected  to  pay  or 
se:^ure  the  debts  demanded  within  21  days. 

The  list  of  contributories  was  settled,  and  as  part  of  it 
a  list  intituled  **  In  the  matter  of  the  company  (limited), 
and  in  the  matter  of  the  Joint  Stock  Companies*  Acts,  1856 
and  1 857.  List  A.  '  *  List  of  contributories  of  the  said  com- 
pany at  the  time  of  the  registration  thereof  with  limited 
liability  under  the  said  Joint  Stock  Companies'  Act  1856, 
and  who  have  not  transferred  their  shares,  or  have  not  so 
transferred  three  years  before  the  presentation  of  the  said 
petition,  and  which  list  is  filed  by  the  official  liquidator 
of  the  said  company."  In  this  list  the  names  of  all  the 
appellants  stood. 

Dv'bts  were  proved  in  many  cases  on  the  balance  of 
accounts  opened  with  the  company  before  it  became 
**  limited,*'  and  continued  down  to  the  winding  up,  and 
payments  of  interest  in  respect  of  debts  contracted  by 
the  company  before  1856  had  been  made  since  the  limited 
registration.  The  commissioner  made  a  call  of  41. 
per  share  on  the  contributories  comprised  in  the  "List 
A,"  holding  that  they  were  liable  to  pay  the  debts 
incurred  by  the  company  before  the  limitation  of  its 
liability,  and  from  this  order  the  present  appeal  was  pre- 
sented by  some  of  these  contributories  who  had,  as  before 
stated,  paid  up  25/.  per  share. 

Gifardf  Q.C.^  and  RozbuArgh^  for  the  apjiellants,  con- 
tended that  the  winding-up  was  of  a  limited  company 
only,  and  that  the  liability  was  strictly  confined  by 
sect.  61  of  the  Act  of  1856,  to  the  sum  contracted  to  be 
paid  on  the  shares— viz.,  25/.  jMsr  share,  and  that  the 
Commissioner  had  no  jurisdiction  to  make  any  order  for 
a  cnll  on  any  member  of  the  company  who  had  paid  25/. 
per  share,  and  they  cited  sects.  61  ft  82  of  the  Joint-Stock 
Companies*  Act,  1856,  19  &  20  Vict.  c.  47. 

If  the  Commissioner  had  power  to  make  the  order 
appealed  from,  it  would  compel  those  persons  alone  who 
remained  members  of  the  company  after  the  limitation 


of  its  liability  to  contribute  among  themselves  to  pay 
the  debts  of  the  company  contracted  before  such  limita- 
tion, for  it  had  been  already  ruled  that  the  Commissioner 
had  no  right  in  winding-np  a  company  under  this  Act  to 
place  on  the  list  of  contributories  a  shareholder  who  bad 
ceased  to  be  such  at  or  before  the  registration  of  the  com* 
pany  as  a  "  limited  company," 

LofUumse*8  case,  2  De  G.  &  J.  69. 
The  proper  course,  if  the  debts  of  the  ccmipany  in  iU 
unlimited  state  were  not  dischaiged  or  released,  would 
have  been  to  wind  up  the  unlimited  company  in  the 
Court  of  Chancery,  and  under  that  winding-up  to  IisTe 
made  calls  on  the  contributories  who  were  sach  before 
the  time  of  the  registration  as  a  limited  company,  whicli 
was  the  course  taken  in 

ITie  Welsh  Potosi  Mining  Company's  Case,  comp&re 
1  Do  G.  &  J.  69  with  7  W.  R.  4—6. 
They  distinguished 

The  PlumsUad  Waterworks  Cote,  2  De  6.  F.  &  J.  20 ; 
because  in  that  case  the  order  in  Chancery  was  not  con* 
fined  to  the  winding-up  of  the  unlimited  company,  bat 
affected  to  wind-up  the  limited  company  which  was  not 
within  the  jurisdiction  of  the  Court.  No  injustice  coald 
be  done,  for  the  19  k  20  Vict  e.  47,  a  116,  presened  all 
the  rights  of  creditors  against  the  old  company. 

They  contended  also  that  the  debts  of  the  unlimited 
company  were  released  or  dischaiged  by  the  creditors' 
acceptance  of  the  limited  company  as  their  debtors,  and 
referred  to  the  form  of  the  accounts  which  were  ander  one 
head,  were  continued  each  as  one  account,  and  showed 
items  of  interest  received  from  the  limited  compan)'  on 
debts  contracted  by  the  company  before  its  registration 
as  a  *'  limited  company." 

Bacon,  Q.C.,  and  Little,  for  the  official  liquidator,  con- 
tended that  the  company  was  still  the  old  company, 
though  its  name  was  changed,  and  that  thero  were  not 
two  companies,  nor  would  two  winding-up  orders  be 
proper ;  they  alluded  to  the  form  of  the  petition  for 
winding-up,  and  showed  that  it  was  virtually  to  wind-uj) 
the  old  company. 

Sect.  116  of  the  Act,  1856,  keeps  alive,  not  the  rights  of 
the  creditors  only,  but  of  every  otiier  person  against  the 
company,  notwithstanding  its  change  of  name,  and  one 
of  these  rights  is  the  ri^t  of  a  shareholder  to  vind-np 
the  company.  If  this  be  not  the  proper  course,  there  u 
no  remedy  left  either  for  creditor  or  shareholder,  for  the 
Statute  of  Limitations  might  be  sot  up,  if  proceedings 
are  limited  to  the  debts  contracted  before  the  limitation 
of  liability.  It  has  been  already  decided  in  fact  that 
there  is  no  other  way  of  winding-up  a  company  under 
these  circumstances,  but  that  of  winding-up  the  company 
in  the  Court  of  Bankruptcy  by  its  name  as  *'  limited." 
Plumsiead  WaUrworks  Case,  2  De  G.  F.  A  J.  ^' 

They  cited  also,  on  the  various  points,  sects.  59,  60, 
61,  62,  67,  68,  73,  82,  86,  110,  111,  118  (wpesled,  but 
substantially  re-enacted  by  20  ft  21  Vict  c.  H  ■•  33>, 
ftll4ofthe  Act  ofl856. 

W.  F,  JMfinson,  for  a  creditor,  as&ed  t0  te  bM^  i" 
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snpport  of  the  c<ise  of  the  official  liquidator ;  but  the 
Oirart  refused  to  hear  hinu 

Oiffard,  Q.CL,  in  reply. 

The  companies  are  two  distinct  companies,  the  share- 
holders are  different,  the  rights  different,  and  the 
liabilities  different ;  and  the  two  companies  ought  not 
to  he  mixed  up  in  one  winding-up  proceeding.  The 
Court  has  no  right  to  admit  the  claim  of  a  cre(^tor 
of  some  members  only  of  a  company  in  course  of  wind- 
ing up, 

WryghU's  Case,  2  De  G.  M.  &  G.  636, 
uid,  therefore,  it  has  no  right,  in  a  proceeding  to  wind 
up  the  "  limited  **  company,  to  admit  a  claim  of  creditors 
against  those  shareholders  only  who  were  such  before  the 
limited  registration ;  and  it  cannot  bo  contended  that 
the  shareholders  who  became  such  since  the  limited 
registration,  and  on  the  faith  of  the  limitation  of  their 
liability,  should  be  liable  beyond  the  amount  of  their 
sharesw  Sect.  116  keeps  alive  any  rights  which  creditors 
may  hare  either  against  the  company,  or  any  individual ; 
hut  this  is  not  the  way  to  enforce  such  rights:  they  ought 
to  he  enforced  not  against  the  limited  company,  but 
against  the  '*  existing  company,"  at  the  date  of  the 
Act  of  Parliament,  i  e.,  against  an  unlimited  com- 
pany bearing  the  name  of  the  *'  Liverpool  Tradesmen's 
Loan  Company,"  without  the  addition  of  the  word 
"Limited." 

ToofBR,  L.  J.,  delivered  the  judgment  of  the  Court. — 
He  recapitulated  the  facts  almost  as  above  stated,  and 
proceeded  to  remark  that  the  principal  argument  on  the 
part  of  the  appellants  was  to  the  effect,  that  the  com- 
paoy  before  its  registration  with  limited  liability,  was  a 
different  company  from  that, which  existed  after  that 
registration  ;    that   the   rights  of  the  creditors  of  the 
earlier  company  were  only  such  as  were  preserved  by  the 
116th  sect,  of  the  Act  of  1856,  and  tliat  those  rights 
ought  to  be  pursued  by  way  of  action  against  the  com- 
pany under  its  old  name.     He  considered,  however,  that. 
it  had  already  been  decided  in  the  PlumsUad  Waierworks 
Com,  that  a  company  registered  under  the  earlier  act,  and 
hecoming  subsequently  registered  with  limited  liability, 
did  not  constitute  two  companies,  but  remained  one  com- 
pany, bound,  no  doubt,  by  different  rules  as  to  its  con- 
duct, and  bearing  different  names  during  the  periods  of 
imliniited  and  of  limited  liability  respectively,  but  still 
the  same  company.     He  thought  it  a  mistaken  view 
of  the  116th  sect  of  the  Act  of  1856,  to  suppose  that  it 
reserved  the  rights  of  creditors  only,  ignoring  those  of 
lontributories.    The  rights  of  contributories,  he  thought, 
were  reserved  as  fiiUy  as  those  of  creditors,  and  one  of 
those  rights  was  to  wind  up  the  company.     It  had  been 
inged  tihat,  under  the  59th  section,  the  Court  had  no 
jgrisdiction  to  wind  up  anything  but  the  limited  com- 
T^y,  ad  ooold  make  no  order  winding  up  the  com- 
liany  in  its  uniimitod  condition  ;  but  the  answer  to  this 
*iKB>M&t  WM  the  same,  viz.,  that  the  company  was  one 
and  not  tHo  companies,  and  that,  therefore,  Hxq  order 
wimfi]^  lip  i^  company  <' limited,"  extended  for  the 


purpose  of  winding  up  the  company  as  it  existed  as  well 
before  as  after  l^e  limited  registration. 

Knight  Bruce,  L.J.,  said  he  could  not  freo  his  mind 
from  doubt  on  the  subject,  but  as  the  Loid  Justice 
Turner's  view  confirmed  the  order  under  appeal,  that 
order  would  stand  ;  nor  did  he  dissent  from  it. 

It  was  ordered,  that  the  appeal  be  dismissed,  that  the 
costs  of  the  official  liquidator  should  be  taxed  and 
paid  out  of  the  deposit,  so  far  as  it  would  extend  ; 
any  excess  of  such  costs  to  be  paid  out  of  the  estate. 
If  the  deposit  were  more  than  sufficient  to  pay  such 
costs,  the  balance  was  ordered  to  be  returned  to  the 
appellants. 


Lords  Justices.    \  Bb  'Wolheim. 
14  Nov.  6  Dec.  1862.  J    £x  parte  Wolheim. 

Anmdling  AdjudiccUion — GostM  of  Officixd 

Amgnees. 

On  annulling  an  adjudicatvm  the  offlcial  assignee  may 
retain  out  of  the  assets  the  expenses  properly  incurred 
in  their  custody  and  preservation.  lie  is  not  entitled  to 
his  costs  out  of  the  assets,  but  mttst  recover  them  from  the 
petitioning  creditor. 

This  was  an  adjourned  appeal,  by  the  alleged  bank- 
rupt, from  an  order  of  the  commissioner  in  bankruptcy, 
whereby  he  refused  to  annul  an  ac^udication. 

The  grounds  submitted  for  annulling  the  adjudication 
were  that  the  bankrupt  was  an  infant,  and  that  the  trading 
had  been  carried  on  altogether  in  Scotland,  and  that 
the  great  majority  of  the  creditors  were  domiciled  there. 
No  case  hod  been  made  that  the  bankrupt  had  ever 
represented  himself  to  the  petitioning  creditor  as  of  full 
age ;  and  when  the  matter  came  before  the  Lords  Justices 
on  these  facts,  on  a  former  occasion,  before  the  long 
vacation,  they  had  retained  the  appeal  directing  an 
action  by  the  bankrupt  against  the  petitioning  creditor 
for  the  seizure  of  the  bankrupt's  goods,  in  order  to  try 
at  law  the  validity  of  the  ac^udication. 

The  bankrupt  had  thereupon 'sued  out  in  the  English 
Courts,  and  served  in  Scotland,  a  writ  on  the  petitioning 
creditor,  who  was  a  domiciled  Scotchman  ;  the  petitioning 
creditor  entered  no  appearance  to  the  action. 

Pending  the  proceedings,  the  goods,  in  the  hands  of 
the  official  assignee,  were  warehoused  at  some  considerable 
expense,  and  the  Conunissioncr,  on  the  representation 
of  this  fact,  made  an  order  for  their  sale,  under 
which  they  had  been  sold  with  the  concurrence  of  the 
bankrupt  A  portion  of  the  moneys  produced  by  the  sale 
had  been  advanced  to  the  bankrupt,  to  enable  him  to  come 
up  for  surrender,  and  for  other  purposes  necessary  to  the 
prosecution  of  the  bankruptcy,  but  the  greater  part  still 
remained  in  the  hands  of  the  official  assignee. 

The  appeal  then  came  on  for  further  hearing  on  the 
14th  November,  1862,  and  on  these  facts  appearing. 

The  Court  ordered  the  adjudication  to  be  annuUsal, 
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unless  within  ten  (Uys  from  that  date  the  petitioning 
creditor  should  appear  to  the  action,  with  liberty  to  all 
parties  to  apply  as  to  costs  or  otherwise ;  and  directed 
the  official  assignee  to  retain  the  moneys  in  his  hands 
until  further  order. 

The  petitioning  creditor  still  failed  to  put  in  an  ap- 
pearance to  the  action,  and  under  the  order  for  liberty 
to  apply,  the  Court  was  now  moved  on  behalf  of  the 
bankrupt  that  the  deposit  might  be  returned  to  him,  and 
the  official  assignee  be  directed  to  pay  over  to  him  the  full 
sum  realised  by  the  sale  of  his  estate,  and  that  his  costs 
might  be  paid  by  the  petitioning  creditor. 

The  official  assignee  claimed  to  retain  his  costs^ 
charges,  and  expenses  out  of  the  assets  in  his  hands. 

De  GeXf  for  the  bankrupt,  contended  : 
That  he  was  already  much  iigured,  and  that,  as  there 
never  had  been  any  bankruptcy,  the  official  assignee  was 
a  trespasser  as  against  him,  and  had  no  claim  for  any 
costs,  charges,  or  expenses  against  him,  but  ought  to 
recover  them  against  the  petitioning  creditor ;  he  cited, 
Ex  parte  ffardinge,  1  N.  R.  40. 
JU  SeoU  Ruasdl,  31  L.  J.  Bky.  87,  47. 

Bctgley^  for  the  official  assignee,  contended, 
That  the  official  assignee  was  a  salaried  officer  of  the 
Court,  and  had  no  option  but  to  take  the  goods.  He  was 
a  trustee  for  all  parties,  and  in  the  sale  had  the  concur- 
rence of  the  bankrupt.  Hardinge,  in  the  case  cited,  had 
been  official  manager  under  a  winding-up  order  in  Chan- 
cery, an  office  the  acceptance  of  which  is  optional,  and 
the  remuneration  for  which  out  of  the  estate  is  meant  to 
cover  such  risk.  Moreover,  in  the  present  case,  there 
was  a  fund  in  court  in  this  veiy  matter,  while  Hardinge's 
application  was  in  a  matter  in  which  he  was  a  stranger, 
viz.,  in  the  winding-up  in  bankruptcy.  Here,  too, 
the  sale  had  been  made  with  the  concurrence  of  the 
bankrupt. 

The  i)etitioning  creditor  was  in  Scotland,  and  an  order 
against  him  might  be  unavailing. 

De  GeXf  in  reply. 

The  Couht  directed  that  the  petitioning  creditor 
should  pay  the  costs  of  the  official  assignee,  so  far  as 
proceedings  in  court  were  concerned,  and  ordered  that 
the  official  assignee  might  be  allowed  to  deduct  the 
money  advanced  by  him  to  the  bankrupt,  and  his  ex- 
penses of  warehousing  and  sale  of  the  goods,  from  the 
moneys  in  his  hands,  and  that  the  petitioning  creditor 
should  refund  to  the  bankrupt  such  sum  as  should  be  so 
deducted  by  the  official  assignee  in  respect  of  such  ware- 
housing and  sale,  without  prejudice  to  any  other  pro- 
ceedings which  might  be  taken  against  the  petitioning 
creditor  in  Scotland. 

iVafe.— Section  219  of  the  Bankruptcy  Act,  1861, 
affords  useful  powers  for  the  enforcement  in  Scotland  of 
orders  of  the  Court  of  Bankruptcy  made  in  England, 
which  powers  may  probably  be  made  available  in  this 


iJZe   Cabdiff  Preservid 
Coal  akd  Coke  Com- 
PANT  (Limited). 
Hill's  Case. 

Public  Company — Director — Proof— InUrest^ 

Commwnon. 

A  director  of  a  company,  making  (xdvanoei  of  moruy  to 
the  company  of  which  he  is  a  director,  cannot  acetji  a 
commission  or  bonus  in  lieu  of  interest. 

This  was  a  motion  of  appeal  to  rescind  an  order  of  }b. 
Deputy  Commissioner  HiU,  made  m  the  matter  of  &e 
winding  up  of  the  Cardiff  Preserved  Coal  and  Coke  Com- 
pany (limited),  and  directing  that  the  proof  of  debt  of 
one  T.  Hill  for  280/.  is,,  in  respect  of  a  chaige  of  262/.  U. 
and  interest  thereon,  be  disallowed. 

Mr.  Hill  had  been  one  of  the  directocs  of  the  com- 
pany, and  had  made  considerable  advances  of  monej 
to  enable  them  to  extend  their  business ;  he  also  acted 
as  their  agent^  and  there  had  been  an  account  cturent 
between  them.  In  return  Mr.  Hill  stipulated  for  a 
commission  or  bonus  of  6s.  per  ton  on  all  coal  sold  by 
the  company,  and  the  aggregate  amount  of  such  com- 
mission was  the  sum  disallowed  by  the  Commissioner. 

At  the  time  of  these  advances  and  agreement  the  com- 
pany was  in  an  insolvent  state. 

One  of  the  clauses  of  the  Articles  of  Association  em- 
powered the  shareholders  at  the  general  meetiog  to 
borrow  money  by  way  of  mortgage. 

The  agreement  as  to  the  commission  at  65.  per  ton  bad 
been  a  verbal  one  made  between  Mr.  Hill,  and  Mr.  Wood, 
the  managing  director  of  the  company  under  the  Articles 
of  Association.  It  had  not  been  ratified  by  any  general 
meeting. 

Counsel  for  the  respondents  were  willing  to  admit  Kr. 
Hill's  proof  to  the  aggregate  amount  of  5^.  per  cent 
interest  on  the  advances.  It  was  the  excess  between  that 
amount  and  the  conmussion  at  6s.  per  ton  that  they  now 
disputed. 

Bacon,  Q.  C. ,  and  Boaimrgh,  for  the  appellant,  contended 
that  the  agreement  was  binding  on  the  company,  haTiog 
been  entered  into  by  the  managing  director  on  their 
behalf. 

The  relation  of  trustee  and  ce^ui  que  trusts  could  not 
be  held  to  exist  between  a  director  and  the  conqjiany  of 
which  he  is  a  director,  as  such  a  contention  would  be 
opposed  to  the  spirit  of  the  recent  enactments  rehiting  to 
joint-stock  companies. 

Giffard,  Q.(7.,  and  De  Gex  were  not  called  upon. 

The  Court  held  that  the  charge  for  the  commisaon 
must  be  disallowed.  That  the  relation  of  trustee  and 
cestui  que  trust  does  exist  between  a  director  and  the  com- 
pany of  which  he  is  a  director.  That  Mr.  Hill,  there- 
fore, was  bound  by  the  consequences  that  flowed  from 
such  relationship,  and  that  he  had,  moreover,  failed  to 
show,  that  the  parties  interested  were  acquainted  with 
their  rights. 
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iVo^— See  Benaon  r,  ffawth&me,  1  Y.  &  C.  C.  C.  826  ; 
2  Coll.  309,  where  the  director  of  a  Joint-Stock  Company 
purchased  a  Teasel,  and  afterwards  sold  it  to  the  company, 
at  an  advanced  price,  charging  a  commission,  and  it  was 
held,  that  no  part  of  the  transaction  could  stand. 


.  I 


Re  Rawlings. 


iMrds  Jiifltioes. 

22,  2i  Nov.  6  Dec.  1862. 

Bankruptcy — Gompositton  Deeds — Bankruptcy  Act, 
1861,  sects.  192  et  segq. 

CtmposUum  Deeds  are  included  in  the  terms  of  the 
\n  sea,  of  the  Bankruptcy  Act^  1861.  To  he  valid 
(key  musi  he  for  the  heneJU  of  all  the  creditors,  hut 
a  cessio  bonomm  is  not  essential. 

A  deed  registered  under  the  194  sect,  of  the  Bankruptcy 
AUf  1861,  is  not  a  ground  for  annuUing  an  aoyuduaiion 
of  bankruptcy. 

This  was  an  appeal  motion  on  the  pert  of  an  abjudi- 
cated hankrapt,  to  discharge  the  order  of  Mr.  Com- 
missioner Gk)ulbiim,  whereby  his  adjudication  of  bank- 
roptcy  was  confirmed. 

In  September,  1862,  S.  B.  Rawlings,  the  bankrupt, 
being  insolvent,  called  a  meeting  of  his  creditors  and  made 
them  offers  of  compromise.  Messrs.  Lacy  &  Lacy,  two  of 
his  creditors,  refused  to  accept  the  terms  of  compromise. 
On  the  1st  October,  1862,  Messrs.  Lacy  &  Lacy  filed  the 
ordinary  affidavit  and  took  out  a  trader-debtor  summons. 
On  the  7tli  October,  the  bankrupt  appeared,  and  signed 
an  admission  of  the  debt,  which  was  duly  filed. 

The  bankrupt  failed  to  pay,  secure,  or  compound  for 
such  debt  within  the  eight  days  limited  by  the  8l8t 
sect,  of  the  Consolidation  Act,  1849,  and  thereby  com- 
mitted an  act  of  bankruptcy,  provided  that  an  adjudica- 
tion of  bankruptcy  was  taken  out  against  him  within 
tro  months  of  the  filing  of  the  creditors*  affidavit. 

On  the  18th  October,  the  bankrupt  registered  a  deed, 
dated  the  11th  October,  1862,  pursuant  to  the  pro- 
visions of  the  Bankruptcy  Act,  1861.  This  deed  pur- 
ported  to  be  made  between  S.  B.  Rawlings  of  the  first 
part,  Martha  Rawlings,  widow,  and  J.  Brown  of  the 
second  part,  **and  the  several  persons  whose  names 
are  contained  in  the  schedule  hereunder  written,  and 
^0  by  themselves,  their  partners,  or  agents  respec- 
tively have  executed  these  presents,  being  creditors  of 
the  said  Samuel  Bagley  Rawlings,  of  the  third  part" 
Among  the  recitals  was  the  following  one:  "And 
whereas  the  said  John  Brown  is  a  large  creditor  of  the 
said  Samuel  Bagley  Rawlings,  and  it  has  been  agreed  by 
and  between  the  several  persons  parties  to  these  presents 
tbat  the  said  Martha  Rawlings  and  John  Brown  shall 
pay  to  the  several  creditors  of  the  said  Samuel  Bagley 
Bawlings  a  composition  of  78.  6d.  in  the  pound  on  the 
amount  of  their  respective  debts,  which  is  to  be  accepted 
by  them  in  fuU  satisfaction  and  discharge  of  the 
same  debts,  and  that  such  composition  shall  be  paid  by 
ibree  equal  instalments  of  28.  ikt.  each,  at  the  several 
periods /oI2o«wing  (that  is  to  say),  the  first  of  such  instal- 
ments at  th«  expiration  of  three  months  from  the  date 


hereof,  the  second  of  such  instalments  at  the  expiration 
of  six  months  from  the  date  hereof  and  the  lest  of  such 
instalments  at  the  expiration  of  nine  months  from  the 
date  hereof,  and  be  secured  by  the  joint  and  several  pro* 
missory  notes  of  the  said  Samuel  Bagley  Rawlings,  Martha 
Rawlings,  and  John  Brown.  And  whereas  the  said  pro- 
missory notes  have  been  respectively  delivered  to  the 
several  creditors  of  the  said  Samuel  Bagley  Rawlings, 
parties  hereto  of  the  third  part  at  the  time  of  the  execii- 
tion  of  these  presents,  by  the  said  creditors  respectively, 
as  they  the  said  creditors  do  hereby  severally  acknowledge 
and  declare.     And  whereas,  in  order  to  enable  the  said 
Martha  Rawlings  and  John  Brown  to  meet  the  said  pro- 
missory notes,  it  has  been  agreed  by  and  between  the 
several  parties  hereto,  that  all  the  stock  in  trade,  moneys, 
trade  effects,  and  all  other  the  estates  and  effects  what- 
soever of  the  said  Samuel  Bagley  Rawlings,  shall  bo 
assigned  unto  the  said  Martha  Rawlings  and  John  Brown 
in  manner  hereinafter  expressed."    The  deed  then  pur- 
ported to  convey,  in  consideration  of  the  premises  and 
10«.,  all  the  estate,  goods,  and  chattels,  &c.,  of  S.  B. 
Rawlings,  except  his  wearing  apparel,  to  Martha  Raw- 
lings and  J.  Brown,  and  appointed  them,  their  executors 
and  administrators,  his  attorneys.    And  then  followed 
this  covenant,  ''And  in  consideration  of  the  premises, 
they,  the  said  creditors,  parties  hereto  of  the  third  part, 
do  hereby,  for  themselves  severally  and  respectively,  and 
for  their  several  and  respective  heirs,  executors,  and 
administrators,  covenant  and  agree  with  the  said  Martha 
Rawlings  and  John  Brown,  their  executors  and  administra- 
tors, that  the  said  composition  so  agreed  to  and  secured 
as  aforesaid  shall  be,  ai^d  the  same  is  hereby  taken  and  ' 
accepted  by  them  the  said  creditors  respectively,  in  full 
satisfEuition  and  discharge  of  their  several  and  respective 
debts  and  demands  against  the  said  Samuel  Bagley  Raw- 
lings, the  fiill  amount  of  which  said  debts  and  demands 
are  set  opposite  to  the  respective  names  of  the  said  credi- 
tors executing  these  presents  in  the  schedule  hereunder 

written. 

This  deed  was  executed  by  S.  B.  Rawlings  the  bank- 
rupt, Martha  Rawlings,  and  John  Brown. 

An  affidavit  was  filed  by  the  bankrupt  that  the  deed 
had  been  executed,  or  by  writing  consented  to  or  ap- 
proved of,  by  a  majority  in  number  representing  three- 
fourths  in  vfidue  of  his  creditors. 

On  the  27th  of  October,  Messrs.  Lacy  &  Lacy  filed  a 
petition  for  acUudication  of  bankruptcy  against  S.  B. 
Rawlings,  who  was  accordingly  adjudicated  bankrupt. 

Thereupon  S.  B.  Rawlings,  the  bankrupt,  showed 
cause  against  the  validity  of  the  adjudication— that  he 
had,  previous  to  being  adjudicated  a  bankrupt,  duly 
executed  an  assignment  and  composition  deed  within  the 
192nd  sect,  of  the  Bankruptcy  Act,  1861,  and  that 
such  deed  had  been  duly  registered  as  required  by  tha 
Act,  and  a  certificate  of  protection  had  been  granted  lum. 

On  the  6th  of  November  the  matter  was  heard  by  the 
Commissioner,  who  confirmed  the  adjudication,  on  the 
assumption  that  a  deed  of  composition  was  not  within 
the  192nd  sect,  of  the  Bankruptcy  Act,  1861. 
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It  appeared  that,  in  the  conrse  of  the  inquiry  before 
the  Commissioner,  no  doubt  as  to  the  validity  of  the 
iisaents  of  the  majority  of  the  creditors  had  been  mooted, 
but,  on  these  assents  being  now  produced,  it  was  dia- 
cpvored  that  the  assent  of  one  Oi  the  creditors  fonning 
such  majority  had  been  only  conditional,  and  that  his 
assent  was  requisite  to  make  up  the  required  three- 
fourths  in  value  :  consequently  the  deed  had  not  been 
|)roperly  executed.  The  arguments  of  counsel,  however, 
ii)ainly  turned  on  the  principal  question,  whether  a 
composition  deed  was  within  the  192nd  sect,  of  the 
Bankruptcy  Act,  1861! 

Bacon,  Q.C.,  and  Meed,  for  the  bankrupt,  against  the 
adjudication,  contended  that  the  present  deed  was  within 
the  provisions  of  the  192nd  sect,  of  the  Bankruptcy 
Act,  1861 ;  and  that,  as  it  had  been  duly  registered,  the 
adjudication  ought  to  have  been  annulled  on  the  applica- 
tion of  the  bankrupt,  and  tender  of  the  certificate. 
They  read  and  commented  on  sects.  192,  194,  198,  and 
199,  of  the  Bankruptcy  Act,  1861. 

Oiffard,  Q.C.,  and  Swanatrntf  in  support  of  the  ao^u- 
dication,  said  that  there  were  two  points  to  be  con- 
sidered, whether  the  present  deed  was  within  the  192nd 
sect,  and  whether,  assuming  the  deed  to  be  within  the 
192nd  sect,  the  requisite  eonditioiia  had  been  complied 
with,  and  they  aigued. 

As  to  the  validity  of  the  deed, 

Ist  This  deed  is  not  within  the  192nd  sect,  for  it 
contains  no  assignment  of  property  to  the  sureties  for 
the  benefit  of  creditors,  who,  under  this  deed,  obtained 
no  lien  on  the  property  assigned,  and  could  not  proceed, 
in  virtue  thereof,  against  the  suretiea  for  any  breach  of 
trust  in  the  disposal  of  the  property. 

Snd.  No  possession  of  the  property  assigned  is  given 
to  the  sureties,  as  required  by  rule  7  of  the  192nd  sect 
Soppoee  the  sureties  had  become  bankrupt,  would  the 
property  assigned  have  been  held  to  be  in  their  order  or 
disposition  ? 

Sid.  Consequently  there  has  been  no  ceano  honorum  by 
the  debtor.  Trust  deeds  owe  their  vitality  to  the  law  of 
Bankruptcy,  and  the  vital  principle  of  that  law  is  a  cemio 
hmuirmn,  by  the  debtor. 

TeOty  V.  Taylor,  inarior,  1  £.  ft  B.  582. 
Ex  parU  Wilkes,  in  re  WUkea,  5  De  G.  M.  ft  G.  418, 
were  authorities  that,  under  the  former  enactments,  an  as- 
signment of,  or  a  covenant  to  assign  all  a  debtor's  property 
was  essential  to  the  validity  of  a  deed  of  arrangement. 

4A,  It  had  been  held  in  numerous  cases  that,  under  the 
old  law,  composition  deeds  were  not  valid  as  against  an  ad- 
JQdicatioB  of  bankruptcy,  and  these  decisions  apply  equally 
to  the  xeoent  Act  Moreover,  it  has  been  decided  in  West- 
minster Hall,  that  a  deed  under  the  192nd  sect,  nrost  show 
on  its  hce  that  it  binds  those  creditors  who  refuse  to 
exeonte,  and  that  itis  iSar  the  benefit  of  all  the  creditor^ 
Walter  v.  Adeock,  81  L.  J.  (n.  8.)  Ex.  880. 

Sth.  There  is  no  privity  between  the  192nd  and 
104th  sects.  The  latter  is  simply  a  fiscal  enactment,  and 
has  nothing  to  do  with  bankruptcy. 


As  to  tiie  validity  of  the  sasentB^  rule  5  of  the  192n(i 
sect  requires  the  assent  or  approval  of  a  nugorily  in 
number  representing  ihiree-fomths  in  vahie  of  tho 
creditors.  One  of  the  creditors  gave  only  a  ecn- 
ditlonal  assent  previous  to  the  execution  and  filisg 
of  the  composition  deed,  and  although  his  positlTe 
assent  was  given  before  the  28  days  mentioned  in  rale  4 
of  the  192nd  sect,  had  elapsed,  it  had  not  been  f^Ten 
within  the  48  hours  specified  in  the  194th  sect^  and  con- 
sequently a  fraud  had  been  perpetrated  on  the  public  by 
the  advertisements  under  that  section. 

Bacon,  in  reply.   As  to  the  validity  of  the  deed, 

Ist  It  is  sufficient  that  tlie  sureties  undertake  to  p&y 
the  composition.  The  assignment  of  the  property  to  them 
is  really  on  behalf  of  the  creditors,  and  it  is  out  of  the  reali- 
sation of  the  property  that  the  bills  wHl  be  met.  It  may 
indeed  be  questioned  whether  any  assignment  is  nov* 
necessary. 

Be  CastUtan,  81 L.  J.  (n.  s.)  Bky.  71, 72. 

2nd.  Rule  7  of  the  192nd  sect,  is  not  here  applicable. 
It  applies  only  to  deeds  in  which  trustees  are  named. 

Srd.  A  '^iessio  bonorum  is  not  now  necessary  in  trnst 
deeds.  The  principle  is  no  longer  applicable,  since  it 
is  the  express  object  of  the  recent  Act  to  overrole  the 
doctrines  embodied  in  TeUey  v.  Taylor, 

4th.  The  object  of  the  Legislature  in  the  recent  Act 
is  to  assist  creditors  in  realising  the  assets  of  the  debtor 
in  the  way  most  convenient  to  themselves.  Hence  com- 
position deeds  are  included  in  its  provisions,  and  are  ex- 
pressly najned  in  the  heading  to  the  192nd  and  following 
sections ;  so  also  in  the  185th  section.  The  creditors  of 
the  debtor  Rawlings  have  acquired  rights  under  this  iitd, 
of  which  it  would  be  impolitic  to  deprive  them. 

5th.  The  194th  sect  commences  with  the  word 
"every."  That  word  includes  all  deeds  executed  by  a 
debtor,  whether  trust  deeds  for  benefit  of  creditors,  or 
composition,  or  inspectorship  deeds. 

Kkight  B&ircE,  L.J.,  said,  it  was  dear  in  his  opinion, 
that  the  bankrupt  had  failed  in  satisfying  rules  1  and 
5  of  the  192nd  sect,  as  to  the  requisite  assent  of  three- 
fourths  in  value  of  his  creditors,  and  coosequentlj 
neither  the  deed  itself,  nor  the  fact  of  its  registra- 
tion, could  affect  the  validity  of  the  abjudication.  It 
was  not,  therefore,  necessaiy  for  him  to  decide  whether 
the  present  deed  was  within  the  scope  of  tiie  192nd  sect, 
or  whether  rule  7  of  that  section  was  applicable  in  the- 
present  instance.  If  the  appellant  desired  an  oppor- 
tunity of  adducing  further  evidence,  or  of  bringing  an 
actioOf  he  could  do  so,  but  the  prooeedings  in  bankruptcy 
could  not  be  stayed  for  ^at  purpose. 

TusNBB,  L.  J.,  agreeing  with  the  view  taken  by  the 
Lord  Justice  Sjui^t  Bruce,  added  that  he  thou^t  it 
right  to  state  his  opinion  on  the  case  itself. 

On  the  general  qoestion,  whetiier  the  192nd  sect  of 
the  recent  Act  iqypiies  to  deeds  nnaocompanied  by  a 
ceano  homorwn,  it  is  necessaiy  to  consider  the  poliey  of 
the  Act    Where  the  Act  of  1861  intends  to  repeal  th» 
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Act  of  1847  it  does  so  in  express  terms.  Where  it  does 
not  intend  to  repeal,  it  leaves  tke  provisions  of  the 
earlier  Act  nntoached.  To  what  extent  the  192nd  sect, 
effeots  an  alteration  must  depend  upon  its  terms.  It  is 
impossible  to  read  this  section  without  perceiving  that 
it  is  general  in  its  terms,  extending  to  every  deed  relating 
to  any  of  the  matters  mentioned  in  the  section  itself. 
The  192nd  sect,  most  be  presumed,  therefore,  to  in- 
clude a  deed  of  oompoaitioQ,  whether  it  covenants  for 
payment  by  the  debtor^  or  by  any  one  else  on  his  behali| 
and  whether  there  be  aa  actual  transfer  of  the  property 
assigned,  or  not.  Neither  can  it  be  held  that,  to  oon- 
fititate  a  binding  deed,  all  the  conditions  of  the  192nd 
sect  mnst  be  performed,  for  by  snch  an  interpretation 
many  deeds  would  be  excluded — ^releases  for  example. 
The  better  eonclusioQ  is,  that  they  should  be  regarded 
with  reference  to  the  subject  matter  reddendo  singula 
tmguHa. 

In  respect  to  this  particular  deed,  he  did  not  think 
it  came  within  the  192nd  sect,  as  the  composition 
was  not  vnih  aU  the  creditors,  but  was  confined  to  those 
who  have  assented  to  the  deed.  It  was  not  a  deed  for 
the  benefit  of  all  the  creditors,  and  was  not  therefore  one 
of  the  deeds  included  in  the  1 92nd  section.  It  was  merely 
a  deed  of  assignment,  by  which  certain  parties  assumed 
an  obligation  to  pay  certain  of  the  bankrupt's  creditors 
a  specified  composition.  He  concurred,  therefore,  with 
the  judgment  of  the  Court  below,  and  unless  the  appellant 
desired  to  produce  fresh  evidence,  or  bring  an  action,  the 
present  application  must  be  dismissed  with  costs  to  the 
extent  of  the  deposit. 

8  Die. 

Counsel,  an  the  x>^  of  bankrupt,  declined  to  adduce 
further  evidence  or  bring  an  action,  and  submitted  to  the 
judgment  of  Hie  Court. 

Ao<e.— This  decision  leaves  two  points  in  the  case 
nntouchad : — 

1st.  Supposing  the  deed  had  been  held  a  valid  deed, 
would  the  registration  have  sufficed  for  annul  ling  the 
bankruptcy? 

2nd.  Does  the  £Bct  of  the  act  of  bankruptcy  prior  to 
the  execution  of  the  deed  affect  the  question,  on  the 
ground  that,  at  the  time  of  such  execution,  all  the  pro- 
petty,  purported  to  be  assigned,  lay  in  the  assignee  ? 


iKirds  JustioeB. 

24  Kov.  6  Dec.  1862 
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JU  Shbttle. 


Bankrupiey — Creditan  Secured  and  Utueeured, 
—Act  of  1861,  9eet.  192- 

The  vjord  "cndOon"'  «»  the I92»id sect,  of  Oui  Bank- 
ntfteff  Actf  1861,  ifichtdee  $ecurtd  and  unmemred  erediUm. 

A  dud  h  be  vaiid  vmder  the  \92nd  eeet,  must  welude 
«r  promde  for  the  admiseien^  of  all  creditors  secured  cmd 


of  on  Adt  of  ParUmment  cemnU  be 
crder» 


The 


This  was  on  appeal  from  an  order  of  Kt.  Commissioner 
Holroyd. 

On  the  12th  August,  1862,  Shcttle  executed  a  com- 
position deed.  This  deedpurx»rted  to  be  nukde  between 
Shettle  of  the  first  part  aand  certain  of  his  creditors  of 
the  other  part,  and  recited  that  Shettle  being  indebted  to 
them  in  the  several  sums  set  opposite  to  their  names  in 
the  schedule,  and  being  unable  to  pay  the  same  in  full, 
had  agreed  to  pay  them  a  cash  composition  in  discharge 
of  their  respective  debts.  The  deed,  which  contained  no 
assignment  of  property,  was  executed  by  twenty-two 
creditors,  fifteen  of  whom  held  securities,  out  of  thirty- 
nine  secured  and  imsecured  creditors. 

On  the  25th  August,  Shettle  registered  the  deed,  aud 
delivered  to  the  registrar  the  affidavit  required  by  rule  5 
of  the  192nd  sect,  of  the  Bankruptcy  Act,  1861,  and 
thereupon  he  obtained  the  usual  certificate  of  the  regis- 
tration of  the  deed. 

The  form  of  this  certificate  is  given  in  the  19th  General 
Order,  1861,  which  bears  the  following  indorsemeut : 

Note. — "  This  certificate  is  available  to  the  said  A.  B. 
[ike  debtorl  for  all  purposes  as  a  protection  in  Bank- 
ruptcy." 

On  the  24th  October,  Shettle  was  airested  on  the  suit 
of  Messrs.  Godden,  and  was  detained  in  custody  by  the 
sheriff  of  Southampton. 

Southampton  is  within  the  jurisdiction  of  the  London 
Court  of  Bankruptcy.* 

On  the  17th  NoVember,  the  Commissioner  ordered  the 
release  of  Shettle  on  his  bail  to  appear  to  the  present 
appeal.  Previous  to  the  airert  of  Shettle  the  composition 
deed  had  been  tenderad  to  Messn.  Qodden,  together  witii 
the  amount  of  composition  dne  to  them  under  the  deed. 

The  arguments  given  in  this  report  are  confined  to  the 
questions  of  ** jurisdiction "  and  "creditors." 

Giffard^  Q,C.,  and  Reed  for  the  appellants,  the  Messrs. 
Godden,  contended 

As  to  the  question  of  jurisdiction. 

The  London  Court  of  Bankruptcy  has  no  jurisdiction  in 
this  matter.  The  only  court  which  can  release  a  debtor  is 
the  court  out  of  which  the  process  issued.  The  112th  and 
113th  sects,  of  the  Consolidation  Act,  1849,  are  confined 
to  bankrupts,  and  cannot,  therefore,  confer  on  a  Court  of 
Bankruptcy  any  jurisdiction  over  debtors  in  custody. 

As  to  the  meaning  of  the  word  "  creditors," 

1st  The  word  creditors  in  the  192nd  sect  should  bo 
liberally  construed.  To  restrict  its  meaning  to  secured 
creditors  only  is  equivalent  to  permitting  the  unsecured 
creditors  to  register  the  secured  out  of  their  rights. 

2nd.  The  word  "creditors"  oo^t  to  have  the  same 
meaning  attached  to  it  in  the  185th  and  192nd  sects, 
of  the  recent  Act.  In  the  185th  sect  creditors  claady 
means  creditors  both  secured  and  imsecnred. 

3rd.  If  this  intapf«tation  is  correct,  a  minority  in 
number  npresenting  three-fourths  in  value  have  not 
executed  or  assented  to  Uie  deed. 

In  the  course  of  their  argument  on  this  point,  counsel 
referred  to  the  General  Order  of  the  22nd  of  May,  1862, 
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requiring  the  debts  of  the  secured  and  unsecured  creditors  to 
be  stated  in  separate  columns.  The  Court  refused  to  accept 
this  order  as  of  any  authority,  and  declared  that  it  was 
ultra  vires  for  a  General  Order  to  attempt  to  extend  or 
restrict  any  word  in  an  Act  of  Parliament 

As  to  the  deed  itself, 

It  is  a  partial  deed.  It  does  not  include  cUl  creditors.  It 
is  not,  therefore,  such  a  deed  as  is  contemplated  by  sect.  192. 
Walter  v.  Adcock,  31  L.  J.  (n.  8.)  Ex.  880. 

**  Any  of  them  "  in  the  192nd  sect,  means  any  of  them 
that  may  happen  to  be  trustees. 
Per  Bramwell,  B.  s.  c.  389. 

BaggaZlay^  Q,C.,  'and  Dorict,  for  Shettle,  on  the  ques- 
tion of  the  jurisdiction,  cited, 

]U  CastkUm,  31  L.  J.  (n.  8.)  Bky.  71, 
where  the  Lords  Justices  had,  under  similar  circum- 
stances to  the  present,  ordered  the  release  of  a  debtor 
from  custody. 

Respecting  the  interpretation  of  the  word  "  creditors,** 
they  argued  that  the  97th  sect,  of  the  recent  Act  showed, 
that  for  the  general  purposes  of  the  Act,  the  value  of  the 
property  comprised  in  any  mortgages,  securities,  or  liens, 
must  be  deducted  in  the  computation  of  debts.  Why 
then  should  a  different  measure  be  applied  to  the  more 
special  enactments  in  this  Act  ? 

Oiffard,  Q.C,  in  reply. 

At  least  the  deed  should  hare  prowded  for  the  admis- 
sion of  all  the  creditors  of  the  debtor. 

Knioht  Bruce,  L.J.,  said  the  question  of  jurisdiction 
has  not  been  raised  in  the  CasUetorCs  Casty  but  regarding 
the  general  tenor  of  the  recent  Act»  and  more  particu- 
larly the  197th  &  198th  sects.,  he  inclined  to  the  opinion 
of  the  commissioner. 

Respecting  the  interpretation  to  be  placed  on  the  word 
*' creditors"  in  192nd  sect,  that  word  ought  to  be  con- 
strued according  to  its  literal  and  grammatical  sense; 
and  he  was  unable  to  see  anything  in  the  context  to 
confine  the  meaning  of  the  word  to  unsecured  creditors. 
The  case  of  the  respondents  had  therefore  failed.  The 
requbite  minority  had  not  executed  or  assented  to  the 
deed,  and  thus,  consequently,  there  had  been  no  vaiid 
grounds  for  the  application  to  the  Commissioner. 

It  had  been  stated  that  the  Chief  Justice  Cockbum  had 
expressed  a  desire  for  a  legislative  revision  of  the  recent 
Act.     In  that  aspiration  he  entirely  concurred. 

TuRNEB,  L.  J.,  agreed  that  the  order  of  the  Commis- 
sioner must  be  discharged. 

As  this  deed  was  framed,  no  creditor,  not  a  party  to 
the  deed,  could  insist  in  coming  in  under  it,  and  obtaining 
payment  of  his  dividend.  Every  deed  under  the  192nd 
sect  must  be  executed  by  the  debtor,  and  must  extend 
to  all  his  creditors, 

Neither  had  the  deed  been  assented  to  by  the  requisite 
minority,  as  under  the  192nd  sect  the  debts  of  the 
secured  creditors  must  be  taken  into  account. 

iVoe^.^— See 
Ba  LUU^ohm^  1  K.  It  168,  and  the  note  thereon. 


Master  of  the  Bolls. 

20,  21  Nov.  9  Dec.  1862. 


Jones  v.  Southall 


Will — General  power  of  appointment — 1  Vict. 
c.  26,  «.  27 — SpedfA  legacy  of  choHi  in  aclion'-' 
Ademption — Demonstrative  legacies. 

The  27th  section  of  the  Wills  Act  applies  only  to  powcn 
actually  created  at  the  death  of  the  testator;  and  does  not 
enable  a  testator  to  execute  an  inchoate  power  of  vMk  k 
was  the  intended  donee  under  the  wiU  of  a  person  vho 
survives  him. 

Circumstances  which  constitute  ademption  of  speaft 
legacies  of  choses  in  action, 

A  woman,  torongly  believing  herself  to  be  married,  hy 
her  will  bequeathed  certain  legacies,  and  requested  kcr 
supposed  husband  to  pay  them  out  of  certain  portmt  oj 
her  personal  estate,  which  the  supposed  he  had  acquired  hjj 
virtue  of  his  marital  righir- 

Held,  that  the  legacies  were  demcnstrative  legacies 

Catherine  Wood  went  through  the  ceremony  of  mar- 
riage with  Bei\|amin  Crane,  the  widower  of  her  deceased 
sister.  Prior  to,  and  in  contemplation  of  this  illegal 
marriage,  by  deed  dated  the  27th  June,  1842,  certain 
personal  estate  of  Catherine  Wood  was  assigned  to  W. 
P.  Grape  and  the  defendant  Southall,  in  trust  for  Cathe- 
rine Wood  until  the  marriage,  and  from  and  after  the 
marriage  upon  trust  for  Catherine  and  Benjamin  succes- 
sively for  life,  and  for  the  children  of  the  marriage; 
and  in  case  of  there  being  no  child,  upon  trust  in  caae 
Catherine  should  survive  Bei^amin ;  then,  from  and  after 
his  death,  and  such  failure  of  children  as  aforesaid,  in 
trust  for  Catherine,  her  executors,  administrators,  and 
assigns ;  but  if  Catherine  should  die  in  the  lifetime  of 
Benjamin,  then,  from  and  after  Ms  death  and  such  (ailore 
of  children  as  aforesaid,  in  trust  for  such  person  or  per- 
sons as  the  said  Catherine,  by  deed  or  will,  should,  not- 
withstanding coverture,  appoint ;  and  in  default  of  aach 
appointment  in  trust  for  such  person  or  persons  as  at  the 
death  of  Catherine  would  have  been  entitled  to  her  pe^ 
sonal  estate  under  the  Statutes  of  Distribution  in  case  she 
had  died  unmarried,  intestate,  and  without  issue. 

By  her  wiU,  dated  the  4th  October,  1842,  Catherine 
recited  and  ratified  and  confirmed  the  aettiement,  and 
in  pursuance  and  exercise  of  the  power  thereby  reserved 
to  her,  and  of  all  other  powers  enabling  her  in  that 
behalf,  she  appointed  and  directed  the  trustees  of  the 
aettiement  to  stand  possessed  of  the  moneys  comprised 
in  such  settiement,  and  the  securities  on  which  the 
same  should  be  invested,  from  and  after  the  decease  of 
Benjamin,  and  such  fiiilure  of  issue  as  in  the  settlement 
mentioned,  in  trust,  as  to  part  thereoi^  for  the  persons 
therein  named ;  and  as  to  the  residue  thereof,  she  gave 
and  bequeathed  one  moiety  to  such  person  or  persona 
as  Benjamin  should  by  deed  or  will  appoint ;  and  in 
default  of  appointment,  to  his  next  of  kin ;  and  the 
other  moiety  of  the  said  residue  to  her  sister,  the 
plaintiff.  And  after  reciting  that,  on  her  marriage  with 
her  said  husband,  B.  Craaei  he  became  entitled,  is 
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right  of  sttch.  maniage,  to  certain  personalty  belonging 
to  her  which  waa  not  comprised  in  the  settlement,  the 
testatrix  expressed  her  desire  to  leave  certain  legacies, 
payable  immediately  on  her  decease ;  and  she  therefore 
requested  her  said  husband  to  pay  out  of  such  personal 
estate^  notwithstanding  the  same  had  then  become  his 
own  property,  the  legacies  therein  mentioned ;  and  she 
appointed  the  defendants,  Southall  and  Huxley,  executors 
of  her  will. 

Beojamin  died  on  the  27th  December,  1846,  without 
ever  haring  bad  any  child  by  Catherine ;  and  by  his  will, 
dated  the  5th  June,  1844,  he  deyised  and  bequeathed  to 
her  (subject  to  the  payment  of  his  debts,  and  an  annuity 
of  202.  to  defendant  Pardee)  all  his  real  and  personal 
estate,  and  appointed  her  sole  executrix 

Catherine  died  on  the  2nd  January,  1857,  and  on  the 
23id  March,  1859,  i)robate  of  her  will  was  granted  to 
the  defendants  Southall  and  Huxley. 

See  Southall  y.  Janes,  1  Sw.  &  Tr.  298. 

The  plaintiff  was  the  sole  next  of  kin  of  Catherine,  and 
she  filed  her  bill  for  the  administration  of  the  personal 
estate,  and  that  it  might  be  declared  whether  the  said 
writing  of  the  4th  Oct.  1842,  was,  or  was  not,  a  yaiid 
execution  of  any  power  rested  in  Catherine,  or  was  in  any 
way  operative  upon  any  of  the  property  of  Catherine,  and 
whether  the  dispositions  therein  contained,  or  any  of  them, 
had,  in  the  events  which  had  occurred,  taken  effect 

The  case  was  heard  on  motion  for  decree  on  the  17th 
April,  1861  (see  30  Beav.  187).  The  Master  of  the  Rolls 
then  held  that  the  settlement  was  a  good  voluntary 
settlement,  and  that  the  instrument  of  the  4th  October, 
1842;  though  it  could  not  operate  as  an  execution  of  the 
power  it  purported  to  exercise,  was  nevertheless  good 
as  the  will  of  Catherine  (who  was  a  fime  sole  at  the 
tune  of  its  execution),  and  was  operative  upon  the  whole 
of  the  property  included  in  the  settlement.  His  Honour 
therefore  made  an  administration  decree,  and  directed  an 
inquiry  what  were  the  trust  funds  and  property  which  at 
the  time  of  the  testatrix's  death  were  comprised  in  the 
settlement 

By  the  Chief  Clerk's  certificate  it  was  found  that  the 
trust  funds  and  property  purported  to  be  comprised  in 
the  settlement  of  the  27th  June,  1842,.  consisted  at  the 
date  thereof  of  the  following  particulars  : — 

1,2002.  secured  by  mortgage  of  turnpike  tolls. 

4002.  secured  by  mortgage  from  R.  Bameby» 

200/.  secured  by  bond  of  Wm.  SouthalL 

988/.  9s,  2d.  secured  by  mortgage  of  Sapey  Mill, 

700L  secured  by  mortgage  of  Burley  estate. 

2,00021  Three-and-a-half  per  Cent  Reduced  Bank  An- 
nuitiea. 

In  the  year  1846,  during  the  lifetime  of  Benjamin, 
Bameby's  mortgage  was  paid  ofi^  and  the  iOOU  was 
jeoeivad  by  the  trustees  of  the  settlement  and  invested 
by  lium  in  the  purchase  of  4112.  16».  I0d»  Reduced 
Anmdtiea^  making  altogether  2,411/.  168,  lOcU  Reduced 
AsniBfeiM  Btanding  in  their  names. 

Mbm  ibe  death  of  Benjamin  the  settlement  and  'the 
wliereby  the  700/.  mortgage  on  the  Burley 


estate  was  assigned  to  the  trustees  of  the  settlement  were 
handed  to  Catherine.  She  destroyed  the  settlement 
The  assignment  of  mortgage  was  not  to  be  found,  and 
the  mortgage  money  remained  due  on  the  same  security 
at  the  death  of  the  testatrix. 

Shortly  after  the  death  of  Bei^jamin,  the  trustees  of 
the  settlement,  at  the  request  of  Catherine,  transferred 
into  her  name  the  2,411/.  168,  lOd,  Reduced  Annuities, 
which  remained  in  her  name  at  the  time  of  her  death. 

In  1847,  the  200/.  bond  debt  was,  with  the  consent  of 
the  trustees,  paid  by  the  debtor  to  Catherine. 

In  1855,  one  moiety  of  the  1,200/.  due  on  the  mortgage 
of  turnpike  tolls,  was  paid  to  Catherine,  and  was  shortly 
afterwards  lent  by  her  to  Geoige  Peaks  on  his  bond,  and 
collaterally  secured  by  a  mortgage;  the  said  moiety 
remained  so  invested  at  the  time  of  the  testatrix's  death. 
The  other  moiety  remained  due  on  the  mortgage  of  tolls 
at  the  time  of  the  testatrix's  death. 

In  1847,  and  again  in  1851,  the  testatrix  offered  Sapey 
Mill  for  sale,  but  no  sale  was  effected,  and  the  mortgage 
money  remained  due  on  that  security  at  the  time  of  her 
death. 

Neither  the  assignment  of  the  1,200/.  mortgage  of 
Turnpike  Tolls  to  the  testatrix,  nor  the  assignment  by 
her  to  the  trustees  of  the  settlement,  was  ever  registered 
in  the  books  of  the  Turnpike  Trust. 

The  cause  now  came  on  for  further  consideration. 

Selwyn,  (1,0,,  and  T,  A,  Roberts,  for  the  plaintiff, 
argued, 

1st.  Catherine  being,  in  the  events  which  had  hap- 
pened, solely  entitled  under  the  settlement,  had,  by 
destroying  the  deed,  put  an  end  to  the  settlement 

Piffofs  Case,  11  Rep.  26. 

MaUuwsmCs  Case,  5  Rep.  22. 
And  consequently  that  at  the  death  of  the  testatrix  there 
was  not  any  property  comprised  in  the  settlement ;  but 
if  the  Court  were  against  tiiem  on  that  point,  then, 

2nd.  The  general  power  of  appointment  conferred  by 
the  will  of  Catherine  upon  Benjamin,  was  exercised  by 
the  will  of  the  latter,  which  defeated  the  claim  of  the 
next  of  kin  of  Benjamin,  who  could  take  only  in  default 
of  appointment. 

8rd.  Or  that  by  the  death  of  Beiy'amin  in  the  lifetime 
of  the  testatrix,  the  power  conferred  upon  him  lapsed  or 
never  arose,  and  his  next  of  kin  could  take,  in  default  of 
appointment,  only  that  which  he  might  have  appointed, 
which  in  the  event  was  nothing, 

Baker  v.  Manbury,  3  Russ.  340. 
4th.  The  settlement  being  voluntary,  it  was  necessary 
for  the  settlor  to  do  everything  which  could  be  done  to 
make  the  settlement  effectual, 

Jefferys  v.  Jefferys,  Cr.  &  Ph.  138, 

Bridget.  Bridge,  16  Beav.  320. 
But  as  to  the  turnpike  toll  mortgage,  the  provisions  of 
3  Greo.  4,  c.  26,  s.  81,  had  not  been  complied  with ;  the 
transferree  had  no  legal  title  until  the  entry  was  made  in 
the  books  of  the  Turnpike  Trust, 

Jones  v.  Jones,  5  Exch.  16. 
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5th.  The  other  portions  of  the  property  enginally 
campnaed  in  the  settlement  had  been  adeemed  or  taken 
ont  of  the  settlement  by  her  receipt  of  the  moneys,  the 
transfer  of  stock  into  her  name,  and  the  other  deaUngs 
with  the  property  and  securities  by  the  testatrix. 

2  Williams,  Exors.  1132. 
Rider  V.  Wager,  2  P.  W.  830. 
Badrick  v.  Stevens,  3  B.  C.  C.  431. 
Barker  y.  Rayner,  5  Madd.  208. 
Gardner  y.  HaUon,  6  Sim.  98. 

Lloyd,  Q.C.,  and  Archibald  Smith,  for  the  next  of  kin 
of  Benjamin  Crane. 

Ist.  The  will,  executed  by  yirtae  of  the  testatrix's 
right  of  ownership  as  a  fume  sole,  operated  as  a  specific 
gift  of  the  property  comprised  in  the  settlement,  un- 
affected by  the  subsequent  destruction  of  the  deed — 
the  words  "comprised  in  the  settlement*'  being  merely 
descriptive  of  the  property  disposed  of  by  the  wilL 

2nd.  The  will  disposed  not  only  of  the  moneys  com- 
prised in  the  settlement,  t.  e.,  in  their  then  state  of 
inyestment,  but  also  of  "  the  securities  in  which  the  same 
shaU  be  inyested,"  and  (with  the  exception  of  the  2001. 
bond  debt  paid  to  the  testatrix,  which  it  was  admitted 
was  adeemed)  all  the  moneys  originally  comprised  in 
the  settlement  could  be  traced. 

3rd.  Benjamin  died  before  the  will  of  Catherine  came 
into  operation  ;  and,  consequently,  the  power  intended  to 
haye  been  conferred  upon  him  by  her  will  never  arose. 
The  27th  sect,  of  1  Vict.  c.  26,  applies  only  to  cases 
where  there  is  an  existing  power,  and  the  will  of  Ben- 
jamin could  not  exercise  a  power  which  did  not  exist ; 
a  power  given  by  will  lapses  by  the  death  of  the  donee 
in  the  lifetime  of  the  testator  in  the  same  way  that  a 
legacy  lapses,  and  this  whether  the  donee  of  the  inchoate 
power  does,  or  does  not,  purport  to  exercise  it. 

4th.  The  power  never  having  arisen,  and,  conse- 
quently, no  appointment  having  been  made  by  Benjamin, 
the  gift  to  his  next  of  kin  took  effect,  the  words  "in 
default  of  appointment "  being  strictly  complied  with  in 
the  case  of  a  power  which  never  came  into  existence ;  the 
gift  of  the  next  of  kin  was  a  gift  over  on  Benjamin's 
omitting  to  do  a  certain  act  which  he  had  not  done,  and 
was  analogous  to  the  cases  of, 

Mackinnon  v.  Sevoell,  2  M.  ft  K.  202. 

Murray  v.  Jones,  2  V.  &  B.  813. 

Janes  y.  WestcomJb,  Pre.  Ch.  816. 

Warren  v.  Rudall,  4  E.  ft  J.  603. 

Holly,  Warren,  10  W.  R.  66. 
5th.  The  gift  to  the  next  of  kin  did  not  fail  by  reason 
of  the  death  of  the  donee  of  the  power  in  the  lifetime  of 
the  testatrix  ;  the  case  of  Baker  y.  Hanbwy  was  incon- 
sistent with,  and  was  overruled  by, 

Chatteris  v.  Young,  6  Hadd.  30. 

Hardwick  v.  Thurston,  4  Russ.  880. 

Edwards  v.  SaJoway,  2  De  Q.  ft  Sm.  248  ;  affirmed, 
2  Ph.  625. 
6th.  The  moneys  received  by  the  testatrix,  or  trans- 
f  eired  into  her  name,  had  not  been  received  by  her  with 


the  intention  of  adsmptiim  or  taking  ^bem.  oat  •f  tfc0 
operation  of  her  will,  but  had  been  kept  separase  aid 
apart  from  the  rest  of  her  property ;  Gardner  y.  Hattam 
was  a  strong  case,  and  perhaps  went  further  than  tlie 
Court  in  the  present  day  would  go ;  thero  was  no  «an 
in  which  a  gift  of  a  sum  invested  on  mortgagB  whick  had 
afterwards  been  paid  off  and  tiie  same  sum  re-invested  on 
another  mortgage  had  been  held  to  be  adeemfld  :  otL  this 
branch  of  the  subject  they  referred  to, 

Ashbunur  v.  Maeguire^  2  B.  C.  C.  108. 

JHngweU  y.  Askew,  I  Cox,  427. 

Cflough  y.  Clau^  8  K.  ft  K.  296. 

dark  v.  Browne^  2  Sm.  ft  G.  524. 

Birch  y.  BeUeer,  Hos.  875. 

Fryer  v.  Morris,  9  Ves.  360. 

Le  Qriee  v.  Finch,  8  Mer.  50. 

Baggallay,  Q.C.,  and  Freeman,  for  the  executors  of 
Catherine  Crane,  submitted  to  the  Court  whether  the 
sums  which  the  testatrix  requested  her  husband  to  pay 
out  of  the  moneys  which  he  had  received  in  his  marital 
right  were  demonstrative  legacies,  payable  out  of  the 
testatrix's  general  estate. 

Swan,  for  legatees. 

Selwyn,  Q.  C7. ,  in  reply,  argued  that  the  present  case  was 
within  Baker  v.  Hanbury,  and  that  Baker  y.  ffanbury 
was  not  overruled  by  Ilardwick  v.   Thurston;  on  tJic 
question  of  ademption  he  referred  to, 
PaUison  v.  Pattiaon,  1  M.  ft  K.  12. 

9  Dbo. 

Thb  JCA.STER  ov  THE  RoiLB  keld  that  the  wiD.  of 
Benjamin  Crane  did  not  operate  as  an  exeention  of  tiie 
power  intended  to  be  eonferred  npon  him  by  the  will  of 
Catherine  Wood  or  Crane.  The  27th  soetion  of  the  Willa' 
Act{l  Vict.  c.  26)  applies  only  to  powers  actoaUy  exist- 
ing at  the  death  of  the  testator,  and  does  not  enaUe  a 
testator  to  execute  an  inchoate  power  of  which  ho 
the  intended  donee  under  the  will  of  a  person  who 
vives  him. 

There  had,  therefore,  been  no  appointment  by  Ben- 
jamin of  the  moiety  of  Catherine's  rendae,  and  the  gift 
over,  in  default  of  appointment,  took  effect  in  iayonr  of 
the  next  of  kin  of  Benjamin. 

His  Honour  was  of  opinion  that  the  words  '^Ihe 
moneys  comprised  in  snch  settlement,  and  the  secn- 
rities  in  which  the  same  shall  be  inV^ested"  wen  merely 
descriptive  of  the  specific  fbnds  of  whioh  the  testa- 
trix was  then  disposing,  and  did  not  create  a  beqnest 
of  the  future  securities  which  in  the  event  had  been  taken 
in  lieu  of  the  then  investments :  it  was,  in  fact,  nothing 
more  than  an  embodiment  in  the  wiU  of  the  description 
of  the  specific  ftmds  which  was  oontsined  in  the  sstUe- 
mentk 

Such  being  the  ease,  the  destniotion  of  the  setdemeBt 
by  Catherine  had  no  elfoct,  and  did  not  zemovo  Htm  pen- 
perty  from  the  operatitm  of  her  wilL 

Ant  by  the  subsequent  dealings  wUh  Ihe  funds  on* 
ginally  comprised  in  the  settlement,  the  moiety  of  t^ 
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1,200^  secured  by  mort^^age  which  had  heen  received  by 
the  testatrix,  the  400/.  aecnred  by  Bameby'a  mortgage, 
and  the  2Q0L  aecured  by  Soa&all'a  bond,  were  all 
ideemed :  but  the  moiety  of  the  1,2007.  not  received, 
the  aiuna  aecured  on  the  mortgagoa  of  Sapey  MiU  and 
the  Barley  eatate,  and  the  Reduced  Aimnitiea  were  not 
adeemed. 

Hia  Honour  waa  further  of  opinion  that  the  legacies 
which  the  testatrix  expreased  her  desire  to  leave,  and 
requested  her  hnaband  to  pay  out  of  certain  apeoified 
property,  wore  demonstrative  legaciaa,  and  did  not  fail 
by  reaaon  of  the  failure  of  the  particular  fund. 


i 


Claee  V,  Leach. 


Master  of  the  BoUb. 
8,  4  Dec.  1862. 

Partnership  artides  —  Continuance  of  business 
after  expiration  of  term  —  Inapplicability  of 
dames  relating  to  diasoliUio'n  or  expulnon  of 
negligent  partjier. 

Vn^m  partners  carry  on  business  under  a  deed  of  part- 
^urakipf  and  continue  it  after  the  period  fiaDtd  for  its  dura- 
tiouy  they  toill,  in  the  absence  of  any  other  ayreement,  be 
hdd  to  continue  it  upon  such  of  the  terms  of  the  original 
dud,  and  upon  such  only,  as  are  applicable  to  the  new 
state  of  things, 

A  provision  thai  a  negligent  partner  should  upon  notice 
quit  the  business  for  the  benefit  of  the  other  is  not  appli- 
cable after  the  original  term  has  run  ouL 

The  plaintlfT  and  defendant  carried  on  the  busineaa  of 
merchanta,  ship-insurance,  custom-house,  and  general 
agents,  in  partnerahip,  under  articles  dated  17th  July, 
1839,  which  provided  that  the  plaintiff  and  defendant 
should  oontinae  partners  for  seven  yean  from  the  1st 
Jvij,  1839,  and  also  that  if  either  of  the  partners  ahould 
naglect  the  busdneaa,  or  offend  in  certain  other  particulars 
tharain  mentioned,  the  other  partner  should  be  at  liberty 
to  give  notice  to  dissolve. 

The  deed  contained  this  clause: — ''And  the  said 
partner,  to  u^om  the  aaid  notice  ahall  be  given,  shall  be 
considered  as  quitting  the  aaid  business  for  the  benefit  of 
the  partner  who  shall  give  the  s&id  notice. " 

The  parties  carried  on  the  business  during  and  after 
the  term  of  seven  years  without  a  fresh  agreement. 

On  the  30th  June,  1862,  the  pkintifi;  alleging  that 
the  defendant  had  n^lected  the  business,  served  him 
with  a  notice  declaring  the  partnership  to  be  dissolved, 
and  claiming  to  avail  himself  of  the  above  provision  in 
the  articlSBL 

The  pkintiff  pioceeded  to  cany  on  the  buaiueaa  for 
his  own  benefit,  and  issued  circuLin  to  the  correspondents 
of  the  late  firm,  informing  them  that  the  partnerahip 
theretofore  subsisting  under  the  firm  of  Leach  &  Clark  had 
been  dissolved,  and  that  the  business  would  be  carried 
on  by  the  plaintiff  under  the  firm  of  John  Clark  &  Co. 

The  deimdant  took  new  offices,  put  up  his  name  there, 
vith  the  voids  ''Late  Leaoh  &  Clark"  underneath  in 
cosupiaioiia  lattMBs;  and  (m  the  14tii  August,  1862,  he 


sent  printed  cards  and  circularB  to  the  customets  of  the 
late  firm  in  the  following  terms : — 

"R.  Leach  k  Co.  (kte  Leach  and  Clark).  Ship  In- 
surance and   Forwarding   Agents,   Croaby  House,   95, 
Biahopagate  Street,  £.C.,  London." 
"  Crosby  House,  95,  Biahopsgate  Street  Without,  E.C., 

'*  London,  4th  Aug.  1862. 
"  Gentlemen, — I  b$g  to  inform  you  that  the  partner- 
ship which  subsisted  between  myself  and  Mr.  John 
Clark,  under  the  firm  of  Leach  &  Clark,  has  been 
dissolved ;  and  that  I  shall  from  this  date  carry  on  busi- 
ness under  the  firm  of  R.  Leach  k  Co. 

"Soliciting  a  continuance  of  your  much-esteemed, 
favours,  and  referring  you  to  the  signature  of  my  new 
firm,  ''I  am,  Grentleman, 

**  Yours  respectfully, 
**  Signature  of  Robert  Leach. " 

The  bin  prayed,  in  effect,  for  a  declaration  that  the 
partnership  hod  been  dissolved  as  from  the  30th  June, 
1862,  and  on  the  footing  of  the  plaintiff  *s  notice ;  and  that 
the  defendant  might  be  restrained  from  carrying  on  busi- 
ness under  the  firm  of  Leach  k  Clark,  and  from  sending 
circulars  importing  that  the  business  carried  on  by  him 
was  a  continuation  of  the  business  carried  on  by  the  late 
firm  of  Leach  k  Clark,  and  holding  out  that  he  was 
carrying  on  business  in  continuation  of,  or  in  succession 
to,  the  business  carried  on  by  the  late  firm  of  Leach  k 
dark,  and  from  soliciting  employment  from  the  old 
customers ;  and  for  damages. 

Sdwyn,  Q,C.,  and  Druoe^  for  the  plaintiff. 
The  plaintiff  was  entitled  to  dissolve  the  partnerahip 
as  provided  by  the  articles  of  partnerahip,  although  the 
term  of  seven  years  had  expired. 

BauOnns  v.  Parsons,  31  L.  J.  Ch.  479. 
Parsons  v.  Hayward,  81  L.  J.  Ch.  666. 
The  defendant  having  quitted  the  buaineaa  for  the 
plaintiff  *B  benefit,  his  subsequent  conduct  was  not  justi- 
fiable. 

Churtan  v.  JkmglaSy  Joh.  174. 

Burrows  v.  FoeUr,  Lords  Justices,  8th  May,  1862.* 

Baggallay,  Q.  (7.,  and  Knox  Wigram^  for  the  defendant. 

1st.  After  the  expiration  of  the  original  term  of  the 
partnership,  the  provisions  relating  to  the  dissolution 
were  no  longer  in  force. 

2nd.  Whether  such  provisions  were  in  force  or  not, 
the  representations  of  the  defendant,  being  strictiy  correct, 
could  not  be  restrained. 

Selwyn,  Q.C.,  in  reply. 

4  Dec. 

The  Master  ov  the  Rolls  said,  that  when  persons  enter 
into  partnership  articles  for  a  certain  term,  and  continue 
the  business  after  the  term  has  expired  without  making  a 
fresh  agreement,  the  partnership  articles  remain  binding 
but  so  far  only  as  they  are  applicable  to  the  new  state  of 
things.  Some  of  the  clauses  of  the  deed  of  the  17th 
July,  1839,  ceased  to  be  applicable  as  soon  as  the  original 
term  had  expired.     For  example,  it  was  clear  that  the 
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clanse  providing  that  the  partnership  ahould  continua  for 
seven  years  did  not  operate  to  cause  a  second  term  of 
seven  years  to  arise  alter  the  lapse  of  the  first,  but  that 
the  partnership  then  became,  as  regards  duration,  a 
partnership  at  will.  On  the  other  hand,  the  provisions 
relating  to  the  division  of  profits,  the  drawing  out  of 
money,  keeping  books,  and  settling  accounts,  continued 
binding.  With  respect  to  the  power  to  dissolve  claimed 
by  the  plaintiff,  it  must  be  observed  that,  after  the  lapse 
of  the  original  term,  no  special  provision  was  required 
in  order  to  enable  either  of  the  parties  to  determine  the 
partnership,  as  they  were  for  that  purpose  on  the  footing 
of  partners  at  will ;  and  to  hold  that  a  notice  to  dissolve, 
expressed  to  be  given  in  pursuance  of  the  articles,  should 
be  attended  with  all  the  incidents  specified  in  the  articles, 
would  often  be  inconsistent  with  the  nature  of  a  partner- 
ship at  will,  as  in  the  case  (which  frequently  happened) 
of  the  articles  providing  that  the  partnership  should  not 
determine  until  six  months  after  the  notice  had  been 
given.  The  partnership  being  at  will,  either  partner 
might,  at  any  moment,  require  it  to  be  wound  up  in  the 
ordinary  way ;  and  neither  partner,  by  giving  notice, 
became  entitled  to  have  the  business  wound  up  in  a 
special  manner. 

His  Honour  was  also  of  opinion  that  if  a  partner  had 
been  duly  expelled  at  some  time  during  the  original 
term  of  seven  years,  he  would  not,  upon  the  true  con- 
struction of  the  clause  set  out  above,  have  ceded  the 
business  to  the  other  partner  in  perpetuity  ;  but  only  for 
the  then  residue  of  the  partnership  term.  So  that, 
even  supposing  that  this  mode  of  diasolution  had  been 
rightly  resorted  to  after  the  partnership  had  become  a 
partnership  at  will,  there  was  then  no  term  remaining  upon 
which  the  clause  could  operate,  and  no  period  of  time 
during  which  the  active  partner  could  have  the  benefit  of 
the  cession. 

The  ca^e  of  Burrows  v.  Foster  before  the  Lords 
Justices  afforded  an  explanation  of  a  provision  that 
a  particular  person  should  **  have  the  benefit "  of  a  busi< 
neas  ;  but  it  had  no  bearing  upon  the  question,  whether 
a  clause  like  that  under  His  Honour's  consideration  was 
applicable  when  the  partnership  had  become  a  partner- 
ship at  will. 

Stipulations  of  this  kind  were  not  applicable  except  so 
long  as  the  parties  were  bound  by  a  fixed  term  of  partner- 
ship ;  during  which  period  it  was  very  desirable  that  one 
partner  should  have  power  to  enforce  the  attendance 
of  the  other,  or  else  have  liberty  to  carry  on  the  business 
for  his  own  benefit.  The  partnership  must  be  wound  up 
as  a  partnership  at  wilL 

Note,* — ^The  order  in  this  unreported  case  was  stated 
to  have  been  settled  by  the  Lord  Justice  Turner.  The 
subjoined  statement  of  it  is  taken  from  the  Registrar's 

book. 

Burrows  v.  Foster. 

[8  May,  1862,  Lords  Justices.] 

Effect  of  proviso  thai  A.  shall  ^*have  the  hevuJU  and 

advantages  of  the  business  and  eonnedians  ^^  of  a  partner' 

ship  firm. 


The  bill  stated  that  the  defendant  Foster  carried  on 
the  business  of  an  Insurance  Broker  in  partnership  witb 
one  Lacy,  under  the  firm  of  Foster,  Lacy  &  Co.  I^w^ 
was  also  a  member  of  another  firm  of  Insurance  Brokeis, 
known  9»  Baahall,  Lacy  &;  Co.  By  an  indenture  of  the 
81st  March,  1862,  between  Foster  and  Lacy,  of  thefint 
part,  the  members  of  the  firm  of  Bashall,  Lacy  k  Co.«  of 
the  second  part,  the  plaintiff  Burrows  and  one  Mason  aa 
accountant,  of  the  third  part,  it  was  agreed  that  the  two 
partnerships  of  Foster,  Lacy  k  Co.,  and  Bashall,  Lacy 
k  Co.,  should  be  dissolved,  and  their  estates  liquidated. 
Burrows  and  Mason  were  appointed  liquidators,  aad 
agreed  to  make  certain  advances. 

The  deed  contained  the  following  clause  :  "The  said 
Burrows  shall  haw  the  benefit  and  advantages  of  the 
businesses  and  connections  of  the  said  two  co-partnership 
firms,  and  shall  be  at  liberty  to  make  such  arrangements  as 

he  may  think  proper  with  the  said  Lacy  for  foiming  t 
new  co-partnership,  with  a  view  to  continue  the  busiMis 
of  the  said  two  co-partnership  firms." 

In  pursuance  of  these  arrangements,  drculais  wew 
sent  round  to  the  customers  of  the  two  firms  in  the 
following  terms  : — 

"We  beg  to  inform  you  that  the  firms  of  Foster, 
Lacy  &  Co.,  and  Bashall,  Lacy  &  Co.,  have  been  da- 
solved  by  the  consent  of  all  the  partners,  and  that 
arrangements  have  been  made  for  the  liquidation  of  the 
affairs  of  those  firms,  and  the  continuation  of  the  business 
thereof  by  Burrows  and  Lacy,  under  the  firm  of  Buirovs, 
Lacy  &  Co.     Soliciting  a  continuance  of  your  fovonra  to 

the  new  firm, 

"We  are,  &c., 

**  Foster,  Lact  &  Co. 
"  BusHAU^  Lacy  k  Co." 

And  on  another  page  of  the  same  sheet  of  paper  :— 

"Referring  to  the  accompanying  letter  announcing 
the  dissolution  of  the  firms  of  Foster,  Lacy  &  Co.,  Vii 
Bashall,  Lacy  &  Co.,  we  beg  to  inform  you  that  the 
undersigned  have  made  arrangements  for  continuing  the 
business  of  these  firms,  under  the  firm  of  Burrows,  Lacy 
&  Co.     Soliciting  a  continuance  of  your  favours^ 

"We  are,  Ac., 

"  F.  S.  Burrows. 

'«J.  H.  Lact." 
On  the  other  hand,   on  the    8rd  April,   1862,  the 
defendant  Foster  sent  circulars  to  the  old  correspondente 
and  business  connections  in  these  terms  : — 

"  London,  80,  Comhill,  E.C. 
"  8rd  April,  1862. 
Dear  Sir,— I  beg  to  inform  you  that  the  partncis^p 
existing  between  myself  and  Mr.  John  Lacy,  ^^^^  ^^ 
style  of  Foster,  Lacy  &  Co.,  is  dissolved  by  mutual  con- 
sent, and  that  I  shall  continue  to  act  as  an  insunm 
broker  as  heretofore.     Soliciting  the   favour  of  P^ 

esteemed  orders, 

"lam,  &C., 

"WM.  FOSTBB- 

The  Lords  JtrsnoES,  on  motion  for  a  decree, 
dered  "that  the  defendant,  his  servants  and  agents, 
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Kstnmed  from  iasoing  or  sending,  and  from  causing  or 
procuring  to  be  issued  or  sent  to  any  person  or  persons, 
aj!iy  further  copies  or  copy  of  the  circular  or  letter  bear- 
ing date  the  8rd  April,  1862,  in  the  plaintiiTs  bill  men- 
tioned, or  any  other  circular  or  letter  signifying  or 
importing  that  the  business  carried  on  by  him  the  said 
defendant  is,  and  from  in  any  manner  representing  such 
business  to  be,  a  continuation  of  the  business  formerly 
carried  on  by  the  firms  of  Foster,  Lacy  &  Co.,  and 
Bashall,  Lacy  &  Co.,  in  the  plaintiff's  bill  mentioned,  or 
by  either  of  such  firms,  and  from  in  any  manner  soliciting 
or  inviting  any  person  or  persons  who  at  the  date  of  the 
said  indenture  of  81st  March,  1862,  in  the  plaintiff's  bill 
mentioned,  was  or  were  a  customer  or  correspondent, 
customers  or  correspondents  of  the  firms  of  Foster,  Lacy 
ft  Co.,  and  Bashall,  Lacy  &  Co.,  or  of  either  of  such 
firms,  and  from  causing  or  procuring  any  such  person 
or  persons  to  be  solicited  or  invited  to  become  or  be  a 
customer  or  correspondent  or  customers  or  correspondents 
of,  or  to  employ  him  the  said  defendant  in  the  business 
earned  on  by  him,  or  to  cease  from  employing  or  not 
to  employ  the  said  plaintiffs  in  the  buriness  formerly 
carried  on  by  the  said  firms  of  Foster,  Lacy  &  Co.,  and 
Baahally  Lacy  ft  Co.,  or  either  of  them." 

Beg.  Lib.  1862,  A.  941. 

Master  of  the  BoUa. )  Re  Waterloo  Life  Asstra- 


6  Deo.  1862. 
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ANCB  COMPAITT. 


The  Cimpanies'  Ad,  1862,  m.  207,  209,  210— 
Winding  up — Incapacity  to  me. 

No  order  for  wwding  up  under  the  Companies*  Act, 
1862,  can  be  made  on  the  petition  of  an  Insurance  Com- 
pany not  registered  under  that  Act. 

The  Waterloo  Life  Assurance  Company  was  registered 
raider  the  7  ft  8  Vict  c  110. 

On  the  8th  August,  1862,  a  resolution  empowering  the 
directors  to  wind  it  up  was  passed  at  an  extraordinary 
general  meeting  of  the  shareholders. 

A  petition  (answered  on  2l8t  November,  1862)  was 
presented  by  the  company  and  the  chairman,  praying 
that  the  company  might  be  wound  up  under  "The 
Companies'  Act,  1862,"  and  that  the  resolution  for^a 
voluntary  winding-up  might  be  adopted.  Two  groups  of 
contributorien  presented  two  other  petitions,  asking  for  a 
i^inding  up  generally  under  the  same  Act. 

Selwyn,  Q.C.,  BaggaHay,  <IC.,  Speed,  JtosOmrgh,  T.  H. 
Terrell,  JEt,  Humphreys,  and  Swanston  appeared  for  the 
several  parties. 

Everitt,  for  a  creditor,  objected  that  no  order  could  be 
made  on  the  petition  of.  the  company,  inasmuch  as  the 
company  had  not  been  registered  under  the  Act  of  1862, 
and  referred  to  sects,  207,  209,  210. 

Sdtoynf  <^C.,  in  reply,  relied  upon  the  fact  that  the 
chaimun,  who  was  a  contributory,  was  a  co-petitioner. 

TbS  ILuptKR  OF  the  Rolls  said  that  the  209th 


section  of  the  Companies'  Act,  1862,  made  it  imperative 
upon  every  insurance  company  registered  under  the 
7  ft  8  Vict  c.  110,  to  register  under  the  Act  of 
1862 ;  and  that  the  207th  section  did  not  create 
any  exception  in  this  respect  in  favour  of  companies 
in  which  a  resolution  had  been  passed  for  a  voluntary 
winding-up.  He  considered,  therefore,  that  the  case 
fell  within  the  first  clause  of  the  210th  section,  and  that 
the  company  was  incapable  of  sueing  either  at  law  or  in 
equity.  This  case  was  not  altered  by  the  fSact  that  a 
contributory  joined  in  presenting  the  petition,  as  it  was 
still  substantially  the  petition  of  the  company.  No 
order  could  be  made  on  the  company's  petition. 

The  common  order  to  wind-up  was  made  on  the  two 
petitions  of  the  contributories. 


Kindersleyy  V.-C.  }     Patch  v, 

14,  15,  17,  18,  19  Not.  6  Deo.  1862.  S       Shore. 

Voluntary  covenant — Instrument,  whether  operating 
€u  Deed  or  Will — Appointment  hy  will  under  sub- 
sequently created  power — Assets, 

A.  by  deed,  attested  by  one  witness,  covenanted  that  his 
devisees,  or  heirs,  executors,  or  administrators  shmUd  after 
his  death  make  over  to  B.  and  C.aU  the  real  and  personal 
estate,  of  which  he  should  be  beneficially  entitled  at  his 
death. 

Held,  that  this  was  not  a  testamentary  instrument,  but 
avaUddeed, 

A,  having  made  a  will  specifically  bequeathing  certain 
property,  afterwards,  by  deed,  settled  the  sam^  property  in 
such  manner  as  he  should  by  wUl  appoint  Th^  property 
remained  in  specie  cU  his  death. 

^eld,  that  the  specific  bequest  operated  as  an  exercise  of 
the  power, 

PropeHy  appointed  under  a  general  power  to  appoitU 
by  wUl  is  avaUdble  as  assets  for  payment  of  the  testator*s 
voluntary  debts. 

This  case  came  on  upon  motion  for  decree. 

The  suit  was  instituted  for  the  administration  of  the 
estate  of  J.  Shore,  and  the  determination  of  various 
questions  incidental  thereto,  especially  as  to  the  nature 
and  effect  of  the  deed  of  Dec.  1860,  hereafter  mentioned. 

J.  Shore,  by  his  will,  dated  8th  August,  1865,  after 
disposing  of  the  whole  of  his  property,  except  certain 
property  to  which  he  was  entitled  under  the  wUl  of  an 
uncle  contingently  upon  an  event  which  happened  in 
1868,  gave  out  of  this  latter  property  to  the  plaintiff  and 
another  800Z.  apiece,  and  to  his  wife  lOOOZ.,  and  gave 
the  surplus  to  his  sister,  and  appointed  his  wife  and  the 
plaintiff  executrix  and  executor. 

By  an  indenture,  dated  16th  Feb.  1860,  J.  Shore 
settled  6,072Z.  New  Three  Per  Cents.,  part  of  the  pro- 
perty derived  under  his  uncle's  will,  upon  trust  for  his 
wife's  separate  use  for  life,  with  remainder  upon  trust  for 
himself  for  life,  with  remainder  as  he  and  his  wife  should 
jointly  appoint,  or  in  defiwilt  thereof  as  he  should  by 
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will  appoint,  and  in  default  of  any  appointment  upon 
trust  for  the  survivor  of  him  and  his  wife  absolutely. 

No  joint  appointment  was  made  under  the  above 
deed. 

By  an  indenture,  dated  27th  Bee.  1860,  and  made 
between  J.  Shore  of  the  one  part,  and  two  trustees  of 
the  other  part,  containing  a  recital  of  the  trusts  of  the 
last-mentioned  deed,  including  the  power  for  J.  Shore  to 
appoint  by  will,  J.  Shore  covenanted  with  the  trustees 
that  his  devisees,  or  heirs,  executors,  or  administrators, 
should  with  all  convenient  speed  after  his  death,  upon 
being  indemnified  against  his  debts,  convey,  assign, 
transfer,  and  pay  all  the  real  and  personal  estate,  to 
which  he  should  be  beneficially  entitled  at  his  death, 
"  or  which  he  should  then  have  disposed  of  by  his  said 
will,"  to  the  trustees  upon  trust,  after  payment  of  his 
debts,  to  retain  100/.  apiece,  and  to  make  over  the  residue 
to  liis  wife  if  she  should  survive  him.  The  execution 
of  this  deed  by  J.  Shore  was  attested  by  one  witness 
only. 

J.  Shora  died  in  June,  1861,  and  his  will  was  proved 
by  the  widow  and  the  plaintiff. 

The  following  were  the  principal  questions  raised  in 
the  suit : — 

1st  Whether  the  deed  of  December,  1860,  was  a  testa^ 
mentary  instrument,  in  which  case  it  would  be  void  for 
defective  attestation. 

2nd.  Whether  the  same  deed  was  valid  in  law  as  an 
instrument  inter  vivos. 

3rd.  Whether  the  specific  bequest  operated  as  an 
exercise  of  the  power  created  by  the  subsequent  deed  of 
February  1860. 

4th.  Whether,  assuming  that  the  power  was  exercised 
by  the  specific  bequest  in  the  will,  and  that  the  deed  of 
December  1860  affected  to  embrace  the  property  so 
appointed,  that  property  could  be  applied  in  payment  of 
the  debt  created  by  the  deed. 

JSazalffetU,  Q.G,,  and  Haig,  for  the  plaintiff,  cited, 
On  the  1st  point — 

Habergham  v.  Vincent,  2  Ves.  jun.  204. 

Ward  V.  Turner,  2  Yes.  440,  and  cases  there  cited. 

Oreen  v.  Fraud,  8  Keb.  810. 

ffixm  y.  Wytham,  1  Ch.  Cas.  248. 

Cros9e  V.  Orosae,  8  Ad.  k  £1.  (n.  s.)  714. 

In  re  Knight,  2  Hag.  £c.  554. 

Walsh  V.  Oladstme,  13  Sim.  261 ;  s.  c.  1  Fli.  290. 

Williams  on  Executors,  vol.  i,  pt.  1,  b.  1«  c.  2; 
b.  2,  c  2,  §  8 ;  b.  8,  c.  2. 
On  the  2nd  point — 

Fletcher  v.  Fletcher,  4  Ha.  67. 

JHUan  V.  Coppin,  4  My.  &  Cr.  647. 

Saltern  v.  Melhuisk,  Amb.  247. 

Jeffreys  v.  Jeffreys,  O.  &  Ph.  188. 

Ward  V.  Audland,  8  Beav.  201 ;  8  Sim.  571. 

Barclay  v.  Mcukelyne,  Joh.  124. 

F.  V.  Hawhint,  for  the  sister,  dted. 
On  the  Std  point — 

BtiUman  v.  Wsedon^  16  Sim.  26. 


On  the  4th  point — 

Fleming  v.  Buchoman,  3  De  6.  M.  k  G.  976. 

Fairbeard  v.  Bowers,  Prec.  Ch.  17. 

Jeffries  Y,  Alexander,  8  H.  of  L.  Ca.  661,  676. 

Baily,  Q.  C^  and  C.  Ball,  for  the  widow,  cited. 
On  the  1st  point — 

Mtistermcm  v.  Maherly,  2  Hag.  £c.  247. 
Attorney-General  v.  Janes,  3  Price,  384  (judgment  of 

Wood,  A). 
Williams  on  Executors,  1464  (5th  ed.). 
On  the  2nd  point — 

Gregor  v.  Kemp,  3  Swanst  404  n. 

Boughton  v.  Boughton,  1  Atk.  625. 

Jones  V.  Martin,  3  Anstr.  882;  &  c.  5  Yes.  266  n. 

Gartshore  v.  CltaUie,  10  Yes.  1. 

Fortescue  v.  Ucnnah,  19  Yes.  67. 

Logan  v.  WicvMlt,  1  Ch  &  F.  610  ;  7  Blifi^  (k.  &) 

55. 
Alexander  v.  Brame,  19  Beav.  436 ;  s.  c.  7  De  G.  M. 

k  G.  525. 
Jones  V.  How,  7  Ha.  267. 
Eyre  v.  Monro,  3  K.  &  J.  305. 
Bell  V.  Clark,  25  Beav.  437. 
Barkworth  v.  Young,  4  Drew.  1. 

Glasse,  Q.C.,  and  Batten,  for  the  trustees  of  the  deed 
of  December,  1860. 
On  the  Ist  point — 

The  only  reason  for  treating  as  testamentary  an  instru- 
ment purporting  to  be  a  deed,  is  to  give  effect  to  the 
intention : — 

Williams  on  Executors,  vol.  i  pt  1,  b.  2,  c  1,  §  2. 

Thorold  v.  Thorold,  1  Phillim.  1,  and  cases  there 
cited. 

Roe  V.  Tranm/ir,  2  Wils.  75. 
The  burden  of  proof  lies  on  the  other  side — 

GHffin  V.  Fcrard,  1  Curt  97. 

Jones  V.  Martin,  uibi  suprd. 

Jones  T.  Nieolaij,  2  Rob.  288. 

Be  Marsden,  1  Sw.  k  Trist  542. 
On  the  2nd  point  they  cited, 

Williamson  V.  Codrington,  1  Yes.  511. 

Vernon  v.  Vernon,  1  Bro.  P.  C.  207. 

Jenkins  v.  Bryant,  6  Sim.  603. 

Hog  V.  LaslUey,  Robertson  on  Personal  Suceessioo 
439. 
On  the  4th  point — 

Lomas  ▼.  Wright,  2  My.  k  K.  769. 

Watson  V.  Barker,  6  Beav.  283. 

Garrard  v.  Lord  JHnorhen,  5  Ha.  213. 

Bazalgette,  Q.C.,  in  reply,  cited. 
On  the  4th  point — 

Jenney  v.  Andrews,  6  Mad.  264. 
Skeeles  v.  Shearly,  3  MyL  k  Cr.  120. 

KiNDEfiSLET,  Y.-C.  said,  that  there  was  neither  reason 
nor  authority  for  treating  as  testamentary  an  instrument 
which  puporied  to  be  a  deed,  was  intended  to  opeiate  ^ 


M  DBS.  1161] 


THE  NBW  REPORTS. 


159 


z  deed,  and  was  legall^f*  valid  as  a  deed,  merely  on  I3ie 
groimds  that  it  was  voluntary,  and  conld  not  have  com- 
plete effect  nntU  after  the  death  of  the  party  making  it, 
especially  where  the  result  of  such  a  decision  wonld  be 
to  render  the  instrument  altogether  null  and  void.  All 
the  cases  (except  Attorney-General  v.  Jones,  which  was 
00  longer  an  authority)  in  which  instruments  not  testa- 
mentary in  form,  had  been  held  to  bear  that  character, 
were  so  decided  in  favour  of  the  intention,  or  because 
of  some  legal  incapacity  to  operate  as  instruments  mter 
vivos. 

In  the  "presefDt  case,  the  instrument  was  unquestion- 
ably in  form  a  deed,  and  the  intention  was  clear,  viz.,  to 
secure  irrevocably  to  the  wife  the  enjoyment,  after  the 
death  of  J.  Shore,  of  such  property  as  he  should  not  have 
disposed  of  in  his  lifetime,  an  intention  which  could  only 
be  effected  by  deed. 

Then,  as  to  the  validity  of  such  an  instrument,  Oart- 
skore  v.  Chalie  was  an  authority  in  the  case  of  a  cove- 
nant for  valuable  consideration  extending  to  an  aliquot 
share  of  the  covenantor's  estate,  and  there  could  be  no 
distinction  in  principle  between  the  ease  of  a  part  and 
that  of  the  whole  estate,  while  Boughton  v.  Boughtonf  and 
Fletcher  v.  Fletcher,  showed  that  the  voluntary  character 
of  such  a  covenant  would  not  affect  its  validity.  The 
instrument,  therefore,  must  be  upheld  as  a  valid  deed 
creating  a  voluntary  debt,  which  would  be  satisfied  out 
of  the  assets. 

The  sum  of  5,072^.  New  Three  per  Cents.,  which  was 
part  of  the  property  specifically  bequeathed  by  the  will, 
and  was  by  the  subsequent  deed  made  subject  to  a  gene- 
ral power  of  appointment  by  will,  having  remained 
in  specie  from  the  time  of  the  will  to  the  testator's  death, 
the  specific  bequest  must  be  held  to  have  operated  as  an 
eierciae  of  the  power  ;  but  it  was  clear  from  the  lan- 
guage of  the  deed  of  December,  1860,  that  the  covenant 
therein  contaiiied  was  intended  to  embrace  the  property 
appointed  under  the  power ;  the  question,  therefore,  re- 
maiued  whether,  this  being  a  voluntary  debt,  appointed 
property  could  be  applied  as  assets  in  satisfaction  of  it — 
a  question  upon  which,  no  direct  authority  had  been 
produced. 

Now  the  principle  upon  which  courts  of  equity  had 
treated  property  appointed  by  wiU  under  general  powers 
as  assets  for  the  payment  of  the  appointor's  debts  for 
value,  appeared  to  be  this, — ^that,  as  the  appointor  mig^t 
have  made  the  appointment  to  himself  he  shonld,  in 
&Tonr  of  creditors,  be  considered  to  have  done  so,  and 
then  to  have  specifically  bequeathed  the  property  to  the 
appointee. 

Again,  voluntary  debts  were  payable  out  of  property 
specifically  bequeathed  or  devised,  on  the  principle  that 
a  volunteer  claiming  under  an  instrument  inier  vivos 
should  be  preferred  to  one  claiming  under  a  wUL 

Applying,  therefore,  these  t^'o  principles.  His  Honour 
held  that  a  creditor  under  a  voluntary  deed  was 
entitled  tQ  have  his  debt  satisfied  out  of  property 
apponted  by  Hio  debtor  under  a  general  power   to 


Practice — Consolidated  Order  IX.   Bide   17  — 
Leave  to  Amend — Costs. 

The  nth  rule  of  Consolidaied  Order  /X  applies  where 
at  the  hearing  an  objection  for  voant  of  parties  is  allowed, 
and  leave  is  given  to  the  plaintiff  to  amend  his  bill. 

A  pUmUifff  who  by  hie  default  in  not  amending  his  hill 
had  rendered  an  application  to  the  Court  necessary ,  ordered 
to  pay  the  costs  of  it. 

This  cause  was  set  down  for  hearing  on  motion  for 
decree  in  February  last  At  the  hearing  an  objection 
was  taken  for  want  of  parties,  which  was  allowed  by  the 
Court ;  and  the  cause  was  ordered  to  stand  over  with 
leave  for  the  plaintiff  to  amend,  without  any  time, 
within  which  the  bill  should  be  amended,  being  men- 
tioned. 

The  plaintiff  omitted  to  amend  his  bUl,  or  to  take  any 

other  step. 

In  November  last,  Hardy^  for  one  of  the  defendants, 
moved  tlxat  the  plaintiff  should  amend  his  bill  within 
fourteen  days,  or  that  the  bill  should  be  dismissed.  The 
motion  stood  over  till  the  first  seal  day  of  the  present 
Btttings,  the  plaintiff  in  the  meantime  to  take  aach  steps 
as  he  should  be  advised. 

The  plaintiff  had  since,  by  summons  in  the  ordinary 
way,  amended  his  bilL 

Hardy  now  brought  on  the  motion  again,  and  asked 
that  the  plaintiff  should  pay  the  costs  of  it 

Cfrmside,  for  the  plaintiff,  objected  that  costs  were 
not  asked  for  by  the  notice  of  motion,  and  asked  that 
the  costs  should  be  costs  in  the  cause. 

KiNDERSLBY,  V.-C.  Said  that  the  17th  rule  of  the  9th 
Consolidated  Order,  limiting  the  time  to  amend  to 
fourteen  days,  applied  where  a  cause  at  the  bearing  is 
ordered  to  stand  over  with  leave  to  amend. 

The  motion  having  been  rendered  necessary  by  the 
plaintiff's  default,  the  plaintiff  must  pay  the  costs  of  it. 

Note. — See 

Cridland  v.  lord  De  Mauley,  2  De  G.  &  Sm.  560. 
Bainbrigge  v.  Baddeley,  12  Bea.  152. 
Armietead  v.  Durham,  11  Bea.  428. 

SBradshaw  17.  Fake. 
Re  THE  L.  AMD  N.-W.  Rail- 
way Company    and    the 
Lands    Clauses  ^Consoli- 
dation AcTy  1845. 

Practice  —  Lands    Clauses   Consolidation  Act~^ 
Service  of  petition  for  re-investment — Costs. 

A  petition  by  a  tenant  for  life  for  re^iswestment  in  land 
of  money  paid  into  Court  by  a  eampaamy  winder  the  Lands 
Clauses  Act,  and  standing  to  the  credit  of  a  oauae  as  well 
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as  of  the  matter  of  (he  Act,  must  be  served  upon  all 
parties  interested  in  the  money ,  or,  if  they  are  represented 
by  trustees,  upon  sucJi  trustees;  and  the  company  must  pay 
the  costs  of  the  persons  so  served. 

This  was  a  petition  for  the  re-inyestment  in  land  of 
the  purchase-money  paid  by  a  railway  company  for 
lands,  which  by  the  will  of  the  testator  in  the  above 
cause  were  Tested  in  trustees  upon  trust  for  the  peti- 
tioner for  life  with  remainders  over. 

The  fund  was  standing  to  the  credit  of  the  cause,  and 
of  the  matter  of  the  company,  and  of  the  Lands  Clauses 
Act,  to  a  separate  accoimt. 

The  petition  had  been  served  on  the  trustees,  and  the 
company  objected  to  pay  their  costs,  on  the  ground  that 
the  service  was  unnecessaiy. 

C.  Berkeley  for  the  petitioner. 

I^Hed,  for  the  company,  cited 
Ex  parte  Staples,  1  De  O.  M.  &  G.  294. 

EiNDERSLET,  Y.-C,  said,  that  where  a  fund  was 
standing  to  the  credit  of  the  matter  of  the  Act,  and  not 
of  a  cause  also,  the  remainder-men  need  not  be  served 
with  a  petition  by  the  tenant  for  life  for  re-investment ; 
but  where  the  fiind  was  standing  to  the  credit  of  a  cause, 
whether  generally,  or  to  a  separate  account,  as  well  as  of 
the  matter,  all  the  parties  to  the  cause,  or  all  parties 
interested  in  the  separate  account,  as  the  case  might  be, 
must  be  before  the  Court  on  such  a  petition.  Here, 
therefore,  the  trustees,  as  representing  the  persons  in- 
terested in  the  separate  account,  were  properly  served, 
and  their  costs  must  be  paid  by  the  company. 

Note. — See 

JRe  Duke  of  Cleveland's  Harte  Estates,  1  Drew.  &, 
Sm.  46, 

Haynes  v.  Barton,  1  Drew,  k  Sm.  483, 
where  all  the  cases  are  reviewed. 

Wilsm  T.  Fosier,  26  Beav.  298, 
which  seems  to  be  opposed  to   the   above  decisions. 
Q;iuiere,  whether  it  is  not  overruled  by  them,  and  by 
ex  parte  Norfolk  BaUvjay  Co^npany,  before  the  Master 
of  the  Rolls,  cited  in  1  Drew.  &  Sm.  50. 


Stuart,  V.-C.  >    Clarke  v.  Mjlc- 

20,  21,  22,  24  Nov.  4  Deo.  1862.  )  kintosh. 

Specific  performance — Misrepresentation  by  vendor. 

Where  a  purchaser  does  not  rely  on  the  representations  of 
the  vendor,  but  inquires  for  himself,  and  is  supplied 
with  all  fair  means  of  prosecuting  his  inquiry,  then 
although  the  representations  are  not  correct,  specific  per- 
formance wUl  be  decreed. 

This  was  a  suit  for  the  specific  performance  of  an 
agreement  for  the  purchase  of  a  brewery. 

The  plaintiff  carried  on  the  business  of  a  brewer,  and 
possessed  a  lease  of  the  brewery  and  of  several  houses  let 
thetewith. 


On  the  19th  of  August,  1861,  the  defendants  agreed  to 
purchase  the  brewery  and  other  premises  and  fixtures  for 
8000/.,  and  a  further  sum  for  the  plant  to  be  fixed  by 
valuation.  Part  of  the  purchase-money  was  to  he  pud 
on  taking  possession,  and  the  remainder  to  be  secured. 
The  purchasers  also  agreed  to  take  certain  loans  and 
debts  specified  in  the  schedule,  the  amount  of  the 
moneys  due  in  respect  of  such  loans  and  debts  to  form 
part  of  the  balance  to  be  secured. 

In  the  course  of  September  the  title  was  accepted.  In 
October  the  defendants  declined  to  complete  the  purchaBe 
on  the  ground  of  alleged  misrepresentations  on  the  port 
of  the  vendor,  and  on  the  same  ground  they  filed  a  cross 
bill  to  have  the  agreement  declared  void. 

The  alleged  misrepresentations  were  contained  in  an 
advertisement  in  the  Timss ;  a  particular  delivered  by 
the  agent  of  the  plaintiff ;  and  a  letter  from  the  same 
agent  in  reply  to  a  request  on  the  part  of  the  defendants 
for  further  information ;  and  related  to  the  three  followiog 
matters— 

1st  The  number  of  barrels  of  beer  produced  and  sold 
per  week  in  the  brewery. 

2nd.  The  clear  rental  of  the  leasehold  premises. 

3rd»  The  loans  or  debts  due  to  the  concern  which  it  was 
agreed  should  be  taken  by  the  purchasers. 

The  defendants  did  not  rely  solely  on  the  information 
furnished  them,  but  made  inquiries  at  the  brewery, 
inspected  the  books,  and  obtained  a  return  of  the  quan- 
tity of  malt  consumed  and  beer  produced  at  the  brewery, 
taken  .from  the  books  for  the  years  1858,  1859,  and  1860. 
The  accuracy  of  this  return  was  not  impeached. 

Malins,  Q,C.,  Cfreene,  Q.a,  and  Fischer,  for  the 
plaintiff,  cited, 

ScoU  V.  Hanson,  1  Sim.  18. 

Bowles  V.  Bou/nd,  5  Yes.  508 

Jennings  v.  Broughton,  5  De  G.  H.  &  G.  126. 

Pike  V.  Vigers,  Vigers  v.  Pike,  2  Dr.  &  W.  1 ;  8CL 

A;  Fin.  562. 
J>yer  v.  Hargreave,  10  Ves.  505. 
Jackson  v.  Jackson,  1 S.  &  G.  184. 
Loumdes  v.  Law,  2  Cox,  863. 
Clapham  v.  Shilleto,  7  Beav.  146. 
Johnson  V.  Smart,  2  Giff.  151. 

Bacon,  (I.C.,  and  Jones  Bateman,  for  the  defendants, 
cited, 

ClaremmU  v.  Tasburgh,  1  Jac.  &  Walk.  119. 
New  Brunstoick  Company  v.  Muggeridge,  1  Dr.  & 

Sm.  367. 
ffiggins  v.  Sainels,  2  J.  &  H.  460 
Beynell  v.  Sprye,  1  De  G.  M.  &  G.  708. 
Harris  v.  KembU,  2  Dow  &  CI.  465. 
Price  V.  Macaulay,  2  De  G.  M.  k  G.  389. 
Bawlins  v.  Wickham,  1  Giff.  855 ;  3  D.  G.  &  J.  313. 

Stuart,  Y.-C,  after  stating  as  above  the  three  several 
matters  as  to  which  the  alleged  misrepresentations  took 
place,  said  that  as  to  the  third  head,  there  was  no  mis- 
representation in  substance ;  and  that,  as  to  the  first  and 
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flecond  heads,  the  representations  made  by  the  vendor, 
were  so  yagne  and  inconsistent,  that  no  pradent  pnr- 
cbaser  would  be  satisfied  without  further  inquiry.  And 
the  purchasers  did,  in  fact,  make  further  investigation. 
One  of  them  in  particular  went  repeatedly  to  the  brewery, 
had  the  books  produced  to  him,  saw  the  leasehold  pro- 
perty, and  had  every  facility  afforded  for  full  and  fair 
investigation,  and,  after  that  investigation  had  been 
prosecuted  as  long  as  the  purchasers  thought  proper,  they 
made  an  offer,  which  was  accepted*  There  was  no  evi- 
dence whatever  to  show  that,  during  the  investigation, 
anything  was  concealed  or  withheld  by  the  vendor. 

The  true  principle,  as  stated  by  Lord  Holt,  and 
adopted  by  Lord  Tenterden  in  Dobell  v.  Stevew  (3  B. 
k  C.  625)  was  this — *'  If  the  vendor  gives  in  a  particular 
of  the  rents,  and  the  vendee  says  he  will  trust  him,  and 
inquire  no  further,  but  rely  upon  his  particular,  then, 
if  the  particular  be  false,  an  action  will  lie."  In  the 
present  case,  the  purchasers  did  not  rely  on  the  repre- 
sentations of  the  vendor,  but  inquired  for  themselves, 
and  w^e  supplied  with  all  fair  means  of  prosecuting 
their  inquiry.  After  that  inquiry,  they  deliberately 
entered  into  the  contract,  and  they  must  be  decreed 
specifically  to  perform  it,  and  to  pay  the  costs  of  the 
original  suit.  The  cross  bill  must  be  dismissed,  with 
costs. 

Stuart,  V..C.  |  j^  hoajus's  Trusts. 
9  Dec.  1862.     ) 

Marriage  of  an  infant — Alteration  in  temu  of  a 
post-nuptial  settlement. 

When  an  infant,  for  whose  maintenanee  an  order  7uu 
^>un  made,  marries  without  a  settlement  having  previously 
i(€n  made  of  her  own  property,  the  Court  will  extend  the 
pfwiaums  of  a  postnuptial  settlement,  so  cts  to  indude 
ajter-ac^ired  property  of  the  infant. 

Semble,  that  it  wUl  not  extend  the  settlement  to  the 
diUdren  of  a  future  marriage. 

Kajor  Walker  married  one  of  the  daughters  of  Sir 
John  Lethbridge,  in  whose  &vour  an  order  for  main- 
tenanee had  formerly  been  made  by  the  Court  on  her 
petition  by  her  father  as  her  next  friend. 

Before  the  marriage  it  had  been  verbally  agreed 
between  the  parties,  that  a  sum  of  2,169Z.,  to  which  Miss 
Lethbridge  was  entitled,  should  be  settled,  and  a  draft 
of  the  proposed  settlement  was  submitted  to  Major 
Walker.  It  contained  clauses  for  the  settlement  of  after- 
acquired  property  of  the  wife,  and  for  the  benefit  of  her 
children  by  any  future  marriage.  It  did  not  appear  that 
^jor  Walker  had  over  given  any  valid  assent  or  dissent 
to  the  teims  of  the  draft.  The  marriage,  however,  took 
place  without  any  execution  of  the  settlement 

After  the  marriage  a  settlement  was  made  of  the  fund, 

bnt  the  above-mentioned  clauses  were  not  included  in 

it 

The  tmatoes  of  this  settlement,  after  its  execution, 
paid  til*  find  into  Court  under  the  Trustee  Relief  Act 


Subsequently,  upon  the  petition  of  the  parties,  inquiries 
were  directed  as  to  whether  any,  and  what,  settlement  had 
been  made,  and  whether  any,  and  what,  settlement  ought 
to  be  made. 

The  Chief  Clerk  certified  that  no  ante-nuptial  agree- 
ment for  a  settlement  had  been  made,  and  that  there  was 
a  post-nuptial  agreement,  but  that  a  further  settlement 
ought  to  be  made  of  the  property  to  which  the  wife 
was  possessed  or  entitled  at  her  marriage ;  and  also 
of  what  she  might  become  possessed  or  entitled  to  during 
coverture,  so  as  to  include  the  children  by  her  present,  or 
any  future  marriage. 

There  were  two  motions  to  vary  this  finding  :  one  by 
the  husband  resisting  any  further  settlement ;  and  the 
other  by  Sir  John  Lethbridge  for  a  declaration  that  there 
was  an  ante-nuptial  agreement. 

Malins,  Q.C.,  and  Pigott  for  the  husband,  cited, 
Warden  v.  Jones,  2  De  O.  &  J.  76. 
Carter  v.  Taggart,  1  De  G.  M.  &  G.  286. 
Austen,  v.  Italsey,  2  Sim.  k  St  123. 
Zong  V.  Long,  2  Sim.  &  St  119. 
Cfent  V.  Harris,  10  Ha.  888. 
Be  ffodge's  Trusts,  8  Kay  &  J.  218. 
Wellesley  v.  Duke  of  Beaufort,  2  Buss.  1. 
Butler  V.  FreemaTi,  1  Ambl.  801. 
JSx  parU  Starkie,  8  Sim.  889. 

Bacon,  Q.C.,  and  Springall  Thompson  for  Sir  John 
Lethbridge,  cited, 

Martin  v.  FosUr,  7  De  G.  M.  &  G.  98. 

Craig,  Q.C.,  for  the  trustees. 

The  Yice-Chanckllor  said  that^  under  the  circum- 
stances, he  thought,  in  accordance  with  the  principles 
laid  down  in  Long  v.  Long,  and  Austen  v.  ffalsey, 
the  jurisdiction  of  the  Court  attached  to  the  property  of 
this  infant  sufficiently  for  the  purposes  of  justice.  He 
decided  the  Chief  Clerk  was  correct  as  to  the  extension  of 
the  settlement  to  after-acquired  property  of  the  wife,  but 
not  as  to  its  extension  to  children  of  a  future  marriage. 


HiLLV.  EiNO. 


Stuart,  V.-C.        ) 

9  Dec.  1862.  ( 

Partnership — Taking  Aecounti — Interest  upon 

Capital. 

In  taking  the  accounts  of  a  partnership,  in  the  absence  of 
any  agreement  to  the  contrary,  interest  will  be  alloroed 
upon  capital  subscribed  by  one  partner  where  it  was 
originxdly  cotUemplated  that  the  other  should  also  sub- 
scribe  capital,  and  he  has  failed  to  do  so. 

This  suit  came  on  upon  further  consideration,  and 
upon  an  adjourned  summons  to  vary  the  Chief  Clerk's 
certificate. 

The  plaintiff  and  the  defendant's  father  entered  into 
partnership  without  written  articles,  but  under  a  verbal 
arrangement  that  the  plaintiff  should  leave  his  capital 
in   the   business,  and  that  the  other  partner  should 
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piTOTide  a  certain  capital  on  hia  side,  and  also  the  services 
of  hia  son,  the  defendant  in  the  case.  A  few  years 
afterwards,  the  pliuntifi^  on  the  death  of  defendant's 
father,  took  the  defendant  into  partnership,  again  with- 
out written  articles,  but  under  a  verbal  airangement  that 
the  plaintiff's  capital  should  remain  in  the  business,  and 
that  the  defendant  should  find  capital  on  his  side ;  which 
he  had  not  done. 

The  partnership  was  dissolved  by  private  arrangement, 
but  disagreements  having  subsequently  ensued  between 
the  parties,  the  plaintiff  filed  this  bilL 

The  decree  in  the  suit  had  ordered  (amongst  other 
things)  that  the  accounts  of  the  partnership  should  be 
taken  ;  and  the  Chief  Clerk,  in  doing  so,  had  allowed  the 
plaintiff  interest  on  his  subscribed  capital. 

The  defendant  now  sought  to  vary  the  Chief  Clerk's 
certificate  by  expunging  the  item  of  interest 

Craig y  Q.C.,  and  Cooper  for  the  plaintiff. 

MalinSy  Q.C.,  and  Woodroffc  for  the  defendant. 

The  Yice-Chakoellok  said  that  as  it  had  been  origi- 
nally stipulated  that  both  the  partners  were  to  sobscribe 
capital,  and  as  one  of  them  had  failed  to  do  so,  it  would  be 
impossible  to  take  the  accounts  with  justice,  unless  in- 
terest were  allowed  upon  the  capital  that  had  been 
subscribed  by  the  other. 

The  application  was  refused. 

Stuart,  y.-C.  I  SHj.p^Bj,  ^^  browk. 
10  Dec.  1862.    J 

BUI  for  an  Account — Conatrrent  Jurisdiction, 

Courts  of  Equiiy  have  concurrent  jwriadidion  toith 
Courts  of  Common  Law  in  matters  of  account,  even  in 
eases  where  the  accounts  to  be  taken  are  not  mutual ;  and 
the  CouH  in  withholding,  or  exercising  thai  Jurisdiction, 
wUl  considernot  only  the  cireumstanees  and  the  nature  of 
the  case,  but  also  the  convenience  of  the  parties. 

The  plaintiff  was  a  person  possessing  much  influence 
with  the  engineers  and  managers  of  Continental  railways. 

The  defendants  were  manufacturers  in  Birmingham  of 
iron  and  steel  goods. 

A  person,  calling  himself  the  representative  of  the 
defendants'  firm,  agreed  by  letter  with  the  plaintiff  that 
the  latter  for  every  order  for  goods  coming  to  the  de- 
fendants from  the  **  Chemin  du  Fer  du  Nord"  and  the 
"  Chemin  du  Fer  d'Orl^ans,"  directly  or  indirectly 
through  the  plaintiff's  means,  should  receive  a  certain 
commission. 

The  plaintiff  having  reason  to  believe  that  many  such 
orders  had  been  given  and  executed,  applied  for  an 
account  of  them,  and  his  commission. 

The  defendants  refused  to  give  any  such  account  or  to 
pay  him  any  commission,  repudiated  the  agreement  of 
their  agent,  and  denied  that,  as  a  matter  of  fact,  any 
orders  had  been  executed. 

The  plaintiff  thereupon  filed  this  bill  for  discoveiy,  to 
have  it  declared  that  the  agreement  bound  the  defen- 


dants for  an  account  of  what  was  due  tohun  for  com- 
mission, for  payment  of  the  amount,  for  costs,  and  further 
relief. 

The  defendants  now  demurred  generally,  upon  the 
ground  that  the  daim,  if  sustainable  at  all,  was  a  purely 
legal  one. 

Matins,  Q.C.,  and  Barber,  in  support  of  the  dsmoner, 
cited, 

Mackenzie  t.  Johnson,  4  Mad.  37S. 
Phillips  V.  Phillips,  9  Ha.  471. 
Padtoick  V.  Stanley,  id.  627. 

Bacon,  Q.C,  and  FHaHiugh,  in  support  of  the  bill, 
cited, 

Pearce  v.  Cresurick,  2  Ha.  286. 
ByU  V.  Ifaggie,  IJ.  &  W.  286. 
North  Eastern  Railway  CompMiy  v.  Martin,  2  PhiL 

758. 
Statute  25  &  26  Vict  c.  42. 

The  Yice-Chaxcellos  said  that  in  the  fiice  of  all  th» 
cases  cited,  it  was  impossible  not  to  see  that  in  such  a 
case  as  the  present,  the  Court  had  a  concurrent  joriadic- 
tion  with  the  courts  of  Common  Law,  which  it  was  in  the 
discretion  of  the  Court  to  exercise  or  withhold.  As  Lord 
Cottenham  had  said,  it  was  impossible  with  precision  to 
lay  down  rules  or  establish  definitions  as  to  the  cases  in 
which  it  might  be  proper  for  the  Court  to  exercise  this 
jurisdiction.  Regard  must  be  had  not  only  to  the 
nature  of  the  case  but  to  the  convenience  of  the  parties. 
In  this  case  it  would  be  eminently  inconvenient,  tad 
consequently  improper  to  send  the  plaintiff  to  a  court  of 
law.    He  should,  therefore,  overrule  the  demurrer. 

The  demuiier  was  oveiruled,  with  coeta. 


Wood,  V.-C.  )  The  Bedford  and  Cambbidok 
7  Nov.  5  Dec.  1862.  i    Railway  CoicpAim;.  Stanlxt. 

Public  Company — Specific  Petforinance — Contract 
vnih  Promoters — Compulsory  Process, 

The  defendant,  a  landowner,  in  1858  entered  tjito  a% 
agreement  with  the- promoters  of  an  intended  radlwoffihat, 
in  the  event  of  an  Act  being  obUnned  in  the  JSessicn  o/1859 
or  of  lb60,  he  would  sell  Sfuch  land  cu  might  be  required 
for  the  construction  of  the  Une  at  the  rate  of  SO  years' pur- 
chase. 

The  Act  was  obtained  on  a  renewed  application  in  1860, 
with  a  deviation  in  the  course  of  the  line  iftraugh  the 
defendants  estate  from  that  originally  propooed. 

Subsequently  to  their  Act,  the  company  served  on  ths 
defendant  a  notice  to  treat,  gofoe  (heir  bond,  and  entered 
into  possession  render  the  pouters  of  the  Lands  Clauses  Ad. 

Held,  that  although  the  agreement  was  in  itself  binding 
upon  and  enforceable  against  the  defendant,  the  act  of  t^ 
company  in  proceeding  under  their  compulsory  powen 
was  an  abandonment  of  their  rights  under  the  agretmeidf 
and  precluded  them  frmn  filing  a  bill  for  specific  per- 
forfnanee. 
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In  the  year  1858  a  company  was  projected  for  con- 
strncting  a  railway  between  Bedford  and  Cambridge ;  the 
plaintifla,  Vf.  H.  Whitbrwd  and  W.  Ekio,  were  the 
promoters  of  this  company,  and  caused  plans  of  the 
intended  line  to  be  prepared. 

The  defendant  was  the  owner  in  fee  of  an  estate 
thnmgh  which,  according  to  these  plans,  the  line  was 
intended  to  pass,  and  he  and  other  landowners  interested 
n  the  formation  of  the  railway,  in  order  to  facilitate  the 
application  to  Parliament  for  an  Act  anthoriaing  the 
nndertaking,  entered  into  and  signed  the  following  agree- 
ment, dated  October  23rd,  1858  :— 

"We,  the  undersigned,  being  desirons  to  obtain  rail- 
way commnnication  between  Bedford  and  Cambridge 
hereby  agree  with  Henry  Trethewy,  as  agent  for  'The 
Bedford  and  Cambridge  Bailway  Company,*  that,  in  the 
erent  of  an  Act  being  passed  in  the  Sessions  of  1859  or 
of  1860,  to  enable  the  making  of  a  railway  from  Bedford 
to  Cambridge,  we  will  sell  each  one  respectively  such 
land  as  may  be  required  from  us  for  its  construction  at 
the  late  of  thirty  years'  purchase  upon  the  annual  rental, 
including  all  compensation  o£  every  kind,  excepting 
tenants'  compensation." 

AppHtiatioa  was  made  to  Pariiament  in  1859  for  an 
Act  to  incorporate  the  proposed  company,  but  it  was 
opposed  and  rejected.  In  1660  the  application  was 
Tenewed,  and,  la  order  to  meet  the  objections  which  had 
beea  preyioualy  urged,  a  deviation  was  made  in  the  course 
of  the  proposed  line  in  the  part  where  it  passed  through 
the  defendant's  estate.  In  August,  1860,  ''The  Bedford 
and  Cambridge  Railway  Company's  Act,*'  incorporating 
the  Lands  Clauses  Consolidation  Act,  1845,  received  the 
Royal  assent.  The  defendant  had  signed  the  subscription 
contract  on  the  renewed  application,  and  was  one  of  the 
directoiB  of  the  company. 

In  Hay,  1861,  the  company  served  upon  the  defendant 
a  notice  in  the  form  usual  under  the  Lands  Clauses  Act, 
to  treat  for  the  purchase  of  the  lands  required  for  the 
purposes  of  their  undertaking.  In  Jime,  1861,  they 
served  a  second  notice,  stating  their  adoption  of  the 
agreement  oi  October,  1858,  and  their  willingness  to 
purchase  on  the  footing  of  that  agreement. 

The  defendant  denied  that  he  was  bound  by  that  agree- 
raont,  and  refused  to  perform  it,  on  the  ground  that  the 
denation  that  had  been  made  was  injurious  to  his 
estate ;  and  in  July,  1861,  he  appointed  an  arbitrator 
to  determine  the  amount  of  purchase-money  and  com- 
Iiensation  to  be  paid  to  him,  and  applied  to  the  company 
to  proceed  under  the  arbitration  clauses  of  the  Lands 
Clauses  Act,  irrespective  of  the  agreement  of  October, 
1S58. 

In  August,  1861,  the  company  paid  into  the  Bank  the 
Km.  at  whkh  a  surveyor,  appointed  by  two  Justices,  had 
assessed  the  valae  of  the  lands  required,  and  executed 
&  bond  poraoant  to  the  85th  sect,  of  the  Lands  Clauses 
Act;  ml  in  the  following  month  entered  into  pos- 
^*saion. 

The  UE  «■■  filed  to  enforoe  specific  petfbnnance  of  the 
acnoMOfc  fl(  Oetobar,  1858. 


MoU,  Q.C,  Sir  Hugh  Caima,  Q^C.^  vdA,  Speed  t<it  the 
plaintifis. 

W.  M.  Janust  Q.C.f  and  Bovill  for  the  defendant 

The  following  grounds  for  resisting  specific  performance 
were  raised  by  the  defendant : — 

Ist.  The  agreement  with  the  agent  of  the  promoters 
did  not  constitute  a  contract^  which  the  future  company, 
whose  existence  was  derived  from  a  subsequent  Act  of 
Parliament,  could  take  the  benefit  ofl 

2nd.  The  want  of  consideration  moving  from  the 
company. 

3rd.  The  want  of  mutuality,  as  the  company  were  not 
bound  to  pay  the  agreed  price. 

4th.  Any  previous  agreement  was  merged  in  the  Act 
incorporating  the  company,  by  which  the  relation  and 
contract  between  the  company  and  the  landowners  were 
determined^ 

5th.  The  possible  hardship,  if  the  company  had  the 
power  under  the  agreement  of  taking  any  part  of  the 
defendant's  estate  they  chose,  at  thir^  years'  purchase, 
e,  g.,  if  the  line  passed  through  defendant's  pleasure- 
grounds. 

6th.  The  agreement  was  too  vague. 

7th.  The  company,  by  giving  the  notice  to  treat, 
created  a  new  right,  forming  a  distinct  binding  contract, 
and  this  procedure,  and  the  possession  taken  under  their 
bond,  were  incompatible  with  the  original  agreement. 

The  following  cases  were  cited  on  the  question  whether 
a  contract  by  promoters  was  binding  on,  and  enforceable 
by,  the  future  company  : — 

Edwards  v.  The  Grand  Junction  Bailway  Company ,. 

1  My.  Ca.  173 ;  s.  c.  1  My.  &  Cr.  650. 
Sawkes  v.   EasUrn    Counties   Railway    Company^ 

1  De  G.  M.   k  G.  787 ;  &  c.  7  Bly.  Ca.  188 ; 
5  H.  of  L.  Ca.  331. 

CaZedojiian  and  JhimbarUmshire  Junction  Bailway 
Company   v.    The   Magistrates  of  ffelensburgh, 

2  Mac.  H.  of  L.  Ca.  391. 

Capper  v.  Earl  of  Lindsay,  3  H.  of  L.  Ca.  293. 
On  the  question  of  mutuality — 

Lord  James  Stuart  v.  The  London  and  North- 
western Railway  Company,  1  De  G.  M.  &  G.  721 ; 
8.  c.  7  Rly.  Ca.  25. 

Webb  V.  The  IHrect  London  and  Portsmouth  Railway 
Company,  1  De  G.  M.  ft  G.  521 ;  s.  c.  7  Bly.  Ca.  9. 

Palmer  v.  ScoU,  1  Russ.  &  My.  391. 

Chestcrman  v.  Mann,  9  Hare  206. 
On  the  contract  formed  by  notice  to  treat — 

R.  V.  Hungerford  Market  Company,  4  B.  &  Ad.  327. 

Wood,  Y.-C.  after  enumerating  the  objections  that 
had  been  urged,  considered  that  the  agreement,  taken 
per  se,  and  apart  from  the  subsequent  circumstances  of 
the  case,  was  valid  and  binding  upon  the  defendant. 
The  agreement  must  be  considered  as  having  been  signed 
by  Mr.  Trethewy  as  the  agent  of  a  body  of  gentle- 
men then  engaged  in  promoting  an  intended  company, 
and  which,  on  their  subsequent  incorporation,  they  were 
capable  of  ratifying,  if  intra  vires  and  benefidaL    The 


164 


THE  NBW  REPORTa 


[ISDbcUR. 


true  rale  goyeming  the  present  case  had  been  laid  down 
in  ffawkes  v.  Ths  Eastern  CouiUies  Riiltray  Company, 
and  the  dida  cited  from  the  House  of  Lords  as  tending 
to  shake  the  authority  of  Sdwards  v.  The  Orand  June- 
iian  Railway  Company  were  not  applicable.  The  risk 
and  expense  incurred  by  the  promoters  in  the  hope  of 
obtaining  their  Act  formed  the  consideration  of  the 
agreement,  and  this  enured  to  the  company  who  had 
reimbursed  the  promoters,  as  required  by  their  Aot. 

The  objection  that  the  agreement  was  unilateral, 
and  not  capable  of  being  enforced  against  the  company, 
was  answered  by  the  remark,  that  what  was  stipulated 
for  in  the  agreement  was  an  option  of  purchasing  the 
lands  required :  this  right  of  option  the  company  had 
bought  by  payment  of  the  preliminary  expenses,  and 
the  agreement  became,  on  their  side,  an  executed  one. 

It  was  unnecessary  to  incorporate  the  agreement 
in  the  Act  of  Parliament  in  order  to  preyent  its  being 
superseded  thereby  :  and  in  none  of  the  cases  from 
Spencer  y.  The  Vauxhall  Bridge  Company  (Jac.  64 ;  s.  c. 
2  Madd.  856)  to  Lord  Petre  y.  The  JSadem  CounHee 
Railway  Company  (1  Rly.  Ca»  462)  had  such  a  special 
clause  been  inserted. 

The  possibility  of  special  hardship  waa  inunaterial, 
as  no  such  case  had  arisen.  Had  such  droumatances 
occurred,  they  would  have  afforded  a  ground  to  the 
defendant  for  opposing  the  Act  before  Parliament,  or 
to  the  Court  for  refusing  to  decree  specific  perfonnance. 

The  objection  that  the  agreement  was  too  yague,  as 
giying  the  company  the  power  to  yary  the  line  of  their 
railway,  could  not  preyail,  for  the  agreement  did  not 
point  to  any  specific  pieces  of  land,  and  the  defendant 
must  haye  known  that  a  deyiation  was  probable  prior  to 
and  for  the  purposes  of  a  second  application  to  Parlia^ 
ment.  His  Honour,  howeyer,  considered  that  the  great 
difficulty  of  the  case  arose  from  the  conduct  of  the  com- 
pany subsequent  to  the  passing  of  the  Act.  Instead  of 
applying  to  the  defendant  to  comply  with  his  agreement, 
or,  in  case  of  his  refusal,  to  the  Court  to  compel  him  to 
do  so,  the  company  had  senred  on  him  a  notice  to  treat, 
and  by  this  means  had  set  in  motion  the  compulsory 
process  proyided  by  the  Lands  Clauses  Aot.  Such  a 
notice  was  inapplicable  to  lands  taken  under  agreement^ 
and  the  distinction  between  the  two  methods  of  pro- 
cedure was  clearly  shown  in  the  sections  of  the  Lands 
Clauses  Act  respectiyely  treating  of  each.  Kor  could  it 
be  said  that  the  notice  was  necessary  in  order  to  define 
the  lands  roquired.  Probably  the  notice  was  sent  inad- 
yertently,  and,  had  the  case  rested  thero,  the  difficulty 
might  haye  been  got  oyer ;  hut  the  notice  to  treat  was 
followed  by  the  company  giying  cheir  bond,  and  entering 
into  possession  under  sect  85.  This  they  would  not  haye. 
been  entitled  to  do  under  their  original  agreement,  or 
under  a  bill  filed  for  its  specific  performance. 

As  the  company  had  thus  proceeded  under  the  com- 
pulsory powers  giyen  by  the  Act,  they  must  be  taken  to 
hare  abandoned  their  rights  under  the  agreement,  and 
wero  precluded  from  endeayouring  to  enforce  it  by  a  bill 
in  equity. 


Wood,V.-C.   ) 

6,  8  Dec.  1862.     ) 


Re  Stbioxlamd's  Txust.^ 


Power — Implied  Tnut — Ditcretion, 

A  aettlement  wu  made  of  a  trust  fund,  in  moietieSt  fir 
the  grand^daughten  of  tft«  setUorfor  life  fsutjeet  to  a  prior 
interest  in  their  mother),  to&h  remainder  to  their  ehildrm 
as  they  shouJd  appoint,  or,  in  default,  equaUy.  I 
power  was  interposed  thai,  in  the  tfoeni  of  either  of  Ike 
graftd-daughters  marrying  with  consent,  (he  trustees  might 
transfer  to  her  part  of  the  trust  funds. 

One  of  ths  grand-daughters  married  with  eoHsent,  hU 
the  power  was  not  executed. 

The  trust  fund  was  paid  into  Court. 

Held,  that  the  execution  of  the  power  was  diseretionarg 
with  the  trustees,  and  they  not  having  exercised  it,  (St 
grand-daughter  was  not  entitled  to  payment  to  her  of  amy 
part  of  the  etspikU  tfihe  trust  fimds. 

Lady  Strickland,  by  an  indenture  dated  in  1809,  after 
reciting  her  intention  to  settle  the  sum  of  40002.  by  wiy 
of  proyisiou  for  her  daughter,  S.  L.  Olasscott,  and  her 
grand-daughters,  Amelia  Calder  and  Harriet  Calder, 
*'  with  4uch  further  eyentfiil  proyision  as  thereinafter 
expressed,'*  directed  the  trustees  named  in  the  indenture 
to  hold  the  trust  funds  upon  trust  for  the  separate  use  of 
her  daughter  until  the  grand-daughters  attained  twenty- 
one  ;  and  then,  as  to  one  moiety,  for  the  separate  use  of 
the  daughter  for  life^  and  as  to  the  other  moiety  during 
the  life  of  the  daughter,  and  as  to  the  entirety  after  her 
death,  for  the  separate  use  of  the  grand-daughters  in 
equal  shares,  and  of  the  suryiyor. 

The  indenture  then  contained  a  ptoyiao  that,  in  ctM 
either  of  the  grand-daughters  should  marry  with  the 
written  consent  of  the  trustees,  it  should  be  lawful  to 
the  trustees  to  transfer,  the  sum  of  10001.,  part  of  the 
trust  funds,  on  the  day  of  her  marriage,  and  after  the 
death  of  the  daughter  a  moiety  of  the  residue  unto  the 
grand-daughter  so  marrying,  for  her  separate  use,  or  to  her 
husband,  by  way  of  portion,  subject  to  the  aboye  life 
interests  and  proyisions.  The  trust  funds  were  settled 
upon  the  children  of  the  grand-daughters  according  to 
appointment,  or,  in  default  of  appointment,  equally. 
And  in  case  of  the  death  of  either  of  the  grand-daughters 
without  leaying  children,  the  trustees  were  directed  to 
hold  the  moiety  of  the  deceased  grand-daughter,  ''or 
sudi  part  thereof  as  should  not  haye  been  transfened 
under  the  aforesaid  power,"  in  trust  for  the  children  of  the 
suryiyor.  And  in  case  of  the  death  of  both  of  the  grand- 
daughters  without  leaying  children,  the  trustees,  subject 
to  a  life  interest  giyen  to  the  daughter,  were  directed  to 
transfer  the  trust  funds,  ''or  such  part  or  parts  thereof 
as  should  not  haye  been  paid  to  or  on  the  account  of  the 
said  Amelia  Calder  and  Harriet  Calder  "  under  the  power 
in  that  behalf  thereinbefore  contained,  unto  other  grand- 
children of  the  settlor,  with  other  gifts  oyer. 

Harriet  Calder  died  an  infant,  without  haying  been 
married.     Amelia  Calder,  now  the  petitioner  Amelia 
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Dary,  *  widow,  after  she  had  attained  the  age  of  twenty- 
one  yearsy  mairied  with  the  wntten  consent  of  the 
tnisteea,  hat  no  part  of  the  som  of  10002.  was  transferred 
to  her  or  her  hoshand  as  authorised  hy  the  power  in  the 
settlement. 

There  were  no  children  of  this  marriage. 

The  aettlor'a  daughter,  S.  L.  Glasscott,  died  in  1859. 

In  1860  application  was  made  by  the  petitioner  to  the 
then  tmstee  of  the  settlement  for  the  transfer  to  her  of 
the  som  of  lOOOZ.  to  which  ahe  claimed  to  be  entitled  on 
her  carriage,  and  also  for  a  transfer  of  the  moiety  of  the 
residue  after  the  death  of  the  settWs  daughter. 

There  being  some  question  as  to  the  ralidity  of  the 
appointment  of  the  then  trustee,  the  application  was 
refiised,  and  the  trust  funds  were  paid  into  Court  by  his 
representatire. 

The  petition  prayed  for  a  transfer  to  the  lady  of  the 
som  of  1000/.,  and  of  a  moiety  of  the  residue. 

JkaUel,  Q.C.f  and  JBatteU,  for  the  petitioner,  con- 
tended that  the  power  was  in  the  nature  of  a  trust,  and 
that  the  lady,  upon  her  marriage  after  she  had  attained 
twenty-one,  and  with  consent,  had  a  right  to  call  upon 
the  trustees  at  once  to  raise  and  pay  to  her  or  her 
husband  the  sum  of  1000/.,  and  a  moiety  of  the  residue 
upon  the  death  of  the  settlor's  daughter ;  and  that  the 
trustees  not  having  executed  the  power,  and  now  being 
miable  to  do  so,  the  Court  would  execute  it  for  them, 

Brvum  y.  ffigfftf  i  Yes.  708  ;  s.c.  8  Yes.  561. 

Brmen  ▼.  Pocoek,  6  Sim.  257. 

Burrough  v.  PhOcox,  5  Hy.  k  Cr.  72. 

Croft  y.  Adam,  12  Sim.  639. 

Toldervy  y.  cdt,  1  Y.  ft  C.  Ex.  240  &  821. 
And  that  the  gift  oyer  did  not  yary  the  rule, 

Gudc  y.  Worthingian,  8  De  G.  &  Sm.  389. 

Forbes  y.  Ball,  8  Mer.'  437. 

PenifTiekY.  Greentoell,  10  Beay.  413. 

Winn  y.  Fenwkk,  11  Beay.  438. 

R>U,  Q.(7.,  and  Nalder,  for  the  persons  interested 
under  the  gift  oyer,  contended  that  the  power  was  merely 
a  discretionary  one,  and,  if  not  exercised,  the  preyious 
settlement  would  remain  in  force :  as  in  Qvdc  y.  Wor- 
ihington,  the  absolute  gift  of  the  legacy  was  held  not  to 
be  cut  down  by  the  option  given  to  the  trustees  to  apply 
all  or  any  part  for  the  benefit  of  the  l^;atee, 

Boss  y.  Ross,  1  J.  &  W.  154. 

Be  Sanderson's  Trusts,  3  K.  ft  J.  497. 

Nugent,  for  the  trustee. 

Wood,  Y.-C,  said,  that  the  present  case  differed  from 
that  class  of  cases  of  which  Brown  y.  Higgs  was  the 
leading  authority. 

When  the  class  intended  to  be  benefited  was  clearly 
defined,  although  the  method  of  distribution  was  left  to 
the  discretion  of  the  trustee,  then,  if  the  power  was  not 
exercised,  the  Court  held  that  the  intention  should  take 
effect.  So  in  the  case  of  marriage  settlements  containing 
e  power  of  appointment,  but  no  absolute  gift  to  issue  in 
default,  as  the  children  of  the  marriage  were  the  primary 


power  was  not  executed,  that  there  was  an  implied  trust 
for  them. 

In  the  present  case  Lady  Strickland,  after  reciting  her 
intention  of  making  a  settlement  upon  her  daughter, 
and  grand-daugihters,  **with  such  further  eventful  pro- 
vision as  thereinafter  expressed,*'  proceeded  to  declare 
the  trusts  of  the  settlement  she  intended,  and  the  only 
effect  of  the  power  interposed  was  that  the  trustees 
might,  if  they  should  think  fit,  disturb  the  settlement 
by  handing  over  the  1000/.,  but  they  had  equally  a  dis- 
cretion to  retain  it  subject  to  the  existing  trusts. 

The  gift  over  contained  in  the  settlement  was  also 
a  strong,  though  perhaps  not  a  conclusive,  argument 
against  the  po¥rer  being  construed  as  conferring  an 
absolute  interest :  the  only  implication  in  favour  of  this 
view  was  that  the  1000/.  was  treated  as  a  gross  sum,  and 
the  trustees  were  not  expressly  empowered  to  transfer 
**any  part  thereof;"  but  this  was  oounteibalanced  by 
the  gift  over  of  the  moiety  of  the  grand-dau^ter  or 
**iueh  part  thereof  as  should  not  have  been  transferred 
under  the  aforesaid  power,**  which  would  be  most  diffi- 
cult to  reoonoUe  with  on  implied  trust  to  make  the 
transfer. 

It  wemld  be  going  beyond  any  of  the  authorities  to 
hold  that  the  petitioner  was,  upon  her  marriage  with 
consent,  entitled  to  require  payment  of  any  part  of  the 
capital  of  the  trust  funds,  except  under  the  execution  by 
the  trustee  J  of  their  power. 

Wood,  V.-O.  )  rk««-.  r. 

9  Deo.  1862.    ) 

Feme  Covert — Equity  to  a  SeiUement — JBitate 
during  Coverture, 

An  eguitahle  mortgage  was  made  hy  a  hru^nd  of  pro* 
petty  of  which  his  wife  %Das  the  owner  in  fee- 
Held^  that  the  mortgagees  were  entitled  to  a  sale  of  the 
property  during  the  joint  lives  of  the  hu^and  and  wife, 
and  that  the  wife  had  no  eguity  to  a  settlement  out  of  that 
estate  tie  against  the  mortgagee. 

The  plaintifis  in  the  year  1859  had  lent  the  sum  of 
100/.  on  the  security  of  certain  property,  of  which  the 
wife  of  the  defendant,  W^  Crackles,  was  the  owner  in 
fee.  The  security  was  effected  by  a  deposit  of  the  title- 
deeds  and  memorandum  purporting  to  deal  with  the  fee 
of  the  estate. 

At  the  date  of  the  advance  the  husband  was  living 
with,  and  maintaining,  his  wife ;  but  he  had  subsequently 
taken  the  benefit  of  the  Act  for  the  Relief  of  Insolvent 
Debtors,  and  there  was  an  all^tion  that  he  had  deserted 
his  wife. ' 

The  bill  was  filed  for  realising  the  security. 

W.  Porster,  for  the  plaintifis,  asked  for  sale  of  the  estate 
of  the  husband  during  coverture. 

Osborne,  (I.C.,  for  the  wife,  contended  that  she  had  an 
equity  to  a  settlement  extending  over  the  whole  fee. 


objects  of  ewry  settlement,  the  Court  'had  held,  if  the  ^     Lovell  for  the  creditors'  assignee. 
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The  following  ewes  wen  cited  : — 

Sturgis  v.  Champncys,  5  My.  k  Cr.  97. 
Hanson  v.  Keaiingf  4  Hare,  1. 
5%W  ▼.  Zisfcr,  3  De  G.  M.  &  G.  857  ;  a.  c  10  Hare, 
140. 

Wood,  Y.-C,  held  that  the  case  w«a  sabstanttallj  the 
fiame  as  Tidd  y,  lAstery  which  established  the  nile  that 
the  Court  would  lend  its  assistance  to  the  purchaser  for 
yalae,  iiom  the  husband,  of  the  life  interest  of  the  wife, 
without  enforcing  her  equity  to  a  aettlenient,  aa  in  the 
case  of  the  assignee  of  the  corpus. 

The  &ct  that  the  security  puiported  to  deal  with  the 
whole  estate  could  not  affect  the  mortgagee,  so  &r  as  the 
^38tate  during  coverture  was  concerned.  As  it  was  within 
the  power  of  the  husband  to  pledge  his  interest  during 
the  joint  lives  of  himself  and  wife,  he  was  bound  to  give 
effect  to  the  security  oo  fiir  as  he  could,  although  the 
wife's  inheritance  could  not  be  touched. 

As  the  husband  and  wife  were  living  together  at  the 
elate  of  the  security,  sad  Hie  sum  borrowed  was  probably 
raised  for  their  joint  maintenance,  the  mortgagee  could 
not  be  affected  by  the  insolvency  or  alleged  desertion, 
€xpo8t  Jaeto,  and  was  not  bound  to  make  provision  for 
the  wife,  as  required  from  the  assignee  in  insolvency  in 
the  case  of  Sturgia  v.  Champneya* 

The  mortgagee  was  entitled,  in  defsMilt  of  payment,  to 
n  sale  of  the  estate  during  coverture. 


Wood,  V.-C. 
9  Dec.  1862. 
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HUGHSS  V,    YOUNO. 


Jfarriage  settlement  —  Comtriustum — Covenant — 
After-acquired  property — Eeversumary  Interest 
— "  Entitled  "— "  Settled.'' 

A  rcversioTuary  interest  bequeathed  to  a  married  uxmumtf 
uhieh  did  not  faU  into  possession  until  afler  the  termi- 
nation of  the  coverture,  held  to  be  bound  by  a  cove- 
nant  in  her  marriage  settlement  to  settle  any  property 
to  which  site  or  her  husband  in  her  rigJU  might  become 
entitled  during  iJie  coverture, 

A  marriage  settlement  recited  an  intention  that  30002. 
should  be  settled.  In  the  testatum  it  was  agreed  that 
1%00L  should  be  paid  to  the  husband,  and  the  remaining 
2000Z.  was  settled  in  the  usual  nay — 

Held,  tlial  the  20002.  only  could  be  treated  as  settled. 

The  principal  question  in  this  suit,  which  now  came 
on  to  be  heard  on  motion  for  decree,  was  whether  a 
reversionary  interest,  not  falling  into  possession  until 
after  the  death  of  a  married  woman,  was  bound  by  a  cove- 
nant to  settle  any  property  to  which  she  might  become 
entitled  during  the  coverture  ? 

The  marriage  settlement  of  the  defendant  Hughes,  and 
his  wife,  recited  an  intention  that  three  sums,  amounting 
together  to  8000Z.,  then  belonging  to  the  wife's  father, 
should  be  settled.  It  was  then  agreed  that  1000/.,  port 
of  the  3000?.,  should  be  paid  to  the  husband  ;  and  the 
remaining    2000/.   was   settled  in   the   ordinary   way. 


Hughes  then  oovenanted  for  himself  and  his  wife  tiiat 
any  property  which  she,  or  he  in  her  right,  should,  "at 
any  time  during  the  coverture,  become  seised  or  poesMwd 
o^  or  entitled  to,*'  should  be  settled  on  the  aune  tmiti, 
&c.,  as  thereinbefore  declared  of  and  oonceming  the 
funds  thereby  "  settled.  *' 

Rhodes,  the  father  of  Mrs.  Hu^^ies,  died  on  the  7th  of 

September,  1851,  having,  by  his  will,  bequeathed  the 

residue  of  his  property  to  his  wife  for  her  life,  with 

remainder  to  Mrs.  Hu^es  absolutely. 

Mrs.  Hughes  died  on  the  lOth  of  November,  186L 

Mrs.  Bhodes  died  on  the  16th  of  Deoember,  1861. 

Shebbeare,  for   the    plaintiff,    the  children     of   the 
marriage,  on  the  construction  of  the  covenant,  cited. 
Archer  v.  Kelly ^  1  Drew,  ft  Sm.  300. 
WHton  V.  Colvin,  3  Drew.  617. 

Osborne,  .Q.C,,  and  0,  N.  Colt,  for  the  defendut 
Hughes,  contended : 

1st.  That  Mrs.  Hughes*  reversionary  interest  in  her 
Other's  property,  not  having  fallen  into  possession  diuiog 
the  coverture,  was  not  bound  by  the  covenant,  and  citad, 
Atcherley  v.  J>u  Moulin,  2  K.  ft  J.  186. 

2nd.  That  if  bound  by  the  covenant,  it  athould  be 
divided  in  the  same  proportions  as  the  30002.,  and  one- 
third  of  it  be  paid  to  Hughes. 

Sir  R.  Cairns,  Q.C.,  and  C.  M,  Roupell,  for  the  tnu- 
tees  of  Rhodes'  will,  on  the  question  of  cons^uction, 
cited. 

Butcher  v.  Butcher,  14  Beav.  222. 

Daniel,  Q.C,,  and  Fry,  for  the  trustees  of  the  settle- 
ment. 

"Wood,  Y.-C,  referred  to  Orajfteyy.  ffuMpage  (1  Bear. 
46),  which,  he  thought,  was  undistinguishable  from  the 
present  case,  and  governed  it.  His  Honour  said  that 
Atcherley  v.  J>u  Moulin  went  upon  the  particular  words 
of  that  case,  and  the  interest  there  was  only  a  contin- 
gent possibility,  not  .a  vested  reversionary  interest,  as  in 
the  present  case. 

On  the  other  point  His  Honour  thought  it  clear  that 
the  funds  referred  to  in  the  covenant  as  **  settled,"  were 
the  2000^.  only — as  distinguished  from  the  1000/.  to  be 
paid  to  the  husband. 

There  would  tlierefore  be  a  declaration  that  the  whole 
of  the  real  and  personal  estate  bequeathed  to  Mrs. 
Hughes  by  Mr.  Rhodes'  will,  was  bound  by  the  covenant 
in  the  settlement. 


Goulbonm,  Comr. )     Be  Lord  George 


4  Dec.  1862. 


TOWNSHEND. 


Bankruptcy — Practice — Last  Examination — 
Order  of  Discharge, 

The  Court  has  jurisdiction  to  rescind  the  order,  alloivi*^ 
a  bankrupt  to  pass  his  last  examination. 

The  bankrupt  in  this  case  had  passed  his  last  examisa* 
tion,  and  now  applied  for  his  Order  of  Bischu^ 
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Tbe  aangnee  Ikad,  on  the  Snd  instant^  moved  for  and 
ol)(tained  •  rolo  to  Aow  eanae  why  the  order  of  the  Goort, 
aOowiqg  the  banknipt  to  poM  his  last  examinataoB, 
ahoBM  not  be  leadnded,  on  the  gcoond  that  he  had  not 
fully  and  accurately  disclosed  on  his  balance  sheet,  filed 
in  the  Conrt,  the  whole  of  his  estate  and  effects. 

The  hearing  of  the  role  had  been  fixed  for  this  day, 
together  with  the  bonkropt's  application  for  his  order  of 
discharge.  It  appeared  that  attempts  had  been  made 
to  serre  the  bankrupt  with  the  notice  of  the  rule  as 
rapnred  by  the  18th  General  Order,  1852,  but  the  bank- 
npt  had  hitherto  evaded  such  aenice. 

JL  OrifilhSy  for  the  assignee,  now  applied  for  an 
adjournment,  as  the  failiore  to  effect  aerrice  had  not  been 
caiued  by  any  laches  on  the  part  of  the  applicant 

Sargood,  for  the  bankrupt,  contended  that  the  Court 
hniag  made  an  ordo*  allowing  the  bankrupt  to  pass  his 
last  examination^  had  no  jurisdiction  to  rescind  that 
eido. 

R,  GriJUhs,  in  reply ^  referred  to  an  unreported  case, 
Sc  Kirkman  (20  Nov.  1862),  where,  on  an  application 
ibr  an  order  of  discharge,  Mr.  Comnussioner  Holroyd 
had  readnded  the  order  allowing  the  bankrupt  to  pass 
his  last  examination  in  consequence  of  admissions  made 
by  the  bankrupt  in  his  cross-examination  respecting  the 
disdosnre  of  his  property. 

His  Honoitr  held  that  it  was  within  the  jurisdiction 
of  Uie  Court  to  rescind  the  order  allowing  the  bankrupt  to 
pass  his  last  examination^  where  sufficient  cause  was 
shown. 

The  assignees  had  attempted  to  serve  the  bankrupt 
«ith  notice  of  the  rule,  but  had  failed  in  so  doing, 
oving  to  the  fact  that  the  bankrupt  could  not  be  found 
at  the  address  which  he  had  given ;  under  these  circum- 
itances  he  should  adjourn  the  hearing  of  the  order  of 
dischaige  to  the  18th  inst.,  so  that  the  assignee  might 
hare  an  opportunity  of  serving  the  bankrupt  with  the 
notice  as  required  by  the  General  Orders. 


Holroyd,  Comr. 

A,  6  Dxo.  1862. 


In  re  Spbingate. 


BanJmiptcy — Fractice — Affidavit — Registration — 
General  Order  of  22fnd  May,  1862. 

IJjHm  registration  of  a  deed  of  inspectorship  the  affidavit 
of  solicitor  aiyd  his  derky  under  nUe  5,  s.  192,  of  Bank- 
rupiof  Act,  1861,  admitted,  notwithstajuting  that  the 
Gtncral  Order  of  May  22ndy  1862,  purports  to  limit  the 
operation  of  the  Act,  by  rehiring  the  affidavit  to  be  made 
in  all  cases  by  the  debtor. 

This  was  an  application  for  leave  to  dispense  with  the 
affidavit  of  the  debtor  required  by  the  General  Order 
of  May  22nd,  1862. 


The  Act  of  1861,  sect.  192,  rule  5,  provides  that  upon 
registration  of  any  deed  for  the  benefit  of  creditors,  there 
shall  be  ddivered  to  the  registrar  an  affidavit  by  the 
debtor,  or  by  some  person  able  to  depose  thereto,  or  a 
certificate  by  the  trustees  of  the  deed,  stating  that  the 
requirements  of  the  Act  with  respect  to  the  assents  of  the 
creditors  have  been  complied  with,  and  stating  the  value 
of  the  debtor's  property. 

The  General  Order  of  May  22nd,  1862,  requires  that; 
together  with  the  deed  left  for  registration,  there  shall 
be  kit  a  fiiU  account  of  the  debts  severally  amounting  to 
102.  and  upwards,  with  an  alphabetical  list  of  the  cre- 
ditors, and  their  residences,  distinguishing  those  who  in 
writing  have  assented  to,  or  approved  the  deed;  such 
account  to  be  accompanied  with  an  affidavit  tf  the  debtor 
verifying  the  same.* 

The  debtor  executed  a  deed  of  inspectorship  on 
November  20th,  1862,  but  before  the  registration  of  the 
deed,  he  fell  into  a  state  of  nervous  irritability,  which 
incapacitated  him  for  the  transaction  of  business,  and  it 
was  therefore  impossible  to  obtain  from  him  the  affidavit 
in  verification  of  this  deed  required  by  sect  192. 

The  number  and  amount  of  his  debts,  and  the  names 
and  residences  of  the  several  creditors,  had  been  orally 
communicated  by  the  bankrupt  to  his  sdicitor,  who  had 
employed  a  clerk  to  ascertain  from  the  tevend  creditors 
the  correctness  of  the  bankrupt's  statements,  and  to 
obtain  their  assent  to  the  deed. 

Brought  for  the  inspectors,  contended  that  the  Order 
of  Kay  22nd,  1862,  could  not  be  taken  to  limit  the 
(4>enition  of  the  Act,  and  that  upon  proof  of  the  debtor's 
incapacity  to  make  the  affidavit,  and  of  the  com- 
petency of  the  person  whose  affidavit  it  was  proposed 
to  file  in  substitution,  the  affidavit  of  the  debtor  might 
be  dispensed  with.  He  proposed  to  pat  in  an  affidavit 
by  the  debtor's  solicitor,  and  the  clerk  who  made  the 
inquiries. 

His  Honour  suggested  that  the  proper  course  would 
be  to  produce  to  the  r^istrac  the  certificate  by  the 
trustees  of  the  deed.  Ultimately,  however,  being  satis- 
fied that  the  affidavits  proposed  to  be  put  in  by  counsel 
would  substantially  answer  the  requirements  of  the  Act, 
and  upon  production  of  a  medical  certificate,  duly  verified 
by  affidavit,  attesting  the  state  of  mind  of  the  debtor, 
he  made  an  order  that  the  chief  registrar  be  at  liberty  to 
register  the  deed  upon  verification  thereof  by  the  affi- 
davit of  the  solicitor  and  his  clerk,  without  requiring  the 
accotmt  of  debts  to  be  verified  by  the  affidavit  of  the 
debtor  himself. 

Note* — See 
Ex  parte  Rawlings,  1  N.  R.  149. 
where  the  Lords  Justices,  in  reference  to  this  order  but 
on  another  point,  declined  to  accept  it  as  of  any  authority 
in  interpreting  the  Aet  of  1861.  It  would  appear,  there- 
fore, that  the  restricted  interpretation  placed  on  rule  3 
of  the  192nd  sect,  by  this  general  order  is  lUira  vires. 
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Holroyd,  Comr.  >  ^  littlejohns. 
9  Dec.  1862.         3 

JSankniptcy — Release  from  Ctutody--Jurisdictum. 

A   debtor  residing  out  of  the    Metropolitan    IHstriet 
ought  to  apply  for  his  release  from  custody  to  the  court  of 
the  district  in  which  he  was  residetU  at  the  time  of  arrest^ 
and  not  to  the  London  Court  of  Bankruptcy, 

This  was  an  application  for  the  discharge  of  the  debtor 
from  custody. 

The  debtor,  residing  in  Devonshire,  within  the  juris- 
diction of  the  district  Court  of  Exeter,  executed  a  deed 
of  composition  for  the  benefit  of  his  creditors ;  before  he 
obtained  the  certificate  of  registration,  he  was  arrested 
on  A  ca,  sc^  and  was  lodged  in  Exeter  gaol. 

Turner^  for  the  debtor,  contended  that,  in  the  absence 
of  any  express  provision  in  the  Act,  and  the  deed  of  com- 
position having  been  registered  in  London,  his  client  was 
entitled  to  apply  for  his  release  to  the  Court  in  London, 
and  was  not  compelled  to  resort  to  the  Court  of  the 
district  in  which  he  resided. 

G.  B.  Hughes^  for  the  detaining  creditor,  argued, 

Ist.  Under  the  198th  sect,  of  the  Bankruptcy  Act,  1861, 
the  certificate  of  registration  is  avaikble  "  for  all  purposes 
as  a  protection  in  bankruptcy." 

2nd.  By  force  of  the  112th  k,  113th  sects,  of  the  Con- 
solidation Act,  1849,  this  protection  has  been  held  to 
authorise  the  discharge  from  custody  of  a  bankrupt  who 
has  been  arrested  before  he  had  obtained  his  protection, 
and  the  order  for  the  release  of  a  debtor  in  custody 
proceeds  from  the  Court  in  which  he  has  been  adjudicated 
bankrupt. 

8rd.  Again,  by  sect.  197,  a  debtor  is,  after  registration 
of  a  deed  of  trust,  to  have  the  benefit  of  and  be  liable 
to  all  the  provisions  of  the  Act,  **  in  the  same  manner  as 
if  he  had  been  adjudged  a  bankrupt. " 

If,  therefore,  this  application  had  related  to  the  estate 
and  effects  of  the  bankrupt,  it  must  have  been  made  to 
the  district  Court ;  so  in  sect  198,  relating  to  the  person 
of  the  bankrupt,  the  Court  spoken  of  must  be  held  to 
mean  the  Court,  which,  imder  the  preceding  section,  has 
jurisdiction  over  his  estate ;  and  this  extended  meaning 
is  given  to  the  term  "Court"  by  the  interpretation 
clause,  sect  229. 

Counsel  then  referred  to  sect  101  of  the  Act,  relating  to 
the  release  of  prisoners  in  gaol  for  debt,  by  which  jurisdic- 
tion is  given  to  the  registrar  of  the  district ;  and  contended 
that  although  there  is  no  express  provision  requiring  the 


bankrupt  to  apply  for  his  release  to  the  Court  of  Hie  dis- 
trict in  which  he  resides  (as  there  is  in  the  case  of  an  ap- 
plication affecting  his  property),  yet,  by  analogy,  the  rde 
which  holds  in  the  latter  case  must  apply  to  the  fonner. 

HiB  HoNOTTB  held  that  as  the  debtor  resided  in  Devon- 
shire, the  application  for  his  discharge  must  be  made  to 
the  district  Court  at  Exeter.  The  costs  of  this  appli- 
cation to  follow  the  result  of  the  application  to  that 
Court. 

Note, — ^The  jurisdiction  under  deeds  within  the  192ad 
sect  seems,  without  doubt,  to  belong  to  the  same  Govt 
as  would  have  jurisdiction  in  case  the  debtor  were  a 
bankrupt  {ex  parte  Cox^  31  L.  J.  Bky.  49) ;  and  the  very 
point  in  the  above  case  was  moreover  raised  in  ex  park 
Rawlings  (1  N.  R.  149),  in  which  case  E.  Bruce,  LJ.f 
expressed  an  opinion  which  tends  to  confirm  the  riew 
taken  by  the  Comn^issioner ;  but  in  the  last-named 
case  the  matter  was  aigued  solely  on  the  ground  of  liie 
distinction  taken  between  a  debtor  who  has  executed  a 
deed  under  the  192nd  sect  of  the  Act  of  1861,  and  a 
bankrupt.  It  seems,  nevertheless,  open  to  very  grave 
doubt  whether,  even  in  the  case  of  a  bankrupt  seeking 
his  discharge  from  arrest  under  a  ca.  sa.  by  virtue  of  his 
protection,  the  proper  Court  be,  or  be  not,  the  Coxirt 
of  Bankruptcy,  except  in  the  cases  mentioned  in  the 
112th  sect,  of  the  Act  of  1849.  There  are  two  sections 
which  treat  of  protection — ^viz. ,  the  112th  and  the  llSth ; 
the  former  applies  to  cases  where  the  bankrupt  is  in 
custody  at  the  time  of  his  surrender  and  the  grant  of  his 
protection  :  in  these  cases  it  is  specially  enacted  that  the 
Court  shall  order  his  discharge. 

The  118th  sect,  treats  of  the  general  case  of  a  bankrupt 
who  has  received  his  protection,  being  arrested,  and  enacts 
that,  on  his  arrest,  he  shall  produce  his  protection  to  the 
officer  who  arrests  him,  and  that  thereupon  he  shall  be 
immediately  discharged ;  but  no  enactment  is  made  as 
to  the  Court  to  which  he  is  to  apply  to  enforce  his  dis- 
charge. He  may  recover  5^.  per  diem  for  his  detainer,  bat 
nothing  is  said  as  to  how  it  is  to  be  recovered,  obviously 
because  in  each  case  there  is  no  reason  why  he  should 
not  adopt  the  regular  course — ^viz.,  to  obtain  his  dis- 
charge by  habeas  corpus,  or  by  motion  to  the  court  under 
whose  authority  the  arrest  was  made,  and  recover  damages 
by  action  at  law.  Under  the  112th  sect  there  is  a 
plain  reason  for  giving  the  Court  jurisdiction,  because 
it  saves  time  and  expense  to  make  the  order  for  the 
bankrupt's  discharge  at  the  same  time  that  protec- 
tion is  granted  ;  while  there  is  no  such  reason  for  giring 
the  court  any  such  jurisdiction,  in  the  cases  which 
fall  within  the  118th  sect 
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COMMON    LAW. 


Probate,    j  In  «  The  Goods  of  P.  R,  Wyckoff, 
9  Dec.  1862.    )  Deceased. 

Before  the  Right  Hon.  Sib  C.  Cresswell. 

Grant  ad  coUvgenda  bona — Foreigner  domiciled 
abroady  dying  in  itinere  to  this  country. 

Where  a  foreigner  domiciled  ahroad,  dies  intcstaie  on  a 
romgt  to  this  eountry^  the  Court  will^  in  conformity  with 
sfci.  73  of  the  Probate  Act  of  1857,  ufider  sj)€cial  circum- 
siwicesy  make  a  grant  ad  colligenda  bona  to  strangerSf 
ike  Crown  having  declined  to  interpose. 

In  this  matter  a  motion  was  made,  on  2nd  December 
{anie^  p.  181),  by  the  Queen's  Advocate,  on  the  part  of  an 
English  firm  of  shipowners,  for  a  grant  of  letters  ad 
colligenda  bona,  the  deceased,  a  domiciled  American, 
having  died  on  board  one  of  their  vessels  on  his  voyage 


from  a  port  of  the  Confederate  States  to  this  country. 
The  motion  was,  however,  refused  by  the  Court,  no 
opportunity  having  been  afforded  to  the  Queen's  Proctor 
to  interpose. 

The  Queen's  Advocate  now  intimated  to  the  Court  that, 
in  the  present  instance,  it  was  not  the  intention  of  the 
Crown  to  interpose  ;  and  submitted  that,  under  sect.  78 
of  the  Probate  Act  of  1857,  a  limited  grant  should  be 
made  to  the  persons  applying  to  realise  the  securities 
belonging  to  the  deceased,  and  retain  them  for  the  benefit 
of  his  representatives. 

SiE  C.  Ceesswell. — ^As  the  Crown  does  not  oppose, 
the  applicant  may  take  a  limited  grant  to  collect  such 
property  as  is  in  this  country.  They  must,  however, 
give  justifying  security. 

Motion  granted. 


Vol.  1. 
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HolToyd,  Coxnr.  7  ^  uttlejoitss. 
9  Dec.  1862.         3 

Bankruptcy — Release  from  Ctutody-^urisdiction. 

A   debtor  residing  out  of  the    Metropolitan    District 
ougJU  to  apply  for  his  release  from  custody  to  the  court  of 
the  district  in  which  he  was  resident  at  the  time  of  arrest, 
and  not  to  the  London  Court  of  Bankruptcy. 

This  was  an  application  for  the  discharge  of  the  debtor 
firom  custody. 

The  debtor,  residing  in  Devonshire,  within  the  juris- 
diction of  the  district  Court  of  Exeter,  executed  a  deed 
of  composition  for  the  benefit  of  his  creditors ;  before  he 
obtained  the  certificate  of  registration,  he  was  airested 
on  &ca.  so.  and  was  lodged  in  Exeter  gaol. 

Turner,  for  the  debtor,  contended  that,  in  the  absence 
of  any  express  provision  in  the  Act,  and  the  deed  of  com- 
position having  been  registered  in  London,  his  client  was 
entitled  to  apply  for  his  release  to  the  Court  in  London, 
and  was  not  compelled  to  resort  to  the  Court  of  the 
district  in  which  he  resided. 

G,  B.  Hughes,  for  the  detaining  creditor,  argued, 

1st  Under  the  198th  sect  ofthe  Bankruptcy  Act,  1861, 
the  certificate  of  registration  \b  available ''  for  all  purposes 
as  a  protection  in  bankruptcy." 

2nd.  By  force  of  the  112th  ft  113th  sects,  of  the  Con- 
solidation Act,  1849,  this  protection  has  been  held  to 
authorise  the  dischaige  from  custody  of  a  bankrupt  who 
has  been  arrested  before  he  had  obtained  his  protection, 
and  the  order  for  the  release  of  a  debtor  in  custody 
proceeds  from  the  Court  in  which  he  has  been  adjudicated 
bankrupt. 

8rd.  Again,  by  sect.  197,  a  debtor  is,  after  registration 
of  a  deed  of  trust,  to  have  the  benefit  of  and  be  liable 
to  all  the  provisions  of  the  Act,  **  in  the  same  manner  as 
if  he  had  been  adjudged  a  bankrupt" 

If,  therefore,  tins  application  had  related  to  the  estate 
and  effects  of  the  bankrupt,  it  must  have  been  made  to 
the  district  Court ;  so  in  sect  198,  relating  to  the  person 
of  the  bankrupt,  the  Court  spoken  of  must  be  held  to 
mean  the  Court,  which,  under  the  preceding  section,  has 
jurisdiction  over  his  estate ;  and  this  extended  meaning 
is  given  to  the  term  "Court"  by  the  interpretation 
clause,  sect  229. 

Counsel  then  referred  to  sect.  101  of  the  Act,  relating  to 
the  release  of  prisoners  in  gaol  for  debt,  by  which  jurisdic- 
tion is  given  to  the  registrar  ofthe  district ;  and  contended 
that  although  there  is  no  express  provision  requiring  the 


bankrupt  to  apply  for  his  release  to  the  Court  of  the  dis- 
trict in  which  he  resides  (as  there  is  in  the  case  of  an  ap- 
plication affecting  his  property),  yet,  by  analogy,  the  nde 
which  holds  in  the  latter  case  must  apply  to  the  former. 

His  Hokouk  held  that  as  the  debtor  resided  in  Devon- 
shire, the  application  for  his  discharge  must  be  made  to 
the  district  Court  at  Exeter.  The  costs  of  this  appli- 
cation to  follow  the  result  of  the  application  to  that 
Court. 

iVofe. — ^The  jurisdiction  under  deeds  witiiin  the  192nd 
sect  seems,  without  doubt,  to  belong  to  the  same  Conit 
as  would  have  jurisdiction  in  case  the  debtor  were  a 
bankrupt  {ex  parte  Cox,  31  L.  J.  Bky.  49) ;  and  the  very 
point  in  the  above  case  was  moreover  raised  in  ex  paxk 
RawUngs  (1  N.  R.  149),  in  which  case  E.  Bruce,  L.J., 
expressed  an  opinion  which  tends  to  confirm  the  riew 
taken  by  the  Comn^issioner ;  but  in  the  last-named 
case  the  matter  was  argued  solely  on  the  ground  of  tlifi 
distinction  taken  between  a  debtor  who  has  executed  a 
deed  under  the  192nd  sect  of  the  Act  of  1861,  and  a 
bankrupt.  It  seems,  nevertheless,  open  to  very  grave 
doubt  whether,  even  in  the  case  of  a  bankrupt  seeldsg 
his  discharge  from  arrest  under  a  ea.  m^  by  virtue  of  lus 
protection,  the  proper  Court  be,  or  be  not,  the  Cotnft 
of  Bankruptcy,  except  in  the  cases  mentioned  in  the 
112th  sect  of  the  Act  of  1849.  There  are  two  sections 
which  treat  of  protection — ^viz.,  the  112tlL  and  thellSth ; 
the  former  applies  to  cases  where  the  bankrupt  is  in 
custody  at  the  time  of  his  surrender  and  the  grant  of  his 
protection  :  in  these  cases  it  is  specially  enacted  that  the 
Court  shall  order  his  discharge. 

The  113th  sect,  treats  of  the  general  case  of  a  bankrapt 
who  has  received  his  protection,  being  arrested,  and  enacts 
that,  on  his  arrest,  he  shall  produce  his  protection  to  the 
officer  who  arrests  him,  and  that  thereupon  he  shall  he 
immediately  discharged ;  but  no  enactment  is  made  as 
to  the  Court  to  which  he  is  to  apply  to  enforce  his  dis- 
charge. He  may  recover  61.  per  diem  for  his  detainer,  bnt 
nothing  is  said  as  to  how  it  is  to  be  recovered,  obviously 
because  in  each  case  there  is  no  reason  why  he  should 
not  adopt  the  regular  course — ^viz.,  to  obtain  his  dis- 
charge by  habeas  corpus,  or  by  motion  to  the  court  under 
whose  authority  the  arrest  was  made,  and  recover  damages 
by  action  at  law.  Under  the  112th  sect  there  is  a 
plain  reason  for  giving  the  Court  jurisdiction,  because 
it  saves  time  and  expense  to  make  the  order  for  the 
bankrupt's  discharge  at  the  same  time  that  protec- 
tion is  granted  ;  while  there  is  no  such  reason  for  giring 
the  court  any  such  jurisdiction  in  the  cases  which 
fall  within  the  113th  sect 
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Probate.    >  In  re  Thb  Goods  of  P.  R,  Wyckoff, 
9  Dec.  1862.    [  Deceased. 

Before  the  Right  Hon.  Sir  C.  Cresswell. 

Grant  ad  coUigenda  bona — Foreigner  domiciled 
abroad^  dying  in  itinere  to  this  country. 

Where  a/oreiffner  domiciled  ahroad,  dies  intestcUc  on  a 
voyage  to  this  country ^  the  Court  will,  in  conformity  vntk 
sect.  IZof  the  Probate  Act  of  1857,  under  special  cireum- 
stancesj  make  a  grant  ad  coUigenda  bofia  to  stnmgerSf 
the  Crown  hcmng  declined  to  interpose. 

In  this  matter  a  motion  was  made,  on  2nd  December 
{ante,  p.  181),  by  the  Queen's  Advocate,  on  the  part  of  an 
Unglish  firm,  of  shipowners,  for  a  grant  of  letters  ad 
oolligenda  bona,  the  deceased,  a  domiciled  American, 
having  died  on  board  one  of  their  yessels  on  his  voyage 


from  a  port  of  the  Confederate  States  to  this  country. 
The  motion  was,  however,  refused  by  the  Court,  no 
opportunity  having  been  afforded  to  the  Queen's  Proctor 
to  interpose. 

The  Queen^s  Advocate  now  intimated  to  the  Court  that, 
in  the  present  instance,  it  was  not  the  intention  of  the 
Crown  to  interpose  ;  and  submitted  that,  under  sect.  73 
of  the  Probate  Act  of  1857,  a  limited  grant  should  be 
made  to  the  persons  applying  to  realise  the  securities 
belonging  to  the  deceased,  and  retain  them  for  the  benefit 
of  his  representatives. 

Sis  C.  Caesswxll. — ^As  the  Crown  does  not  oppose, 
the  applicant  may  take  a  limited  grant  to  collect  such 
property  as  is  in  this  country.  They  must,  however, 
give  justifying  security. 

Motion  granted. 


You  L 
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EQUITY. 


Lord  Chancellor.  )  JSx  parte  Watts. 
3,  12  Dec.  1862.      )     JZc   AmvAXEK 


Bankruptcy^ — Property  in  Cliattel — Assigned^ 

Costs. 

W,  had  a  lien  on  a  ckaUel  belonging  to  A  ,for  an  arnouni 
exceeding  the  valice  of  the  chattel.  A,  became  bankrupt^ 
a^id  his  assignees  in  banikniptcy  claimed  the  property  in 
the  chattel. 

Held,  on  appeal,  thai  the  property  must  be  secured  to 
W,y  ilie  assignees  refusing  to  redeem  the  lien. 

Held,  also,  that  the  assignees  must  pay  personally  the 
costs  of  the  original  application,  and  have  no  costs  of  the 
appeal. 

In  December,  1861,  tho  bankrupt  agreed  to  build  a 
barge  for  Watts,  the  barge  was  to  be  paid  for  by  bricks, 
to  be  delivered  at  the  market  price.  It  was  to  be  built  on 
Page's  yard,  of  which  the  bankrupt  was  then  tenant, 
and  was  to  be  completed  in  five  months.  Watts  was  to 
be  under  no  obligation  to  furnish  bricks  to  a  value  greater 
than  that  of  the  work  actually  done  and  the  materials 
lying  in  the  yard. 

In  June,  1862,  Watts  himself  hired  from  Page  the  yard 
in  which  the  unfinished  bai^  stood,  and  paid  20^.  on 
account  of  rent. 

At  the  same  time  tho  bankrupt,  by  a  memorandum  in 
writing,  agreed  to  let  the  barge  and  timber  in  the  yard  so 
held  by  Watts  as  a  security,  imtil  the  a^eement  of 
December,  1861,  should  be  completed,  and  to  allow  the 
20?.  paid  by  him  to  be  "  deducted  off  tho  account." 

The  bankrupt  being  unable  himself  to  complete  the 
contract,  employed  Burgess  to  go  on  with  tho  building  of 
the  barge,  and  Bui|jress  was  engaged  upon  it  at  the 
time  of  the  adjudication  of  bankruptcy,  which  took  place 
in  July,  1862. 

The  assignees  claimed  the  property  in  the  barge,  and 
the  County  Court  Judge,  before  whom  the  bankruptcy 
was  prosecuted,  adopting  their  view,  ordered  possession 
of  the  barge  to  be  delivered  to  them. 

Watts  appealed. 

Tho  hearing  of  the  motion  of  appeal  had  been  a4Joumed 
to  allow  of  evidence  being  produced  as  to  the  comparative 
value  of  the  bricks  furnished  by  Watts  to  tho  bankrupt, 
and  of  tho  work  done,  and  materials  provided,  by  or  on 
behalf  of  the  bankrupt  up  to  the  date  of  the  adjudication. 

Bacoiij  Q»C,f  nnd  MartindalCf  for  the  appellant. 

It  appears  from  the  affidavits  now  filed  tliat  tho  value 
of  tlie  work  and  inatcriala  was  less  than  that  of  the 
bricks  furnished  by  Watts,  taking  into  account  the 
money  paid  by  him. 


[This  being  admitted,  the  Lord  Chancellor  called  upon 
counsel  for  the  assignees  to  support  tho  order.] 

FookSf  for  tlie  assignees. 

Tlie  property  in  the  barge  was  never  taken  out  of  the 
bankrupt. 

There  was  no  obligation  upon  Watts  to  pay  anything 
until  the  completion  of  tho  bazge,  and  he  would  have  no 
property  in  it  until  completion  and  delivery. 

He  distinguished 
Clarke  v.  Spence,  4  Ad.  &  E.  44^. 
Woods  V.  Hussell,  6  B.  &  Al.  942. 
In  which  cases  there  were  agreements  that  the  work 
done  should  be  from  time  to  time  measured,  and  proper* 
tionate  instalments  of  the  purchase-money  made. 

The  agreement  for  a  lien,  entered  into  in  June,  shows 
that  the  property  was  not  then  considered  to  have  passed 
to  Watts. 

The  Lord  Cmancelloe  said  that,  inasmuch  as  there 
was,  in  the  agreement  of  December,  1861,  no  stipulation 
for  measuring  the  work  done,  and  paying  the  price  by 
instalments,  he  should  have  agreed  that  tho  property 
remained  in  the  builder  until  delivery,  had  not  the 
subsequent  dealings  altered  the  legal  position  of  the 
parties. 

After  stating  the  facts  of  the  case,  he  said,  that  having 
regard  to  the  hiring  of  the  yard  by  Watts,  and  to  the 
memorandum  giving  him  a  lien  on  the  bai^,  it  was 
impossible  to  contend  that  the  bankrupt,  at  the  time  of 
his  bankruptcy,  had  possession  of  the  barge,  or  any  pro- 
perty in  it,  except  what  might  remain  to  him  after  tho 
baige  was  finished  and  ready  to  be  delivered  up.  Watts 
was  entitled  to  the  benefit  of  his  lien,  and,  as  the  evidence 
showed  that  the  bricks  supplied  by  him,  together  with 
the  money  paid,  exceeded  the  value  of  the  unfinished 
bai^  and  materials,  he  should  reverse  tho  order,  and  de- 
clare Watts  absolutely  entitled,  unless  the  assignees 
chose  to  redeem  the  lien  for  the  purpose  of  finishing  the 
contract. 

[This  they  declined  to  do.] 

His  Lobdship  then  said,  that  the  claim  of  the 
assignees  ought  never  to  have  been  set  up,  and  asagnees 
must  learn  that  they  were  not  to  try  questions  with- 
out substantial  reason,  in  tho  hope,  justified  by  pre- 
vious experience,  that  the  costs  would  be  allowed  out 
of  tho  banknipt's  estate.  Ho  should  give  them  no 
costs  of  tho  appeal ;  and  ho  regretted  that  tho  mlo  of 
the  Court  prevented  him  from  making  them  pay  the 
respondent's  costs.  He  wished  to  repress  the  disposi- 
tion to  bring  bankrupts*  estates  into  litigation,  arising 
from  tho  facility  with  which  solicitors  had  hitherto 
obtained  their  costs  out  of  the  estate.    The  assignees  most 
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pay  personally  the  coats  of  the  application  to  the  County 
Court  Jadge. 

FookSn-^The  appeal  was  brought  with  the  sanction  of 
the  Judge,  and  by  the  desire  of  the  creditors. 

The  Lobd  Chancellor  said  that  the  sancticm  of  the 
Judge  did  not  affect  the  question,  and  that  creditors  who 
wished  assignees  to  enter  into  litigation  ought  personally 
to  indemnify  them  against  costs. 


Lord  Chancellor. 

13  Disc.  1862. 


KoLT  V.  White. 


Bankruptcy — Chose  in  action — Amgnment — 

Equities. 

To  poUpcne,  on  the  ground  of  cmieetUmenif  and  for  the 
beiuJU  of  an  assignee,  an  equity  binding  the  assignor,  the 
eoneealment  must  have  taken  place  in  a  transactum,  whicJi 
originated,  or  induced  the  contra^  of  assig7iment. 

On  the  IStli  of  September,  1855,  C.  J.  Marc,  by 
written  agreement,  assigned  to  the  defendant,  Captain 
White,  his  racing  establishment  and  stud  of  horses  at 
Newmarket  The  purchase-money  was  to  be  paid  by 
instalments. 

On  the  25th  of  the  same  month  Mare  was  adjudicated 
bankrupt,  and  the  plaintiff,  to  whom  he  was  largely 
indebted,  was  appointed  one  of  the  creditors'  assignees. 

The  Tfllidityof  the  assignment  to  the  defendant  being 
questioned  by  the  assignees,  the  defendant  was,  in 
December,  1855,  examined  in  bankruptcy  on  the  subject 
of  the  agreement. 

The  creditors  of  Mare,  afterwards,  agreed  to  accept  a 
composition  for  their  debts,  and  it  was  arranged  that  the 
platntiff*,  in  lien  of  the  composition  payable  to  him, 
ahoald  take  an  assignment  of  tlie  surplus  moneys  remain- 
ing m  the  hands  of  the  assignees,  and  of  all  the 
unrealised  assets  of  the  bankrupt,  including  his  interest 
nnder  the  agreement  with  the  defendant. 

In  pursuance  of  this  arrangement,  Mare,  and  his 
assignees  other  than  the  plaintiff,  by  deed  dated  the 
24th  of  December,  1857,  assigned  to  the  plaintiff  all 
Mare's  personal  estate,  debts,  moneys,  securities  for 
money,  chattels,  assets,  and  effects  whatsoever  vested  in, 
or  owing  to,  the  assignees.  The  deed  contained  a  power 
of  attorney  from  Mare  to  the  plaintiff. 

On  the  same  day  the  adjudication  against  Mare  was 
annulled  under  the  provisions  of  the  230th  sect,  of  the 
Bankruptcy  Consolidation  Act,  1849,  now  repealed. 

The  defendant  was  alleged  to  liavc  been  aware  of  the 
intention  to  assign  Mare's  surplus  assets  to  the  plaintiff, 
and  had  express  notice  of  the  deed  of  the  24th  of 
December,  1857,  shortly  after  its  execution. 

The  defendant  atterwards  paid  to  the  plaintiff  certain 
instalments  'due  from  him  under  the  agreement  of 
September,  1855  ;  but,  when  called  upon  in  Juno,  ISGO, 
to  pay  the  last  instalment,  he  for  the  first  time  claimed 
to  set  «fl^  against  his  liability  un^er  that  agreement,  a 


larger  sum,  which,  as  he  alleged,  had  been  paid  by  him  to 
the  use  of  Mare  under  a  collateral  parol  agreement,  by 
which  Mare  undertook  that  the  horses  assigned  by  him 
should  be  free,  and  that  the  defendant,  if  called  upon  to 
pay  certain  forfeits  on  account  of  them,  might  deduct 
the  amount  so  paid  from  the  purchase-money. 

The  idaintiff  liad  had  no  previous  notice  of  this  col- 
lateral agreement. 

The  plaintiff,  in  Mare's  name,  brought  an  action  at 
law  against  the  defendant  for  the  amount  of  the  unpaid 
instalment ;  but,  being  advised  that  he  had  no  defeuco 
valid  at  law  to  a  general  plea  of  set-off  not  referring  to 
the  collateral  agreement,  he  stayed  proceedings  in  the 
action,  and  filed  a  bill  to  liave  the  benefit  of  the  agree- 
ment of  September,  1855,  and  an  account  of  what  was 
due  from  the  defendant  in  respect  of  it. 

The  Master  of  the  Bolls  dismissed  th9  bill,  whereupon 
the  plaintiff  appealed. 

Baggallay,  Q.C.,  Waller,  and  Vcr)io:i  Harcourt  for  the 
plaintiff. 

1.  The  defendant  is  estopped  from  setting  up  as  against 
the  plaintiff  a  claim  under  on  agreement,  which,  if  it 
existed  at  all,  was  concealed  by  the  defendant  during  hi  3 
examination  in  bankruptcy  and  afterwards. 

Mangles  v.   Dixon,  1  M.  &  G.,  437,  8  Ho.  of  L. 
Ca.  702. 

2.  The  plaintiff  is  a  particular  assignee  of  a  chose  in 
action ;  at  law,  he  is  obliged  to  sue  in  the  name  of  tho 
assignor,  and  so  suing,  has  no  defence  to  a  plea  of  set-off 
for  money  paid  to  the  use  of  the  assignor.  This  gives 
him  a  right  to  come  into  equity. 

3.  He  has  a  right  to  come  into  equity  for  an  account. 

Selwyn,  Q.C,,  and  Caldecott,  for  the  defendant,  were 
not  called  upon. 

The  Lord  Chancellor  said  that  he  should  assume, 
for  the  purpose  of  considering  the  question  before  him, 
that  there  w^as  a  collateral  agreement,  and  that  tho 
defendant  had  a  right  of  set-off  by  virtue  of  it. 

The  principle  was  clear,  that  when  an  individual  was 
under  an  obligation  to  ^tate  his  interest,  and  concealed  it 
to  the  prejudice  of  another  person,  he  could  not  be 
allowed  to  set  up  that  interest  as  against  the  person  pre- 
judiced by  the  concealment.  But  the  inquiry  remained, 
under  what  circumstances  such  an  obligation  was  im- 
posed. It  must  be  admitted  that  the  mere  communica- 
tion of  the  fact,  that  the  benefit  of  Mare's  agreement  with 
the  defendant  was  about  to  be  assigned  to  the  plaintiff, 
did  not  impose  upon  the  defendant  the  obligation  of 
stating  that  the  written  agreement  did  not  contain  the 
whole  contract,  but  that  there  was  another  agreement 
modifying  it 

But  it  was  urged  that  the  defendant  was  under  an 
obligation  to  make  the  disclosure,  when  he  was  examined, 
as  a  witness  in  bankruptcy,  previously  to  the  assignment 
to  the  i)laintiff.  Ho  could  not  accede  to  the  proposition 
that  a  witness,  brought  up  to  bo  examined  advei-sely, 
not   for   the  purpose  of  learning  the  measure  of  his 
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interest,  but  to  show  that  the  whole  agreement  under 
which  he  claimed  was  void,  was  bound  to  make  any 
discovery  otherwise  than  by  answering  the  questions  put 
to  him. 

Had  he  been  directly  questioned  as  to  his  liability, 
and  had  he  said  that  he  was  liable  to  perform  the  agree- 
ment as  written,  it.  would  have  been  difficult  to  make 
even  a  falsehood  available  for  the  benefit  of  the  plaintiff 
in  a  character  not  asstuned  by  him  until  a  later  period. 
The  examination  in  bankruptcy  had  no  reference  to 
the  assignment  to  the  plaintiff.  But  to  avoid  a  contract 
on  the  ground  of  misrepresentation  or  concealment,  the 
suggestio  fcdsi  or  suppressio  veri  must  occur  in  a  trans- 
action which,  to  use  the  phrase  of  the  civil  law,  *^dat 
locum  contradui." 

It  might  be  thought  that  the  principles  laid  down  in 
the  case  of  Mcmgles  v.  Dixon  were  at  variance  with  what 
he  had  just  said,  but  it  was  not  so.  In  that  case  a  sum 
of  money  had  been  borrowed  on  a  particular  security, 
and  it  was  said  that  if  a  third  person,  knowing  of  the 
transaction,  had  dealt  with  the  lender  so  as  to  induce 
him  to  believe  the  security  unimpaired,  he  would  not 
afterwards  have  been  -permitted  to  sot  up  an  equity 
which  lessened  the  value  of  the  security.  But  such  a 
dealing,  though  it  did  not  originate  or  induce  the  trans- 
action, might  yet  have  the  effect  of  continuing  it,  by 
preventing  the  lender  from  recalling  the  loan. 

In  the  present  case  the  contract  was  one  of  purchase, 
not  of  loan ;  and  the  fact  that  the  defendant  did  not 
mention  his  equity,  furnished  no  inducement  to  the 
plaintiff  to  abide  by  the  contract,  that  being  one  from 
which  he  could  not  resile. 

He  could  not  say  that  the  defendant  had  ever  been 
under  an  obligation  to  mention  the  agreement,  in  order 
to  prevent  the  plaintiff  from  entering  into  a  contract 
under  a  mistake. 

vWas  there,  then,  any  other  right  to  relief?  So  long  as 
a  distinction  remained  between  the  jurisdictions  of  dif- 
ferent courts,  that  distinction  could  not  be  got  rid  of  by 
taking  an  assignment  of  a  legal  right  A  chose  in  action 
was  assignable  only,  subject  to  the  equities  affecting  it, 
and  the  right  could  be  transferred  to  an  assignee  only,  in 
the  manner  in  which  the  assignor  h§d  it.  Here  the 
legal  right  in  Mare  was  imperfectly  represented  by  the 
written  agreement,  and,  taking  both  agreements  toge- 
ther, a  right  of  set-off  existed.  Under  these  circum- 
stances the  Court  could  exercise,  in  respect  to  the 
equitable  right  of  the  assignee,  no  larger  jurisdiction 
than  a  court  of  law  would  have  had  in  respect  to  the 
legal  right  of  the  assignor.  If  it  were  otherwise,  a  mere 
change  of  jurisdiction  would  effect  a  change  in  the  con- 
tract. 

It  was  said  that  there  might  be  a  possible  right  to  an 
account  in  equity.  But  the  bill  did  not  seek  relief  on 
the  principle  of  ascertaining  what  was  due  on  both  agree- 
ments :  it  assumed  the  written  agreement  to  have  been 
the  only  one. 

The  parties  must  be  left  to  their  legal  rights.  He 
expressed  no  opinion  as  to  the  points  which  might  have 


to  be  tried  at  law,  viz.,  the  question  for  the  judge, 
whether  the  written  agreement  could  be  controlled  by 
the  verbal  agreement :  and  that  for  the  jury,  whether  there 
was  in  fact  a  further  agreement. 

The  petition  must  be  dismissed  with  costs. 


Lords  Justices. 

11  Dec.  1862. 


} 


HowAKD  V.  Barnwell. 


Practice — Suit  for  partition  ofinfanti  property^^ 

Contmimon, 

In  a  suit  for  ths  partition  of  property  in  which  in/aTUt 
are  interestedf  the  Court  will  refute  to  enforce  a  poai^im, 
Twt  made  under  a  eommissi&n;  even  at  the  inttance  of  the 
infantSf  and  on  the  allegation  ^f  their  cauntd  thai  it  tciil 
be  for  their  benefit. 

Semble.  — In  such  a  eaae^  the  proper  course  is  to  direct  a 
commission  to  issue. 

This  was  an  appeal  motion  from  a  decision  of  Vice- 
Chancellor  Stuart. 

The  bill  for  a  partition.  Several  of  the  plaintifEs  were 
infants. 

The  decree  directed  the  usual  inquiry  as  to  the  persons 
entitled,  and  ordered  that  any  of  the  parties  ahould  be  at 
liberty  to  lay  proposals  before  the  Judge  in  Chambers  for 
a  partition  of  the  estates. 

The  plaintiffs  and  defendants  each  carried  in  proposals 
under  this  decree,  and  ultimately  the  Chief  Clerk,  with 
the  consent  of  all  parties,  referred  such  proposals  to  one 
C  burton,  a  surveyor,  and  directed  him  to  report  thereon, 
'*such  report  to  be  binding,  subject  to  the  Tice* 
Chancellor's  decision." 

The  defendants,  being  dissatisfied  with  Churton'i 
report  or  award,  moved  the  Yice-Chancellor  to  set  it 
aside. 

His  Honour  declined  to  force  the  award  on  the  de- 
fendants against  their  will,  and  directed  a  commission  to 
issue. 

The  plaintiffs  now  moved,  by  way  of  appeal,  to  dis- 
charge, or  vary  the  order  of  the  Vice-Chancellor,  and  to 
confirm  Churton's  award. 

Malins,  Q.C.,  and  Preeling  for  the  plaintiffs. 

All  parties  consented  to  the  reference  to  Churton,  and 
they  are  therefore  bound  by  it.  The  award  was  clearly 
for  the  benefit  of  the  infant  plaintiffs,  and  the  consent  of 
their  counsel  will  bind  them.  The  defendants,  who  alone 
are  dissatisfied,  were  sui  juris,  and,  therefore,  are  bound 
by  the  agreement  for  reference.  They  cited, 
Greenwood  v.  Percy ^  26  Beav.  672,  574. 

Greene f  Q.C.f  and  Osfbome  Morgan,  for  the  principal 
defendant. 

Baoon^  Q.(7.,  and  OhapTnan,  for  other  defendAnta. 
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The  L0BD8  Justices  were  of  opinion  that,  as  infants 
vera  interested,  the  award,  independently  of  any  objeo 
tion  raised  by  the  defendants,  could  not  be  enforced.  The 
consent  of  counsel,  on  behalf  of  the  infants,  was  clearly 
insufficient,  and  it  was  impossible  to  say  that,  if  the  pro- 
posed partition  were  carried  out,  the  title,  so  far  as  it 
depended  thereon,  would  be  good.  The  Yice-Chancellof  s 
order  directing  a  commission  to  issue  was  right,  and  the 
motion  must  bo  refused ;  but,  under  the  circumstances, 
without  costs. 

Note. — See  in  addition  to  the  case  cited, 

Clarke  v.  ClayUm,  2  Giff.  838. 

Stanley  v.  Wrigley,  2  Sm.  k  Giff.  18 ; 
where,  as  in  Greenwood  y,  Percy,  notwithstanding  the 
infancy  of  some  of  the  parties,  a  partition  was  directed 
without  a  commission.  But,  in  both  the  latter  cases,  all 
the  adult  parties  consented,  and  the  Court  was  satisfied, 
upon  the  evidence  before  it,  that  the  proposed  partition 
was  for  the  benefit  of  the  infant  parties. 


Lords  Jiiatioes. 

12  Dec.  1862. 


iZ^NATLOR. 


Lunaqf  S^^ulcUion  Act,  1862,  25  ik  26  Vict.  e.  86, 

8, 4 — Practice. 

An  alleged  lunatic  is  entitled  of  right  to  have  an  in^ 
quiry  which  has  been  ordered  prosecuted  at  once,  or  to  have 
the  order  for  such  inquiry  discharged. 

Sect.  4  of  the  above  Act  is  prospective  only. 

An  inquiry,  ordered  before  the  above  Act  came  into  force, 
(twjht  to  be  prosecuted  before  the  Master  in  Lunacy-^ 
not  before  a  judge  of  a  common  law  court. 

Method  by  which  an  alleged  lunatic  abroad  may  obtain 
a  sale  of  stock  standing  in  his  name,  pending  an  inquiry 
OS  to  his  sanity. 

Protection  to  the  person  of  the  alleged  lunatic,  pending 
such  inquiry. 

This  was  an  application  on  the  part  of  an  alleged 
lonatic,  that  the  proceedings  under  an  order  for  inquiry, 
as  to  his  sanity,  should  be  prosecuted,  or  the  order 
discharged. 

An  order  had  been  made  for  the  inquiry  in  the  course 
of  last  summer,  and  it  had  been  deteimined  that  the 
inquiry  should  be  prosecuted  before  a  jury  in  Middlesex. 
The  trial,  however,  had  been  postponed  by  an  arrangement 
entered  into  in  August,  1862,  and  signed  by  the  counsel 
retained  on  each  side ;  by  which  it  had  been  agreed  that  Mr. 
Xaylor  should  leave  this  cotfntry  and  remain  abroad  for  a 
year,  with  liberty  to  take  such  steps,  by  application  to  the 
Court  after  Michaelmas  Term,  as  he  might  be  advised,  with 
regard  to  the  prosecution  of  the  inquiry,  and  for  which 
purpose  he  was  to  be  at  liberty  to  return  to  England. 

Bacon,  Q.C.,  and  Bcdwell,  for  the  alleged  lunatic, 
applied  that  the  inquiry  should  be  at  once  prosecuted,  or 
the  order  for  such  inquiry  discharged. 

QtCy  on  the  part  of  the  promotera  of  the 


inquiry,  submitted  to  the  Court  that,  on  the  evidence, 
it  was  for  the  benefit  of  the  alleged  lunatic  that  there 
should  be  delay,  as  it  was  probable  that  by  remaining 
abroad  he  might  recover,  or,  if  he  did  not,  the  malady 
would  show  itself  in  a  more  unmistakeable  form. 

The  Court  was  of  opinion  that  the  alleged  lunatic  was 
entitled  to  have  the  inquiry  prosecuted  without  further 
delay,  and  they  put  the  respondents  to  elect  whether 
they  would  prosecute  or  abandon  it. 

On  their  election  to  prosecute,  a  question  arose  as  to 
whether  the  inquiry  ought  to  be  held  before  the  Master 
in  Lunacy,  or  before  a  judge  of  one  of  the  superior  courts 
under  the  new  Lunacy  Act,  25  k  26  Vict.  c.  86,  which 
came  into  operation  on  the  7th  of  August,  1862. 

The  Court  determined  that  sect  4  of  the  above  Act 
was  prospective  only,  and  referred  to  orders  for  an  in- 
quiry issued  after  the  passing  of  the  Act ;  in  this  case^ 
therefore,  the  inquiry  ought  to  be  held  before  the  Master. 

Bacon,  Q.  C,  then  applied  for  an  advance  of  money,  out 
of  the  property  of  the  alleged  lunatic.  It  appeared  that 
Mr.  Naylor  was  entitled  to  a  sum  of  about  lOOOl.  stock 
standing  in  his  name  in  the  Bank  of  England,  and  re- 
quired a  sum  of  about  500^.  to  pay  his  expenses  abroad 
and  those  of  coming  to  England  and  of  the  inquiry. 

The  Court  ordered  that  the  alleged  lunatic  should  be 
at  liberty  to  execute  a  power  of  attorney  to  Messrs.  Field 
&  Roscoe,  his  solicitors,  authorising  them  to  sell  550/. 
stock,  and  receive  the  purchase-money,  and  that  the 
Bank  of  England  should  act  on  such  power  of  attorney, 
Messrs.  Field  &  Roscoe  undertaking  to  apply  such  moneys 
for  the  purposes  of  the  alleged  lunatic. 

BacoTif  Q.O.,  requested  that  some  order  might  be  made 
for  the  protection  of  the  alleged  lunatic  from  confine- 
ment, if  he  should  come  to  England  to  attend  the  in- 
quiry. 

The  Court  ordered  that  Mr.  Naylor  should  be  at 
liberty  to  come  to  England  for  the  purpose  of  attending 
the  prosecution  of  the  inquiry. 


Davenport  v.  Jepson. 


Lords  JuflticeB.     | 
13,  14,  16  Dec.  1862.    ) 

Practice — Patentt — Interim  Injwictions — 
25  ik  26  Via.  e.  42. 

Tlie  Court  unit,  since  Vie  above  Act,  enter  into  the  ques- 
tion of  the  validity  of  a  patent  on  a  motion  for  an  interim 
injunction. 

The  powers  of  the  Court  are  not  limited  by  the  above 
Act. 

The  circumstances,  and  the  termSf  under,  and  upon  which, 
tJie  Court  will  still  grant  an  interim  injunction  to  restrain 
an  alleged  infringement. 

This  was  an  appeal  from  an  order  made  on  an  inter- 
locutory application  by  Wood,  Y.-C,   dated  the  5th 
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instant,  and  restraining  the  defendant  from  selling  after 
that  day  (5th),  and  from  manufacturing  after  the  12th 
instant,  chenille,  as  manufactured  by  the  plaintiff's 
machinery,  until  the  hearing,  or  further  order ;  the  plaintiff 
undertaking  to  abide  by  any  order  of  the  Court  as  to 
damages. 

Both  here,  and  in  the  Court  below,  it  was  urged  that, 
owing  to  the  facilities  granted  to  the  Court  of  Chan- 
cery by  recent  enactments,  it  was  now  within  the 
powers  of  the  Court  to  settle  all  questions  of  fact  before 
itself,  either  with,  or  without,  the  assistance  of  a  jury, 
and  to  conclude  the  whole  matter  on  the  hearing  of 
the  cause  at  an  early  day  :  and  that,  as  the  Court  was 
now  precluded  from  sending  a  case  to  be  tried  at  law, 
it  was  no  longer  expedient  in  ordinary  cases  to  grant 
an  ad  interim  injunction  on  a  mere  interlocutory  appli- 
cation. Such  a  course  could  not  fall  to  be  most  pre- 
judicial to  the  defendant  in  the  event  of  his  ultimate 
success,  and  it  might  be,  and  probably  would  be,  im- 
possible to  estimate  the  amount  of  damage  thus  incurred ; 
but  it  was  otherwise  with  the  plaintiff,  as,  in  the  event 
of  his  succe&s  at  the  hearing,  it  would  be  easy  to  estimate 
from  the  books  of  the  defendant  the  amount  of  injury 
inflicted,  and  full  restitution  could  be  made  in  the  shape 
of  damages.  Kor  was  it  only  the  conflicting  interests  of 
the  plaintiff  and  the  defendant  that  had  to  be  considered 
by  the  Court.  To  grant  the  injunction  as  prayed,  would 
have  the  effect  of  throwing  many  hundreds  of  work  people 
out  of  employment,  and  of  reducing  them  to  a  state  of 
temporaiy  destitution  for  no  sufficient  reason. 

Soli,  Q,C.,  Karalake,  and  Theodore  AaUm  for  the 
defendant,  the  appellant. 

Willeoek,  Q.C.,  Hardy,  and  Wchster  for  the  plaintifi, 
the  respondent. 

Counsel  referred  to,  and  commented  on  sect.  42  of  the 
Patent  Law  Amendment  Act,  1852  (15  ft  16  Yict.  c.  88), 
which  empowers  Courts  of  Common  Law  to  giant  injunc- 
tions in  cases  of  infringement. 

The  &cts  sufficiently  appear  from  the  judgment. 

Knight  Bbuob,  L.J.,  in  giving  judgment,  observed 
that  in  1861  a  patent  had  been  granted  to  certain  per- 
sons, of  whom  the  plaintiff  was  the  representative  as 
assignee,  for  improvements  in  the  manufacture  of 
chenille,  and  other  piled  fabrics.  After  several  years* 
enjoyment  of  the  patent,  the  plaintiff  in  the  latter  part 
of  1860  had  suspected  that  his  patent  had  been  in- 
fringed by  several  persons,  of  whom  the  defendant  was 
one.  Accordingly,  in  November,  1860,  he  had  caused 
notices  to  be  served  on  these  persons,  including  the 
defendant,  warning  them  from  invading  his  patent. 
Then  proceedings  had  been  taken  against  the  Messrs. 
Kickards,  two  of  the  infringers,  and  the  action  had  been 
actively  prosecuted  and  actively  defended.  That  action, 
after  a  lengthened  litigation,  had  been  brought  to  a 
termination,  and  the  plaintiff  obtained  judgment,  esta- 
blishing^ as  between  himself  and  the  other  parties  to 


the  record,  the  validity  of  the  patent  and  the  fact  of 
its  infringement  by  Messrs.  Rickards.  The  defendant 
in  this  suit  had  not  been  a  party  to  that  action.  Still 
that  judgment,  obtained  in  an  action  which  seemed  to 
have  been  fairly  conducted,  must  be  permitted  to  have 
the  weight  which  was  accorded  to  all  judgments  in  patent 
cases,  even  as  against  persons,  who  had  not  been  parties 
to  the  action. 

The  present  suit  had  been  subsequently  instituted,  and, 
soon  after  the  filing  of  the  bill,  a  notice  of  motion  had  been 
given  for  an  interlocutory  ixgunction. 

The  Vice-chancellor  had  granted  the  injunction,  which 
was  the  subject  of  the  present  appeal. 

Though  the  motion  before  the  Vice-chancellor  was  only 
an  interlocutory  application,  yet,  in  reference  to  this 
question,  it  was  impossible  to  forget  the  recent  Act  of 
Parliament  prohibiting  this  Court  from  sending  cases  to 
be  tried  by  a  Court  of  Common  Law,  and  that  conse- 
quently the  defendant  was  entitled  to  have  the  ques- 
tion of  the  validity  of  the  patent  raised,  even  on  this 
interlocutory  motion. 

After  a  critical  analysis  of  the  facts.  His  Lordship  con- 
tinued, that  in  his  opinion,  the  evidence  in  &vour  of  the 
plaintiff  preponderated,  and  that  consequently  for 
every  present  purpose  there  was  a  valid  patent  which 
had  been  infringed,  and  there  was  a  case  for  an  injunc- 
tion. But  it  had  been  urged  that  more  mischief  would 
ensue  from  an  erroneous  decision  on  the  part  of  this 
Comt  in  favour  of  the  plaintiff,  than  by  one  in  £&vour  of 
the  defendant  A  decision  in  favour  of  the  plaintiff 
on  this  interlocutory  motion,  it  was  said,  would  throw 
the  defendant's  hands  out  of  employment  and  cause  him 
entirely  to  change  his  existing  arrangements.  But,  so 
far  back  as  the  month  of  November,  1860,  the  defendant 
had  had  notice  that  he  was  infringing  the  plaintiff's  paten  t» 
and  that  proceedings  would  be  taken  against  him,  if  he 
persevered  in  so  doing.  He,  therefore,  had  not  acted 
without  notice,  nor  incurred  expenses  without  foreknow- 
ledge. On  the  other  hand,  it  was  evident,  that  there 
were  numerous  persons  ready  to  infringe,  or  to  continue 
to  infringe,  this  patent,  if  the  plaintiff  should  appear 
to  be  placed  at  a  disadvantage  by  any  order  of  this 
Court. 

He  was  of  opinion,  for  these  reasons,  that  more  mis- 
chief would  be  done  by  an  cxronoous  decision  against  the 
plaintiff,  than  against  the  defendant,  and  that  the  deci- 
sion of  the  Vice-Chancellor  ought  not  to  be  disturbed ; 
although  at  the  conclusion  of  Mr.  AstojCa  argument  he 
had  been  in  favour  of  suspending  the  injunction. 

TiTBKBR,  L.  J.,  said  that  he  coincided  with  the  view 
taken  by  the  Lord  Justice  Knight  Bruce,  although  his 
opinion,  also,  had  fluctuated  a  good  deal  during  the  aigu- 
mcut.  This  Court  granted  an  injunction  in  every  case, 
whore  there  had  been  a  long  and  quiet  enjoyment 
of  the  patent.  Here,  in  addition,  there  was  the  fact  of 
an  action  having  been  commenced  by  the  plaintiff,  and 
brought  to  a  successful  termination.  Enjoyment  gave  a 
pr%fi\dfaci€  title  to  patent,  as  it  is  in  the  power  of  any- 
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one  to  obtain  the  cancelling  of  the  patent  by  an  action  of 
idre  jaeUu  ;  but  that  was  an  inconvenient  mode  of  pro- 
ceedingf  from  the  defective  machinery  which  Courts 
of  Common  Law  possessed  for  the  taking  of  accounts. 
Hence  the  Court  of  Chancery,  in  virtue  of  its  extra- 
ordinary powers,  included  patents  within  its  jurisdiction. 

By  the  Patent  Law  Amendment  Act  the  Courts  of 
Coinmou  Law  had  acquired  the  X)ower  of  granting  injunc- 
tions in  these  cases.  It  was  important  to  consider  this 
extension  in  reference  to  the  Act  of  the  last  Session  (25  & 
26  Vict.  c.  42).  After  much  consideration  he  had  arrived 
at  the  conclusion,  that  the  latter  Act  had  not  deprived 
this  Court  of  any  of  its  powers.  It  simply  declared  that 
this  Court  should  not  send  away  any  case  to  be  tried  else- 
wliere.  The  powers  of  this  Court  were  not  limited  by 
the  Act,  nor  its  procedure  affected ;  yet  to  say  that  to 
grant  injunctions  on  interlocutory  motions  in  patent 
eases  was  no  longer  right,  was  to  limit  the  powers  of  this 
Court  and  to  alter  its  procedure.  ^ 

Uifi  Lordship  then  observed  that  great  stress  had  been 
laid  on  the  question  of  comparative  hardship,  but  he  hod 
been  unable  to  find  a  single  instance  in  which  the  Court 
had  considered  a  case  like  the  present  as  one  of  com- 
parative hardship. 

It  was  ultimately  decided  that  notice  of  motion  for 
decree  should  be  given  for  the  30th  instant,  the 
affldaTits  of  the  defendant  to  be  filed  by  the  12th  of 
January,  and  the  plaintiff's,  in  reply,  by  the  23rd  of  the 
Eame  month. 


Harms  v,  Pausons. 


Master  of  the  B0II&  ) 
10,  11,  12,  17  Dec.  1862.  { 

Covenant — Restraint  of  Trade — Beoionable  Limits. 


A  covenant  that  the  covenaTUor  unit  not  at  any  time 
thereafter  carry  on  the  hutinesa  of  a  Jiorsehair  inanufac- 
turer  icUhin  200  miles  from  Birmingham  is  validj  and 
will  be  enforced  by  injunction. 

This  suit  was  instituted  to  restrain  the  defendant  from 
canying  on  the  business  of  a  horsehair  manufacturer  at 
Birmingham  or  within  200  miles  thereof. 

By  on  agreement  dated  the  17th  August,  1858,  the 
defendant  agreed  with  the  plaintiffs  for  the  sole  to  them 
cf  the  goodwill  of,  and  ail  his  interest  in,  the  business  of 
a  horsehair  manufacturer  then  carried  on  by  him  at 
Birmingham,  and  all  other  the  benefit  and  advantage 
thereof,  including  fixtures,  and  trade  utensils,  for  the 
snm  of  630/. 

By  an  indenture  dated  the  28th  February,  1859,  and 
made  between  the  defendant  of  the  one  part,  and  the 
plaintiffs  of  the  other  part,  after  reciting  the  aforesaid 
agreement,  the  defendant  assigned  to  the  plaintiffs  the 
goodwill,  interest,  and  benefit  of  the  defendant  in  the 
said  business ;  and  the  defendant  covenanted  that  he 
would  not  at  any  time  thereafter,  either  by  himself  or 
in  conneetknir  with  or  by  any  other  person  or  persons, 
<^rectiy  cr  JMiii  uetly,  carry  on  the  said  trade  or  business 


of  a  horsehair  manufacturer  at  any  town,  city,  or  other 
place  in  the  United  Kingdom  within  200  miles  from 
Birmingham  without  the  consent  of  th^  plaintiffs,  except 
for  their  benefit  and  at  their  request,  under  a  penalty  of 
1000;.,  to  be  paid  by  the  defendant  to  the  plaintiffs,  and 
that  the  defendant  would  at  all  times  thereafter  intro- 
duce the  plaintiffs  to  his  customers,  and  use  his  best 
endeavours  to  promote  the  said  trade  or  business,  and 
give  the  plaintiffs  the  full  advantage  of  the  connection 
and  custom  of  the  defendant  in  the  said  trade. 
The  cause  now  came  on  for  hearing. 

Baggallay,  Q.C.,  JS,  K,  Karslake,  and  F,  Clifford,  for 
the  plaintiffs. 

The  plaiutifis  are  entitied  to  an  injunction.  Having 
regard  to  the  nature  of  the  business  purchased,  the  limits 
prescribed  by  the  covenant  were  reasonable.  Reasonable 
limits  are  such  as  are  necessary  and  sufficient  to  give  the 
purchaser  the  full  benefit  of  the  business  he  has  bought ; 
and  in  considering  what  is  necessary  for  this  purpose, 
regard  must  be  had  to  modem  improvements  in  the 
means  of  locomotion,  and  the  mode  of  conducting  busi- 
ness. The  true  test  is,  whether  the  restraint  was  such 
only  as  to  afford  a  fair  protection  to  the  interests  of  the 
purchasers,  and  not  so  large  as  to  interfere  with  the 
interests  of  the  public. 
They  cited, 

WaUis  V.  itoy,  2  M.  &  "W.  278. 

Bunn  V.  Ouy,  4  East,  190, 

Whittaker  v.  ffawe,  3  Beav.  383. 

Tallis  V.  Tallis,  1  £1L  &  BL  891. 

Avery  v.  Longford,  Kay,  663. 

Selwyn,  Q.C,,  and  Druee,  for  the  defendant 
Ist  The  limits  prescribed  by  the  covenant  were  too 
wide,  and  the  covenant  could  not  be  enforced, 
Homer  v.  Graves,  7  Bing.  735. 
Price  V.  Orecn,  16  M.  &  W.  346. 
Mallan  v.  May,  11  M.  &  W.  653. 
2nd.  The  defendant  had  not  infringed  the  covenant ; 
there  was  a  distinction  between  the  businesses  of  a  horse- 
hair manufacturer,  and  a  horsehair  dealer.    The  covenant 
was  confined  to  the  former,  whilst  the  transactions  of  the 
defendant  were  within  the  proper  business  of  a  horse- 
hair deider. 

BaggcUlay,  Q.C.,  in  reply. 

17  Deo. 

The  Master  of  the  Rolls  held  that  the  covenant 
was  one  which  the  Court  would  enforce. 

His  Honour  did  not  think  that  the  restraint  on  trade 
was  too  wide ;  the  cases  showed  that,  if  the  nature  of  the 
business  required  it,  the  restriction  might  be  very  large, 
extending  indeed,  as  in  the  case  of  Whittaker  v.  Howe,  to 
the  whole  of  Great  Britain.  The  covenant  was  not  an 
actual  prohibition,  and,  having  regard  to  the  authorities 
and  the  evidence  adduced,  the  restriction  was  not  ao 
excessive  as  to  vitiate  the  contract  or  render  tiie  covenant 
unenforceable. 
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The  evidence  established  the  difitinction  between  the 
businesses  of  a  horsehair  manofactnrer  and  a  horsehair 
dealer ;  it  also  established  that  the  baying  and  selling 
manufactured  hair  was  part  of  both  those  businesses,  and 
that  the  defendant  had  bought  and  sold  manufactured 
hair  within  the  limits  fixed  by  the  covenant. 

The  assignment  of  the  business  of  a  horsehair  manu- 
facturer must  be  construed,  as  against  the  as8ignor,«to 
include  the  whole  of  such  business.  The  defendant,  by 
buying  and  selling  manufactured  hair,  had  therefore 
violated  his  covenant,  and  he  must  be  restrained  from 
buying  and  selling  manufactured  hair,  or  from  otherwise 
carrying  on  the  business  of  a  horsehair  manufacturer, 
within  the  limits  prescribed. 

Note, — The  cases  (down  to  1854)  on  restrictions  of  this 
nature,  within  limits  both  of  time  and  space,  are  collected 
and  classified  in  a  note  at  p.  %Q^  of  Mr.  Kay's  Reports. 
See  also, 
Benwell  v.  Inns^  2i  Beav.  307. 
MumfordY.  Gething,  7  C.  B.  (n.s.)  805. 
J(mc8  V.  LeeSf  1  H.  &  N.  189. 


Master  of  the  Bolls.  |  JEeiM^rfeTHE  Wabi)ek,&c., 

13  Dec.  1862.  )     of  Mebton  College. 

Seal  estate  of  Collegiate  Corporation  tubject  to 
lease — Purcliase-money  in  Court — Accumulation 
of  Dividends  during  lease* 

Where  real  estate  of  a  College,  subject  to  a  koH,  tecis 
taken  by  the  Commissicners  of  Public  Works,  and  the 
purchase-money  paid  into  Court — 

Held,  that,  during  the  continuance  of  the  lease,  the 
College  was  entitled  only  to  so  much  of  the  dividends  as 
was  equal  to  the  rent,  and  thai  the  rest  of  the  dividends 
must  be  accumulated  until  the  detsrmiiuition  of  the  lease. 

Part  of  the  real  estate  of  Merton  College,  Oxford,  let 
on  a  lease  for  forty  years,  which  had  been  granted  in 
consideration  of  a  fine  and  an  annual  rent,  and  was 
renewable  by  custom  every  seven  years  on  payment  of  a 
fine,  had  been  taken  by  the  Commissioners  of  Public 
Works  under  their  statutory  powers,  and  the  purchase- 
money  paid  into  Court. 

The  Warden,  &c.,  petitioned  for  payment  to  them  of 
the  annual  dividends. 

G.  S.  Law,  for  the  petitioners. 

Hanson,  for  the  Commissioners,  submitted  that  the 
petitioners,  being  the  vendors  of  a  reversionary  estate, 
were,  during  the  continuance  of  the  leaae,  not  entitled  to 
the  whole  of  the  dividends,  but  only  to  such  portion  as 
was  equivalent  to  the  rent  of  the  land  represented  by  the 
fund  in  Court     He  cited, 

Ex  parte  The  Dean,  dx,,  of  Christchurch,  23  L.  J. 

Ch.  149. 
Ex  parU  Jesus  College,  21  Nov.  1851  (V.  0.  Parker, 
unreported).  r 


(?.  8,  Law,  in  reply,  referred  to, 
Re  Dean,  dx.,  of  Westminster,  26  Beav.  214. 
Be  Stewards  Estate,  1  Drew.  636. 

The  Master  of  the  Rolls  held,  that  the  petitioaen 
were  entitled  only  to  so  much  of  the  dividends  as  was 
equivalent  to  the  rent,  and  that  the  residue  of  the  din- 
dends  must  be  accumulated  until  the  expiration  of  the 
lease. 

iVofe.— See,  too, 
Ex  parte  Dean  and  Chapter  of  Gloucuter,  10  L  J. 

Ch.  (N.  s.)  400. 
ExparU  Ward,  2  De  6.  &  Sm.  4. 
Be  Dean,  dec,,  of  Westminster  and  226  Steward^  cited 
above,  where  different  orders  were  made,  rtally  turned 
upon  the  special  circumstances  of  the  case. 


Kindersley,  V.-0.  \Be  Bidwbll's  Settle* 
12  Deo.  1862.  J        memt  Tbusts. 

Will— Election. 

B.  having  a  special  power  to  appoint  by  will  the  trust 
funds  comprised  in  his  marriage  seitleinent,  which  were, 
in  default  of  appdntmeni,  vested  in  himself,  and  S.,  h 
equal  shares,  bequeathed  his  residuary  personal  esttUi 
— induding  the  stocks,  funds,  and  securities,  which  shmdi 
be  in  the  names  of  the  trustees  of  his  marriage  settUm&Ui 
upon  the  trusts  thereof,  and  which  he  directed  to  be  m- 
sidered  as  part  of  his  residuary  personal  estate — upon  trust 
for  S.  for  life,  and  upon  other  trusts  not  unthin  the  special 
power. 

Held,  that  the  bequest  did  not  include  S.*s  moiety  of  tht 
trust  funds  so  as  to  put  S,  to  her  election. 

This  was  a  petition  for  a  declaration  of  the  rights  of 
parties  in  a  sum  of  stock  which  had  been  transferred  into 
Court  by  the  trustees  of  a  maniage  settlement,  under  the 
Trustee  Relief  Act,  imder  the  following  circumstances  :— 

T.  Bidwell,  by  his  wiU,  bequeathed  his  reaiduaiy  per- 
sonal estate  — including  the  stocks,  funds,  and  securities, 
which  should  be  in  the  names  of  the  trustees  of  his  mar- 
riage settlement,  upon  the  trusts  thereof  and  which  he 
directed  to  be  considered  as  part  of  his  residuary  per- 
sonal estate — to  trustees  upon  trust,  after  payment  of 
debts,  for  his  wife,  his  daughter  Mis.  Surtees,  and  her 
husband,  successively  for  their  lives,  with  remainder  to 
the  children  of  Mrs.  Surtees,  as  she  should  appoint,  ^th 
remainders  over. 

At  the  dates  of  T.  Bidwell's  will,  and  of  his  death,  a 
sum  of  stock  was  standing  in  the  names  of  the  trustees 
of  his  marriage  settlement,  and  was  vested  in  remainder, 
after  the  deaths  of  T.  Bidwell  and  his  wife,  upon  trust 
for  such  of  his  children  or  remoter  issue  born  in  the  life- 
time of  him,  or  his  wife,  as  he  should  by  will  appoint,  and, 
in  default  of  appointment,  in  trust  for  T.  Bidwell  as  the 
representative  ot  a  deceased  son,  and  Mrs.  Surtees,  in 
moieties.     T.  Bidwell  and  his  wife  having  died,  th<^ 
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trustees  of  the  settlement  tranflferred  a  moiety  of  the 
stock  into  Court. 

The  question  was,  whether  T.  Bidwell,  in  the  residuary 
bequest  above  mentioned,  intended,  either  by  the  exercise 
of  the  power,  or  otherwise,  to  dispose  of  the  whole  of  the 
trust  funds,  so  as  to  put  Mis.  Surteea  to  her  election 
between  the  will,  and  the  settlement. 

TolUTy  Q.(7.,  for  Mrs.  Surtees,  and  Faber  for  Mr.  Sur- 
teea, contended  that  the  bequest  was  confined  to  the 
testator's  own  moiety,  and  that  there  was  no  case  of 
election, 

Ihimmer  v.  PUeher,  2  My.  &  K.  262 ;  1  Jann.  "Wills, 
425  (3rd  ed.). 

SliapUVf  Q,C.,  and  Berkeley,  for  the  trustees  of  the  will 
aQ<l  the  children  of  Mr.  and  Mrs.  Surtees. 

The  testator's  own  moiety  would  have  passed  by  a 
limple  bequest  of  residue  :  the  superadded  worda  show  a 
clear  intention  to  dispose  of  the  whole  fund. 

Baily,  Q.(7.y  for  the  trustees  of  the  settlement 

ToUer,  Q.C.,  i^  reply. 

KiNDEBSLEY,  Y.-C,  said,  that  as  the  nature  of  the 
trusts  declared,  by  the  will  was  inconsistent  with  a  right 
exercise  of  the  power,  and  another  construction  was  pos- 
sible, he  could  not  attribute  to  the  testator  an  intention 
to  exercise  the  power. 

Nor  would  the  Court  attribute  to  a  testator  an  inten- 
tion to  dispose  of  property  not  his  own,  unless  such 
intention  were  evinced  by  very  clear  language. 

In  this  case  the  clause  specially  alluding  to  the  settled 
funds,  and  directing  that  such  funds  should  be  considered 
as  part  of  the  testator's  residuary  estate,  waa  consistent 
with,  and  even  indicative  of,  an  intention  to  deal  with 
th"  whole  fund  ;  yet  the  clause  might  be  explained  as  in- 
tended expressly  to  exclude  the  inference  of  an  intention 
to  exercise  the  power^ 

It  was  not,  therefore,  necessary  to  hold  that  the  testator 
intended  to  diapose  of  more  than  his  own  moiety,  and,  con- 
wquently,  it  must  be  declared  that  Mr.,  and  Mrs.  Surtees, 
were  entitled  to  the  other  moiety  under  the  settlement, 
and  that  no  caae  of  election  arose. 


^t^^:Z"^'    \  Be  Partington's  Estate. 
12  Dec.  1862.  S 

Landi  Clauses  Consolidation  Act,  s.  69 — Applica- 
tion of  purchase-money  in  buildings. 

Purchetse-frumei/f  paid  by  a  railway  company  for  land 
ftttUd  by  a  will,  was  ordered  to  be  applied  in  the  repay- 
^ntnt  to  the  trustees  of  the  will  of  money  which  had  been 
c^^pended  by  them  in  building  houses,  upon  other  part  of 
ihe  settled  land,  in  reliance  upon  such  repayment. 

This  waa  %  petition  for  the  application  of  a  sum  of  5002. , 
the  pnohMMnoney  paid  by  a  railway  company  for  part 
of  luidt  Mtflld  >y  A  will,  in  repaying  to  the  tnuteea  of 


the  will  the  like  sum  expended  by  them  in  building 
houses  on  other  part  of  the  same  lands. 

The  expenditure  had  been  incurred  at  the  request  of 
the  tenant  for  life,  and  such  of  the  remainder-men  as 
were  sui  juris,  after  the  contract  with  the  railway  com- 
pany, and  in  reliance  upon  the  railway  money ;  the 
trustees  having  no  other  funds  at  their  disposal 

Baily,  Q.C.,  and  Roxburgh,  for  the  petitioners,  cited, 
£3:  parte  Shaw,  4  Y.  &  Coll.  506. 
In  re  Wigan  Glebe  Ad-,  3  W.  R.  41. 
Ex  parte  Melioarda  Devisees,  27  Beav.  571. 
Be  Davis*  EstaU,  3  De  G.  &  J.  144. 
Be  Incumbent  of  Whitfield,  IJ.  ft  H.  610. 

Blundell  for  the  company. 

KiNDERSLET,  Y.-C,  being  satisfied  that  the  expendi- 
ture was  for  the  benefit  of  tiie  settled  property,  and  had 
been  incurred  in  reliance  upon  the  money  to  be  paid  by 
the  railway  company,  made  the  order. 


Wood,  V.-C.      "I  g  ^        TOLLEMACHB. 

8,  12  Dec.  1862.     I  -^  "*''-«* 

Practice — Decree — Incumbrancers — Suit — 

Receiver, 

The  Court  will,  on  the  hearing  of  an  inewmbraneer^s 
suit,  appoint  a  receiver,  although  the  first  incumbrancer 
has,  by  his  deed,  a  poicer  to  appoint  one. 

This  was  a  suit  for  redemption  and  foreclosure  by  a 
second  mortgagee,  which  now  came  on  for  hearing  on 
motion  for  decree. 

The  first  incumbrance  waa  vested  in  the  defendant 
Tollemache.  By  his  mortgage  deed,  dated  July  17th, 
1846,  he  was  empowered  to  appoint  a  receiver  of  the 
mortgaged  premises.  Under  this  power,  some  time  before 
the  institution  of  the  suit,  Tollemache  had  appointed 
one  Eode,  who  had  been  in  receipt  of  the  rents  and 
profits  until  his  death,  which  had  happened  quite 
recently. 

It  was  admitted,  that  the  receiver,  having  been 
appointed  under  a  power  contained  in  the  mortgage  deed, 
was  the  mortgagor's  receiver;  and,  consequently^,  that 
the  first  mortgagee  could  not  be  treated  as  a  mortgagee 
in  possession,  with  respect  to  the  past  rents  and  profits. 
Some  discussion,  however,  arose  as  to  the  form  of  the 
decree  with  regard  to  the  future  rents  and  profits,  and 
particidarly  whether  the  new  receiver  should  be  appointed 
by  the  Court,  or  by  the  first  mortgagee,  under  the  powers 
of  his  deed,  as  theretofore. 

Souihgate,  Q.C.,  for  the  plaintifil 

Bolt,  Q,C.,  and  Wickens,  for  the  defendant  Tollemache. 

W.  M.  JamM,  (2.(7.,  and  T.  ff,  ffall,  for  other  de- 
fendants. 
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12  Dec. 

Wood,  V.-C,  mentioned  the  matter  again  this  day, 
and  said,  that  he  had  been  unable  to  find  a  case  exactly 
in  point ;  but  on  principle  he  thought,  that  the  receiver 
must  be  appointed  by  the  Court,  and  directions,  for  that 
purpose,  must  be  inserted  in  the  decree.  The  receiver  ap- 
pointed under  the  deed  was  the  mortgagor's  receiver, 
and  was  not  a  trustee  for  the  incumbrancers,  or,  in  fact, 
subject  to  any  control  by  them.  The  first  mortgagee 
would,  of  course,  according  to  the  usual  practice,  have 
the  right  of  nominating  the  receiver,  subject  to  any 
objections  to  be  made  by  any  of  the  other  parties. 

JVbfe.— See  now  23  &  24  Vict.  c.  145,  s.  11,  r.  8,  under 
which  every  mortgagee  of  hereditaments  of  any  tenure 
has  power  to  appoint  or  obtain  the  appointment  of  a 
receiver  of  the  rents  and  profits  of  the  whole  or  any  part 
of  the  property.  The  objection  raised  would  therefore, 
if  allowed,  have  arisen  upon  every  mortgage  to  wliich  the 
Act  applies. 


Woody  V.-O. 

9  Dec.  1862. 

MwrrictgB  SftUemtnt 
cicguired  Property- 
virtue  o/;" 


I  Evans  v.  Jennings. 

—  Construction  —  After- 
^Covenant — "  Under  or  by 


A  eovenani  in  a  marriage  BetHement  to  settle  property  to 
be  acquired  **  under  or  by  virtue  of**  the  xoUl  of  the  wifie 
faiher — 

Held,,  not  to  eompriee  property^  over  which  the  f<Uher 
had  by  wiU  exercised  a  power  of  appointment  amongst  his 
ehildren,  given  to  him  by  an  earlier  ^lemenL 

This  was  a  special  case. 

By  a  settlement,  dated  April  18,  1881,  a  fund  was 
settled,  subject  to  life  interests,  as  Jennings,  the  settlor, 
should  by  deed  or  will  appoint,  amongst  his  children, 
and,  in  default  of  appointment,  in  trust  for  them  equally. 

Jennings  had,  besides  sons,  two  daughters,  Mrs.  Evans, 
now  a  widow,  and  Mrs.  Day. 

In  Mrs.  Day's  marriage  settlement,  dated  May  20, 
1850,  she  and  her  husband  covenanted  to  settle  any  pro- 
perty to  which  she,  or  he  in  her  right,  should  become 
entitled  "under  or  by  virtue  of  the  last  will  and  testa- 
ment of  Jennings,  or  any  codicil  thereto." 

Mrs.  Evans*  marriage  settlement  contained  a  similar 
covenant 

Jennings  had  lately  died,  having  by  his  will  executed 
his  power  over  the  fund  in  favour  of  his  two  daughters 
equally. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  respective  shares  of  the  plaintiffs  Day  and  his  wife, 
and  Mrs.  Evans,  in  the  appointed  fund,  were  bound  by  the 
covenants  in  their  marriage  settlements. 

Rodwdl  for  the  plaintiiTs. 

Wickens  for  the  principal  defendants. 


Daniel,  Q.  C,  for  the  trustees. 

Wood,  Y.-C,  after  observing  that  there  was  no  inten- 
tion to  settle  any  after-acquired  property  other  than  that 
which  the  daughters  might  acquire  under  their  &ther'8 
will,  said  that  the  words  in  the  covenants  pointed  only 
to  property  Ixjlonging  to  the  father  strictly  in  his  own 
right,  and  not  to  that  of  which  he  was  the  mere  instru- 
ment of  distribution.  If  he  had  exercised  the  power  by 
deed,  the  fund  would  clearly  not  have  been  subject  to 
the  covenant ;  and  it  was  absurd  to  say,  that  the  mere 
fact  of  his  having  exercised  it  by  will,  could  make  any 
difference  in  that  respect. 

His  Honour  therefore  held  that  the  covenants  did  not 
apply,  and  that  the  question  stated  must  be  answered  in 
the  negative. 

7^T^*     ,oI«   J  Gladstone  «.  Musmus  Bkt. 
11  Dec.  1862.  ) 

Jurisdiction — Foreign    Ambassador — StakMdtr 
— Injunction'^Fund  in  medio. 

A  foreign  ambassador  cannot  be  impleaded  hefirt  an 
English  tribunal. 

The  Court  vnll  grant  an  interim  injunction  io  redrm 
a  stakeholder  from  paying  over  a  fund  in  medio  to  1^ 
principal  possessing  the  legal  interest  in  it,  aHJum^ 
thai  principal  is  absent^  and  not  amenable  to  its  jurit' 
diction. 

This  was  a  motion  for  an  injunction  to  restrain  thi 
defendant  Musurus  Bey  from  causing  to  be  paid  and 
delivered,  and  to  restrain  the  defendants,  the  Bank  of 
England,  from  paying  over  to  any  x>erson  other  than  the 
plaintiffs,  or  except  under  the  direction  of  the  Coort,  a 
sum  of  20,000/.  Turkish  bonds. 

The  plaintiffs,  in  the  year  1858,  had  obtained  from  the 
Turkish  government  an  imperial  firman,  or  concession,  for 
the  establiahment  of  a  State  Bank  in  Turkey.  TIm 
firman  contained  provisions  for  the  deposit  by  the  con- 
cessionaires of  the  sum  of  20,000/.  in  money,  or  Ottoman 
securities,  in  the  Bank  of  England  on  account  of  tke 
Ottoman  government,  as  security  for  the  performance  of 
their  agreement,  and  which,  in  defaldt  of  thoir  com- 
mencing banking  operations  within  the  time  limited, 
were  to  be  confiscated  in  fiivour  of  the  Ottoman  goren- 
mont.  This  proviso  had  been  complied  with,  v^^ 
20,000/.  Turkish  bonds  were  standing  in  the  Bank  to  the 
credit,  and  under  the  sole  control  of  Musurus  Bey,  the 
Turkish  ambassador  in  England. 

An  additional  article  had  been  attached  to  the  finnan, 
stipulating,  that  the  operations  of  the  bank  should  com- 
mence three  months  after  all  paper  money  shonld  hare 
been  withdrawn  from  circulation  by  the  Imperial  govern- 
ment. 

A  company  was  formed,  but  no  banking  operations  ha<i 
been  commenced  within  the  limited  period,  as  the  paper 
money  had  not  then  been  withdrawn.  Owing  to  this  delay 
some  of  the  shareholders  in  the  company  had  re>demAaded 
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and  received  back  their  deposits,  and  steps  had  been 
taken  towards  winding  up  the  company. 

The  plaintiffs  insisted,  that  the  additional  article  was 
incorporated  with  the  concession,  and  formed  a  condition 
precedent;  while  the  Turkish  Government  urged  that  the 
concession  had  been  annulled  by  the  default  of  the  con- 
cessionaires,  and  the  20,000^.  had  become  forfeited. 

The  bill  was  filed  to  restrain  the  Turkish  ambassador 
from  drawing  out,  and  confiscating,  this  deposit. 

A  notice  of  this  motion  had  been  served  upon  Musurus 
Bej,  and  the  Sultan  had  been  made  a  defendant,  but 
did  not  appear. 

Tin  SoUcUor-Otntrdl^  Giffard,  Q.C,,  and  Wickens  for 
Mtisaros  Bey,  raised  the  preliminary  objection,  that  the 
ambassador  of  a  foreign  State  could  not  be  impleaded  in 
any  English  Court  of  Justice. 

BoU,  Q,a,  Sir  If.  Cairns,  Q.O.,  and  J>ruee  for  the 

pl^tifTs,  contended  that  the  objection  could  not  be 
taken  until  the  .motion  had  been  heard  ;  and  that  the 
ambassador  was  made  a  party  on  the  principle,  which  had 
been  held  to  apply  to  foreign  sovereigns. 

Diike  of  Brunswick  y.  Th6  King  ofHaiwver,  6  Beav. 
1 ;  8.  c.  2  H.  of  L.  Ca.  1. 

"Wood,  V.-C,  observed  that,  since  the  well-known  case 
of  the  Czar  of  Muscovy  and  the  Statute  of  Anne  (7  Anne, 
c.  12),  which  had  been  passed  in  consequence,  no  case 
was  to  be  found  in  the  books  in  which  an  ambassador 
bad  been  made  a  party,  and  therefore,  so  far  as  Musurus 
Bey  was  concerned,  the  Coiut  would  decline  to  entertain 
any  jurisdiction  in  the  case. 

The  motion,  so  far  as  it  affected  the  ambassador,  must 
be  refused  with  costs. 

The  motion  was  then  continued,  as  in  the  absence  of 
the  ambassador. 

•Aott,  Q.(7.,  Sir  H,  Cairns,  and  Druu,  contended  that, 
althoogh  a  foreign  sovereign  could  not  be  made  a  party 
to  a  bill  in  his  political  capacity,  whether  resident  within 
or  without  the  jurisdiction,  this  exception  did  not  extend 
to  contracts  of  a  quasi-commercial  character, 

Duke  of  Brunswick  v.  King  of  Hanover,  supra. 
TiiA  Secretary  of  SiaU  in  Council  of  India  r.  KamO" 
chec  Boye  Sakaba,  18  Moo.  P.C.C.  22. 
And  that  the  suit  could  be  prosecuted  against  the  Bank, 
u  stakeholder. 

Cotton,  for  the  Bank,  contended  that  the  legal  title  to 
^  fund  was  stated  to  be  in  the  ambassador,  and,  if  he  was 
iiot  subject  to  the  jurisdiction  of  the  Court,  the  Bank,  as 
^is  agents,  could  not  bo  proceeded  against  Then,  if  the 
ambassador  was  no  longer  before  the  Court,  tho  suit  was 
ofie  directly  against  the  Sultan  in  his  sovereign  capacity, 
and  could  not  be  entertained, 

Wadtwarth  r.  Queen  of  Spain,  17  Q.  B.  171. 

W00D9  ▼•*CX  said  that  an  interim  injunction  ought  to 
bs  granted  wAm  that  order  would  make  the  Bank  liable 


to  any  procedure,  from  the  consequences  of  which  the 
Court  could  not  protect  them. 

Had  the  property  in  the  fund  been  absolutely  that  of 
the  Sultan,  the  difficulty  of  enforcing  the  claim  as 
against  the  Sultan  might  have  been  considerable,  as  in 
the  case  of  Wadsioorth  y.  Queen  of  Spain ;  but  the 
case  made  by  the  bill  was,  that  the  fimd  was  in  medio, 
and  not  absolutely  the  property  of  the  Sultan.  It  was 
a  fund  in  which  both  the  plaintiffs,  and  the  Saltan,  had 
an  interest,  and  which  might  ultimately  become  the 
property  of  either.  The  questions  upon  which  tho 
ultimate  decision  would  depend  appeared  t6  be  :  first, 
whether  the  additional  article  constituted  part  of  the 
original  agreement :  and  next,  whether  the  proceedings 
connected  with  what  was  called  the  winding-up,  were 
tantamount  to  an  abandonment  of  the  undertaking. 
These  questions  would  have  to  be  determined  at  the 
hearing ;  and  until  this  was  done,  the  20^0002.  ought  to 
be  protected  from  the  liability  of  being  withdrawn  by 
the  cheque  of  the  ambassador.  Although  the  Court  had 
no  jurisdiction  over  the  ambassador,  it  could,  by  restrain- 
ing the  Bank  from  paying  over  the  fund,  prevent  a  person, 
who  had  intimated  his  intention  of  confiscating  it,  when 
drawn  out,  from  obtaining  possession  of  it.  The  order  of 
the  Court  would  be  an  ample  protection  to  the  Bank 
against  any  process  commenced  by  the  ambassador 
against  them,  as  the  issuing  of  such  process  would  be 
a   submission  on  his  part  to  the  jurisdiction  of  the 


English  tribunals. 


Wood,  V.-C. 

13  Dsa  1862. 


f 


HoDsoK  V.  Cauter. 


Practice — Vendor  and  purchaser — Death  of  Vendor 
before  completion  of  contract — Infant  heir — Costs. 

No  costs  of  a  suit  occasioned  by  the  death  of  a  vendor  of 
real  e^ate^  before  completing  the  cynJkrtbd,  dying  intestate, 
and  leaving  an  infant  luir,  wUl  be  given  to  either  side, 

SeciiB  where  the  estate  is  devised. 

This  was  a  suit  instituted  by  a  purchaser  of  real  estate 
against  the  infant  heir  and  personal  representatiTes  of 
the  vendor,  who  had  died  intestate  before  completing  the 
contract,  and  the  object  of  it  was  to  obtain  completion. 

Nalder,  for  the  plaintiff,  asked  that  the  defendants 
might  pay  the  costs  of  the  suit 

Jolliffe,  for  the  defendants,  contrA,  referred  to 
Purser  v.  Darby,  4  K.  &  J.  41. 

Wood,  V.-C,  said  that,  where  a  deceased  Tender  him- 
self caused  the  difficulty  by  devising  the  property,  his 
estate  must  pay  the  costs  of  the  suit  occasioned  by  his 
death,  but  where  the  vendor,  as  in  the  present  case,  died 
intestate  leaving  an  infant  heir,  it  was  a  common  mis- 
fortune, and  each  party  most  bear  their  own  costs. 
Note, — See 
Pryihereh  v.  Bavard,  6  Sim.  9, 
Midland  Counties  Bailway  Company  v.  Westcon^, 
n  Sim.  57, 
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where  the  costs  of  a  smt  for  specific  performance,  occa- 
sioned by  the  death  of  a  vendor  intestate  and  leaving  an 
infant  heir,  were  directed  to  &&  paid  outoftke  purchase- 
money.  These  cases  seem  to  be  overruled  by  the  above 
case,  and  by  Purser  v.  Darby  (cited  above),  and  Armitage 
T.  Askharrtf  1  Jar.  (n.  s.)  227,  in  neither  of  which  cases 
were  costs  given. 


Wood,  y '-O.  I  jJiycKEB  V.  SCHOLEFIBLD. 

18  Dec.  1862.  ) 
Practice — Decree — 15  <fc  16  Vict,  c,  86,  s,  44- 


Defendant  dying  before  hearing  of  Cause — Fer- 
9onal  Representative, 

WTiere,  after  the  hearing  of  a  catise,  hut  before  the 
decree  was  eitteredy  it  was  discovered  that  a  defendand  had 
died  abroad  intestate  before  the  hearing,  and  had  no  per- 
sonal representative,  a  statement  was  inserted  in  the  decree 
under  16  <fc  16  Vict.  c.  86,  s.  4i,  that  the  Court  proceeded 
in  the  absence  of  any  personal  representative  of  the 
defendant. 

This  canse  was  heard  before  His  Honour  last  term, 
and  is  reported  ante,  p.  48. 

The  decree  had  been  drawn  up,  but  was  not  yet  entered, 
when  information  reached  this  country  that  one  of  the 
defendants,  the  sons,  who  were  the  successful  parties, 
had  died  in  China  before  the  hearing  of  the  cause.  The 
defendant  died  intestate,  and  had  no  personal  repre- 
sentative. 

Wid:ens  now  mentioned  these  facts  to  the  Court,  and 
suggested  that  the  defect  might  be  cored  under  sect.  44 
of  16  &  16  Vict  c.  86. 

Wood,  V.-C,  adopts  the  suggestion,  and  directed  a 
statement  to  be  inserted  in  the  decree,  that — it  appearing 
that  the  defendant  was  dead,  and  had  no  personal  repre« 
sentative  —  the  Court  proceeded  in  the  absence  of  any 
person  representing  his  estate. 


Wood,  V.-C. 

15, 16  Dsa  1862. 


WaLPOLS  v.  LA8LBTT. 


WiU — Intestacy — Gift  over  depending  on 
Contingency — AscettainrMnit  of  Clou. 

Where  a  %oiU  contains  a  gift  of  a/r^  estate  for  life  or  untU 
marriage,  followed  by  a  gift  over,  in  terms  depending 
en  marriage  onXy,  the  gift  over  will  be  construed  to  take 
effect  on  the  detennination  of  the  previous  estate,  whether 
by  death  or  marria>ge.  And  there  is  no  difference  in  this 
respect  whether  the  first  estate  is  limited  to  a  widow  or  to 
any  other  persons. 

If  the  gift  over  be  in  favour  of  a  class,  to  be  ascertained 
on  the  determination  of  the  prevums  estate  by  marriage, 
the  class  wUl,  nevertheless,  be  ascertained  at  the  time,  when 
the  previcus  estate  determines  either  way. 

The  object  of  this  suit  was  to  obtain  the  opinion  of 


the  Court  on  the  construction  of  a  residuary  gift  con- 
tained in  the  will  of  Colston  Carr,  dated  the  13th  of 
December,  1816. 

By  the  will,  the  residue  of  the  testator's  real  and  per- 
sonal property  was  given,  in  trust  for  his  wife  for  her  life, 
or,  so  long  as  she  should  remain  his  widow,  for  the  support 
and  maintenance  of  herself  and  the  testator's  unmarried 
daughters,  and,  upon  her  decease  or  second  marriage,  for 
the  unmarried  daughters,  so  long  as  they  should  respec- 
tively continue  unmarried  ;  it  being  his  will  *  *  that  so  long 
as  any  one  of  his  daughters  should  remain  unmarried, 
such  daughter  should  have  the  whole  and  exclusive  enjoy. 
ment  of  his  real  and  personal  estate  until  such  daughter 
should  marry.  When,  and  so  soon  as  all  his  said 
daughters  should  be  married,"  the  property  was  given  ' 
to  ''all  and  every  his  sons  and  daughters  as  should  be 
living  when  the  last  of  his  said  daughters  should  hare 
intermarried,  and  the  issue  of  such  of  them  as  should  be 
then  dead  leaving  any.'* 

The  testator  left  three  unmarried  daughters,  none  of 
whom  were  ever  manied,  and  the  last  of  whom  died  in 
1861. 

The  only  issue  of  the  testator  living  at  the  death  of  the 
last  surviving  unmarried  daughter,  were  the  four  children 
of  the  testator's  son  Robert  Carr,  formerly  Bishop  of 
Worcester. 

^U,  Q.C.,  and  W,  C.  SeoU,  for  the  plaintiff,  the  per* 
sonal  representative  of  the  three  unmarried  dau^tenj 
argued  that  the  gift  over  did  not  take  effect,  and  there 
was  an  intestacy. 

W.  M,  James,  Q.C.,  and  Kingdon,  for  the  children  of 
the  bishop,  contended  that  the  gift  over  took  effect,  and 
the  class  was  ascertained,  on  the  death  of  the  last  un* 
married  dau^ter,  and  that  the  Court  Would  supply  the 
necessary  words, 

Browne  v.  Hammfynd,  Johns.  210. 

Qray  v.  Pearson,  6  H.  of  L.  Ca,  90. 

WhUe's  Trusts,  Johns.  666. 

Hope  V.  Potter,  8  E,  &  J.  206,  209. 

Sir  H,  Cavms,  Q.C.,  and  C.  If  all,  for  trustees. 

WooD,y.-C.,  said  that  the  rale  as  laid  downmLiofor^ 
V.  Cheeke  (3  Lev.  125,  1  Feame,  289)  was,  that  where  a 
limitation  is  for  a  person's  life,  or  ao  long  as  the  person 
remains  unmarried,  the  Court  would  construe  the  gif^ 
over  so  as  to  take  effect  on  the  detennination  of  the 
estate  limited,  though  in  words  expressed  to  take  eSbct 
only  on  marriage.  A  distinction  was  ma4c  between  thosu) 
cases  in  which  there  Was  a  limitation  for  a  definite  period 
followed  by  a  gift  over,  and  those  in  which  the  estat« 
was  made  to  determine  on  the  happening  of  some  col- 
lateral event,  as  in  Sheffield  v.  Lord  Orrery  (3  Atk.  282). 

His  Honour  thought  that  no  substantial  distinction 
could  in  this  respect  be  drawn  between  an  estate  limited 
to  a  widow,  and  one  limited  to  other  persons. 

The  difficulty  in  the  present  case  arose  from  the  ascer- 
tainment of  the  class  to  take  being  made  dependent  on 
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the  daughters'  marriage  ;  which  would  carry  the  rule  a 
step  beyond  the  previous  cases.  Some  violence,  how- 
ever, must  be  done  to  the  testator's  words  in  every  such 
case ;  and  there  was  no  more  difficulty  in  aiicertaining 
the  class,  when  you  have  once  determined  the  event  upon 
which  the  property  goes  over,  than  in  giving  it  to  an 
individual  upon  the  determination  of  the  previous  estate. 
His  Honour,  therefore,  held,  that  the  children  of  the 
bishop  were  entitled  to  the  property. 

Nott.—  See 
Eatm  V.  JBewiU,  I  N.  Pu  10,  and  cases  there  cited. 


12, 15  Deo.  1862.    J-^°^^**^ 

Sankruptey — Frwolcmi  defence — The  Bankruptcy 
Ad,  1861,  8.  159,  nUe  3. 

Where  a  bankrupt  defends  an  action^  but  ultimately 
allows  judgment  to  go  against  him  by  default,  the  Court 
vnll  not  neeesaarUy  refuse  to  grant  him  an  order  of  dis- 
charge. 

This  was  the  hearing  for  an  order  of  discharge ;  which 
was  opposed  by  a  creditor  on  the  following  grounds. 
.  The  creditor  had  brought  an  action  for  the  amount  of 
his  debt,  to  which  the  bankrupt  had  pleaded  never 
indebted;  but  on  the  case  coming  on  to  be  heard,  no 
c^nmsel  appeared  for  the  bankrupt,  and  judgment  was 
given  against  him  by  default.  The  creditor's  costs  in  the 
action  amounted  to  432. 

Sect.  159,  rule  3,  of  the  Bankruptcy  Act,  1861,  pro- 
vides that  the  Court  may  refuse  or  suspend  an  order  of 
discharge  where  it  shall  appear  that  the  bankrupt  **  has 
put  any  of  his  creditors  to  unnecessary  expense  by  fri- 
volous or  vexatious  defence  to  any  action  or  suit  to 
recover  any  debt  or  money  due  from  him.'* 

Bagley,  for  the  opposing  creditors,  now  contended  that 
the  conduct  of  the  bankrupt,  in  allowing  judgment  to  go 
against  him  by  default,  showed  that  he  never  had  a 
reasonable  ground  of  defence  to  the  action,  and  that  his 
plea  was  put  in  merely  for  the  purpose  of  annoying  his 
creditors ;  he  had  therefore  rendered  himself  liable  to  one 
or  other  of  the  penalties  imposed  by  the  Act. 

trough,  for  the  bankrupt,  stated,  that  the  bankrupt 
))ad  all  along  intended  bond  fide  to  defend  the  action, 
and  that  he  had  a  good  defence  on  the  merits ;  that, 
at  the  hearing  he  had  been  in  Court  with  his  attorney, 
and  that  counsel  had  been  applied  to,  to  appear  for 
him ;  but,  for  some  reason,  when  the  case  was  called 
on,  counsel  failed  to  appear,   and  judgment  went  by 


default.     Under  tliese  circumstances  it  could  not  be  said 
that  his  plea  was  frivolous  or  vexatious. 

His  Honour  thought,  that  though  the  evidence  was 
not  very  strong,  yet  it  was  sufficient  to  rebut  the  charge 
that  the  plea  was  put  in  frivolously  and  vexatiously. 
There  might  have  been  a  good  reason  for  counsel's  not 
appearing  for  him.  Had  not  this  been  the  opinion  of  the 
Court,  the  utmost  i>enalty  allowed  by  the  Act  would 
probably  have  been  inflicted  on  him. 

Note. — In  the  case  of  Re  Drinhwater  (reported  ante^ 
p.  39,  on  another  point),  the  question  arose  as  to  what 
constituted  a  vexatious  or  frivolous  defence  under  the 
159th  section.  In  that  case  the  bankrupt  had  entered 
a  plea  of  never  indebted  to  an  action  brought  by  the 
opposing  creditor,  but,  subsequently,  confessed  judg- 
ment :  the  costs  thus  incurred  amounted  only  to  a  few 
shillings.  The  object  had  been  to  give  the  bankrupt 
time  for  consideration.  The  Lord  Justice  Turner  held, 
that  this  did  not  constitute  a  vexatious  or  frivolous 
defence  within  the  meaning  of  the  Act. 


Gk)iilburn,  Comr. )   . 
18  Dec.  1862.         $  -^^*'*'- 

Bankruptcy — ^^ Income  due  to  the  Bankrupt'^ — 
The  Bankruptcy  Act,  1861,  s.  159,  rule  3. 

An  eleemosynary  aUowanee  made  by  the  banhrupVs 
family f  and  paid  into  the  hands  of  his  tvife,  does  not  come 
within  ihe  terms  of  rule  3  of  the  above  section. 

This  was  the  hearing  for  an  order  of  dischaige.  The 
bankrupt's  estate  had  paid  no  dividend,  and  it  was  ad- 
mitted that  the  bankrupt's  wife  was  in  the  receipt  of 
an  allowance  paid  to  her  by  the  bankrupt's  brother  foi* 
the  maintenance  of  the  family. 

Sect.  159,  rule  3,  of  the  Bankruptcy  Act,  1861,  enacts 
that  the  Court  "  may  grant  an  order  of  discharge, 
subject  to  any  condition  or  conditions  touching  any 
salary,  pay,  emoluments,  profits,  wages,  earnings,  or 
income  which  may  afterwards  become  due  to  the  bank- 
rupt." 

Sargood,  for  the  bankrupt. 

R.  Griffiths,  for  the  assignee,  objected  to  an  absolute 
order  of  discharge,  and  submitted  that  any  order  which 
should  be  made  ought  to  be  granted,  conditionally,  on  the 
bankrupt  allotting  a  portion  of  the  income,  derived  from 
his  family,  for  the  liquidation  of  his  debts. 

His  Honour  held  that  an  eleemos3mary  allowance 
made  by  the  bankrupt's  family,  and  paid  into  the  handi 
of  his  wife,  did  not  come  within  the  tei-ms  of  the  Act. 
It  could  not  be  defined  as  being  "  due  to  the  bankrupt," 
and  he  acconlingly  refused  the  application. 
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COMMON   LAW. 


Probate. 


.1 


MARftHMAN  V.  BrOOKM. 


25  Nov.  1862. 

Assignment  of  administration  bond — Contempt-^ 

Detxxttavit. 

Where  cm  administratrix^  on  heing  cited  to  bring  into 
Court  an  inventory  of  the  deceased  e  estate^  brought  in  one 
vMch  was  pronoimced  to  be  insiiffleientf  and  teas  also 
guilty  of  a  devoutavit,  the  Court  granted  a  rule  calling 
on  one  of  her  sureties  to  show  cause  why  the  administration 
bond  should  not  be  assigned  fbr  the  purpose  of  being  put  in 
suit  against  him. 

Richard  Baker  having  died  intestate  on  the  11th  of 
November,  1858,  letters  of  administration  were  granted,  on 
the  4th  of  December,  in  the  same  year,  to  his  widow,  an 
administration  bond  having  been  at  the  time  entered  into 
by  her  and  two  sureties.  The  widow  subsequently  married 
a  person  named  Brookes.  On  the  22nd  of  November, 
1859,  Sarah  Baker,  the  mother  of  the  intestate  (since 
deceased),  and  Ann  Marshman,  a  sister  of  the  half  blood, 
obtained  a  citation  calling  on  Sarah  Brookes  to  bring  into 
Court  an  inventory  of  the  personal  estate  of  the  intestate, 
and  to  render  an  account  of  her  administration.  The 
administratrix,  having  failed  to  enter  an  appearance  to 
this  citation,  was  arrested  under  an  attachment  issued  by 
the  Court.  Subsequent  to  her  arrest  she  filed  an  inven- 
tory, which  the  Court  declared  to  be  insufficient,  and 
directed  should  be  amended.  With  this  order  the 
administratrix  did  not  comply. 

S,  Ward  now  movtd  on  affidavits  disclosing  the 
above-mentioned  facts,  as  also  that  the  administratrix 
had  been  guilty  of  a  devastavit  in  selling  a  portion  of 
the  property  for  less  than  its  proper  value— that  the 
administration  bond  should  be  assigned  to  Ann  Marsh- 
man,  for  the  purpose  of  being  put  in  suit  against  John 
Hughes,  one  of  the  sureties,  the  other  surety  having  since 
died  ;  or  that  Hughes  should  be  called  on  to  show  cause 
why  such  an  assignment  should  not  be  made. 

Sir  C.  Cresswell.— a  citation  may  issue  calling  on 

the  surety  to  show  cause  why  the  bond  should  not  be 

assigned  to  Ann  Marshman. 

Motion  granted. 

Attorneys  for  plaintiffs,  Silliard,  Dale  ds  Stretton. 


Probate.     )  In  re  The  Goods  of  "William  Jones, 
16  Deo.  1862.    )  Deceased. 

Assignment  of  Administration  J^ond — Sureties — 
20  <fc  21  Vict.  c.  77,  *.  83. 

WJierc  an  assignment  of  an  administi'otion  bond  is 


dcmandfdf  for  the  purpose,  of  being  put  in  suit  against  tfi* 
sureties^  tJie  Court  wiU^  in  the  first  instance,  grant  a 
rule  calling  on  the  mreties  to  show  cause  why  such  assign- 
mettt  should  not  be  made. 

In  the  month  of  April,  1853,  William  Jones  dieil 
intestate,  leaving  a  wife  and  five  children.  Letters  of 
administration  were  thereupon  granted  to  his  wife,  an 
administration  bond  having  been  entered  into  by  her 
and  two  sureties.  Mary  Jones,  one  of  the  children  of 
the  intestate,  having  married  Thomaa  Williams,  died  in 
1857,  and  letters  of  administration  to  her  estate  were 
granted  to  her  husband  in  1859.  Immediately  after  such 
grant  was  made,  Williams  obtained  from  the  Court  of 
Chancery  a  summons  calling  upon  Margaret  Jones,  the 
widow  and  administratrix  of  the  intestate  William  Jones, 
to  show  cause  why  an  order  should  not  issue  for  the 
administration  of  his  estate.  Maigaret  Jones  appeared 
to  this  summons,  and  the  Court  of  Chancery  directed  her 
to  furnish  the  accounts  of  her  administration.  These 
accounts  having  been  subsequently  brought  in  and  ex- 
amined, it  was  certified  that  the  administratrix  was  still 
indebted  to  the  estate  in  a  considerable  sum,  and  an 
order  was  made  by  the  Court  directing  her  to  pay  to 
Williams,  as  administrator  of  his  wife's  estate,  that  share 
to  which,  under  the  Statute  of  Distributions,  she  would 
have  been  entitled.  To  this  order  Margaret  Jones  madp 
default,  and  a  writ  of  attachment  was  thereupon  issued 
against  her,  as  also  a  writ  of  sequestration.  She  then 
became  bankrupt ;  and,  on  examination,  it  was  found  that 
she  had  no  estate.  In  May,  1862,  an  order  was  obtained 
from  the  Court  of  Chancery  by  Williams,  empowering 
him  to  proceed  against  Margaret  Jones,  notwithstanding 
her  bankruptcy  ;  and,  in  the  December  following,  another 
order  was  obtained  from  the  same  Court,  empowering  him 
to  proceed  against  her  and  her  t^'o.  sureties. 

Spinks,  Dr.y  now  moved  the  Court,  under  sect,  83  of 
the  Probate  Act  of  1857,  to  direct  an  assignment  of  th<» 
administration  bond  to  be  made  to  Williams,  in  oricr 
to  enable  him  to  sue  upon  it.  He  did  not,  in  the  pre- 
sent instance,  ask  for  an  absolute  order  of  assignment, 
but  for  a  conditional  one,  which  might  subsequently  be 
made  absolute. 

Sir  C.  Cbeaswell. — In  a  simiLir  case,  which  occurred 

some  time  since,   a  rule  was  granted  calling  on  the 

sureties  to  show  cause  why  the  bond  should  not  be 

assigned  for  the  purpose  of  being  put  in  suit  against 

them.    You  must  take  a  similar  rule. 

RuU  msi  grani<d. 

Note. — See 
Marshman  v.  Brookes,  supr&. 


27  Dec.  1862.) 
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EQUITY. 


Lord  Chancellor. 

19DRC.  1862. 


I  He  WENfiLET. 

£x  parte  "Wbnslet. 


BarJcrupiq^ — BaTikruptcy  Act,  1861,  s.  194 — 
Begistratumr^Act  of  Bankruptcy, 

A  deed  may  he  received  cu  evidence  of  an  act  of  hank- 
ruptey;.fu>twiih8ianding  that  it  has  not  been  registered 
under  eecL  194  of  the  Bankruptcy  Act,  1861. 

A  bankrupt  conveyed  real  estate,  fvrming  the  principal 
part  of  his  property,  fir  the  ben^  of  creditors  execvUng 
the  deed,  loith  a  prior  trust  for  payment  of  his  soUcUor's 
debt  in  full — 

Held,  in  the  absence  of  satisfactory  evidence  that  the 
eonveyanoe  would  not,  in  fact^  delay  creditors,  that  this 
teat  an  act  of  bcmkruptcy. 

In  this  Cftse,  an  application  had  been  made  to  the 
Commissioner  at  lirerpool  to  annul  an  abjudication  of 
bankruptcy,  on  the  ground,  that  no  sufficient  act  of  bank- 
raptcy  had  been  proved. 

The  petitioning  creditor  relied  upon  the  facts — 

lat  That  the  bankrupt  had  failed  to  attend  a  meeting 
of  his  creditors,  of  which  he  had  notice. 

2nd.  That  the  bankrupt  had,  on  the  4th  of  Jnne,  1862, 
executed  a  conveyance  of  real  estate  (alleged  to  be  the 
principal  portion  of  his  property)  to  a  trustee,  upon 
imst  to  sell,  and  out  of  the  purchase-money  to  satisfy, 
in  the  first  place,  a  debt  owing  to  the  bankrupt's  soli- 
citor ;  then  the  professional  charges  of  the  trustee,  who 
was  an  accountant ;  and,  afterwards,  the  debts  of  the  exe- 
mting  creditors  rateably,  and  so  far  as  the  purchase- 
money  would  extend  :  the  residue,  if  any,  was  to  be  paid 
to  the  bankrupt.  The  creditors  executing  the  deed, 
covenanted  not  to  sue. 

The  Commissioner  confirmed  the  adjudication,  and 
the  bankrupt  appealed. 

De  Gtx,  for  the  bankrupt. 

Ist  Non-attendance  at  the  meeting  of  creditors,  cannot 
be  considered  as  absence  with  intent  to  delay  them  ;  the 
bankrupt  never  promised  to  attend. 

[The  Lord  Chancellor  concurred.] 

2ttd.    The  deed  of  the  4th  of  June  has  never  been, 
ngiatered :  the  Commissioner  was  therefore  wrong  in 
RH'eiving  it  in  evidence  :  sect.  194. 

The  Lord  Chancellor  said,  that  the  meaning  of  the 
KCHtion  referred  to  was,  that  a  bankrupt  should  not  be 
allowed  to  give  an  unregistered  deed  in  evidence  against 
hw  creditors,  nor  should  a  trustee  of  the  deed  be  allowed 
to  make  *  title  under  it  before  registration.  An  un- 
registered died  could  not  be  nsed  to  divert  property  from 
the  credilgii^  Vut,  as  against  the  bankrupt,  such  a  deed 


might  be  received  in  evidence,  the  object  being  to  undo 
it,  not  to  affirm  it. 

J>e  6^.— The  deed  does  not  purport  to  convey  the 
whole  estate  of  the  grantor,  and  the  evidence  goes  to 
show  that  it  did  not. 

This,  then,  being  a  partial  alienation  only,  to  establish 
its  fraudulent  character,  the  creditors  must  show  afilrma- 
tively  two  things,  viz.,  that  it  was  the  spontaneous  act 
of  the  grantor,  and  that  it  was  done  in  contemplation  of 
bankruptcy, 

GihUns  V.  Phaiips,  7  B.  &  C.  584. 
Van  Castell  v.  Booker,  2  Exch.  691. 
The  presumption  of  fraud  is  rebutted,  when  the  aliena- 
tion is  made  at  the  instance  of  creditors,  though  there  may 
be  no  actual  pressure, 

Johnson  v.  PescTmyer,  28  Beav.  688  ;  3  De  G.  &  J. 
18. 
He  then  read  evidence  tending  to  show  that,  at  the 
time  of  executing  the  deed,  there  was  great  probability 
that  all  the  creditors  would  be  paid  in  f^ll. 

Bacon,  Q.  C,  for  the  petitioning  creditor,  was  not  called 
upon. 

The  Lord  Chancellor  said,  that  thw  was  the  case 
of  a  man,  in  insolvent  circumstances,  admittedly  imable 
at  the  time  to  pay  his  debts,  making  a  conveyance  of  tho 
principal  portion  of  his  property.  The  object  of  the 
conveyance  was  to  give  a  general  sweeping  charge  in 
favour  of  the  grantor's  solicitor ;  a  similar  charge  in  favour 
of  the  trustee  of  the  deed,  who  was  an  accountant ;  and 
to  provide  for  the  application  of  the  residuary  proceeds 
of  the  sale  directed,  in  favour  of  such  creditors  as  should 
come  in,  and  accede  to  the  arrangement. 

An  act  of  banltruptcy  might  be  committed,  by  making 
a  voluntary  payment  in  favour  of  a  particular  creditor, 
when  the  debtor  was  known  to  be  in  insolvent  circum- 
stances. An  act  of  bankruptcy  might  also  be  committed, 
under  tho  Siime  circumstances,  by  making  a  fraudulent 
gift  of  a  part  of  tho  insolvent's  property.  A  conveyance, 
by  a  man  in  insolvent  circumstances,  even  though  it  did 
not  extend  to  the  whole  of  his  property,  would  constitute 
an  act  of  bankruptcy,  if  made  in  such  a  manner,  that  the 
right  of  the  general  body  of  creditors  to  have  the  pro- 
perty distributed  among  them,  in  accordance  with  the 
bankruptcy  law,  would  be  defeated  or  delayed. 

Here,  the  question  vrna,  whether  the  Commissioner  had 
not  been  right  in  holding  that  the  present  deed  came 
within  that  description  of  a  fraudulent  conveyance.  He 
had  been  told,  that  the  bankrupt's  property  was  so  large, 
that  he  might  safely  subject  it  to  tho  pronsions  of 
the  deed,  without  danger  of  delaying  his  creditors 
Ho  ahoiild  require  strong  evidence  to  lead  him  to  such  <^ 
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conclusion.  In  default  of  evidence,  the  deed  appeared 
an  improper  one  for  an  insolvent  to  make ;  and 
the  charges,  in  favour  of  the  solicitor  and  accountant, 
must  necessarily  tend  to  delay  the  other  creditors,  and  to 
make  the  deed  fraudulent,  within  the  meaning  of  the 
statute.  The  evidence  had  failed  to  satisfy  him,  that 
there  was  no  such  danger  ;  and,  in  fact,  had  shown,  that 
the  property  was  not  of  so  great  a  value  as  to  justify  its 
being  placed  in  this  position. 

The  deed,  leaving  the  conversion  and  disposition  of 
the  property  in  the  hands  of  the  bankrupt's  solicitor, 
could  not  be  supported :  its  execution  was  an  act  of 
•bankruptcy.  He  would  not  disturb  the  order  of  the 
Commissioner.    The  respondents  might  take  the  deposit. 


Lords  Justices. )      Re  Miller. 
7  Nov.,  19  Dec.    )  Sz parte  Miller. 

Bankruptcy — Practice — Appeal — Annulling  A  djvr 
dicationr—12  ^13  Vict.  c.  106,  m.  12,  104, 
233—17  ^  18  Vict  c,  119,  s,  24. 

The  2ZZrd  sect,  of  1he\2ds\Z  Vict.  e.  106,  as  amended 
hylTdbl^  Vict,  c,  119,  s.  24,  allows  an  appeal  against 
an  order  of  adjudiccUwii,  and  is  not  confined  to  original 
proceedings  to  dispute  an  adjudication. 

A  hanJcrupt  may,  therefore,  proceed  at  once  before  (he 
Court  of  Appeal  to  annul  an  adjudication,  at  any  time 
within  two  months  after  the  advertisement  in  the  Gazette, 
without  any  preliminary  application  to  the  commissioner. 

This  was  a  motion  to  annul  an  adjudication,  on  the 
ground,  that  there  was  no  trading,  no  petitioning 
creditor's  debt,  and  no  act  of  bankruptcy. 

The  adjudication  had  been  pronounced  on  the  9th  of 
September,  1862,  and  advertised  on  the  28rd  of  Septem- 
ber. The  first  notice  the  bankrupt  had  of  such  abjudi- 
cation was,  seeing  his  own  name  in  the  list  of  bankrupts 
published  in  one  of  the  daily  newspapers.  He  had, 
thereupon,  proceeded,  in  the  district  court  of  Liverpool, 
to  dispute  the  adjudication ;  but,  his  application  being 
made  after  the  seven  days  allowed  by  the  104th  sect,  of 
the  Bankrupt  Law  Consolidation  Act,  1849,  was  re- 
fused. He  thereupon  moved,  on  the  7tli  of  Deceml)er,  in 
this  Court,  to  annul  the  adjudication,  and,  on  the  motion, 
applied  for,  and  obtained,  leave  to  adduce  new  evidence. 

A  preliminary  objection  was  taken  by  counsel  for  the 
petitioning  creditor,  that  the  Court  had  no  jurisdiction  to 
entertain  the  application  ;  but  it  was  ordered,  that  this 
question  should  be  reserved,  until  the  case  should  come 
on,  on  the  further  evidence. 

Daniellf  Q.C.,  and  De  Gex,  for  the  alleged  bankrupt, 
went  into  the  evidence  to  the  effect,  that  the  petitioning 
ci-editor's  debt  was  on  two  bills  of  exchange,  given  in 
payment  for  goods  supplied,  not  to  the  bankrupt  Henry 
Miller,  but  to  the  bankrupt's  brother  John  Miller,  who 
traded  under  the  firm  of  Miller  &  Co.,  accepted  in  the 
name  of  the  fimi,  and  on  debt  for  the  same  goods  sold 


and  delivered ;  that  at  the  time  of  the  debt  being  in- 
curred, the  bankrupt  had  no  interest  in  the  tarn  of 
Miller  &  Co.  ;  and  that  the  petitioning  creditor  was  well 
aware  of  the  fact.     The  bankrupt  had,  some  time  before 
the  debt  was  incurred,  carried  on  business  in  partnership 
with  his  brother,  under  the  firm  of  Miller  &  Co. ;  but  that 
partnership  had  been  dissolved  by  public.notice,  before  any 
dealings  had  been  had  by  the  bankrupt,  or  his  brother, 
with  the  petitioning  creditor.    They  also  read  evidence 
to  show  that  the  act  of  bankruptcy  alleged,  viz.,  ab- 
sconding and  absenting  himself  from  his  place  of  busi- 
ness, with  intent  to  delay  and  defeat  creditors,  had  not 
been  committed  :  that  the  bankrupt  had,  for  some  time, 
ceased  to  trade  in  England  :  had  openly  left  his  former 
residence,  after  advertising  during  a  fortnight  the  sale  of 
his  goods,  and  had  used  no  concealment  a9  to  his  subse- 
quent residence  :  that  he  had  gone  abroad  on  business,  and 
had  returned  to  England  in  August :  that  no  demand  had 
been  made  on  him  for  payment  of  any  debt  since  :  and 
that  the  first  notice  he  had  of  the  proceedings  in  bank- 
ruptcy was,  seeing  his  name  in  the  list  of  bankrupts.  As 
to  the  preliminary  objection  taken,  they  argued,  that 
sect.  238  of  the  Act  12  &  13  Vict  c.  106  (1849)  gave 
the  banknipt  twenty-one  days  from  the  advertisement, 
within  which  he  might  take  proceedings  to  dispute  or 
annul  the  adjudication,  and  that  this  time  was  enlarged 
to  two  months  by  17  &  18  Vict  c.  119,  s.  24.    Here,  the 
bankrupt  had  moved  their  Lordships  on  the  7th  of 
December,  the  advertisement  having  been  on  the  23rd  of 
September.     That  this,  also,  was  the  proper  Court  in 
which  to  proceed ;  for  this  proceeding  was,  in  fact,  an 
appeal  from  the  order  of  adjudication,  and  it  had  been 
determined  that  the  commissioner  had  no  jurisdiction  to 
annul  an  adjudication,   except  in  such  cases  as  canie 
within  the  104th  sect  of  the  Act  of  1849. 
Carter  v.  Dimmock,  4  H.  of  L.  Ca.  337. 

BaeoTh^  Q.C,f  and  C,  Sioanston,  for  the  petitioning 
creditor, 

On  the  preliminary  qnestion,  aigned. 

That  this  was  either  an  appeal,  or  it  was  not.  If  it  was 
not  an  appeal,  it  must  be  an  original  application.  If  ^^ 
was  an  appeal,  it  was  out  of  time.  If  an  original  applica- 
tion, it  was  out  of  place.  Appeals  were  regulated  by  the 
12th  sect,  of  the  Act  of  1849,  and  the  time  limited  by 
that  section  for  appeal,  was  twenty-one  days.  Carter  v. 
Dimmock  did  not  decide  this  question  ;  for  it  only 
determined  that  the  application  in  that  case,  being 
made  more  than  twenty-one  days  after  the  order, 
was  late,  and  so  far  it  was  an  authority  for,  and  not 
against,  them. 

Tliat  sect.  233  applied,  not  to  appeals  which  were  left 
under  the  12th  sect.,  but  to  actions,  suits,  or  other  pro- 
ceedings, which  must  mean,  other  original  proceedings. 
If,  then,  this  was  an  original  proceeding  within  that 
section,  this  Court  had  no  jurisdiction  to  entertain  it ;  for 
the  jurisdiction  of  this  Court  was  appellate  only. 

They  then  went  into  evidence  on  the  merits  offenng 
evidence  to  show,  that  the  bankrupt  had  lllld  YdmseW 


37  Dec.  1861] 


THE  NEW  REPORTS. 


185 


oat  as  a  partner  in  the  firm  of  Miller  &  Co.,  at  the 
time,  and  after,  the  petitioning  creditor's  debt  ha^l  been 
contracted,  and  that  he  had  absconded,  and  absented 
himself  from  his  place  of  business  with  intent,  &c. 

KsiGET  Bruce,  L.  J. — ^This  was  an  application  made  to 
tins  Court,  on  the  7th  of  November,  by  way  of  appeal  from 
an  order  of  adjudication  made  tlie  9th  of  September,  and 
advertised  shortly  afterwards.     Being  by  way  of  appeal, 
tliia  Court  had  jurisdiction  to  entertain  it,  and  being 
within  two  months  after  the  advertisement,  it  was  within 
the  time  limited  by  statute,  within  which  an  alleged 
bankmpt  might  take  proceedings  to  annul  an  adjudication. 
He  did  not  think  such  proceeding  must,  of  necessity,  be 
an  original  proceeding,  ortliatthe  bankrupt  was  bound  to 
go  Iwfore  the  Commissioner  in  the  first  instance.     He  was 
entitled,  if  he  wished,  to  come  before  this  Coiul  on  appeal 
from  the  order  of  abjudication.    The  233rd  sect,  of  the  Act 
of  1849  was  general  in  its  terms,  and  not  in  tcrma  limited 
to  origin.il  proceedings;   the  language  of  that  section, 
therefore,  pennitteil  a  proceeding  by  way  of  appeal,  and 
he  thought  that  convenience  required  such  a  construction 
of  the  section.     As  to  the  merits,  it  was  shown,  that  the 
bankrupt  and  his  brother  had  been  in  partnership,  under 
the  firm  of  Miller  &  Co.,  before,  and  in  the  year,  1860, 
but  that  partnership  had  been  dissolved,  and  public 
notice  given  of  such  dissolution,  nor  was  it  till  after 
such  dissolution  that  any  debt  had  been  contracted  by 
the  firm  of  Miller  k  Co.  to  the  petitioning  creditor.     If 
the  dissolution   had  been  merely  fictitious,  H.  Miller 
would,    no  doubt,  be  liable,  and   evidence  had  been 
advanced  to  show  that  such  was  the  case  ;  but  that  evi- 
dence had   been  met,   and   he    thought  the   evidence 
offered  on    behalf  of   the    alleged    bankrupt    prepon- 
derated.    A  proof  had  been  entered,  by  the  petitioning 
creflitor  under  J.  Miller's  bankruptcy,  upon  this  iden- 
tical debt,   claiming  dividend,  and  not  stating  that  H. 
MilUr  was  in  anywise  liable  upon  such  debt.     This  cir- 
•  nnistancc  had  not  been  explained,  and  that  alone  would 
iiluiost  have  been  suflicient  to  determine  the  question,  in 
his  opinion,   in  favour  of  H.  Miller.     Such  being  his 
^iew  as  to  the  petitioning  creditor's  debt,  and  the  Lord 
Justice  Turner  concurring  in  this  view,  the  question  as 
to  the  act  of  bankruptcy  became  immaterial ;  but  if  it 
were  material,  he  thought  the  evidence  in  favour  of  the 
alleged  bankrupt  preponderated  on  this  point  also.     The 
atljudication  must,   therefore,   be  annulled,  with   costs 
against  the  petitioning  creditor. 

TuRSER,  L.  J.,  concurred,  for  the  like  reasons. 


I  ) 


Re  Croft. 


liords  Justices. 

12,  19  Dec.  1862. 
Lunatic — Allowance  to  Relatives, 


Ail  allowance  granted  to  a  first  cousin^  one  of  two  sole 
'"'-r/  of  kin  o/the  lunalic^  umkr  live  special  circumstances 
'/  fkf  case:  the  other  next  of  kin  consenting, 

Thisnaa  «a  application,  that  an  allowance  should  be 


made  to  the  petitioner,  who  was  one  of  the  next  of  kin 
of  a  lunatic.  The  lunatic  waa  a  gentleman  of  some  pro- 
perty, having  a  clear  yearly  income  of  about  1,112Z. ;  he 
was  seventy-six  years  of  age,  and  had  been  lunatic  for 
fifty-nine  years,  and  there  seemed  no  probability  of  his 
recovery.  An  allowance  of  604/.  yearly  had  been  made 
him,  and  seemed  amply  sufficient  for  his  wants,  nor  did 
it  appear,  that  his  comfort  could  be  in  anywise  increase<l 
by  a  further  allowance.  The  accumulations  since  1856 
were  about  4000Z.  The  petitioner  resided  in  Germany,  and 
was  a  first  cousin  of  the  lunatic,  but  there  was  no  evidence 
as  to  the  tenns  of  intimacy  on  which  he  stood  with  the 
lunatic,  nor,  considering  the  time  the  lunacy  had  lasted, 
was  it  probable  that  any  evidence  material  to  the  case 
could  be  given  on  this  point.  Ho  was  seventy-four  years 
old,  and  it  was  shown  that  he  had,  through  misfortune, 
lost  all  his  own  property,  and  that  of  his  wife ;  that  both 
ho  and  she  were  absolutely  in  want  of  food  and  clothing, 
and  were  dependent  for  both  on  the  charity  of  personal 
friends ;  and  that  there  was  no  public  provision  for  the 
})oor  in  the  kingdom  of  Wh'temburg,  where  they  resideil. 
The  petitioner,  and  one  other,  were  the  only  next  of  kin 
of  the  lunatic. 

Oshomt^  Q.C,t  for  the  applicant,  urged, 
That  the  Court  should  do  for  the  lunatic  what  he,  if 
of  sound  mind,  ought  to  do,  and  would  be  likely  to  do, 
for  himself ;  and  that  it  was  for  the  lunatic*s  benefit  that 
his  near  relatives  should  not  be  left  in  this  state  of 
penury.    This  was  the  principle  laid  down  in. 

Ex  parte  WhUbread^  2Mer.  99, 
which  case  had  been  followed  in 

Re  Blair,  1  M.  &  Cr.  300. 
He  had  not  been  able  to  find,  that  a  similar  application 
had  ever  been  refused,  in  a  pro|)er  case.    It  had  been 
refused,  indeed,  in 

Re  Windsor,  Shelford  on  Lunacy,  208,  209, 
but  that  did  not  seem  to  have  been  nearly  so  strong  a  case 
as  the  present,  and  there  were  reasons  which  made  it 
probable,  that  the  money  would  be  wanting  for  the  lunatic 
himself. 

BaeoTi,  Q.C.,  appeared  for  the  only  remaining  next  of 
kin,  and  for  the  committee,  and  stated  that  his  clients 
were  anxious  that  the  application  should  be  granted,  if 
the  Court  should  be  of  opinion,  that  it  could  be  granted. 

Knight  Bruce,  L.  J.,  considered,  that  the  principle  laid 
down  in  the  cases  cited  by  Mr.  Osborne,  warranted  the 
grant,  imder  the  very  peculiar  circumstances  of  the  pre- 
sent case,  and  he  was  inclined,  therefore,  to  make  it. 

TtTRNER,  L.J.  agreed,  that,  under  the  special  circum- 
stances, the  allowance  might  be  made  in  this  case  ;  but 
thought,  the  case  ought  not  to  be  drawn  into  precedent. 
All  that  the  applicant  should  receive  must  be  brought 
into  account  against  his  expectant  share  of  the  estate  of 
the  lunatic.  An  allowance  was  finally  made  of  a  gross 
sum  of  100/.  and  100/.  yearly,  payable  quarterly  till 
further  order,  and  the  costs  were  ordered  to  be  paid  out 
of  the  estate  of  the  lunatic. 
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Lords  Justices. ) 
18  Dec.  1862.      ( 


Gloveb  V,  Dattbnet. 
Rehearing — New  Eddence. 


The  cases  in  which  the  Court  on  a  rehearing  hy  loay  of 
appeal,  will  permit  n^w  evidefieSf  not  filed  on  the  original 
hearing  of  tJie  cause,  to  be  used,  are  very  few,  and  scon 
confined  to  cases  where  the  new  evidence  is  increly  of  docu- 
ments which  could  not  Jtave  been  tampered  with, 

Williunis  V.  Ooodchild,  2  Kiiss.  91,  remarked  on. 

This  was  a  motion,  by  the  defeudant,  for  leave,  on  the 
rehearing  of  the  above  cause,  by  way  of  appeal,  to  make 
use  of  certain  affidavits,  filed  by  him  since  the  hearing  of 
the  cause  at  the  Rolls. 

This  suit  was  brought,  by  the  plaintiff,  to  set  aside  a 
contract,  which  had  been  entered  into  by  the  defendant 
Daubney  with  one  Brown,  who  was  also  a  defendant  in 
the  original  cause,  for  the  sale  to  Brown  of  a  leasehold 
house  and  hercditan^ents,  the  property  of  the  plaiutiiT, 
on  which  the  defendant  Daubney  held  a  mortgage,  or,  in 
default,  for  redemption  against  the  defendant  Brown. 

Daubney  alleged,  that  he  sold  not  as  mortgagee,  but 
as  agent  for  the  plaintilf ;  that  he  had  the  plaintiff's 
ftill  authority ;  and  that  the  plaintiff  was  bound  by  the 
contract. 

The  Miister  of  the  RoUs  had  dismissed  the  bill  as 
against  Brown,  without  costs,  but  had  made  a  decree 
with  costs  against  Daubney :  Brown  had  not  appealed. 
The  grounds  of  His  Honour's  decision  were,  that  autho- 
rity from  the  plaintiff  to  Daubney  to  make  the  sale 
had  not  been  proved. 

At  the  hearing,  one  Dent  had  made  an  affidavit,  filed 
by  the  defendant  Daubney,  to  the  effect  that  the  plaintiff 
had  had  a  conversation  with  him,  shortly  after  the  sale  to 
Brown,  on  the  subject  of  such  sale,  and  had  endeavoured 
to  induce  him.  Dent,  to  make  a  fictitious  offer  for  the 
property  in  question,  with  a  view  of  enabling  the  plaintiff 
to  i$et  aside  the  sale  as  made  at  a  gross  undervalue ;  but 
that  Dent,  considering  the  price  obtained  a  fair  one,  had 
refused  to  make  such  fictitious  bidding. 

The  i)rincipal  new  evidence  proposed  to  be  intro- 
duced, was  another  affidavit  of  the  same  witness,*  Dent, 
in  which  he  deposed  distinctly  to  a  conversation  with 
the  plaintiff  earlier  than  that  mentioned  in  the  former 
affidavit,  and  before  the  sale  to  Brown,  in  wliich  the 
plaintiff  expressly  admitted  to  him,  that  he  had 
authorised  Daubney  to  sell  the  property  in  question 
for  250^.  (the  price  at  wliich  it  purported  to  be  sold 
to  Brown),  and  also  to  another  part  of  the  conversa- 
tion, mentioned  in  Dent's  original  affidavit,  in  which 
it  was  alleged  the  plaintiff  had  admitted  that  he  had 
given  Daubney  authority  to  sell,  but  that  he  had  been 
informed,  that  unless  such  authority  was  in  writing, 
the  sale  would  not  be  good,  and  that,  thereupon,  he 
had  asked  Dent  to  make  the  fictitious  bidding  before 
mentioned,  which  Dent  had  refused;  that,  in  conse- 
quence of  such  refusal,  the  friendship  which  had  existed 


between  the  plaintiff  and  the  witness  was  broken  ofi^ 
and  that  the  witness  had  not  deposed  to  these  Huts 
before  the  original  hearing,  nor  told  the  defendant 
Daubney  of  them,  for  fear  it  might  be  attributed  to 
him  that  he  made  the  deposition  Irom  spite,  as  he  had 
but  lately  quarrelled  with  the  plaintiff;  that  he  was 
anxious  to  repair  the  injustice  which  the  defendant  had 
suffered  by  the  suppression  of  such  evidence,  and,  there- 
fore, now  came  forward. 

There  were  also  affidavits,  by  two  persons,  that 
Dent  had  made  statements  to  them,  at  the  tune  of 
the  conversations  alluded  to,  to  the  effect  that  such 
conversations  had  taken  place,  and  were  to  the  purport 
alleged  ;  and  an  affidavit,  by  the  defendant  Daubney,  that 
he  liad  no  knowledge  of  any  of  the  facts  now  allegi-d  at 
the  time  of  the  hearing  of  the  cause. 

Baggallay,  Q.C.,  and  Ehierton,  for  the  defendant 
Daubney,  argued, 

1st.  That  the  Court  had  jurisdiction  to  make  tha 
order  now  asked,  without  putting  the  defendant  to  filing 
a  bill  of  review. 

Williams  v.  GoodcJiUd,  2  Russ.  91. 

2nd.  That  the  practice  at  law,  on  granting  a  new  trial, 
upon  the  discovery  of  new  evidence,  was  closely 
analogous  ;  and  that  such  a  trial  would,  according  to  that 
practice,  be  granted  in  such  a  case. 

Thurtell  v.  Beaumont,  1  Bing.  839. 

8rd.  That  the  evidence,  if  admitted,  was  clearly  moat 
material  to  the  issue ;  and  that  Dent's  evidence  vai 
credible  in  itself,  and  its  credibility  ostabliahed  by  the 
affidavits  of  the  other  witnesses.  The  defendant  was 
willing  to  submit  to  any  terms  which  might  be  impoaed 
for  the  protection  of  the  plaintiff,  by  giving  him  leave  to 
examine  the  witnesses,  or  to  produce  new  evideooe  in 
answer,  or  to  take  both  courses. 

Selwyn,  Q.  C,  and  Bovill,  for  the  plaintiff,  contended, 
that  the  only  way  of  introducing  new  evidence  after 
the  hearing  of  a  cause,  was  by  bill  of  review,  a  course 
for  which  leave  must  be  obtained,  and  which  was  guarded 
by  many  restrictions,  which  the  present  application 
sought  to  evade.     They  cited, 

DanielVs  Ch,  Pr.,  2nded.  p.  1353, 
and  urged,  that  all  the  deponents  had  made  affidavits  on 
the  original  hearing,  and  that  Dent's  fear  of  his  evidence 
being  attributed  to  spite  could  not  be  credited,  as  he 
had,  in  his  original  affidavit,  made  imputations  as  severe 
on  the  plaintiff  as  those  now  made. 

Baggallay  replied. 

KxiQHT  Bruck,  L.J.— The  only  question  which,  in 
his  mind,  remained  to  bo  determined  at  the  conclusion  of 
the  opening,  was— whether  the  motion  should  now  be 
refused,  or  reserved  to  the  hearing.  The  further  argument 
hod  convinced  him  that  it  ought  to  be  now  refused,  and, 
of  course,  with  costs. 

Turner,  L.  J.,  would  not  say  there  were  not  cases  in 
idxich  evidence,  which  had  not  been  produced  in  the 
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court  below,  might  be  given  on  a  rehearing  by  way  of 
a{^)eal :  they  must  be,  however,  of  a  very  sx^ecial 
character.  The  case  of  Williams  v.  Ooodchild  was  one  in 
which  the  evidence  sought  to  be  introduced  was  docu- 
meatfliy  evidence,  which  could  not  have  been  tampered 
with,  and  that  might  be  a  case  in  which  this  course  might 
be  allowed ;  but  the  present  was  certainly  not  such  a  case. 
If  the  present  application  were  granted,  he  could  not  see 
that  there  was  any  case  in  which  it  would  be  necessary  to 
file  a  bill  of  review,  for  the  purpose  of  introducing  new 
evidence,  and  all  the  restrictions  which  surrounded  that 
course  would  thus  bo  evaded.  Here,  the  witnesses,  whose 
depositions  it  was  sought  to  introduce,  had  all  made 
affidavits  in  the  cause  already.  It  would  be  most  mis- 
diievous  to  allow  a  party— when,  by  a  decree  against 
him,  he  liad  discovered  the  weak  points  in  his  case — ^to 
aiiduce  new  evidence,  for  the  purpose  of  bolstering  it  up 
in  those  weak  points.  He  therefore  agreed  that  the 
motion  ought  to  be  refused,  with  costs. 

ZiOrds  Justices. )  VTsduohb  v.  The  Cobih)ratiok 
18  Dec.  1862.      )  of  Beistol. 

25   A  26  Vkt.  c.  42  —  21   cfc  22  7ict.  c.  27— 

Damages, 

Xeithcr  of  the  above  statutes  eaUendj  to  enable  the  Court 
to  direct  An  inquiry j  as  to  damages,  before  the  luaring  of 
//m  cause n 

The  facts  of  this  case  are  sufficiently  stated,  ante  p.  120. 

The  Vice- Chancellor  Stuart,  on  an  interlocutory  motion 
for  an  injunction,  to  restrain  the  defendants  from  continu- 
ing certain  works  in  such  manner  as  iiyuriously  to  affect 
the  property  of  the  plaintiff,  had,  in  substitution  for  such 
an  injunction,  ordered  an  inquiry  in  chambers  to  ascertain 
tiic  amount  of  damage,  if  any,  suffered  by  the  plaintiff. 
From  this  order  both  parties  appealed :  the  corporation  ap- 
pealed from  the  whole  order,  on  the  ground  that  the  motion 
should  simply  havo  been  refused  with  costs  :  the  plaintiff 
appealed  from  so  much  only  of  the  order  as  directed  the 
inquiry  in  substitution  for  an  injunction,  and  prayed  for 
the  injunction  in  the  terms  of  the  original  motion. 

Ifaiins,  Q.C.,  and  T,  Uuglus,  for  the  corporation, 
Tkvent  into  the  merits  of  the  case  :  they  canvassed  the 
statutes  21  &  22  Vict.  c.  27,  and  25  &  26  Vict.  c.  42  ;  and 
argued,  also,  that  the  Court  could  not  grant  such  an  order 
on  a  motion  for  an  injunction  only. 

BoMn^  Q.C.f  and  Bird,  for  the  plaintiff,  were  directed 
by  the  Court  first  to  confine  themselves  to  the  question  : 
whether,  supposing  the  order  to  be  correct,  if  made  on 
the  hearing  of  the  cause,  such  an  order  could  be  made 
on  au  interlocutory  application. 

At  the  conclusion  of  their  argument, 

Tbb  CotJBT  were  of  opinion,  that  such  au  order  could 
not  b0  node  on  an  inteiiocutory  application,  and  dis- 
cfajogai  fbe  Older  of  reference  to  chambers,  without  pre- 
joiUee  to  Mf  %wo8tion  in  issue  in  the  ciuise. 


It  was  then  arranged,  that  both  motions  should  stand 
over  till  the  hearing  of  the  cause,  the  costs  being  reserved. 
By  request  of  the  parties,  the  hearing  to  take  place  before 
their  Lordships,  with  liberty  to  both  parties  to  apply, 

^^  ^^®^-  {  Be  Blackmobe. 
19  Dec.  1862.      ) 

Lunacy — Recovery — Banger  of  relapae^^ 
Commission  suspended. 

Where  a  lunatic  has,  to  all  appearance,  recovered  his 
sanity,  but  tliere  is  a  probability  of  relapse,  if  restraint  be 
removed.,  the  practice  of  (Ite  Court  is  to  8US2)end,  not  to 
supersede^  the  commission. 

This  was  a  petition  to  supersede  a  commission  of 
lunacy.  The  medical  testimony  was  very  strong  tliat  the 
lunatic  was  now  again  of  sound  mind,  but  some  doubt 
was  expressed,  whether  he  would  so  continue  if  all  restraint 
were  removed.  There  was  much  conflict  of  fact  on  the 
other  affidavits,  but,  as  will  be  seen  by  the  judgment, 
the  Court  was  of  opinion,  both  from  the  medical  evidence 
above  mentioned,  and  from  personal  interviews  with  the 
alleged  lunatic,  that  he  was  now  of  sound  mind. 

James,  Q,C,,  and  SheffiM^  for  the  alleged  lunatic. 

Piselier,  for  the  committee,  who  opposed  the  applica- 
tion, cited, 

Ex  parte  Holyland,  11  Yes.  10. 
In  re  Dyc^  Sombre,  1  M.  &  G.  131. 
The  arguments  of  counsel  turned  entirely  on  the  nature 
and  effect  of  the  evidence. 

Turner,  L.J.,  pronounced  the  judgment  of  the  Court. 
It  was  well  said  by  Lord  Eldon,  that  there  was  no  more 
painful  and  anxious  part  of  the  duty  imposed  on  those  to 
whom  the  jurisdiotion  in  lunacy  had  been  committed, 
than  that  of  exercising  the  discretion  of  granting,  or  re- 
fusing, applications  for  a  supersedeas.  It  not  unfrequently 
happened,  that  those  who,  to  all  appearance,  had  re* 
covered  complete  sanity,  and  had  retained  it  so  long  as 
the  restraint  of  the  commission  was  continued,  had 
relapsed  into  their  former  condition  of  unsoundness  when 
that  restraint  had  been  removed.  The  duty  of  the  Court, 
and  the  course  which  had  been  adopted  on  foraier  occa- 
sions, when  there  was  reason  for  apprehending  such  a 
result,  was,  not  to  supersede  the  commission,  but  to  sus- 
pend it  only.  This  had  been  done  in  many  fonner  cases, 
some  of  which  were  reported,  othera  had  been  fui-nished 
to  the  Court  from  its  records  by  Mr.  Wilde,  the  registrar. 
It  had  been  the  course  followed  by  Lord  King  in 

Lord  Ferrers*  Case,  (in  the  year  1730 ;  Moselcy, 
332) ;  by  Lord  Hardwicke,  in 

Sir  Wm.  Bookers  Case  (1737,  1745) ; 

by  Lords  Thurlow  and  Loughborough,  in 

ErringtofCs  Case  (1798) ; 
by  Lord  Eldon,  in 

Stock^s  Case  (1813,  1822) ; 

and  by  Lords  Lyndhurst  and  Cottenham,  in 

Dyce  Sombre's  Case  {lUi,  1847). 
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The  order  of  the  Court  would,  therefore,  be,  that  the 
commission  be  suspeuded  until  further  order,  that  Mr. 
Blackmore  be  at  liberty  to  apply  to  the  Court  in  Trinity 
term  next,  as  he  may  be  advised,  and  in  the  meantime 
be  at  liberty  to  manage  his  own  affairs ;  and  that  the 
conduct  of  his  affairs,  and  the  iwssession  of  his  property, 
be  restored  to  him.    Costs  of  all  parties  out  of  the  estate. 

Knight  Bruce,  L.J.,  concurred,  for  the  like  reasons. 


Master  of  the  HoUfi. )  ^ .  v   ,^ 

,«,«-ri       ,«««        [  Layer  v.  Fielder. 
18,  19,  Dec.  1862.        i 

Contract  before  Marriage — CojisUmctioii — ^SJi/are*^ 
— Practice — Suit  by  Hu^nd-  and  Wife — 
Laches. 

A  Utter,  addressed  to  ike  irUoided  husband  of  the  writer's 
daughter,  contained  the  words,  **  she  shcUl  he  entitled  to 
licr  share  in  whatever  property  I  may  die  possessed  of  " — 

Held,  that  the  daughier,  and  her  husband,  were  entitled 
only  to  the  share  of  the  personalty  which  the  daughter 
would  have  taken  in  case  of  intestacy. 

The  bill  toa^fUed  by  Vie  daxighter,  by  her  nextjriend,  to 
enforce  the  contract,  and  asked  besides,  that  a  swrn  should 
be  set  aside  for  her  separate  use,  and  for  a  settleinent — 

Held,  that  the  husband  should  have  been  joiiud  as  co- 
plaintiff. 

In  the  year  1844,  Henry  Lavcr  made  a  proposal  of 
marriage  to  Elizabeth  Fielder,  the  only  daughter  of  John 
Fielder.  Some  negotiations  took  place  between  Laver 
and  Fielder  as  to  the  monetary  arrangements  to  be  made 
on  the  intended  marriage,  which  resulted  in  a  refusal  by 
Layer  to  accede  to  the  proposition  then  made  by  Fielder. 

The  bill  stated  that  a  fresh  proposal  was  then  made  by 
Fielder,  viz.,  that  he  would  allow  his  daughter  100^. 
a-year  during  the  remainder  of  his  life,  and  that,  at  his 
death,  he  would  give  his  daughter  one-third  of  his  pro- 
perty, during  his  widow's  life ;  and,  upon  her  death,  an 
equal  share  with  his  son.  No  evidence  in  writing  was 
offered  of  this  proposal 

Laver,  not  being  satisfied  with  these  terms,  broke  off 
the  treaty  for  the  marriage.  However,  in  March,  1846, 
he  renewed  his  offer  of  marriage,  and  wrote  a  letter  to 
Fielder,  asking  for  his  consent  To  this  letter,  which  was 
not  produced.  Fielder  wrote  in  reply  a  letter,  dated  1st 
April,  1845,  consenting  to  the  marriage,  and  which  con. 
tained  the  following  passage  : 

''  So  far  as  I  am  concerned,  I  will  still  adhere  to  my 
last  proposition,  viz.,  to  allow  Elizabeth  100^.  per  annum, 
and,  if  you  like  ,the  situation,  one  of  my  houses  to  reside 
in,  and  that,  at  my  decease,  she  shall  be  entitled  to  her 
share  in  whatever  property  X  may  die  possessed  of." 

The  marriage  took  place  in  July,  1845.  No  settlement 
was  executed  previous  to  it.  Fielder  paid  Mrs.  Laver 
the  lOOZ.  a-year  regularly,  down  to  the  time  of  his  death. 

By  his  will,  dated  July  22, 1847,  Fielder,  after  giving 


a  legacy  to  his  wife,  and  making  certain  specific  bequests, 
gave  the  residue  of  his  property  as  follows:— A  lite 
interest  in  one-third  to  Mrs.  Laver ;  a  life  interest  in 
another  third  to  his  widow ;  and,  subject  to  these  life 
interests,  he  gave  the  entirety  to  his  son,  John  Fielder, 
upon  his  attaining  twenty-one,  and,  if  he  died  under  that 
age,  a  life  interest  was  given  to  the  testator's  widow,  and, 
subject  thereto,  the  pixjjicrty  was  settled  upon  Mrs. 
Laver  and  her  children.  All  Mrs.  Laver's  interest  was 
to  be  foy  her  separate  use. 

By  a  codicil,  dated  June  7,  1854,  Fielder  altered  tlie 
arrangements  made  by  his  will,  for  paying  off  some 
mortgages  on  his  property,  and  gave  other  directions  for 
that  purpose,  the  effect  of  which  was  to  reduce  Mis. 
Laver's  interest  to  150/.  a  year,  so  long  as  any  of  the 
mortgage  debts  were  unpaid. 

Fielder  died  Januaiy  29,  1859.  His  will  was  proved 
by  the  widow  and  Mrs.  Laver,  the  executrixes.  His 
property  consisted  of  realty  and  personalty. 

John  Fielder,  the  son,  who  was  Fielder's  only  other 
child,  attained  his  majority  in  October,  1861. 

On  Nov.  18,  1859,  a  suit  of  Fielder  v.  Laver  was 
instituted  for  the  administration  of  Fielder's  estate.  It 
was  heard  as  a  short  cause  on  February  11,  1860,  when 
the  ordinary  administration  decree  was  made  in  it.  No 
certificate  had  yet  been  made. 

The  present  bill  was  filed  in  May,  1862.  Laver  sent  a 
copy  of  it  to  John  Fielder,  with  a  letter,  in  which 
occurred  these  words  : — 

"  I  refrained  till  you  had  attained  your  majority  from 
opening  the  question.*' 

Mr.  Kearsey,  the  plaintiff's  solicitor,  in  an  affidavit, 
swore  to  circumstances,  which  showed  that  Laver  and 
his  wife  were  not  aware  of  the  legal  vahie  of  the  letter  of 
April  1,  1845,  until  April,  1862. 

The  bill  was  filed  by  Mrs.  Laver  by  her  next  fiiend, 
and  Laver  was  made  a  defendant  to  it.  It  prayed  for  a 
declaration,  and  that  150/.  a  year  might  be  paid  to  Mrs. 
Laver  for  her  separate  nse,  and  a  Sufficient  share  be 
settled,  and  the  rest  paid  to  Laver. 

Southgate,  Q.C.f  for  the  defendant,  at  the  hearing, 
objected  to  the  frame  of  the  bill,  that  it  ought  to  have 
been  a  suit  by  husband  and  wife ;  but  offered  to  let  the 
bill  be  considered  as  amended,  by  treating  Laver  as  a 
co-plaintiff,  and  that  the  cause  should  proceed  on  that 
footing. 

Sehoyn,  Q.C.,  supported  the  bill,  on  the  grounds  that, 
by  it,  the  wife  asked  for  a  settlement  on  herself  and  her 
children. 

The  Master  of  the  Rolls  said,  that  the  contract  was 
made,  not  with  the  wife  alone,  but  with  the  husband  and 
wife  ;  and,  if  she  had  died,  he  might  have  filed  a  bill  to 
enforce  it  The  bill  must,  therefore,  be  amended  by 
adding  the  husband  as  a  co-xdaintiff. 

The  motion  for  decree  proceeded  on  that  footing. 

SelwyUf  Q,  (7.,  and  Piggott  for  the  plaintiffs. 
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1st.  The  letter  of  April  1,  1845,  created  a  valid  and 
bindiog  contract, 

Ik  Biely.  Thomson,  8  Beay.  469  ;  12  CL  &  F.  45. 
Bold  T.  HutekiTwm^  20  Beav.  250  ;  6  De  G.  M.  &  G. 

538. 
Barkworth  v.  Young,  4  Drew.  1. 
And  distingnished  the  present  case  from 

Loxkyy,  Heath,  27  Beav.  523 ;  1  De  G.  F.  &  J.  489. 
2nd.  The  true  construction  of  the  contract  was  shown 
by  the  previous  proposal. 

3rd.  But  if  parol  evidence  of  that  proposal  was  inad- 
missible, the  proper  construction  of  the  words  of  the 
letter  was,  that  Fielder  bound  himself  to  give  his 
daughter  an  equal  share  of  his  realty  and  personalty  with 
his  son,  and  any  other  children  he  might  have. 

I>atty,  for  the  husband,  who  was  originally  named  as 
defendant,  followed  on  the  same  side. 

SouthgaU,  Q.a,  and  CoU,  for  the  defendant,  con- 
tended, 

Ist.  That  the  decree  in  Fielder  v.  Laver,  was  made  on 
the  assumption  of  the  validity  of  the  will ;  and  the 
plaintiffs,  having  consented  to  that  decree,  were  estopped 
from  raising  the  present  question. 

2ni  The  plaintiffs  were  guilty  of  laches,'sLixd  the  letter 
o[3fay  29,  1862,  showed  that  they  had  lain  by  till  John 
Fielder  attained  twenty-one,  on  the  chance  of  reaping  a 
laiger  advantage  by  his  death  under  that  age. 

3nL  The  parol  evidence  was  inadmissible,  and  the 
agreement  in  the  letter  was  too  vague  for  the  Court  to 
carry  into  effect, 

^ay  V.  Crook,  3  Sm.  &  Giff.  407. 

^  The  Master  of  the  Rolls  said,  that  if  the  wortls, 

'my  last  proposition,"  kid  stood  alone,  parol  evidence 
^ight  perhaps  have  been  admissible  to  explain  them  ; 
Wt,  in  this  case.  Fielder  had  himself  gone  on  to  explain 
^hat  his  projwsition  was,  **  viz.,  &c." 

His  Honour  concurred  in  the  decision  in  Kay  v.  Crook, 
out  thought  that  the  words  in  the  present  case  were  not 
too  vague  for  the  Court  to  put  a  reasonable  construction 
upon  them.  "Her  share,"  in  Hia  Honour's  opinion. 
must  mean  her  legal  share ;  (that  is,)  what  a  daughter's 
share  would,  by  law,  be  in  case  of  intestacy.  **  What- 
[■^er  property  I  may  die  possessed  of,"  would,  no  doubt, 
mdude  real  estate  ;  and  if  there  had  been  no  personalty, 
there  might  have  been  some  difficulty  in  the  way  of  this 
construction.  There  being,  however,  both  realty  and 
personalty,  there  was  sufficient  to  satisfy  the  words  ;  and 
"her  share  in  whatever  property,"  &c.,  would  conse- 
quently be  only  one-thirtl  of  the  entire  personalty. 

As  to  the  plaintiff's  laches,  His  Honour  thought  that 
three  y^  ought  not  to  be  a  bar  to  a  suit  of  this 
descriptibn,  between  members  of  one  family  ;  which 
^onld  not  be  instituted  without  much  consideration. 
^0  great  stress  could  be  laid  on  the  expressions  in  the 
l^^tter  of  May  29,  1862.  Mr.  Kearsey's  affidavit  was  con- 
clusive as  to  the  reasons  why  the  bill  had  not  been  filed 
sooner.    Altibongh  ignorance  of  law  was  no  excuse  for  a 


plaintiff's  lacTies,  evidence  of  it  might  fairly  be  used  to 
rebut  imputations  of  acting  6'om  other  motives. 

As  to  the  decree  in  Fielder  v.  Laver,  it  was  clear  the 
plaintiffs  were  not  estopped  by  it  It  was  a  mere  matter 
of  course  to  go  in  and  prove  a  claim  against  an  estate 
before  the  certificate  was  made ;  and  it  could  make  no 
difference  in  that  respect,  that  the  claim  had  previously 
to  be  established  by  a  substantial  proceeding. 

It  was  declai'ed,  that  the  plaintiffs  were  entitled  to 
one  entire  third  of  the  personalty,  afterpayment  of  debts, 
funeral  and  testamentary  expenses,  and  costs  of  adminis- 
tration. The  plaintiffs  to  be  at  liberty  to  prove  in 
Fielder  v.  Laver  for  their  third,  togetlier  with  their  costs 
of  this  suit. 


Kinderaley,  V.-C.  j 
9,  10,  11,  12,  15,  16,  17,      [  Ernest  v.  Weiss. 
19,  20  Dec.  1862.  ) 

Tlie  Joint-Stock  Companies  Winding-up  Acty  1848, 
«.  50 —  Unincorporated  company — Power  of 
official  manager  to  sue. 

The  official  manager  of  an  unincorporated  company  has 
710  power,  under  the  Joint-Stock  Companies  Winding-up 
Act  1848,  to  maintain  a  suit  against  menibers  of  the 
company. 

WJicther  against  strangers  qussre. 

Such  a  suit,  (hough  ijistitiUed  with  the  sanction  of  the 
Master,  is  not  a  proceeding  in  the  toinding-up. 

The  defendants,  having  succeeded  on  a  point  which 
might  have  been  raised  by  demurrer,  tJie  bill  was  distnissed 
without  costs. 

This  was  the  hearing  of  the  cause. 

The  suit  was  instituted  by  the  official  manager  of  the 
Warwick  and  Worcester  Railway  Company,  against  four 
members,  and  the  representative  of  a  deceased  member, 
of  the  committee  of  management  of  the  company,  for 
the  purpose  of  chaiging  them  with  the  misapplication  of 
the  funds  of  the  company  to  a  large  amount,  and  com- 
pelling them  to  repay  the  same. 

The  company  was  provisionally  registered  in  1845, 
under  the  statute  7  &  8  Vict,  c  110,  but  was  never  incor- 
porated. 

By  the  "Parliamentary  Contract"  the  defendants, 
with  several  others,  were  appointed  the  general  com- 
mittee of  management. 

In  1849  the  company  was  ordered  to  be  wound  up, 
and  the  plaintiff  was  appointed  official  manager. 

The  50th  sect  of  the  Joint-Stock  Companies*  Winding- 
up  Act,  1848,  11  &  12  Vict  c.  46,  enacts  :— 

**  That  after  the  appointment  of  any  official  manager 
under  this  Act,  all  actions,  suits,  and  other  proceedings 
at  law  or  in  equity,  which  might  have  been  commenced, 
instituted,  or  prosecuted  by,  or  on  behalf  of,  the  company, 
with  respect  to  which  such  appointment  shall  be  made, 
against  any  persons,  whether  contributories  of  the  com- 
pany or  not,  shall  bo  commenced  or  instituted  and  pro- 
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secuted  by  the  official  manager  by  the  style  and  desig- 
nation of  'the  official  manager'  of  such  company 
(describing  it  under  the  style  or  firm  by  which  it  is 
described  in  the  order  absolute),  as  the  nominal  plaintiff 
or  petitioner,  for  and  on  behalf  of  such  company  .  .  . 
.  •  .  and  that  all  actions,  suits,  and  proceedings  at 
law  or  in  equity,  to  be  commenced  or  instituted  by  any 
persons,  whether  contributories  of  such  company  or 
otherwise,  against  such  company,  or  any  person  duly 
authorised  to  be  sued  as  the  nominal  defendant  on  behalf 
of  the  same,  shall,  and  lawfully  may,  be  commenced, 
instituted,  and  prosecuted  against  the  official  manager  of 
sucli  company  (by  such  style  and  designation  as  aforesaid) 
as  the  nominal  defendant  for,  and  on  behalf  of,  such 
company.'* 

Tlic  sanction  of  the  Master,  who  had  charge  of  the  wind- 
ing up,  had  been  obtained  for  the  institution  of  the  suit. 

The  j  udgment  turned  entirely  upon  the  question  whether 
the  plaintiff,  as  official  manager  of  an  unincorporated 
company,  had  power  to  institute  the  suit.  Several 
other  questions,  however,  were  raised,  and  argued  at 
length,  hj  Roll,  Q.C.t  Glaese,  Q.C.^  and  Fry,  for  the 
plain tiflf,  and  Tlte  Solicitor-Geiuralf  Baibj,  Q.C,  Jiox- 
hurghj  and  Yool  for  two  of  the  defendants. 

Kcnyon,  Q.C,  T.  H.  Terrell,  ffctJieringtoii,  and  Mar- 
iindalCf  for  three  other  defendants,  contended,  that  the 
suit  could  not  have  been  instituted  by  or  on  behalf  of  the 
company,  so  as  to  give  the  official  manager  the  right  to 
sue  under  sect.  60  of  the  Joint-Stock  Companies'  Wind- 
ing-up Act,  1848  (11  &  12  Vict.  c.  45). 

PrUchard  v.  The  Official  Manager  of  the  LoncUni  aitd 
Birmiix^ham  ExtenaUm,  dec,  Cofnpany,  15  C.  B.  831. 
HusscII  v.  Croysdill,  11  Ex.  123. 
The  Official  Manager  of  tJve  Grand  Ti^unk,  <fcc.,  Com- 
pany V.  Brodic,  9  Ha.  823. 

Rolt,  Q.C,  in  reply, 

This,  beiug  a  suit  to  recover  assets  of  the  company,  is 
a  suit  "on  behalf  of"— i.  c.  **for  the  benefit  of"— the 
company. 

The  cases  cited  on  the  other  side  have  been  overruled  by 
Ernest  v.  Croysdill,  2  De  G.  F.  &  J.  175. 
and 

Ex  parte  Thomsmi  and  OUiers  (unreported),  April  18, 
1860. 
in  which  the  full  Court  of  Appeal  permitted  some  con- 
tributories of  this  very  company  to  use  the  name  of  the 
officinl  manager  in  takuig  proceedings  against  other 
contributories. 

If  the  suit  cannot  be  maiJitained  under  sect.  50,  it  is  a 
proceeding  in  the  winding-up,  being  instituted  with  the 
sanction  of  the  Master. 

KiKDERSLET,  V.-C,  said,  that  he  need  not  enter  into 
the  merits  of  the  case,  or  any  of  the  other  {questions 
which  had  been  argued,  as  he  was  of  opinion,  that  the 
bill  must  be  dismissed,  on  the  ground,  that  the  plaintiff 
had  no  power  to  maintain  such  a  suit. 

This  question  tamed  upon  the  50th  sect,  of  the  statute 


11  4^  12  Vict.  c.  45,  and  resolved  itself  into  this  :  whether 
such  a  suit  could,  independently  of  the  Act,  have  been 
instituted  by,  or  on  behalf  of,  the  company. 

Now,  assuming,  in  favour  of  the  plaintiff,  that  a  suit, 
by  all,  or  by  one  or  more  on  behalf  of  all^  the  members  of 
an  incorporated  company,  woiild  be  a  suit,  "by,  or  on 
behalf  of,  the  company,"  within  the  meaning  of  the 
section— a  point,  the  decision  of  which  would  involve 
the  great  difficulty  of  reconciling  the  Coinmon  Iaw  cases 
cited  with  the  case  of  Ernest  v.  Croysdill— it  was  im- 
possible to  apply  the  language  of  the  section  to  a  suit 
instituted  by  some,  or  by  one  or  more  on  behalf  of  som', 
of  the  members  against  the  others ;  but  that  was  the 
form  which,  independently  of  the  Act,  the  present  suit 
must  have  assumed. 

It  was  tnie,  that  the  section  expressly  referred  to  suits 
against  contributories  ;  but  such  suits  might  bo  suits  by 
incorporated  companies,  or  companies  having  j/ublic 
officcra  authorised  to  sue  on  their  behalf  :  and  there  wn.i 
no  necessity  for  applying  every  pai-t  of  the  sectioa  to 
every  class  of  companies  included  in  it. 

The  plaintiff  relied  on  the  words,  "on  behalf  of^"  as 
equivalent  to,  "for  the  benefit  of;"  but  how  could  a 
suit,  which,  if  successful,  would  be  greatly  to  the  detri- 
ment of  some  members  of  the  company,  be  for  the 
benefit  of.  all  ?  Moreover,  it  was  plain  from  the  context, 
that  these  woixia  in  this  section  meant,  "in  right  of,"  or, 
"representing." 

The  conclusion  he  had  arrived  at  was  confirmed  by 
the  53rd  sect,,  which  empowered  the  official  manager  to 
adopt  pending  suits,  instituted  by  one  or  more  meniberi 
of  the  company  on  behalf  of  theotlicrs — i,  e.  all  the  others. 

He  was,  therefore,  clearly  of  opinion,  that  the  intention 
of  the  Act  was,  fhat  all  questions  between  contributories 
of  an  unincorporated  company  should  be  settled  in  the 
winding  up. 

The  veiy  slight  dicta  of  the  Lords  Justices  in  Ernest  v. 
Croysdill,  and  the  order  of  the  full  Court  of  Appeal  in 
Ex  parte  Thomson,  were  not  authorities  against  thi>. 
view.  In  the  former  ease,  although  two  members  of  th 
plaintiff's  company  were  made  defendants,  the  question 
did  not  appear  to  have  been  raised  as  regarded  them, 
and,  in  fact,  the  bill  was  dismissed  against  them ;  in  the 
latter,  there  was  no  one  before  the  Court  interested  in 
raising  the  question,  and  the  order  simply  gave  the 
parties  liberty  to  use  the  name  of  the  official  manager  in 
taking  such  proceedings  as  they  might  be  advised, 
nothing  beiug  said  as  to  the  nature,  or  validity,  of  such 
proceedings.  On  the  other  hand,  there  was  a  clear  (2iWi(m 
ef  Tmner,  V.-C,  to  the  contrary,  upon  the  53rd  sect,  i» 
the  case  of  The  Graiid  Trunk,  d».  Company  v.  BrodAt, 

The  sanction  of  the  Master  did  not  make  tins  suit, 
which  was  essentially  an  independent  suit,  a  *pi^^<^^* 
ing  in  the  winding-up. 

As,  however,  the  point  might  have  been  raised  by 
demurrer,  and  considerable  expense  saved  thereby,  tlic 
bill  Would  be  dismissed  without  costs. 

Note, — &Qfi,  as  to  the  question  of  costs, 
Welfb  V.  Bihgland,  29  Beav.  44. 
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Jones  V.  Jkivida,  i  Rubs.  278. 
BUI  y.  JUardon,  2  S.  A;  S.  439. 
Saunden  r.  Benson^  i  Beav.  850. 
But  compare 

BroM  r.  ray/or,  2  AtL  258. 


Stuart,  V.-O.       )  -wr      .       « 

1«,  17.  18  Dec.  18«a.    |   ^^^''''  "'  ^^"^ 

Partnership — Froportmi  of  profits. 

Three  persons,  of  wJunti  two  carried  on  business  as 
partners,  engctgcd  in  a  joint  adventure,  not  ccnneckd  wiU^ 
the  business  of  the  two  partners  j  but  there  loas  no  express 
agreement  as  to  the  proportions  in  which  the  profits  of  the 
adventure  should  be  shared — 

Held,  that  the  profits  were  to  be  divided  in  equal  tliird 
parts. 

The  pkintiff,  Arthur  Warner,  carried  on  business,  by 
himself,  as  a  commission  agent. 

The  defendants,  J.  Smith,  and  F.  Gregory,  carried  on 
business,  in  partnership,  as  ship  and  insurance  brokers, 
under  the  style  of  Smith  and  Gregory. 

The  joint  adventure,  in  which  the  plaintiff  and  the 
defendants  engaged,  was  a  contract,  for  supplying  a 
foreign  government  with  arms. 

The  adventure  had  terminated  successfully ;  and  the 
defendants,  who  had  had  the  management  of  the  iiuancial 
}«art  of  the  ti'ansaction,  retained  the  profits  in  their  hands, 
but  were  willing  to  account  to  the  plaintiff  for  one  thu-d 
part  thereof. 

The  plaintiff  claimed  a  moiety  of  the  profits  ;  and  the 
bill  was  filed,  for  the  purpose  of  obtaining  a  declaration 
to  that  effect. 

The  bill  alleged,  that  there  had  been  a  parol  agree- 
menty  for  the  division  of  profits,  in  equal  moieties,  be- 
tween the  plaintiff  and  the  firm  of  the  defendants. 
Tills  was,  however,  denied  by  the  defendants  ;  and  the 
nature  of  the  contract  between  them  could  only  be 
gathered  from  the  dealings  of  the  parties,  in  the  course 
of  the  transaction. 

Malins,  Q.  C,  and  l>ruce,  for  the  plaintiff. 

This  speculation  was  entered  into  by  the  two  firms, 
and  not  by  the  separate  individuals  of  which  they  were 
«^omtK)6ed. 

That  this  contract  was  bebveen  the  plaintiff,  and  the 
firm  of  Smith  and  Gregory,  was  shown  by  documentary 
cvidenee,  of  several  kinds  : 

First,  the  contract  with  the  foreign  government  was 

bigned  by  one  of  the  defendants  on  behalf  of  his  firm, 

and  by  the  plaintiff,  thus— 

Smith  k  Gregoiiv. 

Abthub  Wabnek. 

And  k  the  Ijody  of  the  contract,  the  defendants  were 
called  by  their  collective  name,  and  were  not  individually 


hiftaieaiideaDtract,  entered  into  on  the  same  tenns 
» tltt-ivl^  nlMi  iras  eig&ed  by  the  agent  of  the  plaintiff 


and  defendants,  he  signed  it  as  the  '^sgent  and  corre- 
spondent of  the  two  houses  above  named." 

Further,  the  sub-contracts  with  the  Birmingham 
manufacturers  were  accepted  by  letters,  which  were  in- 
variably signed — 

Smith  &  Gbeooby. 

Arthub  Wabneb. 
The  greater  part  of  the  lettera,  relating  to  the  transac- 
tion, were  similarly  signed.      One  was  signed  by  Mr. 

Smith,  for  both  parties,  thus, — 

Smith  &  Gbeooby. 

J.  Harbison  Smith. 

for  Abthub  Warneb. 

Gree^ie,  Q.C.,  and  T,  A.  Jloberts,  for  the  defendants. 

There  were  three  persons  parties  to  the  contracts,  and 
the  two  partners  could  not  be  treated  as  one. 

Some  of  the  letters,  relating  to  the  transaction,  were 
signed  by  Arthur  Warner,  for  Smith,  Gregory,  &  Warner. 
The  general  rule  among  partners,  in  the  absence  of 
express  agreement,  is  equality  of  profits. 

They  cited, 
Peacock  v.  Peacock,  16  Ves.  57. 

Druee,  in  reply. 

Stuart,  V.-C,  said  that,  in  determining  the  propor- 
tions in  which  the  profits  were  to  be  shared,  the  Court 
must  look  at  the  contract  by  which  the  parties  associated 
themselves  for  the  pm'^wses  of  the  adventure.  Mr. 
Druce,  in  his  reply,  had  ably  argued  the  case  on  the  con- 
tract between  the  partnership  and  the  purchasers  of  the 
arms,  and  it  was,  doubtless,  quite  legitimate,  in  the 
absence  of  a  written  contract,  or  where  such  a  cout|^ct 
was  ambiguous,  to  refer  to  the  course  of  dealing  during 
the  conduct  of  the  business.  But  the  question  remained, 
what  was  the  contract  on  which  the  association  was 
formed  ?  It  was  not  in  dispute,  that  there  were  three 
persons  concerned  in  the  adventure,  but  it  was  argued, 
that  the  defendants,  who  were  partners  in  another  busi- 
ness, should  only  bo  considered  as  a  single  person.  But, 
after  looking  at  the  evidence,  and  the  form  of  the  con- 
tracts with  the  purchasers  of  the  arms,  and  the  subcon- 
tracts with  the  manufactui-ers,  he  came  to  the  conclusion 
that  the  plaintiff  had  associated  himself  with  two  others 
in  a  joint  adventure,  and  the  profits  must  therefore  be 
shared  equally,  according  to  the  doctrine  of  Lord  Eldon, 
in  Peacock  v.  Peacock, 

The  plaintiff'  must  pay  the  costa. 


Wood,  y.-C.  j  ^  Bellamy'**  Trust. 
19  Dec.  1862.  J 

Will — Construction — Intestacy — "  If  living.^* 

A  devise  to  A  so  long  as  she  remains  uwnarried,  and, 
after  Tier  decease  or  mannage,  in  trust  to  sell  and  divide 
the  proceeds  between  **  B,  C,  and  A,  if  living^' — 

Held,  that  the  words,  **  if  living,'*  applied  to  A  only. 

This  was  a  petition  for  the  payment  out  of  Court  of  a 
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fund  paid  in  under  the  Trustee  Relief  Act.  The  order  to 
be  made  dei)ended  on  the  construction  of  the  following 
devise. 

Sarah  Bellamy,  by  her  will,  dated  August,  28,  1819, 
devised  certain  copyhold  premises  to  a  tnistee,  in  trust 
for  the  testatrix's  daughter,  Ann  Bellamy,  spinster,  for 
and  during  the  time  that  she  should  remain  sole  and  un- 
married, and  from  and  after  the  marriage  or  decease  of 
Ann  Bellamy,  in  trust  to  sell :  the  purchase  moneys  to  be 
equally  divided  between  "John  Bellamy,  Judith  the  wife 
of  George  Clifton,  and  the  said  Ann  Bellamy,  if  living," 
their  executors  and  administrators,  share  and  share  alike. 

Judith  Clifton,  died  in  1842  ;  John  Bellamy,  in  1857  ; 
and  Ann  Bellamy,  in  1861,  unmarrietl.  The  property 
had  since  been  sold. 

The  points  argued  were : — 

1st.  Whether,  after  the  death  of  Ann,  there  was  an 
intestacy,  which  depended  on  the  question,  whether  the 
Vords,  "  if  living, "  applied  to  all  tliree,  or  to  Ann  only  ? 

2nd.  Assuming  that  there  was  an  intestacy,  did  the 
purchase-moneys  result  to  the  heir  as  real^  or  per- 
sonalty ? 

jR,  fforton  Smith,  for  the  petitioner,  the  personal  repre- 
sentative of  the  heir,  on  the  first  point,  cited, 

Atkivs  V.  Ifiscocks,  1  Atk.  600, 

Elwyn  V.  Elwyn,  8  Ves.  546. 

Birds  V.  Askeyy  24  Beav.  615. 
On  the  second  point, 

Carr  v.  Collins,  7  Jur.  165. 

Wall  V.  Colshead,  2  Dc  G.  &  J.  683. 

W,  Forster  and  Cadman  Joiits,  for  the  real  representa- 
tives of  the  heir,  cited,  on  the  second  point, 
&niitk  V.  Claxtmi,  4  Madd.  484,  492. 
Davenport  v.  CoUinan,  12  Sim.  588,  610. 

Bowring,  for  the  personal  representative  of  Judith 
Clifton,  contended  that  there  was  no  intestacy. 

Wood,  V.-C,  said,  that,  grammatically,  perhaps,  the 
words,  **if  living,"  would  apply  more  properly  to  all 
three.  It  was  apparent,  however,  from  the  general 
scheme  of  the  wiU,  what  the  testatrix's  intention  was. 
If  the  sale  took  place  on  Ann's  marriage,  she  was  to 
have  an  equal  share  with  her  brother  and  sister ;  but  if 
she  died  immanied,  she  would  not  need  any  share,  and 
the  testatrix  wished  it  divided  between  the  other  two. 
His  Honour  held,  therefore,  that  the  words,  **  if  living," 
applied  to  Ann  only,  and  there  was  no  intestacy.  The 
second  point  did  not  arise. 

1  Re  The   English  and  Irish 
Wood,  V,-0.    I  Church  and  University  As- 
19,  20  Dec.  1862.     C  surance  Company. 

^  Hunt's  Case. 

Assurance  company — Winding-up  Act,  1848  — 
Dissolution — Insolvency — Present  proof  of  Con- 
tingent claims. 

Where  a  company,  which  is  being  wound-up,  has  hecn 
dissolved,  and  is  insolvent,  persons  having  contingent  claims 


against  it,  may  prove,  wider  the  winding-up,  against  the 
assets  for  the  present  value  of  those  claims. 

The  English  and  Irish  Church  and  University  Aasu- 
ranee  Company  had  been  dissolved  by  order  of  the  Court, 
and  was  being  wound-up  in  chambers  under  "the  Wind- 
ing-up Act,  1848." 

Previous  to  the  winding-up  order,  an  arrangement  hjwl 
been  entered  into  with  the  British  Nation  Company,  by 
which  that  company  agreed  to  assume  the  liabilities  of 
the  English  and  Irish  Company. 

In  1835,  a  Miss  Hunt  purchased  from  the  English  and 
Irish  Company  an  annuity  of  1502.  on  her  life  ;  which, 
by  the  deed  granting  the  same,  was  charged  upon  "  the 
funds  and  property  of  the  society,  subject  and  according 
to  the  deed  of  settlement " 

The  annuity  had  been  regularly  paid  up  to  November 
10th,  1860,  since  which  date  no  payment  had  been  made. 
Miss  Hunt  received  notice  of  the  arrangement  with  the 
British  Nation  Company  ;  and,  in  March,  1862,  a  cheque, 
in  payment  of  the  arrears  of  her  annuity,  was  tendered  to 
her  by  the  manager  of  the  British  Nation,  but  she  refused 
to  accept  it. 

J.  W.  Chitty  now  moved,  that  Miss  Hunt  might  be 
admitted  to  prove  against  the  assets  of  the  English  snd 
Irish  Company,  for  the  value  of  her  annuity  at  the  dat« 
of  the  winding-up  order. 

In  support  of  his  motion,  he  read  an  affidavit  to  show 
that  the  company  was  insolvent,  and  cited, 

Evans  v.  Coventry,  3  Drew.  75 ;  6  De  G.  M.  &  G. 
911;    S.C.   25   L.    J.   Ch.   489;   26  L.  J.  Ch. 
400. 
Johnson  v.  Mills,  1  Yes.  282. 
Winding-up  Act,  1848,  11  &  12  Vict  c.  45,  s.  3. 

Little,  for  the  official  manager,  contended,  that  the 
Court  had  no  jurisdiction  in  the  matter,  beyond  what 
was  given'  to  it  by  the  Act  of  1848 ;  and  that  Act 
gave  the  Court  no  jwwer  to  alter  the  contract  between 
the  x)arties,  as  the  Court  was,  in  effect,  asked  to  do  in 
the  present  case. 

11  &  12  Vict  c.  45,  8.  68. 

King  v.  Accumulative  Life  Fund,  Ac.,  Company,  5 

•     C.  B.  (N.s.)151. 

S2)eed,  for  the  creditors'  representative. 

Wood,  V.-C,  said,  that  Evans  v.  Coventry  was  on  all 
fours  with  the  present  case.  The  company  had  been 
dissolved,  and  there  was  no  doubt  it  was  insolvent  It 
was  perfectly  true,  that  the  Act  of  1848  made  no  pro- 
vision for  the  proof  of  contingent  claims  ;  that  Act  being 
for  the  benefit  of  the  partners,  and  not  of  the  creditor. 
It  was  also  true,  that  the  58th  sect,  of  the  Act  said  that 
any  contracts  entered  into  by,  or  with,  the  company* 
should  not  be  altered  or  affected  by  the  Act  At  the  somtJ 
time  the  ordinary  consequences  of  dissolution  and  m^l* 
vency  must  follow,  in  this  as  in  other  cases ;  and  those 
consequences,  according  to  Evans  v.  Coventry,  were,  that 


iT  Dec.  1852.] 


THE  NEW  REPORTS. 


193 


Annuitants  and  others  might  prove  for  their  contingent 
claims.  , 

His  Honour's  only  doubt  had  been,  whether  it  was 
necessary  for  him  to  make  Miss  Hunt  file  a  bill.  That, 
however,  would  be  an  idle  ceremony.  Miss  Hunt  had  a 
present  claim  upon  the  assets  of  the  company,  by  virtue 
of  the  principles  of  equity,  applicable  to  the  circum- 
Btances  of  the  case  ;  and  looking  to  the  definition  of  '*a 
creditor,"  given  in  sect.  3  of  the  Act  of  1848,  His  Honour 
held,  that  she  might  prove  for  the  value  of  her  annuity. 
He  would  make  au  order  to  this  effect,  unless  the  official 
manager  desii'ed  an  inquiry  in  chambers  as  to  insolvency. 

[At  the  desire  of  the  official  manager,  this  inquiry  waa 
directed.] 

As  to  the  arrears  up  to  the  present  time,  Miss  Hunt 
was  not  bound  to  accept  the  liability  of  the  British 
Nation,  and  had,  in  His  Honour's  opinion,  wisely  re- 
fused to  do  so.  The  official  manager  must,  therefore, 
pay  them. 

20  Dec!  1862.  *    j   ^^  «  WoorroN's  Tbusts. 

Public  Company — Lands — Compulsory  purchase — 
Purchase^moTiey — Deceased  vendor. 

Where  a  vendor  died,  a/ler  the  date  oj  an  awardj  fixing 
the  value  of  lands,  taken  from  him  by  a  railway 
company — 

Held,  that  the  purehtue'tnoney  belonged  to  the  executors 
of  the  vendor,  as  personalty. 

Lands,  of  which  a  vendor  was  seised  in  fee,  had  been 


taken  by  a  railway  company,  under  their  compulsory 
powers,  and  the  value  of  them  had  been  determined  by 
arbitration.  Subsequently  to  the  making  of  the  award, 
but  before  the  purchase-money  was  ])aid,  or  the  convey- 
ance executed,  the  vendor  died  The  company  then  paid 
the  money  into  Court. 

The  executors  of  the  vendor  now  petitioned  for  the 
payment  out  to  them  of  the  fund  in  Court. 

Speed,  for  the  petitioners. 

t 

CoUmif  for  the  devisees  of  the  vendor's  real  estate, 
raised  the  question,  whether  the  fund  was  realty  or 
personalty  :  and  cited, 

In  re  Stetoart,  ex  parte  Cramer,  I  Sm,  &  Giff.  32. 

In  re  Taylor,  9  Ha.  596. 

In  re  JIomer*8  Estate,  5  De  0.  &  Sm.  483. 

C.  T.  Simpson,  amicus  curiae,  referred  to 
Mason  v.  Stokes  Bay,  <fec.,  Company,  ante  p.  48. 

Wood,  V.-C,  said,  that  everything  had  been  done, 
before  the  vendor's  death,  to  complete  the  contract, 
except  the  payment  of  the  purchase-money,  and  the 
execution  of  the  conveyance.  The  vendor  might  have 
filed  a  bill  for  the  specific  performance  of  the  contract. 
Under  these  circumstances,  he  must  hold,  that  the  fund 
in  Court  was  personalty,  and  order  it  to  be  paid  out  to 
the  petitioners. 

In  re  Taylor  was  the  only  case,  which  raised  any 
doubt  in  his  Honour's  mind.  In  that  case,  however,  the 
trustees  had  no  power  of  sale,  and  were  unable  to  make 
a  good  title. 
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COMMON    LAW, 


Probate.    J  /«  re  The  Goods  op  J.  M.  Lanotrt, 


23  Dec.  1862 


J 


Deceased. 


Before  the  Right  Honourable  Sir  C.  Cbesswell. 
Will  lost — Probate  granted  of  Us  svbstance. 

Where  a  vnll  was  deposited  by  the  testator  vrith  his 
agent,  and,  subsequently  to  the  testator's  death,  was  ex- 
amined by  the  laUer,  and  found  to  have  been  duly  executed, 
a7id  wherein  he  was  named  executor,  btU  the  will  loas 
afterwards  lost  or  mislaid,  the  Court  graiUcd  probate  of 
the  substance  of  the  will  to  the  agent,  limited  in  opera- 
tion until  the  discovery  of  the  lost  instrument,  no  oppo- 
sition having  been  made  by  the  next  of  kin, 

J.  M.  Langtry  died  in  February,  1862,  having,  in 
1353,  executed  a  will,  which  he  deposited  in  the  hands 
of  Mr.  Ommanney,  his  navy  agent.  On  his  death  one  of 
his  sisters  communicated  the  circumstance  to  the  agent, 
and  the  latter  opened  the  will,  saw  that  it  was  duly 
executed,  and  that  he  had  been  named  executor.  He 
also  found  that  the  testator  had  directed  his  property 
to  be  equally  divided  between  three  sisters,  who  sur- 
vived him.  The  agent,  thereupon,  acquainted  Miss 
Langtry  with  the  contents  of  the  will.  About  a  month 
afterwards  the  agent  moved  from  his  then  offices,  and, 
in  the  process  of  removal,  the  will  became  mislaid  or 
lost  The  testator  died  a  bachelor,  without  parents,  and 
leaving  three  sisters  and  two  brothers. 

Spinks,  Dr.,  now  moved,  on  affidavits  disclosing  the 
above  facts,  that  probate  of  the  substance  of  the  will 
should  be  granted  to  Mr.  Ommanney.  The  brothers  and 
sisters  had  consented  to  the  adoption  of  such  a  course. 

Sir  C.  Cresswell.-— Probate  of  the  substance  of  the 
will  may  be  taken  limited  until  the  discovery  of  tlie 
missing  instnimcnt. 

Motion  fp'anted. 

Attorneys — Nelson  cfr  Son, 


Adm. 

18  Dec.  1862 
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The  SAIJV.CIX 


Before  the  Right  Honourable  Dr.  Lushinqton. 

Bottomry  Bond  on  CJiartered  Skip  and  Freigh 
Advances  of  Charterer — Sale  of  Goods  hy  Master 
— Anvouni  of  Freight  payable  hy  Cluirterer, 

A  ship  was  chartered  to  go  to  a  port  of  loading,  (Jure  to 
load  and  return ;  freight  payable,  as  per  tale.  On  the 
voyage  out  the  master  hypothecated  the  ship  a^nd  the  cargo 
to  he  ahiimed,  and  the  freight,  as  per  charter. 


Subsequently,  at  the  port  of  loading,  advances  were  made 
to  the  master  by  tlic  charterers*  agent  with  notice  of  the 
bond;  and,  ofi  the  voyage  home,  the  master  wrongfully 
sold  part  of  the  charterers*  goods. 

Held,  that,  in  e(nnputing  the  amount  of  freight  to  be 
paid  into  Court  by  the  charterers^ 

1st.  The  charterers  might  deduct  advances  made  ahroad 
by  their  agent  according  to  the  charter  and  by  the  charter 
to  be  deducted  on  settlement  of  the  freight. 

2ndly,  That  they  should  not  be  required  to  pay  the  sum 
whieh  would  have  been  payable  as  freight  upon  the  goods 
sold,  had  the  goods  arrived. 

Zrdly.  TImt  tlie  charterers  should  not  deduct  from  the 
freight,  as  per  tale,  advances  by  their  agent  not  authoriseri 
by  the  cJiarter  to  be  made  and  deducted. 

Uhly.  That  they  should  not  deduct  the  value  of  their 
goods  improperly  sold. 

This  was  a  suit,  instituted  by  A.  Castillain  and  L. 
Gruning,  to  enforce  a  bottomry  bond,  of  which  they  were 
the  legal  holders,  upon  the  '*Salacia,"  her  cargo  and 
freight.  Messrs.  FrQhling  and  Gdschen,  the  consignef^ 
of  the  cargo,  and  also  charterers  of  the  vessel,  upon  a 
monition  issuing  to  them  to  bring  the  freight  into  the 
registry,  or  to  show  canse  why  they  should  not  so  do, 
filed  a  petition,  declaring  that,  under  the  actual  circum- 
stances, no  freight  was  due. 

It  appeared  that,  on  May  2,  1860,  by  a  memoTanduni 
of  charter-party,  the  "Salacia,"  being  then  on  a  vovajxe 
from  Tyne  to  Suez,  had  been  chartered  by  D.  Murmy, 
her  owner,  to  Messrs.  Fnihling  and  GSschen.  The  tenns 
were  these — ^the  vessel,  after  dischai^ging  her  outwanl 
cargo  at  Suez,  to  proceed  to  Amherst  for  orders  to  load 
at  Moulmein  or  Rangoon,  there  to  take  on  board  a 
cargo  of  teak  for  Cork  or  Falmouth  ;  the  same  to  l>e 
delivered  on  payment  of  freight  (partly  in  cash,  partly 
l)y  bills)  according  to  the  tale,  at  certain  specified  rates  ; 
the  charterers'  agents,  at  the  port  of  loading,  to  advance 
the  master  what  money  he  should  require  for  the  nec<»s- 
sary  ordinary  disbursements  of  the  ship  (for  the  da<» 
appropriation  of  which  the  charterer  should  not  be  held 
responsible),  the  amount  to  be  deducted  on  settlement 
of  freight,  together  with  interest,  and  the  cost  of  in- 
surance. 

On  February  11,  1861,  whilst  the  vessel  was  still  at 
Suez,  the  master  found  it  necessary  to  borrow  money, 
and  3[r.  Vincent  Mareopoly  advanced  350/.,  and  took  the 
bottomry  bond,  now  in  the  hands  of  plaintiiis,  by  which 
the  sum  of  665/.  was  secured  upon  the  ''Salada,"  her 
cargo,  which  was  to  be  shipped  in  the  East  Indies,  and 
the  freight  which  should  become  due,  according  to  the 
above  charter. 
The  vessel  went  to  Moulmein,  and,  whilst  there,  the 
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cliart^rers'  agents,  having  full  notice  of  the  bottomry 
bond,  advanced  to  the  master  sums  amounting  to 
926/.  lis.  6d.,  and  paid  117/.  Is.  7rf.,  as  premium  for 
insurance  thereof.  On  arriving  at  the  Cape,  in  the 
coiurse  of  the  voyage  homewards,  the  mast-er  sold  a  por- 
tion of  the  cargo  belonging  to  the  charterers,  and  appro- 
priated the  proceeds  to  pay  ship's  expenses.  The  full 
freight  amounted  to  1,262/.  135.  8</.,  and  the  chailerers 
now  claimed  to  deduct  therefrom — Ist.  The  advances  by 
their  agent  to  the  master,  whether  matle  for  ordinary  or 
extraordinary  disbursements  of  the  ship,  and  the  in- 
surance premium  for  the  same.  2nd.  The  value  of  the 
goods  sold.  If  these  deductions  were  allowed,  not  only 
would  the  freight  be  exhausted,  but  a  balance  would 
be  due  from  the  ownere  of  the  vessel  to  the  charterers. 

There  was  some  dispute  as  to  the  facts,  and  it  was 
agi*ee<l  between  the  parties  that  the  opinion  of  the  Court 
should  first  be  taken  upon  the  legal  point,  whether  the 
charterers  were  entitled,  as  against  the  plaintiffs,  to  make 
the  two  aforesaid  deductions. 

Deane,  Q.C.,  for  the  charterers. 

Cohen  for  the  plaintiffs,  the  bondholders. 

Dr.  Lushingtox. — There  are  three  questions  for  deci- 
sion. The  first  relates  to  so  much  of  the  advances  as 
were  made  for  the  necessary  and  ordinary  disbursements 
of  the  ship ;  such  advances  were,  by  the  terms  of  the 
charter-party,  authorised  not  only  to  be  made,  but  to  be 
deducted  on  settlement  of  freight ;  and  the  bond  made 
afterwards  witliout  the  knowledge  of  the  charterers, 
cannot  prejudice  the  cliarterers*  anterior  rights.  This 
deduction,  therefore,  must  be  allowed.  The  point,  in- 
deed, has  been  already  determined.  The  Standard^ 
Swabey,  267. 

The  second  question  relates  to  so  much  of  the  advances 
as  were  made  by  the  charterers*  agent,  expressly  for 
extraordinary  disbursements  of  the  ship.  I  say  ex- 
preaaly,  for  by  the  charter-party  the  charterers  were 


not  to  be  responsible  for  the  appropriation  of  sums 
advance<l  for  necessary  disbursements.  Now,  an  advance 
for  exti-aordinaiy  purposes  was  not  authorised  in  any 
w^ay  by  the  charter-party,  and  was,  therefore,  not  an 
advance  of  freight  (which  can  only  be  in  virtue  of 
stipulation  in  the  chailer-party),  but  a  mere  loan.  The 
difference  is  important.  An  advance  of  freight  is  an 
insurable  interest,  because  the  liability  of  the  sliipowner 
to  repay  it,  is  dependent  ujwn  the  same  contingencies  as 
the  shipowner's  claim  to  freight  itself.  A  loan,  on  the 
other  hand,  is  not  freight,  is  not  an  insm-ablo  interest, 
for  whatever  liappcus  to  the  ship,  the  loan  may  be 
recovered  by  action  against  the  shipowner.  The  difference 
is  well  shown  in  Manfield  v.  Maitland,  4  B.  &  A.  582. 
That  was  an  action  against  underwriters  for  an  advance 
which  had  been  insured ;  and  it  ap])eared  that  the  charter- 
party  authorised  an  advance  to  be  made,  but  was  silent 
as  to  whether  it  should  be  allowed  as  a  deduction  on 
settlement  of  freight.  In  consequence  of  the  absence 
of  the  latter  provision,  the  Court  held,  that  tlie  advance 
was  not  an  insurable  interest.  Accordingly,  so  much  of 
the  advance  as  was  made  by  the  charterers'  agent  for 
extraordinaiy  disbursements  of  the  ship,  cannot  be 
allowed. 

As  to  the  third  question.  The  chai'terers  cannot  be 
allowed  to  deduct  the  value  of  their  goods  sold  at  th 
Cape.  Such  loss  might  properly  be  made  the  subject 
of  a  personal  action  against  the  ship-owner ;  but  could 
not  be  used  to  reduce  the  amount  of  freight  for  which 
the  shipowner  had  his  lien,  which  amount  is  to  be  strictly 
determined  by  the  charter-pai'ty.  In  Campbell  v.  Tlwmp' 
soiif  1  Starkie,  490,  this  point  seems,  indeed,  to  have  been 
otherwise  decided  ;  but  that  appears  to  be  a  solitaiy  case 
contrary  to  the  uniform  tenor  of  a  long  series  of  decisions. 

But  the  charterers,  though  they  cannot  be  allowed  to 
deduct  the  value  of  the  goods  sold,  cannot  be  comi)eIIed 
to  pay  the  sum  which  would  have  been  payable  by 
them  as  freight  for  the  same,  had  the  goods  been  actually 
delivered  at  the  port  of  destination. 
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COMMON    LAW. 


(The  Office  of  the  Judge 
pk03i0tkd  my  the  b i  shop 
AirouoD.  ^      ^y  Salisbury  r.  The  Rev. 

25  June,  15  Dec.  1862.    j     j^^  Kowlaxd  Williamh 

I    (Clekk). 
Before  the  Rif^ht  Honourable  Du.  Lukhingtox. 

Church  Discipline  Act  (3  <6  4  Vict) — Contraven- 
tion of  Articles  of  Religion  and  Formularies  of 
the  Chtrch  of  England, 

Tlie  trw,  eoiistruction  of  (he  Articles^  Formularies,  and 
Canons,  has  to  he  ascertained  according  to  strict  legal 
principles. 

Tlieological  doctrines  not  determined  by  the  Articles  or 
Liturgy  are  open  questions. 

Opinions  of  eminent  Vieologians  are  not  to  he  received  as 
evidence  oftJte  doctrine  of  tJie  ChurcJi  of  England,  but  arc 
permissible  in  self-defence  to  the  person  accused. 

The  Court  will  not  resort  to  Scripture  as  Hve  standard 
by  which  a  doctrine  shall  be  measured. 

A  clergyman  wJio,  in  reviewing  a  book,  gives  the  substance 
of  unsound  doctrine  from  tfie  book  itself,  is  bound  so  to 
remew  as  to  avoid  his  own  opinions  being  left  u/nexpressed. 

The  clergy  are  bound,  by  the  6th,  7th,  and  20th 
Articles,  to  confomCja  all  thelBooks  of  Scripture  declared 
by  the  Church  to  be  Canomeal,  and  cannot  publish  or 
esptntse  any  opinions  to  the  contrary.  Nevertheless,  the 
bonft  fide  folloioing  or  sanctioning  conclusions  of  orthodox 
divines  as  to  certain  f)er8es,'or  parts  of  the  Caaunvieal  Books 
hairing  been  erroneously^irUaroduosd  into  Scripture,  is  not  a 
derogation  of  the  Books  themselves,  or  of  tfuir  authority, 
and  is  not  therefore  an  ecclesiastical  offence. 

The  Court  will  not' take  into  account  a  verbal  retractation 
by  a  defendant. 

The  defendant  in  this  suit  is  Vicar  of  Brood  Clialke,  in 
the  county  of  Wilts,  diocess'of  Salisbury,  and  the  author 
of  a  review  of  "  Bansen's  Biblical  Researches,"  which 
was  published  in  a  volume,  entitled  "Essays  and 
Reviews."  His  diocesan  took  proceedings  against  him, 
nnder  the  general  ecclcsiasticallaw,  on  the  ground  that  he 
(the  defendant)  had,  in  the  review  of  Buusen's  work,  ex- 
pressed opinions,  and 'maintained  doctrines,  in  contraven- 
tion and  violation  of  the  Articles^of  Religion  and  Formu- 
laries of  the  Church  of  England,  and  prayed  that  the 
defendant  should  be  canonically  corrected  and  punished. 

The  following  is  an  outline  d  the  articles  of  accusation : 

The  first  three  articles  were  of  a  formal  nature. 

Tlie  4tli  article  objected  to  the  publishing  of  a  book, 
entitled  "  Essays^and^Reviews, "  in  the  province  of  Can- 
terbnr}-. 

The  5th  article  [objected  to  the  said   "Essays  and 


Reviews  "  having  passed  through  nine  cMlitions  witliout 
anv  alteration. 

The  6th  article  objected  to  the  Essay  or  Review,  en- 
titled "Bunscn's  Biblical  Researches,"  not  having,  during 
the  editions,  undei^one  any  material  or  substantial  alter- 
ation. 

The  7th  article  objected  to  the  passages  contained  in 
pages  60  and  61,  at  pages  82  and  88,  also  at  pp.  77  and  78 
of  the  Essay,  as  the  doctrines  therein  maintained  and 
affirmed,  were  contrary  to,  and  inconsistent  with,  the 
6th,  7th,  and  20th  Articles  of  Religion,  as  well  as  to 
that  part  of  the  Nicene  Creed  wliich  declares,  in  sab- 
stance,  that  the  Holy  Ghost  spake  by  the  Prophets, 
contrary  likewise  to  that  portion  of  Holy  Scripture 
appointed  in  the  Book  of  Common  Prayer  to  be  read  as 
the  Epistle  for  Christmas  Day,  Heb.  i.  ;  and  the  Epistle 
for  the  Epiphany,  Ephesians  iii.  1. 

The  8th  article  objected  to  the  passages  at  pp.  65,  66, 
67,  68,  69,  70,  71,  72,  78,  74,  as  maintaining  and  affirming 
that,  in  the  books  of  the  Old  Testament  there  is,  with  the 
exception  of  a  few  doubtful  passages,  no  element  of 
divinely  inspired  prediction  or  prognostication  of  future 
persons  or  events ;  and  that  the  doctiines  thereiu  con- 
tained are  inconsistent  with,  and  cuntraiy  to,  the  6th  and 
7th  Articles  of  Religion,  and  contrary  to  tliat  portion  of 
the  Nicene  Creed  which,  in  substance,  declares  that  the 
Holy  Ghost  spake  by  the  Prophets,  as  well  as  to  the  por- 
tions of  Holy  Scriptui*e  contained  in  the  Book  of  Common 
Prayer,  Luke  xxiv.  18,  26  ;  also,  Acts  xiii.  26. 

The  9th  article  objected  to  the  passages  at  pp.  76,  77, 
as  maintaining  and  affirming  that  Job  was  not  a  rt^al 
historical  person,  and  that  the  books  contained  in  the  Old 
Testament  were  not  written  by  him,  nor  had  they  autho- 
rity binding  on  the  Church  ;  likewise,  that  the  Book  of 
Daniel  was  not  the  work  of  the  Prophet,  and  had  no 
authority  binding  on  the  Church,  and  that  these  doc- 
trines are  inconsistent  with,  and  contrary  to,  the  6tli 
Article  of  Religion,  as  also  with  the  teaching  of  tlic 
Church  in  the  form  and  manner  of  making  deacons. 

The  10th  article  objected  to  the  passages  in  jMges  S3, 
84,  85,  and  note  8  at  the  foot  of  page  84,  as  maintaining 
and  affirming  that  the  Revelation  of  St.  John,  the  Epistle 
to  the  Hebrews,  and  the  Epistle  of  St.  Peter,  are  not 
respectively  parts  of  Holy  Scriptui-e,  whose  authority  i> 
binding  upon  the  Church,  and  that  such  doctrine  is 
inconsistent  with  the  6th  Article  of  Religion,  and  with 
that  portion  of  Holy  Scripture  appointed  by  the  Book 
of  Common  Prayer  to  be  read  on  All  Saints  Day.  (Reve- 
lations vii.  2.) 

The  11th  article  objected  to  the  passages  at  |>ages  5o*, 
59,  61,  as  maintaining  and  affirming,  that  the  statement 
of  Holy  Scripture,  as  to  historical  fficts,  may  be  read  and 
imdcrstood  in  a  wholly  figurative  sense,  and  in  a  nan- 
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natuzal  aeuae ;  sncli  doctrine  being  inconsistent  \rith  the 
6tli  and  7th  Articles  of  the  Chai*ch,  and  contrary  to  the 
teaching  of  the  Church,  as  contained  in  that  portion  of 
Holy  Scriptare^  appointed  by  the  Book  of  Common 
Prayer  to  be  read  on  the  evening  of  the  first  Sunday  of 
Lent  (Gen.  xxiL) ;  also  to  that  portion  of  Holy  Wiit,  to 
1)^Tcad  in  the  morning  of  All  Saints'  Day — (viz.,  fix>m 
the  33rd  verse  of  the  11th  chapter  of  Hebrews,  to  the 
7th  verse  of  the  12th  chapter)— and  inconsistent  with 
iha  teaching  of  the  Church,  in  the  form  and  manner  of 
making  deacons. 

The  12th  article  objected  to  the  passages  at  pages  81 
and  87*  m  maintaining  and  affirming  that  the  offering 
of  Christ  is  not  a  propitiation  for  the  sins  of  the  whole 
world.  Which  doctrine  is  inconsistent  with  the  2nd  and 
31st  Articles  of  the  Church,  and  oontmry  to  the  teach- 
ing of  the  Church,  as  contained  in  the  Prayer  of  Conse- 
cration, in  administering  the  Holy  Communion. 

The  13th  article  *  objected  to  the  passage  at  page  6, 
as  maintaining  and  affirming,  that  the  element  of  water 
is  not  a  divinely  ordained  means  whereby  we  receive  the 
spintual  grace  in  the  Sacrament  of  Baptism ;  and  that 
.sudi  doctrine  is  contrary  to,  and  inconsistent  with,  the 
27th  Article  of  Beligiun  and  the  teaching  of  the  Church, 
as  contained  in  the  Catechism  and  as  set  forth  in  the 
Book  of  Common  Prayer.  And  that  the  defendant  had 
aUo  maintained  and  affirmed,  that  St.  Augustine  falsely 
introduced  the  notion  of  original  sin  attaching  to  every 
person  bom  into  this  world,  and  deserving  God's  wrath 
and  damnation,  which  doctrine  is  inconsistent  with  the 
9th  Article  of  Bdigion,  and  contrary  to  the  teaching  of 
this  Church,  as  contained  in  the  Ministration  of  Public 
Baptism  of  Infants,  to  be  used  in  the  Chnrch. 

The  14th  article  objected  to  the  passages  at  page  82, 
as  inaintainlug  and  affirming,  that  the  incarnation  of  our 
Lord  Jesos  Christ  was  purely  spiritual,  and  that  the  Son 
of  God  did  not  take  man's  nature  in  the  womb  of  the 
Bksaed  Virgin,  which  doctrine  is  inconsistent  with  the 
2nd  Article  of  Religion. 

The  15th  article  objected  to  the  passages  at  pages  80 
and  81,  as  maintaining  and  affirming,  that  justification 
by  iaith  means  only  the  peaoe  of  mind,  or  sense  of 
Divinfi  approval,  which  comes  of  trust  in  a  righteous 
God,  and  that  justification  is  a  verdict  of  forgiveness 
u[>on  our  re|)entance,  and  of  acceptance,  upon  the  offer- 
ing of  •ur  hearts ;  which  doctrine,  or  opinion,  is  contrary 
to',  and  inconsiitent  with,  the  11th  Article  of  Religion. 

The  16th,  18th,  19th,  20th,  2l8t,  and  22nd  articles 
wa«  of  a  formal  nature. 

The  17th  article  objected  that  the  manifest  tendency, 
(TOfje,  object,  a&d  design  of  the  whole  Essay,  was  to 
ineidoato  a  disbelief  in  tlie  Divine  inspiration  and 
autiMrity  of  the  Scriptures  contained  in  the  Old  and  New 
Teatenents,  and  to  rodnee  the  Holy  Scriptures  to  the 
level  flf  a  mere  human  composition,  such  as  the  writings 
of  ImAat  and  Miilfam. 


defendant  was  charged  with  maintaining  opinions  which 
he  did  not  hold — ^the  views  imputed  to  him  were  those 
of  Baron  Bunsen,  not  of  the  reviewer — that  the  opiniona 
imputed  to  the  defendant  had  been  submitted  to  a  test 
not  warranted  by  Ecclesiastical  Law — viz.,  extracts  from 
the  Bible.  The  6th  and  7th  Articles  of  Religion,  the 
two  standard  authorities  of  the  Church,  declare  that  the 
Bible  is  tlie  law  of  the  Church,  and  contains  all  things 
necessary  to  salvation,  but  do  not  assert  that  eveiything 
contained  in  the  Bible  is  literally  true.  In  these  two 
articles  the  questions  of  inspiration,  criticism,  and  inter- 
pretation ai*o  left  open.  The  Church  of  England  declai'od 
that  the  Bible  is  an  inspii'cd  book,  but  did  not  place  it 
above  the  reach  of  criticism:  and  the  opinions  the  defen- 
dant was  charged  with  maintaining  wore  not  opinions 
forbidden  to  a  cleigymau  to  hold  and  publish.  In 
suj)port  of  the  aigument  that  diverse  views  had  been 
held  by  eminent  prelates  and  theologians  within  the 
Church  without  correction,  and  on  the  questions  of  in- 
spiration, criticism  and  interpretation,  the  works  of  the 
following  divines  were  refeiTed  to :  —  Chillingworth, 
Jeremy  Taylor,  Hooker,  Barrow,  Bishop  Warburton^* 
Dr.  Hay  (Lectures),  Bishop  of  Hereford's  Bampton 
Lectures,  Bishop  Lowth's  introduction  to  tlie  translation 
of  Isaiah,  &c. 

The  Oarham  Case  (Moore's  Reports), 

Deniaon  Case  (Moore's  Rejiorts)  and 

Murder  v.  Ueath^  8  Jur.  (x.  s.)  287, 
were  cited. 

Pfiillimare,  Q.C.  (Coleridge,  Q.C,  and  Stadbey  with 
him),  for  the  promoter  was  heard  in  support  of  the 
admissibility  of  the  libel,  and  referred,  inter  alia,  to 

Wheathy  on  the  Book  of  Common  Prayer. 

Bishop  CosiiCs  Notes  on  the  Prayer  Book. 

Lee  on  Iiuqnration,  and  the  cases  cited,  suprS. 


h  4  ^'  {F^-Joiites  Stephen  with  him),  in  oppo- 
Bitioa  ts  IIm  oteas&ion  of  the  libel,  objected  tlmt  the 


25  June,  1862. 

His  Lordsuip,  in  delivering  judgment,  said — 

This  case  has  come  before  the  Court  under  the  follow- 
ing circumstances : — In  the  year  1860,  a  volume  was 
published  entitled  "  Essays  and  Beriows  :-"  thesa  Essays 
were  on  theological  subjects,  and  composed  by  different 
authors,  but  mainly  by  clergymen  of  the  Church  of  Eng- 
land ;  and  amongst  them  was  a  review  of  Baron  Bunsen's 
'*  Theological  Researches,"  written  by  the  Rev.  Dr. 
Williams,  vicar  of  Broad  Chalke,  in  the  diocese  of  Salis- 
bury. The  volume  created  gi*eat  public  excitement,  and  the 
Bench  of  Bishops  expressed  their  disapprobation  thereof. 
The  Bishop  of  Salisbury  thouglit  right  to  take  proceed- 
ings against  Dr.  Williams ;  and  accordingly,  by  virtue  of 
a  power  contained  in  the  Church  Discipline  Act,  sent  the 
case  by  letters  of  request  up  to  this  Couit.  Articles  wore 
filed  according  to  tiie  ordinary  course ;  and  the  couusei 
for  Dr.  Williams  now  object  to  the  admission  of  those 
articles.  The  case  was  argued  before  me  elaboral^ly  and 
with  great  ability. 

The  nature  of  the  questions  now  to  be  considered  must 
necessarily  excite  in  the  Judge  required  to  take  cc^gnisance 
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of  them  the  deepest  anxiety  to  avail  himself  of  all  pos- 
sible assistance  to  arrive  at  a  just  conclusion.  For  this 
reason  I  determined  to  postpone  my  decision  as  to  the 
admissibility  of  these  articles  until  the  Judicial  Com- 
mittee liad  pronounced  their  judgment  upon  the  apj)eal 
in  the  case  of  Burder  v.  HeaUi.  There  is  this  much  in 
common  between  that  case  and  the  present,  that  both  are 
criminal  proceedings  against  a  clergyman  of  the  Church 
of  England  for  advisedly  maintaining  doctrine  alleged  to 
be  contrary  to  ecclesiastical  law.  But  there  is  this  dis- 
tinction :  in  Burder  v.  Heath  the  prosecution  was  based 
on  the  statute  of  the  13  Elizabeth,  c.  12,  the  charge 
being  that  of  having,  in  violation  of  that  statute,  pro- 
pounded doctrine  contrary  to  that  laid  down  in  certain 
of  the  Articles  of  Religion.  In  the  present  ca.se  a  breach 
of  that  statute  is  not  assigned ;  but  the  promulgation 
of  doctrines  contrary  to  the  Articles  of  Religion,  and  in 
derogation  of  the  Book  of  Common  Prayer,  is  chai^ged. 
How  far  this  distinction  may  be  important  shall  be 
pointed  out  in  the  course  of  my  judgment 

The  objections  offered  to  the  admissibility  of  these 
pleadings  may  be  described  as  of  a  threefold  character. 
Ist,  it  is  said  that  divers  opinions  are  imputed  to  Dr. 
Williams  which  he  has  not  maintained  ;  2ndly,  that  the 
opinions  imputed  to  him  have  been  submitted  to  a  test 
not  warranted  by  ecclesiastical  law,  viz.,  extracts  from 
the  Bible ;  3rdly,  that  the  opinions  which  the  articles 
may  show  Dr.  Williams  to  have  maintained,  are  not 
opinions  forbidden  to  a  clergyman  to  hold  and  publish. 

Now  the  case  of  Burder  v.  Heath  has  determined  what 
are  the  conditions  to  be  enforced  with  regard  to  the 
framing  of  the  articles.  In  this  respect  I  think  it  makes 
no  difference  that  that  case  was  a  prosecution  under  the 
statute  of  Elizabeth,  whilst  this  is  under  the  general 
ecclesiastical  law.  Both  cases  are  criminal  proceedings, 
and  both  alike  require  precision  and  distinctness  in  plead- 
ing. The  condition  enforced  in  Burder  v.  Heath  was, 
that  the  articles  should  specify,  on  the  one  hand,  the 
opinions  which  the  clerk  has  advisedly  maintained  ;  on 
the  other,  the  doctrines  of  the  Church  which  the  opinions 
are  alleged  to  contravene,  and  the  particular  Articles,  or 
portions  of  the  Formularies,  which  contain  these  doc- 
trines. It  will  be  my  duty  to  follow  these  directions  in 
the  present  case. 

Bearing,  then,  in  mind  these  rules,  I  will  now  address 
myself  to  the  objections  on  the  part  of  Dr.  Williams. 

First,  then,  as  to  whether  opinions  have  been  imputed 
to  Dr.  Williams  which  he  has  not  maintained.  It  is 
necessary  that  the  pleadings  should  clearly  set  forth  the 
ppinions  which  Dr.  Williams  has  advisedly  maintained, 
and  which  are  alleged  to  be  contrary  to  doctrines  as 
by  law  established.  But  at  the  outset  there  is  a  diffi- 
culty arising  from  the  nature  of  the  composition  itself. 
This  Essay  by  Dr.  Williams  is  not  an  original  work,  but 
a  review  by  him  of  an  original  work  by  Baron  Bunsen. 
Now,  in  the  case  of  almost  any  review,  it  would  be 
equally  incorrect  to  attribute  all  its  contents  exclusively 
to  the  author,  or  exclusively  to  the  reviewer;  at  the 
same  time,  the  two  characters  necessarily  tend  to  pass, 


sometimes  almost  imperceptibly,  the  one  into  the  other. 
The  difficulty  is  to  distinguish  them  ;  to  assign  to  each 
writer  what  properly  belongs  to  him.     Which  opinion 
belongs  to  Baron  Bunsen  ?  wliich  to  Dr.  Williams  ?  which 
to  both?     What  does  Dr.  Williams  merely  quot6  as 
having  been  said  by  Baron  Bunsen  ?  what  does  he  adopt 
so  as  to  make  it  his  own  ?    These  questions  must  cleaiiy 
in  each  case  be  answered  before  the  Court  can  determine 
what  it  is  which  Dr.  Williams  has  advisedly  maintained. 
This  leads  me  to  point  out  the  obligations  imposed 
upon  a  clergyman  by  his  legal  position  in  the  case  of  his 
reviewing  a  work  containing  unorthodox  opinions.    It  is 
the  more  necessary  for  me  to  do  so,  because  this  is,  as  1 
believe,  the  first  case  in  which  proceedings  have  been 
commenced  against  a  clergyman  on  account  of  a  review 
written  by  him.     That  a  clergyman  may  review  a  work 
containing  unorthodox  opinions,  if  he  eiqpress  his  disajv 
probation  of  them,  or  if  he  refute  them  by  argument,  is 
really  almost  a  self-evident  proposition.     Of  course,  such 
a  review  may  be  a  public  benefit     The  opposite  case  of 
a  clergyman  reviewing  a  book  which  upholds  unorthodox 
doctrines,  and  expressing  direct  approval  of  such  doc- 
trines, is  a  case  I  need  not  put     But  I  must  approach 
closer  to  the  present  case.     What  if  a  reviewer,  being  a 
clei^gyman,   after    correctly  stating  wholly  imorthodox 
opinions  of  his  author,  does  not  attempt  to  refute  them, 
does  not  expressly  cither  approve  or  condemn  them,  but 
declares  his  general  approbation  of  the  book  containing 
them  ?     Approbation  may  be  general  or  particular ;  it 
may  be  so  general,  the  commendation  of  the  whole  may 
be  so  sweeping,  as  to  include  every  thing  not  specially 
excepted.     Under  such  circumstances,  in  order  to  arrive 
at  a  safe  conclusion  as  to  any  particular  part,  the  whole 
of  the  Essay,  so  far  as  it  can  at  all  apply,  must  be  taken 
into  consideration. 

I  must  go  further ;  I  must  hold  that  it  is  not  com- 
petent to  the  reviewer,  when  he  either  states  or  professes 
to  give  the  substance  of  unsound  doctrine  from  the  work 
reviewed,  to  leave  his  own  opinion  in  the  dark.  Were  it 
otherwise,  it  would  be  possible  for  a  clergyman,  under 
colour  of  a  review,  to  disseminate,  even  with  the  sanc- 
tion of  his  name  and  profession,  opinions  and  arguments 
directly  opposed  to  the  doctrine  (as  by  law  established) 
of  the  Church.  In  fact,  in  that  case  a  clergyman  might 
with  impunity  republish  even  an  infidel  work. 

The  first  inquiry,  therefore,  is,  has  Dr.  Wifliaros 
clearly  shown  a  general  approbation  of  the  opinions  and 
doctrines  contained  in  this  Review  t  Has  he,  in  effect, 
generally  adopted  them  as  his  own  ?  The  answer  most 
depend  upon  a  consideration  of  the  whole  Review.  After 
many  perusals  of  the  Essay,  after  carefully  considering  the 
arguments  of  his  counsel,  I  think  this  Review  does  prove 
a  general,  but  not  indiscriminate,  approval  of  the  opinions 
quoted  from  the  work  of  Baron  Bunsen, — a  general 
adoption,  with  particular  exceptions;  and  I  como  to 
this  conclusion  the  more  readily,  because,  with  respect 
to  a  very  large  part  of  the  extracts  on  which  the  charges 
are  founded,  Dr.  Williams's  counsel  have  declared  that 
they  espouse  and  defend  them.     If  there  be  parts  as  to 
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which  the  approval  of  Dr.  Williams  is  still  left  in  doubt, 
sorely  Dr.  Williams  himself  is  responsible  for  that  diffi- 
culty ;  surely  it  was  his  duty  to  have  taken  care  that 
he  did  not  so  arrange  his  quotations  and  shape  his  obser- 
vations, as  to  leave  it  in  doubt  whether  he,  a  clei^yman 
of  the  Church  of  England,  approved  of  what  may  be 
found  to  be  repugnant  to  the  doctrines  as  by  law  esta- 
blished. 

The  second  objection  is,  that  quotations  from  the 
Epistles,  Crospels,  and  Lessons  have  been  improperly 
introduced  against  Dr.  Williams.  I  think  I  shall  best 
consider  this  objection,  and  at  the  Bame  time  mark  out 
the  course  of  my  judgment,  by  stating  what  are  the 
legal  tests  of  doctrine  in  the  Chui*ch  of  England.  This 
statement  is  of  the  last  importance,  in  order  that  the 
issue  in  this  case  should  be  clearly  settled.  What  has 
the  Court  to  try  ?  Theological  error  in  its  general 
sense, — t.  e.,  whether  Dr.  Williams  is  sound  or  uusound 
in  his  theological  views ;  whether  he  has  maintained 
doctrine  inconsistent  with  the  tme  doctrine  of  the 
Christian  faith  ?  Certainly  not.  The  issue  is,  has  Dr. 
Williams  promulgated  doctrines  at  variance  with  the 
doctrines  of  tiie  Church,  as  declared  in  the  Articles  and 
Fonnularies  ?  To  use  the  words  of  the  judgment  in  the 
Cforham  Ccae : 

"This  Court  has  no  jurisdiction  or  authority  to  settle 
matters  <^  faith,  or  to  determine  what  ought  in  any 
particular  to  be  the  doctrine  of  the  Church  of  England. 
Its  doty  extends  only  to  the  consideration  of  that  which 
is  by  law  established  to  be  the  doctrine  of  the  Church  of 
En^and,  upon  the  tme  and  legal  construction  of  her 
Articles  and  Formularies." 

The  Articles  of  Reli^on  are  enforced  by  the  13  Eliz. 
c.  12.  The  Liturgy  is  made  a  standard  by  1  Elix.  c.  2, 
and  also  by  the  Act  of  Uniformity.  The  Statute  of 
1  Eliz.  prescribes  that  "if  any  manner  of  Parson, 
Ticar,  or  other  whatsoever  Kinister  shall  preach,  de- 
clare, or  speak  any  thing  in  the  derogation  or  depraving 
of  the  Book  of  Common  Prayer,  or  any  thing  therein 
contained  or  of  any  part  thereof,  and  shall  be  thereof 
lawfully  convicted,^'  he  shall  be  punished  as  therein 
mentioned.  By  the  Act  of  Uniformity,  13  and  14 
Car.  2,  c.  4,  s.  5,  it  is  prescribed  that  every  beneficed 
penwn  shall,  within  a  cei^tain  time  after  taking  posses- 
noD,  openly  and  publicly  before  the  congregation  assem- 
bled, declare  his  unfeigned  assent  and  consent  to  the  use 
of  all  things  in  the  Book  of  Common  Prayer  contained 
and  prescribed.  Conformity  to  both  the  lituiigy  and 
the  Articles  is  also  imposed  by  the  Thirty-sixth  Canon. 
The  Canons  are  binding  on  the  Cleigy.  The  Homilies 
are  aLso  a  standard  of  doctrine,  by  virtue  of  the  Thirty- 
fifth  Article  of  Religion.  But  to  the  Homilies  I  need 
not  ftother  advert,  because  no  offence  against  them  is 
pleaded  in  the  articles  of  charge. 

Tkm  catiioritativo  definition   given  by  the  Judicial 
of  the  duties  of  the  Court,  clears  the  present 
^4a€  vuloQi  considerations  that  were  brought  to  my 
nortcmln  Ihr  oonrae  of  the  argument. 

lalfe*  teft  phoe,  as  to  the  general  impression  produced 


by  this  book.  The  Court  cannot  pretend  ignorance  of 
the  great  excitement  created  by  the  publication  of  tliis 
volume ;  but  the  effect  of  such  excitement  upon  the 
mind  of  the  Court,  ought  to  be  this  only :  to  induce  me 
to  exercise  all  the  care  and  vigilance  in  my  power,  and 
to  preserve  a  perfectly  equal  and  dispassionate  mind, 
looking  only  to  ascertain  the  law,  and  justly  administer 
it.  It  has  been  said,  that  this  volume  has  been  censured 
by  the  whole  episcopal  bench.  Be  it  so.  1  cannot 
accede  to  the  argument  that  the  mind  of  the  Court 
should  be  influenced  by  that  circumstance.  Individually, 
1  should  receive  with  the  highest  respect  the  opinioa  of 
the  right  rev.  prelates  ;  as  a  Judge,  1  can  be  guided  hy^ 
nothing  but  judicial  authority.  This  is  not  a  Court  of 
Divinity,  but  a  Court  of  Ecclesiastical  Law. 

Secondly,  with  regard  to  the  opinions  of  theologians 
upon  the  masters  in  questifm.     There  is  an  abundance  of 
sermons,  lectures,  and  other  works  of  very  eminent  divines 
of  Hie  Church  of  England.     It  may,  perhaps,  surprise 
some,  when  I  declare  my  opinion,  that  I,  as  Judge  of 
the  Ardies  Court,,  cannot  take  for  my  guide  the  authority 
of  even  the  most  learned  and  orthodox  divines  of  onr 
Chui'ch.     But  so  it  is :  it  follows  as  a  consequence  of 
the  duty  of  the  Court  as  defined  in  the  Gorham  judg- 
ment.    The  Court  has  to  ascertain  the  tme  construction 
of  the  Articles  of  Beligion  and  the  Formularies,  and 
that  according  to  strict  legal  principles.    Great  divines, 
on  the  other  hand,  who  have  maintained  and  illustrated 
the  leading  doctrines  of  the  Church,  have  had  open  to 
them  not  the  Holy  Bible  only,  but  the  whole  history  of 
the  world,  all  that  constitutes  science  and  knowledge. 
Their  materials  are  different,  their  mode  of  reasoning 
different,  the  evidence  of  a  distinct  kind,  and,  I  think 
I  may  say,  not  adapted  to  the  just  decision  of  a  legal 
question.     Accordingly — subject  to  what  1  ahall   pre- 
sently state  as  to  the  admissibility  of  precedents  in 
certam  special  circumstances— I  shall  neither  form  my 
opinion  upon  the  authority  of  any  of  the  eminent  divines, 
whose  works  have  been  brought  to  the  attention  of  the 
Court,  nor  quote  any  passages  from  their  writings  which 
might  support  my  conclusions,  nor  attempt  to  gnip|de 
with  the  various  citations  from  learned  works,  which 
mig^  appear  to  conflict  with  them.      I  should  very 
deeply  lament  if  the  opinion  I  have  formed  militated 
against  those,  which,  though  they  may  not  have  received 
legal  confirmation,   yet  have  acquired  the  approbation 
and  adherence  of  the  great  body  of  the  divines  of  the 
Church  of  England ;  yet  so  assured  do  I  feel  that  the 
course  I  have  marked  out  for  myself  is  dictated  by  law, 
that  1  would  adhere  to  it  at  the  risk  of  a  difference  from 
authority  however  much  to  be  reverenced. 

The  Articles  of  Religion,  the  Formularies,  and  tho 
Canons,  interpreted  according  to  legal  construction,  arc 
binding  upon  the  clergy.  It  has,  indeed,  been  said,  that 
this  obligation  would  deny  to  cleigymen  the  right  of 
private  judgment,  and  that  the  Reformation  was  founded 
upon  that  right.  With  this  position,  1  need  not  concern 
myself.  This,  however,  is  most  certain,  that  the  Statute 
of  Elizabeth  went  on  the  assumption,  that  the  truth .  of 
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the  Articles  was  so  proved,  that  it  could  not  be  shaken. 
But,  at  all  events,  what  the  law  takes  notice  of  in  a 
clergyman,  is  not  the  opinions  which  he  holds  in  private, 
but  the  opinions  which  he  jvdvisedly  maintains  and  pro- 
mulgates. I  take  it  to  be  the  undoubted  law  of  England, 
that,  except  on  the  occasions  where  examination  of  clerks 
by  superior  authority  is  specifically  directed  by  law,  a 
person  in  orders  may  hold  what  opinions  he  will,  provided 
they  are  kept  within  his  own  breast.  What  opinions  it 
is  compatible  with  his  profession  privately  to  entertain, 
is  a  matter  to  be  settled  by  his  own  conscience,  not  by 
the  law.  There  is  no  inquisitorial  power.  In  the  present 
case,  however,  no  such  question  arises.  For  it  is  to  be 
assumed — ^for  the  purpose  of  the  argument  only — that 
this  review  was  published  by  Dr.  Williams. 

Again,  it  is  said,  this  authoritative  imposition  of 
doctrine,  would  deny  to  clergymen  participation  in 
modem  discoveries  of  science  or  history.  A  difficulty 
thus  arises.  On  the  one  hand,  it  seems  not  reasonable  to 
suppose  that  it  was  intended  to  shut  out  all  inquiry,  and 
abnegate  all  future  discoveries,  however  important.  On 
the  other,  the  Act  of  the  Legislature  proceeded  on 
this  basis,  that,  for  the  purposes  intended,  the  Church 
was  in  possession  of  all  the  truth,  and  that  nothing  In 
that  respect  remained  to  be  discovered.  Accordingly,  the 
Articles  were  framed,  and  all  clergymen  forbidden,  under 
severo  penalties,  to  impugn  them.  But,  to  remove  all 
doubt,  I  will  put  the  case  in  a  strong  point  of  view.  I 
will  presume  a  discovery  to  be  made  of  great  importance, 
&nd  proved  to  the  satisfaction  of  very  many  scholars  and 
divines,  and  that  such  discovery  militates  against  some 
of  the  Articles.  What  is  the  duty  of  a  clergyman  ? — 
what  of  the  Court  ?  Is  the  clergyman  at  liberty  to  use 
such  discoveries,  so  as  advisedly  to  maintain  what  is 
repugnant  to  the  Aiticles  ?  I  apprehend,  certainly  not. 
Is  the  Court  to  discuss  whether  the  discovery  be  a  real 
or  true  discovery,  to  define  its  effect  and  operation  ?  The 
Court  can  do  no  such  thing ;  it  has  only  to  administer 
the  law.  The  duty  of  the  Court  is,  to  shut  its  ears  to  all 
such  discoveries.  It  is  bound  by  law  so  to  do.  The  law 
must  be  obeyed,  even  in  what  may  be  termed  most  ex- 
travagant circumstances.  The  Court  of  Queen's  Bench 
proclaimed  and  adliered  to  that  principle  in  the  case  of 
Ash/ord  v.  ThomUm  (1  B.  and  Aid.  460),  where  wager  of 
battle  was  demanded.  Assuming  the  possibility  of  such 
discoveries  as  I  have  supposed,  the  consequence  may 
arise,  that  discussions,  by  the  clergy,  leading  to  truth,  may 
be  excluded ;  but  if  such  should  indeed  be  the  case,  and  if 
it  should  be  deemed  to  need  redress,  recourse  must  tie  had 
to  the  highest  authorities — viz.,  the  Legislature,  which 
established  the  Articles  and  Book  of  Common  Prayer. 

Much,  also,  has  been  said  for  Dr.  Williams,  to  the 
effect,  that  the  doctrine  of  the  Church,  as  by  law  esta- 
blished, leaves  what  have  been  termed  **  open  questions," 
and  also  pays  regard  to  precedents  of  theological  opinions. 
Each  of  these  matters  has  been  determined  by  the 
judgment  in  the  Gorham  Case, 

With  regard  to  open  questions,  that  judgment  contains 
the  following  important  passage  :— 


"The  Church,  having  resolved  to  frame  Articles  of 
Faith,  as  a  means  of  avoiding  diversities  of  opinion,  and 
establishing  consent  touching  true  religion,  must  be  pre- 
sumed to  have  desired  to  accomplish  that  object  as  far  as 
it  could,  and  to  have  decided  such  of  the  questions  thcu 
under  discussion,  as  it  was  thought  proper,  prudent,  and 
practicable  to  decide.  But  it  could  not  have  intended  to 
attempt  the  determination  of  all  the  questions  which  had 
arisen,  or  might  arise,  or  to  include  in  the  Articles  an 
authoritative  statement  of  all  Christian  doctrine  ;  and, 
in  making  the  necessary  selection  of  the  points  which  it 
was  intended  to  decide,  we  may  be  allowed  to  presume, 
that  regard  was  had  to  the  points  deemed  most  important 
to  be  made  known  to,  and  to  be  accepted  by,  the  members 
of  the  Church,  and  to  those  questions  upon  which  the 
members  of  the  Chm'ch  could  agree,  and  that  other 
points,  and  other  questions,  were  left  for  future  decision, 
by  competent  auihority  ;  and,  in  the  meantime,  to  the 
private  judgment  of  pious  and  conscientious  persons. 

''Under  such  circumstances,  it  would,  perhaps,  have 
been  impossible,  even  if  it  had  been  thought  desirable, 
to  employ  language  which  did  not  admit  of  some  latitude 
of  interpretation.  If  the  doctrine  were  confined  within 
such  limits  as  might  be  allowed  without  danger  to  any 
doctiine  necessary  for  salvation,  the  possible,  or  probable, 
difference  of  interpretation,  may  have  been  designedly 
intended,  even  by  the  framers  of  the  Ai-ticlcs  themselves ; 
and,  in  all  cases  in  which  the  Articles,  considered  as  a  test, 
admit  of  different  interpretations,  it  must  be  held,  that 
any  sense  of  which  the  words  fairly  admit,  may  be 
allowed,  if  that  sense  be  not  contradictory  to  something 
which  the  Churoh  has  elsewhere  allowed  and  required ; 
and,  in  such  a  case,  it  seems  perfectly  right  to  conclude, 
that  those  who  impose  the  test,  command  no  more  than 
the  form  of  words,  employed  in  their  literal  and  gram- 
matical sense,  conveys  or  implies,  and  that  those  who 
agree  to  them  are  entitled  to  such  latitude  or  diversity  of 
interpretation  as  the  same  form  admits. 

**  If  it  were  supposed,  that  all  points  of  doctrine  were 
decided  by  the  Church  of  England,  the  law  could  not 
consider  any  point  as  left  doubtful.  The  application  of 
the  law,  or  the  doctrine  of  the  Church  of  England,  to 
any  theological  question  which  arose,  must  be  the  subject 
of  decision  ;  and  the  decision  would  be  governed  by  the 
construction  of  the  terms  in  which  the  doctrine  of  the 
Churoh  is  expressed-^viz.,  the  construction  which,  on  the 
whole,  would  seem  most  likely  to  be  right. 

*'  But  if  the  case  be,  as  it  undoubtedly  is,  that  in  the 
Church  of  England  many  points  of  theological  doctrine 
have  not  been  decided,  then  the  first  and  great  question 
which  arises  in  such  cases  as  the  present  is,  whether  the 
disputed  point  is,  or  was  meant  to  be  settled  at  all,  or 
whether  it  is  left  open  for  each  member  of  the  Church  to 
decide  for  himself^  according  to  his  own  conscientioQS 
opinions.  If  there  be  any  doctrine  on  which  the  Articles 
aro  silent,  or  ambiguously  expressed,  so  as  to  bo  capable 
of  two  meanings,  we  must  suppose  that  it  was  intended 
to  leave  that  doctrine  to  private  judgment,  unless  the 
Rubrics  and  Formularies  distinctly  decide  it    If  th'^y 
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do,  we  must  conclude  that  the  doctrine  90  decided  is  the 
dwtrine  of  the  Church.  But,  on  the  other  hand,  if  the 
expressions  used  in  the  Rubrics  and  Formularies  are  am- 
biguous, it  is  not  to  be  concluded  that  the  Church  meant 
to  establish  indirectly  as  a  doctrine  that  which  it  did  not 
establish  directly  as  such  by  the  Articles  of  Faith, — the 
code  avowedly  made  for  the  avoiding  of  diversities  of 
opinion,  and  for  the  establishing  of  consent  touching 
true  religion.'* 

This  declaration  by  their  Lordships,  that  all  theological 
doctrines  not  determined  by  the  Articles  or  Liturgy  are 
open  questions,  is,  I  think,  a  just  exposition  of  the  law. 
It  is  indeed  a  question  of  deep  importance  whether  or 
not  they  may  be  offences  against  the  doctrines  of  the 
Church  of  England,  which  cannot  be  included  within  the 
Articles  and  Formularies.     But  if  there  be,  I  am  told 
by  the  Superior  Court  that  it  is  not  for  me  to  decide 
such  questions.     I  should  be  very  sorry  to  press  the 
Judgment  of  the  Gorham  Com  in  any  direction  beyond 
its  true  meaning ;  and  it  may  be  that,  in  using  general 
expressions  to  the  effect  that  their  inquiries  should  be 
confined  to  what  was  laid  down  by  the  Articles  and 
Formularies,  their  Lordships  did  not  intend  in  all  cases, 
absolutely  and  without  exception,  to  exclude  inquiry 
into  anything  not  so  expressly  laid  down.     But  I  must 
declare  my  inability  to  discover  with  certitude  any  ex- 
cejitions   which   would   justify    me    in    exceeding    the 
boundaries  of  the  Articles  and  Formularies,  and  I  have 
not  the  slightest  inclination  so  to  do.     At  the  same 
time,  I  think  it  true  that,  though  nowhere  distinctly 
expressed,  the  Articles  were  framed  upon  certain  assump- 
tions of  fact  and  belief,  in  which  it  was  then  taken  for 
granted  that  all  Christian  men  agreed.      It  is,  then, 
possible  that  in  a  book  like  the  '*  Essays  and  Reviews  " 
there  may  be  much  that,  in  the  private  opinion  of  the 
Court,  excites  deep  regret  and  is  deserving  of  censure, 
and  yet  that  the  law  of  the  Church  may  not  reach  it. 
My  inquiry  must  be  confined  to  that  which  is  contained 
in  the  Articles  and  Fonnularies. 

Then,  with  regard  to  precedents,  I  find  in  the  judgment 
of  the  ChrrhcLm,  Case  the  following  passage  : — 

"It  appears  that  opinions,  which  we  cannot  in  any 
important  particular  distinguish  from  those  entertained 
by  Mr.  Gorham,  have  been  propounded  and  main- 
tained, without  censure  or  reproach,  by  many  eminent 
and  illustrious  prelates  and  divines  who  have  adorned 
the  Church  from  the  time  when  the  Articles  were  first 
established.  We  do  not  affirm  that  the  doctrines  and 
opinions  of  these  persons  can  be  received  as  evidence  of 
the  doctrine  of  the  Church  of  England ;  but  their  con- 
duct, unblamed  and  unquestioned  as  it  was,  proves  at 
least  the  liberty  which  has  been  allowed  in  maintaining 
such  doctrine." 
And  again — 

**  We  express  no  opinions  upon  the  theological  accu- 
racy of  these  opinions,  or  any  of  them.  The  writers 
whom  we  have  cited  are  not  always  consistent  with 
themaelyeSy  and  other  writers,  of  great  eminence  and 
Worthy  of  great  respect,  hare  held  and  published  very 


different  opinions.  But  the  mere  fact  that  such  opinions 
have  been  propounded  and  maintained  by  persons  so 
eminent  and  so  much  respected,  as  well  as  by  very  many 
others,  appears  to  us  sufficiently  to  prove  that  the  liberty 
which  was  left  bv  the  Articles  and  Fonnularies  has  been 
actually  enjoyed  and  exercised  by  the  members  and 
ministers  of  the  Church  of  England. " 

I  deem  these  observations  to  be  extremely  valuable, 
and  to  furnish  a  useful  guide  to  a  just  decision.  But 
then*  true  imjwrt  recjuires  to  be  well  considered,  that 
the  limits  within  which  they  arc  to  operate  may  be 
clearly  defined. 

In  the  first  place,  tlien,  appeal  to  precedents,  or  to 
the  opinions  declared  by  eminent  theologians,  is  per* 
missible  only  by  way  of  self-defence  to  the  person  accused. 
Such  opinions,  to  use  the  woixls  of  the  Judicial  Com- 
mittee, are  not  to  be  relied  upon  as  **  evidence  of  the 
doctrine  of  the  Church  of  England,"  but  as  evidence 
only  that  liberty  of  opinion  on  the  subject  to  which  they 
relate  has  been  without  censure  exercised  by  the  mem- 
bers of  the  Church  of  England.  To  this  end  they  ought 
to  be  received  irrespective  of  their  theological  soundness 
or  imsoundncss,  subject  however  to  what  I  shall  i)resently 
state.  I  am,  therefore,  relieved  from  the  consideration 
of  all  the  opinions  of  the  eminent  theologians  which 
were  quoted  to  the  Court  on  behalf  of  the  prosecution. 

In  the  next  place,  it  must  be  remembered  that  these 
observations  of  the  Judicial  Committee  touching  latitude 
of  opinion  as  established  by  precedent,  cannot  apply  to 
cases  where  either  the  Articles  of  Religion  or  the  Liturgy 
have  been  manifestly  transgressed ;  for  under  such  cir- 
cumstances every  Court,  from  the  lowest  to  the  highest, 
must  cause  the  law  to  be  executed. 

Thirdly,  when  an  individual  accused  seeks  to  shelter 
himself  under  the  authority  of  others,  it  must  be  shown, 
not  that  strong  opinions  have  been  promulgateil,  but 
that  these  opinions  have  reference  to  tlie  same  subject- 
matter  which  is  under  consideration.  Opinions  of  dis- 
putable orthodoxy  on  one  subject  may  tend  to  justify  the 
same  opinions  on  the  same  subject,  but  they  cannot  be 
brought  in  aid  of  doubtful  doctrines  on  another  subject 
clearly  different.  To  hold  the  contrary  would  be  not 
merely  to  reason  illogically,  but  to  introduce  confusion 
tending  to  impair  the  security  of  all  doctrine. 

For  the  same  reason,  even  where  there  is  no  question 
as  to  the  identity  of  the  subject-matter,  yet  in  weighing 
opinions  which  are  cited  as  precedents,  the  Court  must 
be  guided  by  the  opinions  as  actually  expressed  at  the 
time,  and  not  by  consequences  which  have  since  been 
deduced,  or  may  now  seem  dedncible  from  them.  For 
it  is  obvious  that  the  divines  who  expressed  those 
opinions  might,  whether  logically  or  not,  have  continued 
to  hold  them,  and  yet  rejected  those  alleged  necessary 
consequences ;  or  might  have  reconsidered  and  aban- 
doned, or  at  least  abstained  from  publishing,  those 
opinions,  had  they  foreseen  the  consequences  to  which 
they  would  It^d  ;  or,  again,  they  may  have  escaped  cen- 
sure only  because  the  authorities  of  the  Church  did  not 
foresee  the  consequences.     In  any  point  of  view,  whether 
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we  look  to  the  divines  as  promulgating  those  opinions,  or 
to  the  Church  as  not  condemning  them,  a  difference  from 
those  opinions,  even  in  degree,  except  it  be  quite  insig- 
nificant, is  to  be  treated  as  a  diirerence  in  kind.  In 
matters  of  doctrine,  any  latitude  which  derives  its 
sanction  solely  from  the  absence  of  authoritative  censure, 
is  in  the  nature  of  an  exception,  and  must  clearly  be 
strictly  confined  to  the  limits  within  which  as  a  matter 
of  fact  it  was  tolerated  at  the  time.  To  push  it  further 
would  obviously  be,  under  the  colour  of  precedents,  to 
admit  opinions  which  had  never  received  even  this,  if  1 
may  so  call  it,  negative  sanction  of  the  Church. 

In  acting,  therefore,  upon  the  observatioivi  of  their 
Lordships  in  tlie  Gorkam  Case^  it  behoves  the  Court  to 
apply  them  as  intended,  eadein  iisdcin. 

The  Articles  and  the  Formularies  are  the  legal  tests  of 
doctrine  which  I  have  to  apply  in  the  present  case.  But 
before  doing  so,  it  may  be  convenient  to  lay  down  some 
general  positions. 

As  to  the  order  of  their  application.  In  all  cases  of 
doctrine,  the  Court  will  look,  first,  to  the  Articles,  then 
to  the  Book  of  Common  Prayer.  The  Articles  are  the 
primary  matter  for  consideration,  because  their  special 
objcL't  was  to  prevent  diversity  of  religious  doctrines. 
The  Liturgy  was  not  framed  with  any  such  object,  but 
for  devotional  purposes  ;  or,  to  use  the  expression  of  the 
statute  of  Elizabeth,  to  establish  an  uniform  order  of 
Common  Prayer,  and  of  the  administration  of  the  saci'a- 
mcnts,  rites,  and  ceremonies  of  the  Church  of  England. 
Hence  a  Court  having  to  try  a  charge  of  false  doctrine 
l)ased  upon  the  Litui^,  must  exercise  the  greatest 
vigilance  to  see  that  the  part  of  the  Liturgy  quoted  is  of 
a  stiictly  dogmatical  character,  and  does  not  consist  of 
merely  devotional  expressions. 

With  regard  to  the  meaning  of  the  act  of  subscription 
to  tlie  Articles,  I  have  no  hesitation  in  declaring  my 
opinion,  that  the  subscription  is  a  most  solemn  act,  and 
thiit  though  the  Court  cannot  take  cognisance  of  the 
intentions  of  a  clergyman  when  ho  subscribes  them,  yet 
the  law  will  hold  him  to  have  taken  the  obligation 
sfcuiidum  animum  imponaitis ;  and  that  mind  is  the 
plain  grammatical  sense  of  the  Articles  themselves.  The 
subscription  to  such  articles  is  a  declaration  by  the  sub* 
scriber  of  his  conviction  in  their  truth,  and  a  promise  to 
abide  by  them. 

With  respect  to  the  construction  to  be  put  upon  the 
Aiiielcs  and  Liturgy,  I  again  have  the  advantage  of  the 
oatbority  of  the  Gorkam  Com,  **  The  rules  to  be  applied 
are  tlie  rules  by  law  applicable  to  tlie  construction  of 
all  written  instruments.  The  consideration  of  external 
aad  historical  facts  is  to  be  imported  only  so  far  as  is 
mscessary  to  understand  the  subject  matter  and  the 
meaning  of  the  words  employed.  We  seek  the  plain 
literal  and  grammatical  sense."  To  the  same  effect  is 
the  higher  authority  of  the  king's  declaration. 

It  remains  for  me  to  consider,  whether  reference  is  to 
be  allowed,  on  the  part  of  either  the  prosecution  or  the 
4^ence,  to  the  Bible.  Where,  indeed,  the  allegation  is 
a  breach  of  the  Ai-ticle,  the  ]ioint  is  clear.    In  the  case  of 


Burder  y.  Heath  the  Judicial  Committee  expressed  their 
opinion  in  the  following  terms : — 

**  In  investigating  the  justice  of  such  a  charge,  we  are 
bound  to  look  solely  to  the  statute  and  to  the  Articles. 
It  would  })Q  a  departure  from  our  duty  if  we  were  to 
admit  auy  discussion  as  to  the  conformity  or  noncoa- 
fonnity  of  the  Ai'ticles  of  Ileligion,  or  any  of  them,  with 
the  Holy  Scriptures." 

That  certainly  was  a  proceeding  under  the  Statute  of 
Elizabetlu     But  it  appears  to  me  that,  beyond  nil  doubt, 
the  same  rule  must  be  applicable  to  the  present  case,  ao. 
far  as  the  Articles  of  Religion  are  concerned  ;  for  whether 
the  charge  of  impugning  the  Articles  be  brought  under 
the  statute,  or,  as  it  is  sometimes  called,  in  violation  of 
Ecclesiastical  law,   the  mode  of  interpretation  of  the 
Articles  must  be  the  same.     But  when  the  allegation  is, 
as  in  divers  articles  of  this  case,  that  the  Liturgy  has 
been  contravened,  the  same  question  as  to  the  admis- 
sibility of  the  Bible  as  a  test  of  doctrine  arises,  though  in 
an  indirect  manner.    For  the  Liturgy  priitid  facie  includes 
port  of  the  Bible.     Hence,  in  considering  whether  any 
position  be  contrary  and  repugnai|t  to  the  Prayer  Book, 
the  preliminary  question  arises— of  what  does  the  Prayer 
Book  consist  for  this  especial  purpose  ?  on,  rather,  whe- 
ther any  thing  may  be  directly  or  indirectly  excluded  ? 
The  first  point  is,  whether  the  Court  ought  to  exclude 
from  its  consideration  the  Epistles  and  Gospels ;  and  nest 
the  Lessons.      I  will  consider  the  consequences.     It 
appeai-s  to  me  that  if  I  am  to  include  within  my  con- 
sideration the  Epistles  and   Gosi)el9,    I  should  find  it 
extremely  difficult  to  exclude  the  Lessons ;  for  all  alike 
are  parts  of  Scripture ;  the  only  difference  is,  that  the 
Epistles  and  Gospels,  being  extracts  (generally  short) 
read  in  the  Communion  Service  on  special  days  to  which 
they  seemed  appropriate,  are  printeil  in  extenao  in  the 
Prayer  Book  ;  while  the  Lessons  are  (with  exceptions  on 
certain  feast-days)  entire  chapters  of  the  Bible,  read  in 
tlie  course  of  daily  Morning  and  Evening  Service,  and  are 
not  printed  at  length  in  the  Prayer  Book,  but  are  pre- 
scribed to  be  i*ead  by  the  Calendar  by  means  of  reference 
to  tlie  chapter  of  the  book  from  which  they  come.    The 
Calendar  is  an  arrangement  by  which  parts  of  the  Bible 
are  read  every  day  in  a  fixed  order  of  rotation,  so  that  in 
the  course  of  the  year  nearly  the  whole   Bible  is  read 
through,  portions  of  it  more  than  once.     I  am  not  satis> 
fiod,  and  I  hayo  hod  no  orgnment  to  convince  me,  that  the 
Epistles  and  Gospels  have  been  inserted  with  a  viev  ^ 
fixing  a  test,  or  of  d^fUiig  the  doctrine  of  the  Church  of  ^ 
England,  which  is  the  subject  of  tlic  present  inqniiy- 
On  these  grounds   I  should  greatly  hesitate  before  1 
embarked  upon  the  wide  inquiry  of  the  Epistles  and 
Gospels,  and  much  more  of  all  tlie  Lessons  appointed  to 
be  read. 

But  I  have,  in  my  own  conviction,  a  much  stronger 
reason.  Were  I  once  to  be  tempted  from  the  Articles 
and  othsr  parts  of  the  Formularies,  the  Court  could 
assign  no  limit  to  its  investigations  :  it  would  inevitably 
be  compelled  to  consider  theological  questions,  not  fortltf 
purpose  of  deciding  whether  they  were  conformable  to  a 
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predcribed  standard,  but  whether  the  positions  main- 
tained were  reconcilable  with  Scripture  or  not.  Against 
pursuing  such  a  course  as  this,  the  reasons  are  many,  and, 
in  my  judgment,  overwhelmingly  strong.  The  exercise 
of  such  power,  even  when  it  has  been  demanded  on 
behalf  of  the  accused  clergyman,  has  been  hitherto 
repudiated,  and  especially  by  the  Judicial  Committee,  the 
highest  Court  which,  can  exercise  ecclesiastical  jurisdic- 
tion. A  further  consequence  would  be,  that,  instead  of 
all  questions  of  doctrine  not  contrary  to  the  Articles  of 
Religion  and  the  Formularies  being  what  are  termed  open 
questions,  the  Court  would  have  to  compare  what  is 
impugned — a  sermon  or  essay — ^by  numberless  references 
to  Tarious  parts  of  Scripture.  How  unsatisfactory  would 
such  an  investigation  be  to  the  clergy  and  people  of 
this  realm  !  What  confusion  would  be  introduced  by 
the  diverse  opinions  of  ecclesiastical  judges!  What 
mistakes  would  necessarily  arise!  Into  what  a  state 
of  uncertainty  would  the  clergy  of  our  Church  be 
plunged ! 

Pressed  by  these  reasons,  and  urged  by  every  motive 
to  preserve  peace  in  the  Church,  I  will  not  be  tempted, 
in  the  trial  of  any  accusation  against  a  clergyman,  to 
resort  to  Scripture  as  the  standard  by  which  the  doctrine 
shall  be  measured  ;  and  I  may,  with  perfect  truth,  add, 
that,  were  such  a  task  imposed  upon  me,  the  want  of 
theological  knowledge  would  incapacitate  me  from  ade- 
quately discharging  it.  The  articles  then  must  be 
reformed,  by  striking  out  all  reference  to  extracts  from 
the  Bible  found  in  the  Prayer  Book. 

I  now  come  to  the  third  objection  offered  on  the  part 
of  Dr.  Williams,  that  the  opinions  maintained  by  him  are 
not  such  as  are  forbidden  to  a  clergyman  to  hold  and 
publish. 

The  chief  question  to  be  treated  of  in  the  present  case, 
is  one  of  momentous  importance  to  the  clex^  and  the 
laity,  it  is  no  less  than  the  question  of  the  authority 
(to  use  the  best  term  I  can)  to  be  ascribed  by  the  dex^ 
to  the  Bible,  and  the  limits  within  which  the  clei^  are 
restricted  in  publishing  opinions  immediately, connected 
with  Holy  Writ.  In  the  course  of  the  argument,  many 
fundamental  questions  concerning  Holy  Writ— such  as 
the  doctrine  of  inspiration,  miracles,  and  prophecies,  the 
liinitB  of  criticism  and  interpretation — were  very  learnedly 
discussed.  I  do  not,  however,  think  that,  with  regard 
to  these  questions,  I  am  called  upon  to  attempt  any 
solution  which  might  apply  to  all  cases.  I  purpose  to 
treat  each  article  separately ;  and  I  shall  have  to  deal 
with  each  of  these  questions,  so  far  as  is  necessary,  for 
the  consideration  of  the  Article  in  which  it  is  raised. 
But  at  the  outset  it  may  be  convenient  for  me  to  make, 
on  the  subject  of  Holy  Writ,  a  few  general  remarks, 
confined  to  what  is  requisite  for  the  decision  of  this 
case.  Now,  the  doctrine  established  by  law  as  the 
doctrine  of  the  Church,  with  reference  to  Holy  Writ, 
is  moTD  particularly  contained  in  the  6th,  7th,  and 
20th  Articles  of  Religion,  and  alsb  in  the  question 
and    aiunrer  in  the   Service    for    the   Ordination  of 


"  Article  VI.  Of  the  Sufficiency  of  the  Holy  Scriptures 

for  Salvation. 

"Holy  Scripture  containeth  all  things  necessary  to 
salvation  :  so  that  whatsoever  is  not  read  therein,  nor 
may  be  proved  thereby,  is  not  to  be  required  of  any  man, 
that  it  Ehould  be  believed  as  an  Article  of  the  Faith,  or 
be  thought  requisite  or  necessary  to  salvation.  In  the 
name  of  the  Holy  Scripture  we  do  understand  those 
Canonical  Books  of  the  Old  and  New  Testament,  of 
whose  authority  was  never  any  doubt  in  the  Church. 

**  Of  the  names  and  number  of  the  Canonical  Books  : 
Genesis,  &c.,  &c. 

"  And  the  other  Books  (as  Hierome  saith)  the  Church 
doth  read  for  example  of  life,  and  instruction  of 
manners  ;  but  yet  doth  it  not  apply  them  to  establish 
any  doctrines ;  such  are  these  following  :  the  Third  Book 
of  Esdras,  &c.,  &c. 

*' All  the  Books  of  the  New  Testament,  as  they  are 
commonly  received,  we  do  receive,  and  account  them 
canonical." 

Article  VII.    Of  Hie  Old  TesiamenL 

"  The  Old  Testament  is  not  contrary  to  the  New  :  for 
both  in  the  Old  and  New  Testament  everlasting  life  is 
offered  to  mankind  by  Christ,  who  is  the  only  mediator 
between  God  and  man,  being  both  God  and  Man. 
Wherefore  they  are  not  to  be  heard,  which  feign  that  the  old 
fathers  did  look  only  for  transitory  promises.  Although 
the  law  given  from  God  by  Moses,  as  touching  ceremonies 
and  rites,  do  not  bind  Christian  men,  nor  the  civil  pre- 
cepts thereof  ought,  of  necessity,  to  be  received  in  any 
commonwealth  ;  yet,  notwithstanding,  no  Christian  man 
whatsoever  is  free  from  the  obedience  of  the  command- 
ments which  are  called  moral." 

Article  XX.  Of  Oie  Authority  of  the  Church, 

"  The  Church  hath  power  to  decree  rites  or  ceremonies, 
and  authority  in  controversies  of  faith  :  and  yet  it  is  not 
lawful  for  the  Church  to  ordain  anything  that  is  contrary 
to  Gk>d*8  Word  written,  neither  may  it  so  expound  one 
place  of  Scripture,  that  it  be  repugnant  to  another. 
Wherefore,  although  the  Church  be  a  witness  and  a 
keeper  of  Holy  Writ,  yet,  as  it  ought  not  to  decree  any 
thing  as  against  the  same,  so  besides  the  same  ought  it 
not  to  enforce  anything  to  be  believed  for  necessity  of 
salvation." 

The  part  of  the  Liturgy  which  is  particularly  relied  on 
by  the  prosecution,  is  the  following  question  and  answer 
in  the  Ordination  Service  for  Deacons :  "  Q.  Do  you 
unfeignedly  believe  all  the  Canonical  Scriptures  of  tho 
Old  and  New  Testament  ?    ^.  I  do  believe  them." 

Now,  to  consider  this  question  and  answer  first.  What 
is  the  meaning  of  the  deacon's  declaration  that  he 
ttnfeignedly  believes  in  the  Canonical  Scriptures  ?  It  is 
both  difficult  and  dangerous  to  attempt  any  definition  ; 
but  the  necessity  of  the  case,  the  manner  in  which  the 
charges  have  been  laid,  and  the  defence  has  been  con- 
ducted, compel  me  to  put  some  interpretation  on  these 
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words.     I  shall  do  so,  keeping  before  me  the  sole  object 
of  an*iving  at  a  judicial  deci^on  in  a  criminal  case. 

I  think  that  tlie  declaration,  **  I  do  believe,"  must  be 
considered  with  reference  to  the  subject-matter,  and  that 
is  the  whole  Bible,  the  Old  and  New  Testament.  The 
gi-eat  number  of  these  Books  ;  the  extreme  antiquity  of 
some ;  that  our  Scriptures  must  necessarily  consist  of 
coi)ies  and  translations  ;  that  they  embrace  almost  every 
possible  variety  of  subject,  parts  being  all-important  to 
Hie  salvation  of  mankind,  and  parts  being  historical  and 
of  a  less  sacred  character,  certainly  not  without  some 
clement  of  allegory  and  figures, — all  these  circumstances, 
I  say,  must  be  borne  in  mind  when  the  extent  of  the 
obligation  imposed  by  the  words  "  I  do  believe  "  has  to 
be  determined. 

Influenced  by  these  views,  I,  for  the  purpose  of  this 
cause,  must  hold  that  the  generality  of  this  expression, 
*'  I  do  believe,"  must  be  modified  by  the  subject-matter ; 
that  there  must  be  a  lond  fide  belief  that  the  Holy 
Scriptures  contain  every  thing  necessary  to  salvation, 
and  tliat  to  that  extent  they  have  the  direct  sanction  of 
the  Almighty. 

I  now  propose  to  state  my  opinion  as  to  the  Articles  of 
Religion  mentioned  above,  and  to  give  a  general  outline 
of  what  I  think  would  be  a  violation  of  them. 

A  more  important  subject  than  that  treated  by  the 
Sixth  Article  could  not  be  submitted  to  the  consideration 
of  mankind ;  the  question  to  be  determined  was,  What 
was  sufilcient  for  the  salvation  of  the  human  race  ?  and 
the  answer  given  was,  that  **  the  Holy  Scripture  con- 
taineth  all  things  necessary  for  salvation,"  and  nothing 
dehors  is  requisite. 

It  becomes,  then,  of  the  last  importance  to  ascertain 
what  is  meant  by  **  Holy  Scripture,"  and  by  that  which 
**containeth  all  things  necessaiy  for  salvation.**  The 
Article  declares  that  Holy  Scripture  is  contained  in  the 
Cauomcal  Books  enumerated,  and  in  the  New  Testament. 
But  that  is  no  explanation  of  what  is  meant  by  '*  Holy 
Scripture, "  or  by  the  word  "  CanonicaL  " 
'  I  am  not  at  all  surprised  at  this  silence,  because  1 
.i[>prohend  that  the  meaning  of  both  expressions  was 
Tiilly  understood  at  the  time,  and  that  explanation  was 
Icemed  wholly  unnecessary.  I  think  that  the  expression 
^*  Holy  Scripture,"  well  imderstood  by  all,  meant  Scrip- 
ture  contradistinguished  from  aU  other  writings,  and 
that  the  adjective  "Holy"  denoted  Divine  origin.  I 
think  that  the  meaning  of  the  word  *'  Canonical "  clearly 
.ippears  upon  the  &ce  of  the  Article  itself,  namely,  books 
whose  authority  was  never  doubted  in  the  Church  ;  and 
')y  "  authority  "  I  mean  Divine  authority,  for  there  is  no 
other  authority  which  by  possibility  could  cause  them  to 
•ontain  all  things  necessary  for  salTstion.  This  doctrine 
'.a^  moreover,  distinctly  stated  in  the  Twentieth  Article, 
which  declares  that  ''  it  is  not  lawful  for  the  Chureh  to 
ordain  anything  that  is  contrary  to  God's  Word  written, 
aeitbsr  may  it  so  expound  one  place  of  Scripture  that  it 
be  repugnant  to  another."  The  expressions  ''God's 
Word  written"  and  ** Scripture"  are  in  this  Article 
}4stiily  identicaL 


It  has  been  said  that  the  Church  has  not  in  Hiese 
Articles  or  elsewhere  defined  inspiration.     It  is  no  part 
of  my  duty  .to  define  it,  and  I  shall  not  attempt  to  do 
so  ;  but  I  must  put  a  construction  upon  the  Artidea, 
and  I  hold  that  in  the  phrases  **  God*s  Word  written  "and 
"  the  Holy  Scripture  containeth  all  things  necessarf  to 
salvation,"  is  necessarily  implied  the  doctrine  that  in  all 
matters    necessary    for    salvation   the  Holy  Scriptures 
emanated  from  the  extraordinary  and  pretentataral  in- 
terposition of  the  Almighty,  —  the  special  mode  and 
limit  unknown  to  man.     It  is  true  that  all  good  gifts 
spring  from  the  same  source — ^from  the  power  and  wiD 
of  the  Almighty  ;  but  the  gifts  of  genius  or  of  mental 
power,   even  in  a  greater  degree  'than  is  common,  th« 
gifts  of  any  faculty  of  mind  or  body  in  unusual  excellence, 
the  existence  of  these  qualities  in  the  highest  perfection, 
overleap  not  the  ordinary  course  of  human  affairs,  and 
are  plainly  to  be  distinguished  from  tlie  special  interposi- 
tion of  God,  which  is  necessarily  implied  in  these  Articles 
as  the  cause  and  origin  of  the  Scriptures.     I  must  hold, 
therefore,  that  any  cleTg3rman  who  advisedly  maintains, 
whether  in  direct  or  indirect  langnage,  that  the  Holy 
Scriptures  proceed  from  the  same  mental  powers  as  have 
produced  other  works,  or  vice  versd,  even  with  the  quali- 
fication that  these  powers  in  the  one  case  and  the  other 
differ  in  degree,  impairs  the  Divine  authority  of  the  Holy 
Scriptures,  does  in  fact  maintain  that  the  Bible  is  not 
God's  Word  written,   but  is    the  work  of  man,  and 
thereby  contravenes  the  Sixth  and  Twentieth  Articles  of 
Religion.     I  think  it  expedient  to  repeat,  that  when,  in 
my  judgment,  the  plain  grammatical  sense  of  an  Article 
has  been  violated,  it  is  not  competent  to  this  Court  to 
refer  to  any  of  the  numerous  authorities  which  the  learn- 
ing and  diligence  of  counsel  have  brought  before  me. 

Another  question  nused  is  the  right  of  criticism.  By 
criticism,  as  distinguished  from  interpretation,  I  mean 
examining  and  determining  the  text  of  Scripture.  Here 
I  am  wholly  without  legal  authority  or  precedent  of  any 
kind  to  guide  me.  All  I  know  is,  that,  as  a  matter  of 
fact,  learned  divines,  of  whose  orthodoxy  I  believe  there 
is  no  reason  to  doubt,  have  come  to  the  conclusion  that 
certain  verses  or  parts  have  been  erroneously  introduced, 
and  are  not  really  entitled  to  keep  their  place  in  Scrip 
ture.  I  am  of  opinion  that,  under  such  circumstances, 
the  law  would  not  require  me  to  hold  persons  coming  to 
similar  conclusions  guilty  of  any  ecclesiastical  offcncf . 
I  exceedingly  doubt,  however,  if  this  liberty  can  be 
extended  beyond  the  limits  I  have  mentioned,  viz.,  cer- 
tain verses  or  parts  of  Scripture :  I  think  it  could  not 
be  permitted  to  clergymen  to  reject  the  whole  of  one  of 
the  Books  of  Scripture.  I  could  not  go  that  length, 
though  I  have  certainly  no  disposition  to  draw  the  limits 
closer  than  the  law  requires ;  but  the  Sixth  Article 
having  declared  that  all  the  enumerated  Books  are 
canonical,  to  reject  one  altogether  as  spurious  is  to  deny 
its  canonicity,  and  constitutes  a  violation  of  the  Article 

Under  the  same  head  comes  the  discussion  as  to  th? 
authorship  of  the  various  Books.  Here,  again,  similar 
rights  and  similar  limits  hold  good.     I  think  it  is  rtpen 
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for  tiiQ  clergy  to  maintain  that  any  Book  in  the  Bible  is 
the  work  of  another  author  than  him  whose  name  it 
bears,  provided  that  they  conform  to  the  Sixth  Article 
by  admitting  that  the  Book  is  an  inspired  writing  and 
canonical. 

The  qnestions  aa  to  miracles,  prophecies,  and  the  limits 
of  interpretation,  will  be  more  conyeniently  treated  under 
the  Artide^i  in  which  they  are  respectively  raised. 

The  Sixth  Article  enumerates  a  list  of  the  Canonical 
Booksu  Much  learning  was  exhausted  upon  the  question, 
what  was  meant  by  these  Books  ? — ^whether  the  original 
docnments  now  lost,  or  the  Hebrew  transcripts  where 
Hoch  were  made,  or  the  Authorised  Version  as  we  now 
poaacga  it.  I  do  not  think  it  necessary  to  enter  into 
minute  investigation  of  this  matter,  because  I  hold  that 
the  view  of  the  Church  was,  that  for  all  practical  pur- 
poses^ the  Article  and  the  list  of  enumerated  Books 
refexared  to  the  version  then  authorised,  or  the  versions 
that  might  be  authorised  in  future  time. 

This  being  so,  I  think  that,  in  subscribing  the  Articles, 
every  clergyman  becomes  under  an  obligation  not  to 
preach,  or  teach,  that  is,  not  advisedly  to  maintain,  any 
doctrine  which  t^nds  to  weaken  or  destroy  the  Divine 
authority  of  Scripture  as  contained  in  the  Authorised 
Version,  or  to  negative  its  truth.  I  must  hold  that  to 
deny  that  the  Holy  Scripture  containeth  all  things 
necessary  to  salvation,  or  deny  the  canonicity  of  these 
Books  or  any  one  of  them,  or  substantially  to  impeach 
their  Divine  authority,  would  be  a  violation  of  the  Sixth 
Article,  and  also  a  disregard  of  the  declaration  of  belief 
made  in  them  at  the  Ordination  of  Deacons. 

I  now  proceed  to  the  examination  of  tlie  charges  con- 
tained in  each  of  the  articles  respectively  ;  but  before  I 
do  so,  I  mean  to  state  as  clearly  as  possible  the  rules  to 
which  I  shall  adhere.  These  rules  are  those  laid  down 
in  the  judgment  of  the  case  in  Burder  v.  HecUh  (to 
which  I  have  had  so  frequently  to  allude),  wherein  their 
Ijonlahips  state : 

"All,  therefore,  which  we  have  to  do  is,  first  to  ascer- 
tain, on  the  ordinary  principles  of  construction,  what  is 
the  true  meaning  of  any  of  the  Articles  alleged  to  be 
infringed ;  next,  what  is  the  fair  Interpretation  of  the 
language  used  by  Mr.  Heath;  and  then,  finally,  to 
decide  whether,  by  his  language  so  construed,  he  has  or 
has  not  put  forward  doctrine  which  contradicts  the 
Articles." 

In  proceeding  to  investigate  the  many  difficult  ques- 
tions arising  in  the  present  case,  I  have,  at  least,  the 
satisfaction  of  knowing,  from  authority  I  am  bound  to 
rejq)ect,  the  general  principles  which  must  guide  my 
<!«jur8e.  I  consider  these  principles  to  be  in  strict  accord- 
ance with  the  judgment  in  the  Gotham  Case.  As  to  the 
priaeiples,  then,  there  can  be  no  doubt ;  but  there  is 
ample  n>om  for  error  in  the  application  of  them.  I  am 
aboat  to  examine  each  article  of  chai^  individually; 
to  do^eo  according  to  law,  I  must,  beibre  I  can  admit 
9ich  Atiela^  be  satisfied  that  I  clearly  imderstand  the 
mesofldag  <lC  t^  extracted  passage  charged  as  criminal, 
and  Ital  iSdi  FWfliige  contradicts  or  is  repugnant  to  the 


particular  Ailicle  of  Religion  or  part  of  the  Formularies 
cited.  Tills  is  the  only  task  committed  to  me  ;  if  I 
exceed  it,  I  shall  transgress  the  bounds  of  my  duty.  It 
is  most  advisable  that  this  demarcation  of  the  limits  of 
my  judicial  power  and  duty  should  bo  bomo  in  mind ; 
for  during  the  argument  on  the  admissibility  of  the 
articles  many  discussions  arose  upon  a  variety  of  the 
most  importaot  and  difficult  questions  of  theology,  upon 
miracles,  prophecy,  inspiration,  interpretation  of  Scrip- 
ture, and  upon  other  matters.  Now  be  it  remembered, 
that  whatever  is  >vritten  on  these  questions — be  it  good 
or  be  it  evil — is,  save  with  reference  to  the  Articles  of 
Religion  and  the  Formularies  cited,  beyond  the  judicial 
cognisance  of  this  Court  Tliere  may  be  much  in  the 
private  opinion  of  this  Court  deserving  the  severest 
reprobation,  but  it  is  not  my  duty  to  express  that  x^rivato 
opinion  ;  I  must  confine  myself  strictly  to  the  limits  of 
my  official  duty.  According  to  the  aathority  of  the 
Privy  Coimcil,  I  am  not  pennitted,  and  I  am  most  thank* 
ful  that  it  \a  so,  to  enter  upon  any  question  of  divinity, 
save  those  directly  springing  out  of  the  Articles  of 
Religion  and  the  Formularies  to  which  reference  is 
made.  To  these  remarks  I  must  add,  that  the  consider- 
ation that  this  is  the  exercise  of  a  criminal  jurisdiction 
must  not  be  absent  from  my  mind. 

Article  V. 

Passing  over  the  first  four  articles,  which  are  merely 
formal,  I  begin  with  the  fifth  article.  The  article  pleads 
the  Introduction  to  the  volume  called  "£ssays  and 
Reviews."  The  objection  to  its  being  admitted  was,  if 
I  rightly  understood,  that  tlus  Introduction  could  not 
be  made  the  basis  of  any  charge,  and  was  not  even 
matter  which  it  was  legally  competent  for  the  Bishop  to 
bring  under  the  consideration  of  the  Court.  I  am  of  a 
different  opinion.  Assuming  that  the  publication  by 
Dr.  Williams  of  the  book  called  *'  Essays  and  Reviews  " 
in  the  diocese  of  Salisbury  has  been  proved,  Dr.  Williams 
might  be  held  responsible  for  the  whole  contents  of  the 
book,  by  whomsoever  each  article  may  have  been 
written.  Such  publication  may  be  per  86  an  eccle- 
siastical offence,  independent  of  the  authorship.  In 
truth,  however,  this  article  is  not  intended  to  raise  any 
question  of  this  kind  ;  there  is  no  attempt  in  these  pro- 
ceedings to  charge  Dr.  Williams  with  any  responsibility 
for  the  writinffs  of  other  persons.  The  article  is  of 
very  slight  importance  ;  for  the  whole  book  is  subse- 
quently pleaded  and  annexed,— very  properly,  as  I  think, 
for  the  interests  of  justice.  The  gist  of  the  article  is 
not  the  recital  of  the  Introduction,  but  the  subsequent 
pleading,  tliat  the  book  has  passed  through  nine  editions, 
and  that  the  Introduction  remains  unaltered.  Tlie 
object  of  this  article  is  to  show  the  adherence  of  Dr. 
Williams  to  the  original  design ;  it  constitutes  a  part 
of  the  history  of  the  case.  This  article  does  not  con- 
clude with  any  charge.  In  one  sense,  it  is  beneficial  to 
the  jKiity  accused ;  for  the  Introduction  distinctly  sets 
forth  the  avowal  that  each  writer  was  responsible,  or  at 
least  intended  to  be  so,  only  for  his  own  contribution. 
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I  shall  admit  the  article,  and  also,  for  similar  reasons, 
the  one  next  following  it. 

Article  VII. 

Fh-st,  then,  to  ascertain  the  real  meaning  of  the  i>as- 
sages  extracted  ;  and  I  must  say  this  is  no  easy  task.  If 
the  author  had  studied  to  express  his  sentiments  with 
ambiguity,  I  doubt  if  he  could  have  been  more  success- 
ful. Having  read  and  re-read  the  pas.sage  cited  at  i)ages 
60  and  61,  I  am  not  satisfied  that  I  distinctly  and  ac- 
curately comprehend  its  import ;  perhaps  my  imperfect 
knowledge  of  these  questions  may  be  the  cause  ;  but  I 
really  know  nothing  of  "a  despairing  school  which  for- 
bids us  to  trust  in  God  or  in  conscience,  unless  we  kill 
our  souls  with  literalism."  Vixm  that  sentence,  there- 
fore, I  have  nothing  to  say,  nor  upon  the  sentence  fol- 
lowing. 

The  passage  then  proceeds  : 

**  In  the  Bible,  as  an  expression  of  devout  reason,  and 
therefore  to  be  read  with  reason  in  freedom,  he  finds  a 
Record  of  the  spiritual  Giants,  whose  experience  gene- 
rated the  religious  atmosphere  we  breathe. " 

These  ai-e  words  which  Dr.  Williams  puts  into  the 
mouth  of  Baron  Bunsen.  Dr.  Williams  does  not  repro- 
bate the  opinions  so  expressed.  I  think,  looking  at  the 
whole  of  the  Essay,  he  approves  and  adopts  them.  This 
passage,  if  I  correctly  understand  it,  asserts  an  affir- 
mative proposition,  that  the  Bible  is  an  expression  of 
devout  reason.  Now  is  such  a  proposition  in  conflict 
with  the  Articles  of  Religion  cited,  namely,  the  6th, 
7th,  and  20th  ?  for  I  disclaim  referring  to  the  passages 
of  Scriptm-e  also  pleaded. 

The  6th  Article  declares  that  "  Holy  Scriptui-e  con- 
taineth  all  things  necessary  for  salvation. "  I  have  held 
that  these  words  necessarily  imply  the  proposition,  that 
the  Scriptui'es,  so  fai*  as  the  salvation  of  man  is  concerned, 
have  been  written  by  the  interiK>sition  of  the  almighty  power 
of  God.  With  every  desire  to  put  upon  Dr.  Williams's 
words  a  construction  reconcilable  with  the  Article,  I  must 
hold  that  to  characterise  without  qualification  the  Bible 
as  an  expression  of  devout  reason,  is  inconsistent  with 
the  doctrine  that  it  was  written  by  the  interposition  of 
God ;  which  doctrine,  I  have  said,  is  an  indispensable 
pai't  of  the  6th  Article.  It  appears  to  me,  that  if  the 
Bible,  in  matters  essential  to  salvation,  be  declared  to 
liave  emanated  from  Divine  power,  all  suppositions  in- 
consistent  with  that  declaration  are  necessarily  excluded. 
If  it  be  God's  Word  written,  as  said  in  the  20th  Article, 
it  is  not  the  expression  of  devout  reason.  Devout  reason 
belongs  to  the  acts  and  doings  of  man,  and  not  to  the 
works  of  the  Almighty. 

In  the  next  passage  quoted  occur  these  words  : — 

'^  Again,  on  the  side  of  external  criticism,  we  find  the 
evidences  of  our  Canonical  Books,  and  of  tlie  patristic 
authors  nearest  to  them,  are  sufficient  to  prove  illustra- 
tion in  outward  act  of  principles  perpetually  true  ;  but 
not  adequate  to  guarantee  narratives  inherently  incre- 
dible, or  precepts  evidently  wrong  ;" 

And  the  passage  goes  on  to  speak  of  the  necessity  of 


our  assuming  in  ourselves  a  verifying  faculty.  What  is 
the  true  meaning  of  these  words  ?  I  apprehend  it  must 
mean  this :  that  the  clergy  (for  I  speak  of  these  only)  are 
at  liberty  to  reject  parts  of  Scripture  upon  their  own 
opinion  that  the  narrative  is  inherently  incredible,  to  dis- 
regai-d  precepts  in  Holy  Writ  because  they  think  them 
evidently  wrong.  Whatever  I  may  think  as  to  the 
danger  of  the  liberty  so  claimed,  still  if  the  Uberty  do 
not  extend  to  the  impugning  of  the  Articles  of  Religion 
or  the  Formularies,  the  matter  is  beyond  my  cognisance. 
To  detennine,  upon  the  sentence  quoted,  that  Dr. 
WiUiams  has  claimed  the  i*ight  to  carry  his  criticism  to 
the  length  of  impugning  the  Articles  or  the  Formularies, 
would,  I  conceive,  be  to  affix  a  meaning  upon  this  sen- 
tence which  it  does  not  necessarily  bear. 

I  come  to  the  quotation  from  pages  77  and  78  of  the 
Review.  After  some  observations,  which  I  need  not. 
repeat  at  large,  it  is  said,  **  The  great  result  is,  to  vindi- 
cate the  work  of  the  Eternal  Spirit ;"  then  afterwards, 
**  If  such  a  Spirit  did  not  dwell  in  the  Church,  the  Bible 
would  not  be  inspired ;  for  the  Bible  is,  before  all  things, 
the  written  word  of  the  congregation."  It  is  very  diffi- 
cult, for  me  at  least,  to  ascertain  the  true  intent  of  this 
sentence.  It  is  not  a  denial  that  the  Bible  is  inspired, 
but  it  alleges  that  it  is  the  written  voice  of  the  congrega- 
tion. The  extract  goes  on  :  "  Bold  as  such  a  theory  of 
inspiration  may  soimd,  it  was  the  earliest  creed  of  the 
Church,  and  it  is  the  only  one  to  which  the  facts  of 
Scripture  answer."  It  is  not  in  my  province  to  say 
whether  this  was  the  earliest  creed  of  the  Church.  I  have 
to  look  to  the  doctrine  of  the  Church  of  England  only; 
and,  so  far  as  my  knowledge  extends,  there  is  not  to  be 
found  in  the  Articles  or  in  the  Formularies  a  single 
syllable  consistent  with  the  assertion  that  the  Bible  is 
the  written  voice  of  the  congregation.  The  doctrine  of 
the  Church  of  England  is  expressed  in  the  20th  Article, 
that  the  Bible  is  the  written  Word  of  God. 

Whether  the  sacred  writers  ought  to  be  called  "pas- 
sionless machines," — that  is,  if  I  rightly  apprehend  the 
meaning,  whether  they  wrote  down  what  the  Dirine 
power  dictated,  without  thought  or  understanding,— is  a 
question  I  do  not  enter  upon.  But  I  must  make  one 
observation  referring  to  what  I  have  before  said.  I  hold 
the  comparison  with  Luther  and  Milton  to  be  erroneous ; 
erroneous  because  the  doctrine  of  the  Church  in  the 
Articles  of  Religion  cited  is,  that  the  sacred  writers  wrote 
from  the  influence  of  a  supernatural  power  to  effect  a 
given  object,  cleoi'ly  distinct  from  the  ordinary  operation 
of  God's  omnipotence  on  the  minds  of  men  in  its  ordinary 
course. 

I  am  of  opinion  that  the  second  and  fourth  passages 
above  quoted,  according  to  the  only  construction  I  can 
put  upon  them,  are  not  to  be  reconciled  with  the  Artidci* 
of  Religion  cited.  I  hold  that  the  6th  and  7th  Articles 
of  Religion  impose  the  obligation  of  acknowledging  tha- 
the  Bible,  in  matters  essential  to  salvation,  is  the  written 
Word  of  God ;  that  it  was  wiitten  by  the  interiwsition  of 
the  Almighty,  supematurolly  brought  to  operate.  ^ 
hold  that,  to  declare /the  Bible  to  be  an  expression  of 
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derout  reason, — to  be  the  written  voice  of  the  congrega- 
tion,— is  a  violation  of  the  6th  and  7th  Articles  of 
Beligion.  I  think  such  positions  are  substantially  incon- 
sistent with  the  all-important  doctrine  imposed  by  law, 
that  the  Bible  is  God's  Word  written. 
This  article  must  be  refonned. 

Akticle  VIII. 

The  first  passage  recited,  commencing  with  the  words, 
**  In  our  own  country,"  &c.,  is  in  substance  to  maintain 
the  moral  element,  as  it  is  called,  in  prophecies  against 
literal  prognostication.  It  recites  what  are  said  to  have 
been  the  opinions  of  various  authors  with  respect  to  this 
subject ;  and  it  concludes  by  saying,  that  by  the  pub- 
lications in  Germany  the  value  of  the  moral  element  in 
prophecy  has  been  progressively  raised,  and  that  of  the 
directly  predictive,  whether  Secular  or  Messianic,  has 
been  lowered.  Whether  these  quotations  are  fairly  made 
or  not,  does  not,  in  my  opinion,  form  any  part  of  the 
task  of  this  Court  to  investigate.  I  think  it  is  manifest 
that  Dr.  Williams  decidedly  leans  to  the  proposition  that 
the  moral  element  strongly  predominates  against  literal 
prognostication.  I  cannot  say  that  this  opinion  amounts 
to  a  denial  that  in  the  prophecies  are  contained  prognos- 
tications of  events  to  come,  though  it  elevates  the  value 
•of  the  moral  element  in  prophecy  above  the  predictive. 
1  cannot  say  that  this  opinion,  standing  alone,  contra- 
venes the  6th  or  7th  Article  of  Religion  by  denying  the 
canonicity  of  the  Bible ;  or  that  the  opinion,  that  a 
jnoral  element  exists  in  prophecies,  is  a  denial  that  the 
Bible  is  a  book  of  divine  authority.  But  to  this  observa- 
tion on  this  passage  I  must  add,  that  though  I  think  Dr. 
Williams's  preference  for  what  he  calls  the  moral  element 
is  patent,  yet  that  the  whole  passage,  or  nearly  the 
whole,  is  a  recital,  or  suggested  recital,  of  what  others 
have  written,  or  a  representation  of  what  has  been  the 
impression  derived  from  their  wiHtings.  The  charge  in 
this  8th  article  is,  that  Dr.  Williams,  in  the  passages 
cited,  affirmed  that  '*  in  the  Books  of  the  Old  Testament 
there  is,  with  the  possible  exception  of  two  or  three 
passages,  no  element  of  divinely  inspii'ed  prediction  or 
prognostication  of  future  pei-sona  or  events."  Such 
chaige  extends  to  all  predictions,  whether  Messianic  or 
otherwise.  As  I  have  said,  I  think,  u()on  consideration 
of  the  whole  extract,  that,  though  there  may  be  some 
very  doubtful  passages,  it  does  not  clearly  appeal*  that 
Dr.  Williams  has  asserted  so  general  a  denial,  and  there- 
fioire  I  need  say  no  more  as  to  tlie  charge  in  its  full  bear- 
ing. I  must,  however,  consider  the  charge  of  denying 
Messiaide  piediction& 

The  next  passage  quoted  begins  with  the  words  :  **He 
may  read  the  34th  Psalm,"  &c.  In  it  Dr.  WiUiams 
denies  that  very  many  passages  ^in  the  Old  Testament 
haere  been  correctly  interpreted  to  be  Messianic  prophe- 
cies ;  and  then  he  makes  this  observation  ; 

*' When  ao  vast  an  induction  on  the  destructive  side 
has  tsen  gpaie  through,  it  avaUa  little  that  some  passages 
may  Iw  danbtfol ;  one  perhaps  in  Zechariah  and  one  in 
fapiblft  of  bemg  made  directly  Messianic^  and  a 


chapter  possibly  in  Deuteronomy  foreshadowing  the  final 
fall  of  Jerusalem.  Even  these  few  cases,  the  remnant  of 
so  much  confident  rhetoric,  tend  to  melt,  even  if  they 
are  not  already  melted,  in  the  crucible  of  searching 
inquiry.  '* 

Is  this  passage  a  denial  of  Messianic  prophecy  ?  or  is 
it  an  admission  of  Messianic  prophecy  with  a  preference 
to  some  particular  mode  of  interpretation  ?  It  appears  to 
me  Dr.  Williams  expresses  an  opinion  denying  Mes- 
sianic prophecy,  with  no  other  qualification  than  that 
some  passages  may  be  doubtful,  one  or  two  capable  of 
being  made  directly  Messianic,  but  that  even  these  few 
cases  tend  to  melt,  if  not  ah'eady  melted,  in  the  crucible 
of  searching  inquiry.  It  is  right,  however,  to  state  that 
there  follow  these  words  : 

'*  Great,  then,  is  Baron  Bunsen's  merit  in  accepting 
frankly  the  belief  of  scholars,  and  yet  not  despairing  of 
Hebrew  prophecy  as  .a  witness  to  the  kingdom  of  God." 

The  way  of  doing  so,  the  Reviewer  goes  on  to  say,  was 
not  to  attribute  to  the  prophets  foresight  by  vision  of 
particulars,  but  to  show  that  the  deep  truths  which  lie 
at  the  heart  of  Christianity  pervaded  the  prophets. 

Dr.  W^illiams  goes  on  to  state  the  .doctrine,  which  he 
attributes  to  Baron  Bunsen,  that  to  a  moral  and  meta- 
physical basis  of  prophecy  is  to  be  added  the  notion  of 
foresight  by  vision  of  particulars,  as  a  doctrine  which  he. 
Dr.  Williams,  does  not  approve.  Then  there  follows  a 
criticism  upon  particular  chapters  concerning  Hezekiah, 
passages  from  Jeremiah,  andj  the  interpretations  by 
Grotins  and  others.  I  need  not  expend  time  upon  this ; 
for  I  do  not  conceive  that  it  will  be  contended  that 
constructions  of  particular  passages  in  the  Scripture 
constitute  an  ecclesiastical  oflence,  provided  those  con- 
structions do  not  violate  the  Articles,  even  though  they 
may  be  not  the  same  as  those  generally  acknowleged  by 
the  most  eminent  <Uvines  of  the  Church.  The  concluding 
passage  illustrates,  as  I  conceive,  the  view  taken  by  Dr. 
Williams  of  Messianic  prophecy,  viz.,  that  such  pro- 
phecy is  not  the  miraculous  prognostication  of  an  event 
hereafter  to  take  place,  but  the^  historical  representation 
of  some  suffering  prophet  [or  remnant,  exhibiting  the 
same  qualities  which  were  afterwards  shown  in  the  time 
of  our  Saviour.  I  am  sti-ongly  inclined  to  say,  that 
such  my  imderstanding  of  the  meaning  of  Dr.  WiUiams 
was  not  only  not  denied  by  one  at  least  of  his  counsel, 
but  avowed  and  defended. 

These  positions,  maintained  by  Dr.  Williams  with 
regard  to  Messianic  prophecy,  are  not  consonant  with 
the  doctrine  of  the  Church,  as  usually  promulgated  by 
high  authority.  The  docti'ine  usually  maintained  is, 
that  the  prophecies  are  beyond  doubt  Messianic  ^  not 
that  every  prophecy  is  Messianic,  not  that  there  are  not 
particular  portions  of  doubtful  application,  witli  respect 
to  which  criticism  may  be  justly  used ;  buvthe  doctrine 
is,  that  there  is  ample  and  incontestable  proof  that  an 
adequate  portion  of  the  prophecies  is  Messianic ;  that 
the  great  events  of  our  Lord  appearing  on  earth,  and  many 
of  the  other  facts  connected  with  the  appearance,  are  fore- 
told by  the  prophets  through  the  aid  of  the  Holy  Spirit. 
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Such  is  the  doctrine  recognised  ;  and  it  is  furthermore 
esteemed  to  be  one  of  the  fundamental  proofs  of  the 
truth  of  the  faith  of  the  Church. 

But  this  is  not  the  question  which  the  law  directs 
me  to  consider.  The  true  question  is,  Has  Dr.  Williams 
in  these  passages  contravened  any  of  the  Articles  of 
Religion  or  the  Liturgy  as  cited  ? 

Now  admitting  that  Dr.  Williams,  in  the  extracts  just 
read,  has  denied  Messianic  prophecy,  I  cannot  find  in 
the  Articles  of  Religion  quoted,  viz.,  the  6th  and 
7th,  any  direct  mention  of  Messianic  prophecy,  or  un- 
doubted reference  to  it,  —  although  it  is  possible  that 
with  regard  to  the  7th  Article  others  may  be  of  a 
diffei*ent  opinion.  The  Court  then  cannot  say  that  the 
Articles  have  been  infringed  in  this  particular. 

Then  with  respect  to  tlie  Nicene  Creed,  which  declares 
that  the  Holy  Ghost  spake  by  the  prophets.  This  posi- 
tion is  not  denied  by  Dr.  Williams ;  indeed,  he  recog- 
nises the  existence  of  Hebrew  prophecy  in  the  passage  I 
have  cited  ;  and  I  cannot  hold  that  an  admission  of 
Hebrew  prophecy,  because  accompanied  by  a  denial  that 
it  is  Messianic,  is  a  contravention  of  the  Nicene  Creed, 
which,  while  it  directly  affirms  that  the  Holy  Ghost 
spoke  by  the  prophets,  does  not  say,  nor  of  necessity 
imply,  tliat  the  subject  of  what  the  Holy  Ghost  spake 
by  the  prophets  was  tlie  Messiah. 

For  these  reasons,  though  I  think  Dr.  Williams's 
opinion  militates  against  one  of  the  most  im])oi-tant 
doctrines  held  by  the  most  venerated  divines  of  t)io 
Church,  I  cannot  come  to  the  conclusion  that  the 
Articles  of  Religion  or  the  Liturgy  have  in  this  respect 
been  violated.     I  must  therefore  reject  this  article. 

Article  IX. 

This  charge  refers,  first,  to  the  observations  upon  the 
Book  of  Daniel.  Dr.  Williams  avows,  that  Baron 
Bunsen,  in  distinguishing  the  man  Daniel  from  tlie  Book 
of  Daniel,  and  in  bringing  the  latter  as  low  as  the  reign 
of  Epiphancs,  only  follows  the  admitted  necessities  of 
the  case.  The  extract  then  proceeds  to  state,  in  cub- 
stance,  that  the  real  writer  or  author  was  not  Daniel,  but 
that  the  name  was  used  as  a  dramatic  fonn  for  an  en- 
couragement in  the  struggles  against  Antiochus.  It  is 
said  that  the  general  conclusion,  that  the  Book  contains 
no  prediction,  except  by  analogy  and  type,  can  hardly  be 
gainsaid  ;  but  that,  nevertheless,  it  may  have  nerved  the 
men  of  Israel  when  they  turned  to  flight  the  armies  of 
the  alien.  The  passage  is  alleged  to  impugn  the  6th 
Article  of  Religion,  and  the  deacon's  declaration.  It 
concludes  in  these  words  : 

"  It  is  time  for  divines  to  recognise  these  things,  since, 
with  their  opportunities  for  study,  the  current  error  is  as 
discreditable  to  them,  as  for  the  well-meaning  crowd, 
who  are  taught  to  identify  it  with  their  creed,  it  is  a 
matter  of  grave  compassion. " 

What  is  meant  by  "recognising  these  tilings?" 
I  imderstand  this  to  be  the  meaning  :  1st,  that  the  man 
Daniel  should  be  distinguished  from  the  Book  of  Daniel ; 
2ndly,  that  the  Book  was  written  for  the  purpose  of 


encouragement  in  the  struggle  against  Antiochus ;  3rdly, 
that  the  Book  contains  no  prediction,  save  by  analogy 
and  type ;  4thly,  that  divines  ought  not  to  persist  in 
what  is  called  a  common  error. 

Now,  all  this  may  be  wholly  erroneous ;  but  what 
Article  of  Religion  is  contravened  ?  It  may  be  true  that 
Dr.  AVilliams  lias  in  effect  denied  that  the  Book  of 
Daniel  was  written  by  Daniel ;  but  so  doing  is  not,  in 
my  judgment,  any  violation  of  the  law.  He  has  not 
said  that  which  would  be  inconsistent  with  the  6th 
Article  of  Religion— ^t2.,  that  the  Book  of  Daniel  has 
not  any  authority  binding  on  the  Church.  I  cannot  in 
the  6tli  Article  of  Religion  find  any  condemnation  of  the 
passage  quoted ;  nor  do  I  see  any  repugnance  to  the 
deacon's  declaration,  though  I  fully  admit  tliat  to  deny 
the  canonicity  of  the  whole  Book  of  Daniel  would  be  a 
contravention  of  that  Article. 

The  succeeding  passage  relating  to  Jonah  does  not,  in 
my  judgment,  deny  that  the  prophet  Jonah  was  a  real 
liistdrical  personage,  or  that  the  Book  said  to  have  been 
written  by  lum  had  any  authority  with  regard  to  the 
Church. 

The  article  must  be  rejecteiL 

Article  X. 

The  extracts  set  forth  are  alleged  to  be  contrary  to  the 
6th  Article  of  Religion,  to  the  Epistle  to  be  read  on  All 
Saints'  Day,  and  also  to  the  declaration  of  an  unfeigned 
belief  in  the  Canonical  Scriptures  of  the  Old  and  New 
Testament.  For  the  reason  I  have  already  stated,  I 
decline  to  refer  to  the  Epistle  said  to  be  contradicted, 
and  confine  my  attention  to  the  6th  Article  of  Rehgion 
and  the  declaration  of  belief. 

In  tlie  extract  set  forth  in  this  article  it  is  stated  tliat 
Baron  Bunsen  makes  the  Fourth  Gospel  the  latest  of  all 
our  genuine  books.  I  think  it  clear  that  Dr.  Williams 
approves  of  this  statement ;  but  I  do  not  know  of  any 
legal  objection  to  it  That  the  Fourth  Gospel  is  genuine 
— and  that  expression,  as  here  used,  I  apprehend  in 
meaning  to  be  the  same  as  "  canonical " — ^is  admitted  by 
Dr.  Williams  ;  and  I  am  not  aware  that  in  ascribing  to 
it  any  particular  date  consistent  with  its  beiBg  a 
canonical  book,  either  the  6th  Article  of  Religion  or  the 
declaration  of  belief  has  been  violated. 

I  am  not  sure  that  I  distinctly  comprehend  the  mean- 
ing of  the  next  sentence  : 

**  The  verse  that '  no  man  has  ascended  up  to  heaven, 
but  he  that  came  down,  *  is  intelligible  as  a  free  comment 
near  the  end  of  the  first  century,  but  has  no  meaning  in 
our  Lord's  mouth  at  a  time  when  the  Ascension  had  not 
been  heard  of." 

If  I  understand  this  passage  correctly,  the  meaning  is. 
that  these  words  were  never  uttered  by  our  Saviour  at 
the  time  and  on  the  occasion  indicated,  but  were  added 
at  a  period  subsequent  to  his  death.  This  certainly  is  * 
specimen  of  very  bold  criticism  ;  but  how  is  it  a  contra- 
vention of  the  6th  Article  or  the  declaration  of  belief! 
To  be  a  contravention  of  the  6th  Article,  it  must  be  a 
denial  tliat  Holy  Scriptuios  contain  all  things  necessary 
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to  sah-atiou  :  or,  that  they  were  written,  as  I  think  is 
necesjftril)-  implied  in  that  Article,  by  the  interven- 
tion of  Almighty  i)ower  for  the  salvation  of  man- 
kinil ;  a-,  that  some  or  one  of  the  Canonical  Books 
were  not  so  wiitten.  To  be  repngnant  to  the  decla- 
ration of  belief,  there  must  be  something  beyond  a 
doubt  as  to  the  period  when  any  part  of  Scripture 
was  written.  How  can  I  say  there  is  such  contravention 
of  the  Articles,  when  I  find  it  expressly  asserted  by  Dr. 
Williams  that  the  Fourth  Gosi)el  is  the  latest  of  all  our 
^nuine  Itooks  ]  It  may  be  a  most  erroneous  construction 
to  deny  that  the  words,  **No  man  has  ascended  up  to 
heaven,  but  he  that  came  down,"  were  spoken  by  our 
Saviour ;  but  if  it  be  admitted,  as  I  think  it  has  been, 
that  these  words  are  found  in  a  Canonical  Book  of  the 
Bible,  I  cannot  say  that  the  fanciful  opinion,  if  such  it 
Ls  that  they  were  addetl  after  om*  Saviour's  death,  is  a 
violation  of  the  Articles  of  Religion  and  declaration,  as 
charged. 

I  proceed  with  the  next  sentence  : 

**  So  the  Apocalypse,  if  taken  as  a  series  of  poetical 
visions  which  represent  the  outpourings  of  wrath  upon 
the  city  where  the  Lord  was  slain,  ceases  to  be  a  riddle. 
Its  horizon  answers  to  that  of  Jerusalem,  already 
threatened  by  the  legions  of  Vespasian." 

The  meaning  I  take  to  be,  that  the  Apocalypse  has 
hitherto  been  a  riddle,  because  it  has  not  been  interpreted 
to  be  a  series  of  x>oetical  visions  representing  the  fall  of 
Jerusalem  ;  an  event  suggested  to  have  been,  at  the  time 
when  the  book  was  written,  plainly  imminent  to  the  eyes 
of  an  ordinary  observer.  In  otlier  words,  the  Apocalypse 
Is  described  to  be  a  series  of  poetical  visions  relative  to 
a  contemporary  event.  But  this  being  a  criminal  case, 
I  am  not  fully  assured  that,  to  call  the  Apocalypse  a 
series  of  such  poetical  visions,  is  to  deny  that  it  is  a  part 
of  Holy  Scripture.  This  comparison  of  what  is  fancifully 
termed  "the  horizon  of  the  Apocalypse"  with  the 
horizon  of  Jerusalem,  already  threatened  by  the  legions 
of  Yeajvasian,  may  or  may  not  be  incorrect  and  mi- 
founded  ;  but  an  incorrect  and  unfounded  comparison  of 
what  is  found  in  the  Apocalypse  is  not  a  rejection  of  the 
Apocalypse  itself  from  the  Canon.  The  whole  is  a 
matter  of  inter|)retation  ;  and  questions  of  interpretation, 
whore  the  Articles  of  Religion  and  Formularies  are  not 
impugned,  I  have  no  authority  to  investigate. 

It  Is  now  my  duty  to  express  my  opinion  as  to  what 
Dr.  Williams  has  written  respecting  the  Epistle,  to  the 
Hebrews  and  the  Second  Petrine  Epistle. 

With  regard  to  the  first,  the  passage  is  : 

**The  Epistle  to  the  Hebrews,  so  diflferent  in  its  con- 
ception of  faith  and  its  Alexandrian  rhythm  from  the 
doctrines  and  language  of  St.  PauVs  known  Epistles,  has 
its  d^ree  of  discrepance  explained  by  ascribing  it  to 
some  companion  of  the  apostle,  and  minute  reasons  are 
fofund  for  fixing  with  probability  on  ApoUos.*' 

This  puaage  is  in  effect  a  declaration  that  the  Epistle 
to  theHebrefWB  has  been  erroneously  attributed  to  St.  Paul. 
Dr«  WiUittlu^  as  it  appears  to  me,  gives  it  as  the  opinion 
of  BMm  'BaiiRii ;  but  Dr.  Williams  plainly  agrees  in 


this  opinion,  and  in  a  note  adds,  "In  my  judgment  the 
Epistle  bears  traces  of  being  post  apostolic. "  It  is  said, 
in  the  chai^ng  part  of  this  article,  that  this  declaration 
of  Dr.  Williams  is  advisedly  maintaining  that  the  Epistle 
to  the  Hebrews  is  not  part  of  Holy  Scripture,  and  that 
it  is  not  binding  as  an  authority  upon  the  CHiurch.  In 
words  there  is  no  such  opinion  expressed ;  but  the  question 
for  me  to  decide  is.  Is  such  an  opinion  clearly  to  be 
drawn  from  the  premisses  ?  Is  it  a  necessary  inference  ? 
I  have  already  said  that  I  cannot  hold  the  expression  of 
a  doubt  as  to  who  was  the  author  of  a  jmrt  of  Scripture 
to  be  an  offence,  for  it  is  not  a  denial  of  its  canonical 
character.  I  do  not  find  any  legal  authority  for  holding 
that  to  avow  a  belief  that  a  part  of  Scripture  is  post 
apostolical,  is  necessarily  a  declaration  of  its  not  being 
canonical.  It  possibly  may  be  so  ;  but  this  is  a  question 
of  theology,  which  it  is  no  part  of  my  duty  to  decide. 

Again,  with  respect  to  the  Second  Petrine  Epistle,  I 
have  to  deal  with  ambiguous  statements  : 

"  The  second  of  the  Petrine  Epistles,  having  alike  ex- 
ternal and  internal  evidence  against  its  genuineness,  is 
necessarily  surrendered  as  a  whole ;  and  our  critic's  good 
faith  in  this  respect  is  more  certain  than  the  ingenuity 
with  which  he  reconstructs  a  part  of  it." 

I  think  the  true  construction  of  this  passage  is,  that 
Dr.  Williams  clearly  denies  the  genuineness  of  the 
Second  Petrine  Epistle.  Then  follow  these  words  : 
"  The  second  chapter  may  not  improbably  be  a  quota- 
tion ;  but  its  quoter  and  the  author  of  the  rest  of  the 
Epistle  need  not  therefore  have  been  St  Peter."  I 
cannot  discover  that  this  sentence  is  a  qualification  of 
what  preceded.  I  must  therefore  conclude  that  Dr. 
Williams  has  denied  the  genuineness  of  the  Second 
Epistle. 

If  I  were  to  condemn  on  this  statement,  I  must  hold 
that  the  denying  a  book  to  be  genuine  necessarily  implies 
a  denial  of  its  canonicity,  and  does  not  mean  exclusively 
a  denial  of  the  particular  authorship.  Considering  that 
word  "genuine"  is  susceptible  of  these  two  meanings,  I 
think  there  is  a  doubt  as  to  the  sense  in  which  Dr. 
Williams  has  expressed  himself ;  and  if  there  be  a  doubt, 
as  this  is  a  criminal  case,  he  is  entitled  to  the  benefit 
of  it. 

On  the  whole,  I  am  of  opinion  that  this  article  does 
not  substantiate  a  breach  of  the  ecclesiastical  law,  and  I 
reject  it  accordingly. 

Article  XI. 

The  first  passage  from  the  Review  cited  in  this  article 
is  in  the  following  words  : 

"  Our  deluge  takes  its  place  among  geological  pheno- 
mena, no  longer  a  disturbance  of  law  from  which  Science 
shrinks,  but  a  prolonged  play  of  the  forces  of  fire  and 
water,  rendering  the  primeval  regions  of  North  Asia 
uninhabitable,  and  urging  the  nations  to  new  abodes. 
We  leam  approximately  its  antiquity,  and  infer  limita- 
tion in  its  range,  from  finding  it  recorded  in  the  traditions 
of  Iran  and  Palestine  (or  of  Japhet  and  Shem),  but  un- 
known to  the  Egyptians  and  Mongolians,  who  left  earlier 
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the  cradle  of  mankind.  In  the  half-ideal,  half-tiadi- 
tional  notice  of  the  beginnings  of  our  race,  compiled  in 
Genesis,  we  are  hid  notice  the  combination  of  documents, 
and  the  recurrence  of  barely  consistent  genealogies." 

My  first  inquiry  must  be.  What  is  the  offence  imputed 
to  Dr.  Williams  ?  It  is  tliia,  that  Dr.  Williams  main- 
tains that  the  statements  of  Holy  Scripture  as  to  histori- 
cal facts  may  be  read  and  understood  in  a  wholly  figura- 
tive  sense,  and  in  a  non-natural  sense  ;  and  it  is  alleged 
that  so  to  do  is  an  offence  against  the  6th  and  7th  Articles 
of  Religion,  and  the  Deacon's  declaration  of  belief. 
'Now,  afBuming  that  Dr.  Williams  has  done  all  tliat  he 
has  been  charged  with,  where  am  I  to  find  in  the  6th  and 
7th  Articles  any  words  constituting  such  an  interpreta- 
tion of  Scripture  an  offence  ?  I  cannot  apply  these 
Articles  of  Religion  to  the  case  of  any  construction  what- 
ever, unless  such  a  construction  is  incompatible  with 
any  of  the  dogmas  contained  in  the  other  Articles. 
What  Dr.  Williams  has  written  may  be  wholly  irrecon- 
cilable with  that  which  is  generally  esteemed  to  be  the 
orthodox  teaching  of  the  Church,  but  is  not  struck  at 
by  the  6th  and  7th  Articles  of  Religion. 

I  decline,  for  reasons  I  have  already  given,  attempting 
to  try  this  question  by  reference  to  Holy  Scripture. 

Lastly,  is  what  has  been  written  repugnant  to  the 
declaration  of  belief  in  the  Canonical  Scripture  ?  That 
depends  upon  the  solution  of  a  very  difiicult  question, 
viz.,  what  is  construction,  and  what  amounts  to  a  rejec- 
tion of  the  truth,  or  averment  of  disbelief?  Construc- 
tion, however  erroneous  and  perverse  I  may  deem  it, 
however  inconsistent  with  the  ordinary  rules  of  interpre- 
tation, however  opposed  to  the  geneially  received  mean- 
ing, is  not  a  denial  of  the  truth  of  Scripture.  A  general 
averment  that  the  statements  of  Holy  Scripture  as  to 
historiical  facts  may  be  read  and  understood  in  a  wholly 
figurative  sense,  cannot  be  deemed  a  violation  of  the 
declaration  of  belief  in  the  truth  of  Scripture.  To  put  a 
particular  construction,  however  erroneous  or  absurd,  on 
a  part  of  Holy  Scripture,  cannot  in  a  criminal  case  be 
deemed  a  contradiction  of  the  Deacon's  declaration  of 
his  belief  in  the  trutli  of  Holy  Scripture.  It  is  a 
denial  of  the  truth  of  ordmary,  or  what  may  be  called 
orthodox,  interpretation,  but  not  of  the  truth  of  the 
writing  itself.  The  limits  of  my  duty  as  prescribed  by 
the  Privy  Council,  forbid  me  to  enter  into  questibns  of 
interpretation,  or  to  constitute  myself  a  judge  in  any 
question  of  divinity,  or  as  to  what  is  the  most  correct 
construction  of  any  part  of  the  Bible,  save  with  reference 
only  to  the  Articles  of  Religion  and  the  Formularies 
cited  ;  and  in  the  passages  I  liave  commented  upon  there 
is  no  repugnance  to  theuL 

I  abstain  from  reciting  the  subsequent  passages  set 
forth  in  this  article,  or  commenting  upon  them  one  by 
one  ;  they  are  all  ejusdem  generis.  The  examination  of 
such  questions  is  not  within  my  jurisdiction.  I  reject 
this  article. 

Article  XII. 
The  two  pa.ssages  extracted  in  this  article  are  in  the 


Essay  widely  separated  from  each  other,  and,  moreover, 
they  are  in  no  degree  connected.  I  shall,  therefore,  con- 
sider them  separately. 

As  to  the  passage  cited,  p.  81, — *' Propitiation  would 
be  the  reeovery  of  that  peace  which  cannot  be.  while  son 
divides  us  from  the  Searcher  of  hearts," — I  have  to 
determine  whether  the  construction  put  upon  it  by  the 
promoter  of  this  proceeding  is  the  right  one,  that  is, 
whether  it  is  substantially  an  assertion  that  Christ  did 
not  "suffer,  or  was  crucified,  dead,  and  buried,  to  re- 
concile His  Father  to  us,  or  to  be  a  sacrifice  for  the 
original  guilt  as  well  as  for  the  actual  sins  of  men  ;  tSiat 
*  the  offering  of  Christ '  is  not  '  the  perfect  redemption, 
propitiation,  and  satisfaction  for  the  sins  of  the  world.*  *' 
I  think  Dr.  Williams  is  here  expressing  what  in  sob- 
stance  are  his  own  views ;  and  the  first  inquiry  must  be, 
in  wliat  sense  he  has  used  the  word  "  propitiation  ;'*  and 
for  that  purpose  I  must  consider  the  import  of  the  two 
preceding  sentences : 

"  If  our  philosopher  had  persuaded  us  of  the  moral 
nature  of  justification,  he  would  not  shrink  from  adding 
that  regeneration  is  a  corre8])onding  giving  of  insight,  or 
an  awakening  of  the  forces  of  the  souL  By  the  resur- 
rection he  would  mean  a  spiritual  quickening.  Salvation 
would  be  our  deliverance,  not  from  the  life-giving  God, 
but  from  evil  and  darkness,  which  are  his  finite  opposites 
(6  ii»Tt»dfa*»s).     Propitiation  would  be,  Ac." 

It  is  apparent  that  Dr.  Williams  is  here  speaking  of 
justification,  regeneration,  and  salvation,  as  doctrines  to 
which  he  and  Baron  Bunsen  might  give  a  peculiar  con- 
struction— in  other  words,  the  leading  doctrines  of  the 
Church  are  adverted  to,  and  a  meaning  ascribed  to  them 
very  different  from  that  usually  received.  In  a  simiiar 
way  is  the  word  "propitiation"  used.  Propitiation  is 
by  the  31st  Articls  of  Religion  the  oblation  by  Christ 
finished  upon  the  cross  for  sin.  Dr.  Williams  decUree 
it  to  be  **  the  recovery  of  that  x>eace  which  cannot  be, 
whilst  sin  divides  us  from  the  Seacher  of  hearts."  Such 
may  be  a  consequence  from  propitiation  or  the  oblation 
of  Chiist,  but  it  is  not  propitiation  itself  I  think  sacb, 
declaration  is  inconsistent  with,  and  contrary  to^  the 
31st  Article. 

With  regard  to  the  next  passage,  cited  from  p.  87, 
looking  at  the  whole  context,  begiiming, — 

"  But  when  the  priest  took  the  place  of  the  congregia- 
tion,  when  the  sacramental  signs  were  treated  as  the 
natural  body,  and  the  bodily  sufi'erings  of  Christ  enhanced 
above  the  self-sacrifice  of  His  wiU  even  to  the  death  of 
the  cross,  the  centre  of  Christian  faith  became  inwted, 
though  its  form  remained.  Men  forgot  that  the  writer 
to  the  Hebrews  exalts  the  blood  of  an  everlastings  that 
is,  of  a  spiritual,  covenant ;  for  what  is  fleshly  vainshes 
away.  The  angels  who  hover  with  phials  Mk*^h*^f^  the 
drops  from  the  cross  are  pardonable  in  art,  but  BuJce  a 
step  in  theology  towards  transubstantiation," — 

I  am  not  satisfied  of  the  correctness  of  ilio  iafamce 
drawn  from  the  words  immediaitely  following : 

"Salvation  from  evil  through  sharing  tb(»  flarim^ 
spirit,  was  shifted  into  a  notion  of  parofaan  ftHftiM 


3  Jax.  18C3.1 
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through  the  price  of  His  bodily  pangs.  The  deep  drama 
of  heart  and  mind  became  externalised  into  a  commercial 
transfer,  and  this  effected  by  a  form  of  rituaL" 

I  am  not  satisfied,  I  say,  that  Dr.  Williams  thereby 
intended  to  maintain  that  "Christ  did  not  suffer,  nor 
iras  crucified,  dead,  and  buried,  to  reconcile  His  Father 
to  us,  nor  to  be  a  sacrifice  for  the  original  guilt  as  well 
iis  for  the  actual  sins  of  men."  Looking  at  tlie  whole 
|)as8age,  and  especially  the  words,  **when  the  priest  took 
the  place  of  the  congregation,"  and  to  the  mention  of 
transubstantiation,  I  think  that  the  defence  set  up  by 
the  counsel  for  the  accused  may  be  well  founded,  and 
that  in  truth  the  doctrines  disowned  by  Br.  Williams 
might  be  those  of  the  Roman  Catholic  religion,  as 
opposed  to  those  of  the  Established  Church.  It  was 
urged,  that  in  the  various  editions  no  intimation  was 
given  that  such  was  the  intended  meaning ;  but  my 
judgment  must  be  founded  on  what  was*  done,  not  on 
what  was  left  undone. 

I  am  of  opinion  that  this  aiiiicle  must  be  reformed. 

Article  XIII. 

The  passage  extracted  from  the  Essay  is  as  follows  : 

**  The  first  Christians  held  that  the  heart  was  purified 
by  faith ;  the  accompanying  symbol,  water,  became  by 
d^^es  the  instrument  of  purification.  Holy  Baptism 
wa.9  at  first  preceded  by  a  vow,  in  which  the  young 
soldier  expressed  his  consciousness  of  spiritual  truth ; 
bat  when  it  became  twisted  into  a  false  analogy  with 
circumcision,  the  right  degenerated  into  a  magical  form, 
and  the  Augustiuiau  notion  of  a  curse  inherited  by 
infants  was  developed  in  connection  with  it" 

It  is  alleged  that  this  passage,  in  the  first  place,  is  a 
maintaining,  on  the  part  of  Dr.  Williams,  that  the 
element  of  water  in  baptism  is  not  a  divinely  ordained 
means  of  grace,  and  as  such  is  inconsistent  with  the  17th 
Article  of  Religion  and  with  the  Church  Catechism  ;  in 
the  second  place,  that  it  charges  St.  Augustine  with 
having  falsely  introduced  the  notion  of  original  sin,  and 
therefore  is  contrary  to  the  9th  Article  of  Religion,  and 
to  the  teaching  of  the  Cliurch  as  contained  in  the  Ser\'^ico 
of  Public  Baptism. 

To  take  the  latter  allegation  first.  To  mistake  the 
doctrine  of  St.  Augustine  is  clearly  not  criminal,  nor  is 
a  contradiction  of  what  St.  Augustine  wrote  in  itself  an 
ecclesiastical  offence ;  it  can  only  be  converted  into  such  an 
offence  by  showing  that  the  doctrine  of  St.  Augustine  is 
the  same  doctrine  as  is  contained  in  an  Article  of  Religion 
or  in  the  Formularies,  and  therefore  that  a  contradiction  of 
the  one  is  a  contradiction  of  the  other.  On  the  part  of  the 
prosecution,  it  was  said  that  St.  Augustine's  notion  of  a 
ourae  inherited  is  precisely  the  same  doctrine  as  that  con- 
tained in  the  9th  Article  of  Religion.  On  the  part  of  the 
defence,  it  was  contended  that  St  Augustine's  doctrine, 
alladed  to  in  this  passage,  is  different  in  fact  How  is 
the  Court  to  decide  between  the  two  I  The  reference  in 
the  Essay  is  only  to  what  St  Augustine  wrote  some- 
where, the  place  not  specified.  Is  the  Court  to  examine 
the  TolQiiiinims  works  of  St   Augustine  in  order  to 


ascertain,  not  only  what  was  really  the  doctrine  main- 
tained by  him,  but  also  whether  there  are  not  passages 
whith  might  reasonably  induce  another  reader  to  come 
to  a  different  conclusion  ?  The  Court  must  decline  such 
an  investigation.  The  reference,  therefore,  to  St.  Augus- 
tine must  be  struck  out  of  this  ai-ticle. 

Next,  with  regard  to » the  9th  Article  of  Religion,  I 
am  not  satisfied  that  in  the  passage  cited  there  is  neces- 
sarily either  a  denial  of  original  sin,  or  any  repugnance 
to  the  teaching  of  the  Church  as  contained  in  the  Service 
of  Public  Baptism. 

Then  as  to  the  first  part  of  the  passage,  and  as  to  the 
firat  allegation  with  reference  to  it  made  on  the  part  of 
the  prosecution,  I  am  of  opinion,  considering  the  whole 
of  the  passage  and  context,  that  it  is  essentially  historical, 
and  that  it  cannot  be  truly  construed  as  a  substantial 
maintainmg  of  any  of  the  doctrines  contained  in  it  or 
to  bo  inferred  from  it  It  is  a  statement  of  what  has 
taken  place  in  the  history  of  Christianity ;  not  an  asser- 
tion of  the  writer's  own  opinion.  Even  if  erroneous,  it 
woidd  not  follow  tliat  it  could  constitute  a  criminal 
charge.  In  any  view  of  the  case,  the  inferences  are  too 
doubtful  to  allow  me  to  come  to  the  conclusions  wliicli, 
by  tlie  alignments  on  behalf  ef  the  prosecution,  I  am 
called  upon  to  form. 

The  article,  therefore,  must  be  rejected. 

Article  XIV, 

Tlie  passage  impugned  is  as  follows  : 

"Thus  the  incarnation  becomes  with  our  author  as 
purely  spiritual  as  it  was  with  St  Paul ;  the  Son  of 
David  by  birth  is  the  Son  of  God  by  the  spirit  of  holi- 
ness." It  is  alleged  to  bo  a  denial  of  the  2nd  Article  of 
Religion,  and  a  maintaining  that  the  Son  of  God  did  not 
take  upon  Himself  man's  nature  in  the  womb  of  the 
Blessed  Virgin. 

To  deny  the  truth  of  the  2nd  Article  of  Religion, 
would  be  one  of  the  most  serious  ecclesiastical  offences  ; 
but  the  more  serious  the  chai^,  the  more  strict  should 
be  the  proof. 

Assuming,  for  the  sake  of  the  aigument,  that  Dr. 
Williams  here  avows  as  his  own  the  doctrine  which  he 
expressly  attributes  to  Baron  Bunsen,  there  is  a  grave 
objection  to  the  admission  of  this  article.  The  primd 
facie  meaning  of  the  passage  impugned  is,  that  Baron 
Bunsen  entertained  the  same  opinion  of  the  incarnation 
as  St  Paul ;  and  if  this  were  all,  —if  it  were  a  mere 
general  statement  of  this  kind— it  would  not  be  possible 
for  me  to  condemn  it ;  for  no  one  would  seriously  contend 
that  what  St  Paul  really  wrote  is  contrary  to  the  doctrine 
taught  by  the  Church  in  the  2nd  Article  of  Religion. 
But  the  question  is,  whether  Dr.  Williams  does  or  does 
not  improperly  ascribe  to  St  Paul  particular  opinions  on 
the  incarnation,  and  allow  them  to  be  his  own. 

Now  Dr.  Williams  refers  the  reader,  in  a  note,  to  cer- 
tain verses  in  the  Epistle  to  the  Romans,  as  containing 
the  views  w^ich  in  his  essay  he  ascribes  to  St  Paul. 
These  are  Rom.  i.  1-4  : 

**  Paul,  an  apostle  of  Jesus  Christ,  called  to  be  «" 


-.'    *, 


♦■  ^»* 


1-— —  T    "* 

•/     /     V.'  '>  ••>  /;»*^, /*  "^  i      •■.^•',   •►,    •>*.» 'Jac  t»»»  v::»i-i —.  ■•*  ^-r.  liHii  l^-<ri  ytb??  viok 


r**i  avi  »>t*i>T  tl*  -wi-j**  Easr-, — a  ot^^"  eases  it 
'  '  '  r/.j;rij*  V  a  «bvir  »-:«  ir  eT*a  v-.I^iziisia*  w^irks, — and 

'/  .'  #.  f^;»  ;^,  u,^K  in,  V»  ./.*'./,  in  •,/'  < /t.rsi'^  jff  y:; >un  *  a  p^i-eral /- -ii-i-^aiMtiro  :2hito<^  a»l  this irith- 
./,/-/,/ /|,  '.,//  >f,M,i'.0.u  *h^*.  /»f\.ii' **  <fU  t,/ iMi*),  u»-<H%  ,nx  3;,r  r*^fTTta'«  to  a=T  jwrtriilir  Jlri>:i<s  of  Religion. 
ton  ,  h,'  \f ../ «  vf  »/'..vJ  '/f  w'/.  «*  //f  ht/tht'  it'^,\,r'f,'*.  yiU'.t  h  i;,,,  j,  a  nwrge  a.%  tiii*  i«.  v)  fir  as  I  kBov,  vithout  pre- 
///^  >  '  vf  1.  ..'  tu  H  f,'/u''^fiu  <;'^l ;  Hh'\  tl,;it  '* jti^t.Jj'a-  r-^^j^iit :  that  alone  wo^d  mak-  me  |«ii»  hefore  I  con- 
M/,M  M  -  ^' »  »,/  ♦  '/f  f'/»i<v/'  /M  *4  »ij^//J  '/tir  r"|-  r,Ui,'/',  a;;/l  wijt/^l  to  it*  intToductiroi.  Bnt  there  is  anodier  view  <rf 
/^  HA/.,'»"'"  'M"'*'  n<«  oihtiui/itf  ifut  Uiitu/'  ft  i«  thin  rm<r^tion,  anl  tliat  the  mo?t  impntauit  one:  how 
rMoi  Mi«'  »)•/  4',*h(><i'  >ut  nU'/r^l  Vt  U?  ii^'t  forth,  in  Min-  i  coiiM  I  mon'filf^  the  aarouwon  of  this  article  with  the 
tni»y  t'/  ♦)**  inh  .i<U/(«  #/f  IMj^,<oii  -onrll^  jii.tifirati./ii  prim-ipk-s  laid  down  ]»j  the  Judicial  CommiUee  in  the 
lA  noiu  ♦' Wi'Mri- tt////tiiilyd  iikMm/ih  Ulorc  (;rMl  only  t  iw,  oi  Harder  y.  Heal h  J  Those  iirinciples  are,  briefly, 
Uii  »Im  M.Mit'^  «iiii  l^/id  Mud  Httvir;iir  JisHijH  Chfwt  1/y  ■  that  the  wonhi  or  writings  of  the  peracm  accused  must  be 
rMHli,  Mr,d  i«/t  Uf  imr  *iffH  yMitrVn  or  <li  wrvin^s/'  1  j  plc»h*tl ;  that  the  meaning,  which  they  are  alleged  hr 
I'Hht'  ly  '  uui  iM  lliMf.  «»»J"h  opinion  >M't  forth  In  tlm^diarKing  '  the  prow-cution to  convey,  must  be  pleaded ;  and  the  par- 
\mi\  n\  IliM  iitWi  Ji.  IN  loiitmry  ti>,  luul  Jiii^inHwt^iit  with,  !  ticular  Articles  of  Religion,  or  parts  of  them,  asserted  to 
Dill  1  nil  All)/  Im  ;  Imt  llu'ii  tliii  «(in«tion  rr'tniilnn,  in  th(!  |  he  contravened,  must  be  pleaded  also. 
<|iMiK"  |h'(mh.i|   u  fiiir   ri.|in'iMtnUtl/in  of   ll»«   imnNage        None  of  these  things  are  done  in  this  17th  artido ; 


I  ■liiif'iMl  i    Tint  |NiMM«f(M  U  tm  I'ollowM  ; 

'*  Why  iiiKV  iiiii  JiiitiOi'iition  hy  fnllh  liavo  iiiciutt  the 
jM'Mcii  ul  riiliHJ,  or  Muiwi  of  f  Jivlfiii  apiirovaJ,  which  comoM 
ul'  liimt  til  ti  il^liti'iiiiN  (hill,  rriihnr  limit  ii  flrtioti  of  m«»nt 
iiy  hiiiiklni  /  HI,  I'aiil  would  Ihim  bn  tciu'liinK  moral 
ii«4|iiiiiuUrlliiv,  (t« o|>)KiNiitl  to  NiicinihiUilUm. " 

Till'  womU  im'««  «n^Ki«i«loi|  by  |)r,  WllUiuim  iia  words 
w  III*  li  It I  Uiitiiitti  nilKiit  NptMik  III  ivply  to  n  chitrg**  of 


anfl  therefore  I  consider  I  am  bonnd  to  roject  it. 

The  result  of  the  observations  I  have  made  in  Has  case 
is,  that  these  articles  must  be  refbnned  by  striking  out 
nil  those  I  have  rejected,  and  by  partial  alterations  in 
others.  I  think  my  judgment  will  clearly  point  out 
wliat  I  deem  requisite,  and  that  I  need  not  expend 
further  time  in  recapitulation. 

liooking  at  the  great  importance  of  this^caM,  and  that 


a  Jan.  laga. 
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in  fact,  though  aot  in  form,  I  hatre  pionooBced  a  decision 
upon  the  mexits,  I  wiU,  if  it  be  deaireO,  give  to  cither  or 
1)oth  parties  leare  to  appeal  to  Her  Majesty  in  CounciL 


151>£a 

The  articles  of  accusation^  reformed  in  accordance 
idth  the  judgment  of  the  25th  of  June,  were  brought  in, 
when 

TJiC  QtieciCs  Advocate  (PhiUhnorc),  OohridgCf  Q.C.f 
;uid  Swabey  with  him,  prayed  Judgment. 

The  counsel  for  the  promoter  asked  the  Court  to 
suspend  the  defendant  till  such  time  as  he  should  retract 
his  erroneous  opinions,  and  referred  to  Oakleys  Case 
(Bayford's  Report),  the  proceedings,  in  which  were  under 
the  general  Ecclesiastical  laws,  and  not  under  the 
Statute  of  Elizabeth,  the  sentence  being  that  the 
defendant  should  be  suspended  until  he  retracted  his 
erroTSb 

The  olject  of  the  promoter  in  bringing  these  pro- 
ceedings was  not  to  visit  with  any  severity  of  punish- 
ment the  individual,  but  to  secure  the  Church  from 
pernicious  and  Mse  teaching. . 

Deanef  Q.C,  (Fitz- James  Stephen  with  him),  distin- 
guished between  the  present  prosecution  and  the  pro- 
ceedings against  the  Rev.  F.  Oakley.  The  defendant  in 
the  latter  case  had  openly  avowed  Romish  doctrine. 
The  defendant  was  willing  to  disavow  the  opinions  of 
Bunsen  which  had  been  attributed  to  him,  and  withdraw 
the  passages  in  which  they  were  contained,  as  he  had 
never  entertained  the  views  (condemned)  of  the  author 
he  had  reviewed.  ^ 

The  Learned  Judge,  in  pronouncing  sentence,  reca- 
pitulated the  course  of  the  proceedings  and  the  argu- 
ments of  counsel,  and  said  he  had  already  pronounced 
Ills  opinion  on  the  articles  of  accusation,  and  he  saw  no 
reason  to  alter  or  retract  any  part  of  the  judgment  he 
had  previously  delivered,     ifr.   Stephen  had  offered  to 
withdraw  certain  passages  of  the  essay,  but  he  (the  learned 
Judge)  could  not  take  into  account  a  verbal  retractation. 
He  would  pronounce  the  articles  of  accusation  proven. 
It  was  not  an  unimportant  consideration  that  this  case 
-was  brought  under  the  ordinary  Ecclesiastical  law,  and 
not  under  the  Statute  of  Elizabeth.    The  Court  had  a  dis- 
rretionary  power.     He  could  not  forget  that  although  the 
punishment  might  be  diflferent  the  offence  was  the  same. 
When  he  said  discretionary  power,  he  did  not  mean  that 
of  an  individual,  but  a  judicial  discretion,  for  he  was  the 
innuthpiece  of  the  law.     He  ought  to  give  the  judgment 
which  in  his  conscience  he  believed  the  Judicial  Commit- 
tee of  the  Privy  Council  woxild  sanction  and  approve. 
There  was  a  distinction  to  be  drawn  between  the  case  of 
Air.  Oakley,   referred  to  by  the  Queen's  Advocate,  and 
t  he  present  case.     In  the  former  the  defendant  had  openly 
profieand  Bomiah  doctrines,  and  he  held  only  a  curacy, 
— ^fhe  tRitaice  waa^  that  his  licence  should  be  suspended 
until  fm  had  retracted  the  erroneous  doctrines  he  had 
.'iwnred,    TlMt  was  the  only  case  he  was  aware  of  where 


such  a  punishment  had  bem  inflicted.  His  Lordship 
thought  it  would  be  wrong  to  suspend  the  defendant  until 
he  had  retracted,  as  that  judgment  might  cause  a  retrac- 
tation which  did  not  come  from  the  heart.  His  Lordship 
then  pronounced  sentence  of  suspension  ah  officio  et  bene- 
ficho  for  the  term  of  one  year,  and  condemned  the  defend- 
ant in  costs. 

Proctors  for  the  promoter,  ToUcr  «fc  *Sioju?. 
Pnxjtors  for  the  defendant.  Brooks  ^  Dubois, 

^  The  Office  of  tiie  Judge, 

PROMOTED     BY     THE     ReV. 

«irT  ,^?Jf*' ,««^  -{  James  Fendall  (Clerk), 
25  June,  15  DEC.  1862.  ]      ^      ^^      Rev.      He-skt 

I      Bristow  Wilson  (Clerk). 
Before  the  Right  Honourable  Dk.  Lfshington. 

Churdh  Discipline  Act  (3  <£r  4  Vld,) — Contraven- 
tion of  Articles  of  Religion  and  Formularies  of 
the  Chxurch  of  EngUuid, 

Tlve  doctrine  that  the  Bible  was  not  icriUen  by  the 
special  iiUerposUiom  of  the  Almighty  Poiccr  cannot  be  re- 
conciled with  the  Sixth  and  Ticentieth  Articles  of  Religion, 
The  liberty  of  interpreting  Scripture  contrary  to  the  literal 
and  grammatical  seiise,  exists  in  tlie  ChurcJi,  so  long  as  it 
is  not  applied  so  as  to  contradict  any  doctrine  contained  in 
the  Articles  or  Formularies.  There  is  a  distinction  to  be 
dratcn  between  violating  a  Canon  and  advising  others  to 
violate  it,  A  clerk,  who  has  hitnself  subscribed  to  the 
three  articles  prescribed  by  the  S6th  Canon,  has  not  com- 
mitted an  ecclesiastical  offence  against  that  Canon,  by 
cownselling  others  that  they  may  subscribe  them  in  a  sense 
7iot  consonant  either  to  the  King*s  Declaration,  or  the 
Articles.  The  dth  Article  of  Religion  does  not  say  that 
all  who  never  heard  of  Vie  Saviour,  will,  by  reason  of 
original  sin,  he  consigned  to  perdition.  The  1  ^th  A  rticle 
of  Religion  prohibits  tlie  denial  of  any  distinction  heticeen 
covenanted  and  uncoveiianted  tnercies.  TJve  essential  con- 
dition of  the  canonieity  of  a  book  is  its  having  been  written 
under  Divine  guidance,  and  a  denial  Oiat  a  book  of  tJie 
Bible  teas  written  by  Us  alleged  autJior  is  not  a  denial  of 
its  canxyiiicity.  Tlie  doctrine  that  all  will  escape  ever- 
lasting condemnation  is  opposed  to  tJie  Creeds  and 
Formularies, 

The  defendant  in  this  case  is  Vicar  of  Great  Staughton, 
in  the  diocese  of  Ely,  and  author  of  the  essay  in  the 
volume  of  "  Essays  and  Reviews,"  entitled  "  S6a'nces  Ifis- 
toriques  de  GSnitve — ^The  National  Church." 

The  proceedings  were  instituted  by  the  Rev.  James 
Fendall,  (clerk)  of  the  same  diocese,  on  the  ground  that 
the  defendant  had  in  the  essay  maintained  doctrines,  and 
expressed  opinions  in  \iolation  and  contravention  of 
the  Articles  of  Religion,  and  Formularies  of  the  Church 
of  England. 

This  case  differs  but  slightly  from  the  Bishop  of  SaliS' 
bury  V.   Williams,  sjqird.    The  points  of  difference  are 
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apostle,  separated  unto  the  gospel  of  God  (which  He  had 
promised  afore  by  His  prophets  in  the  Holy  Scriptures), 
concerning  his  Son  Jesus  Clirist  our  Lord,  which  was 
made  of  the  seed  of  David  according  to  the  flesh  ;  and 
dedared  to  be  the  Son  of  God  with  power,  according  to 
the  spirit  of  holiness,  by  the  resurrection  from  the  dead." 
Compared  with  these  verses,  the  words  in  the  text  of 
the  Essay, — 

"Thus  the  inramation  becomes  with  our  author  as 
purely  spiritual,  as  it  was  with  St.  Paul ;  the  son  of 
David  by  birth  is  the  Son  of  God  by  the  spirit  of  holi- 


ness, — 


seem  to  me  not  an  unfair  quotation,  or  rather  expression 
of  the  substance,  of  what  St  Paul  wrote,  with  one  ex- 
ception ;  the  exception  is  the  omission  of  the  concluding 
words,  "bvthe  resurrection  from  the  dead."  It  is  by 
no  means  clear  that  there  was  the  least  intention  to  reject 
or  even  to  exclude  these  words.  The  omission  of  part, 
when  the  whole  is  designated,  does  not  in  any  degree 
prove  that  the  wonls  were  intentionally  omitted,  much 
less  omitted  with  a  guilty  intention.  I  must  also,  in 
candour,  add,  that  the  omission  of  these  words  does  not 
seem  to  mo  truly  to  affect  the  meaning  of  the  sentence. 
The  beginning  of  the  fourth  verse  imports  that  Jesus 
Christ  wns  deckred  to  be  the  Son  of  God  ;  and  the  re- 
mainder atiites  the  manner  in  which  that  declaration  was 
made.  True  it  is  that,  with  reference  to  the  power  con- 
ferred, mention  is  made  of  the  greatest  of  all  proofs,  the 
resurrection  from  the  dead  ;  but  that,  though  the  greatest 
of  all  proofs,  is  only  one  amongst  very  many  others  that 
Jesus  Christ  was  declared  to  be  the  Son  of  God 

I  am  of  opinion,  that  the  omiBsion  of  the  reference  to 
the  resurrection  does  not  appear  to  be  necessarily  either 
intenrional  or  culpable  ;  and  I  must  reject  the  article. 

Abticle  XV. 

The  charge  is,  that  Dr.  Williams,  in  tlio  extract 
])leaded,  ilid  maintain  that  justification  by  faith  means 
oiUy  the  i>eace  of  mind  or  sense  of  Divine  approval  which 
comes  of  trust  in  a  righteous  God  ;  and  that  "justifica- 
tion is  a  verdict  of  foi*giveness  upon  our  rei>entauce,  and 
of  acceptance  upon  the  oflfering  of  our  hearts."  It  is 
said  that  the  doctrine  so  alleged  to  be  set  forth,  is  con- 
trary to  the  11th  Article  of  Religion — on  the  justification 
of  man  :  **  We  are  accounted  righteous  before  God  only 
for  the  merit  of  om-  Lord  and  Saviour  Jesus  Christ  by 
faith,  and  not  for  our  own  works  or  deservings."  I 
entirely  concur  tliatsuch  opinion  set  forth  in  the  charging 
part  of  this  article  is  contrary  to,  and  inconsistent  with, 
the  11th  Article  ;  but  then  the  question  remains,  is  the 
charge  preferred  a  fair  representation  of  tlie  passage 
extracted  ?    The  paasage  is  as  follows  : 

"Why  may  not  justification  by  faith  liave  meant  the 
peace  of  mind,  or  sense  of  Divine  approval,  which  comes 
of  trust  in  a  righteous  God,  rather  than  a  fiction  of  merit 
by  transfer  1  St.  Paul  would  then  be  teaching  moral 
responsibility,  as  opposed  to  Sacerdotalism. " 

The  words  are  suggested  by  Dr.  Williams  as  words 
^vh^.'h  Unron  Bunscn  might  speak  in  reply  to  a  chaise  of 


using  evangelical  language  in  a  philosophical  sense.  Bat 
looking  to  the  whole  context,  I  cannot  doubt  that  Dr. 
Williams  employs  these  words  as  a  form  of  declaring  his 
own  sentiments.     He  is  therefore  responsible  for  them. 

Then  as  to  the  construction  of  the  passage.  I  think 
the  passage  is  repugnant  to  the  11th  Article ;  for  in 
it  justification  is  not  represented  to  be  justification  for 
the  merit  of  our  Lonl  by  faith,  but  is  represented  to  be 
something  distinct  from  it,  namely,  peace  of  mind,  or  a 
sense  of  Di\nne  approval,  which  comes  of  trust  in  a 
righteous  God  I  think  this  construction  is  clear  from 
the  words  which  follow,  "rather  than  from  a  fiction  of 
merit  by  transfer. "  These  words  seem  to  me  to  express 
an  idea  wholly  inconsistent  with  the  11th  Article. 

I  need  not  go  further  into  the  examination  of  this 
extract.     The  Ai-ticle  must  be  admitted. 

Article  XVI. 

The  object  of  pleading  the  extract  set  forth  in  tins 
article  is  to  show  that  Dr.  Williams  approves  and  adopts 
the  opinions  of  Baron  Bnnsen  ;  and  I  think  for  this  pur- 
pose it  is  admissible.  It  is,  indeed,  of  very  little  im- 
portance ;  for  the  whole  volume  of  "  Essays  and  Kevieiws'* 
is  afterwards  annexed. 

AnxiCLK  XVII. 

This  article  requires  veiy  serious  consideration.  It 
pleads  that  the  tendency,  object,  and  design  of  the  whole 
Essay  is  to  inculcate  a  disbelief  of  the  Divine  inspiration 
and  orthodoxy  of  the  Holy  Scriptures  ;  to  deny  the  truth 
of  parts  thereof,  and  to  deny  the  doctrines  of  original  sin, 
justification  by  faith,  atonement,  propitiation,  and  the 
incarnation. 

To  admit  this  article  would  be  to  require  tJie  Court  to 
read  and  consider  the  whole  Essay, — ^in  other  cases  it 
might  be  a  whole  work  or  even  voluminous  works, — and 
pronounce  a  general  condemnation  thereof,  and  this  with- 
out any  reference  to  any  particular  Articles  of  Religion. 
Such  a  charge  as  this  is,  so  far  as  I  know,  without  pre- 
cedent ;  that  alone  would  make  me  jNiuse  before  I  con- 
sented to  its  introduction.  But  there  is  another  view  of 
this  question,  and  that  the  most  important  one  :  how 
could  I  reconcile  the  admission  of  Hus  article  with  the 
principles  laid  down  by  the  Judicial  Committee  in  the 
case  of  Burder  v.  Heath  !  Those  principles  are,  briefly, 
that  the  words  or  writings  of  the  person  accused  must  be 
pleade<l ;  that  the  meaning,  which  they  are  alleged  by 
the  prosecution  to  convey,  must  be  pleaded ;  and  the  par- 
ticular Articles  of  Religion,  or  parts  of  them,  asserted  to 
be  contravened,  must  be  pleaded  also. 

None  of  these  things  are  done  in  this  17th  artielc  ; 
and  therefore  I  consider  I  am  bound  to  roject  it. 

The  resnlt  of  the  observations  I  have  made  in  fSiis  case 
is,  that  these  articles  must  be  roformed  by  striking  ont 
>  all  those  I  have  rejected,  and  by  partial  alterations  in 
others.  I  think  my  judgment  wiU  clearly  point  ont 
what  I  deem  requisite,  and  that  I  need  not  expend 
further  time  in  recapitulation. 

Looking  at  the  great  importance  of  this  casd^  and  thst 
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in  fact,  though  not  in  fonn,  I  hove  proiuniBced  a  decision 
upon  the  merits,  I  wiD,  if  it  be  desired,  give  to  cither  or 
lN)th  parties  leave  to  appeal  to  Her  Majesty  in  CoimciL 


15  Dec. 

The  articles  of  accusation,  reformed  in  accordance 
with  the  judgment  of  the  25th  of  June,  were  brought  in, 
when 

Th6  QueevkS  AdvocaJe  (Philliinarc),  Coleridge,  Q-C, 
4Uid  Swabey  with  him,  prayed  Judgment. 

Tlie  counsel  for  the  promoter  asked  the  Court  to 
jmspend  the  defendant  till  such  time  as  he  should  retnict 
his  erroneous  opinions,  and  referred  to  Octklei/s  Case 
(Bayfofd's  Report),  the  proceedings,  in  which  were  under 
the  general  Ecclesiastical  laws,  and  not  under  the 
Statute  of  Elizabeth,  the  sentence  being  that  the 
defendant  -should  be  suspended  until  he  retracted  his 
errorsL 

The  olrfect  of  the  promoter  in  bringing  these  pro- 
ceedings was  not  to  visit  with  any  severity  of  pumsh- 
roent  the  individual,  but  to  secure  the  Church  from 
pernicious  and  false  teaching. . 

Deane^  Q,C,  (Fitz-Jaines  Stephen  with  him),  distin- 
guished between  the  present  prosecution  and  the  pro- 
ceedings against  the  Rev.  F.  Oakley.  The  defendant  in 
the  latter  case  had  openly  avowed  Romish  doctrine. 
The  defendant  was  willing  to  disavow  the  opinions  of 
Bunsen  which  had  been  attributed  to  him,  and  withdraw 
the  passages  in  which  they  were  contained,  as  he  had 
iievcr  entertained  the  views  (condemned)  of  the  author 
he  had  reviewed.  y 

Tira  Learned  Judge,  in  pronouncing  sentence,  reca- 
pitulated the  course  of  the  proceedings  and  the  argu- 
ments of  counsel,  and  said  he  had  already  pronounced 
Iiis  opinion  on  the  articles  of  accusation,  and  he  saw  no 
reason  to  alter  or  retract  any  part  of  the  judgment  he 
had  previously  delivered.  Mr.  Stephen  had  offered  to 
withdraw  certain  passages  of  the  essay,  but  he  (the  learned 
Judge)  could  not  take  into  account  a  verbal  retractation. 
He  would  pronounce  the  articles  of  accusation  proven. 
It  was  not  an  unimportant  consideration  that  this  case 
was  brought  under  the  ordinary  Ecclesiastical  law,  and 
not  under  the  Statute  of  Elizabeth.  The  Court  had  a  dis- 
cretionary power.  He  could  not  forget  that  although  the 
]>unishment  might  be  diflferent  the  ofifence  was  the  same. 
When  he  said  discretionary  power,  he  did  not  mean  that 
of  an  individual,  but  a  judicial  discretion,  for  he  was  the 
mouthpiece  of  the  law.  He  ought  to  give  the  judgment 
which  in  his  conscience  he  believed  the  Judicial  Commit- 
tee of  the  Privy  Council  would  sanction  and  approve. 
There  was  a  distinction  to  be  drawn  between  the  case  of 
>£r.  Oakley,  referred  to  by  the  Queen's  Advocate,  and 
t  he  present  case.  In  the  former  the  defendant  had  openly 
profeased  Romish  doctrines,  and  he  held  only  a  curacy, 
— tlwrfnttoncewafl^  that  his  licence  should  be  suspended 
until  fm  "bad  Tetnicted  the  erroneous  doctrines  he  had 
awaweiL  *9lMt  was*  the  only  case  he  was  aware  of  whero 


such  a  punishment  had  been  inflicted.  His  Lordship 
thought  it  would  be  wrong  to  suspend  the  defendant  until 
he  had  retracted,  as  that  judgment  might  cause  a  retrac- 
tation which  did  not  come  from  the  heart.  His  Lordship 
then  pronounced  sentence  of  suspension  ah  offijcio  ei  bene- 
ficvo  for  the  term  of  one  year,  and  condemned  the  defend- 
ant in  costs. 

Proctors  for  the  promoter,  ToUcr  &  Smut. 
Proctors  for  the  defendant,  Brooks  A:  Dubois, 

'■  The  Office  of  the  Judge, 

PROMOTED      BY     THE     ReV. 
nrr  ^  vjf**      «««     \         JAMES    FeNDALL    (ClERK), 

25Jt,n=,15DEC.1862.  ]      ^      ^^^      Rev.      Henkt 

I     Bristow  WiLsoy  (Clerk). 
Before  the  Right  Honourable  Dr.  LrsHiNGToy. 

ChurcJh  Discipline  Act  (3  d:  4  Vict) — Contravene 
tion  of  Articles  of  Religion  and  FormiUaries  of 
the  Chturch  of  England, 

The  doctrine  that  (he  Bible  was  not  written  by  the 
special  interposition  of  the  Almighty  Poxcer  cannot  he  re* 
canciled  vrilh  the  Sixth  and  Tiventieth  A  rticles  of  Religion, 
The  liberty  of  interpreting  Scripture  contrary  to  the  literal 
and  grammatical  sense,  exists  in  Oie  Churcli,  so  long  as  it 
is  not  applied  so  as  to  contradict  any  doctrine  contained  in 
the  Articles  or  Formularies.  There  is  a  distinction  to  be 
dravm  between  violating  a  Canon  and  admsing  others  to 
violate  it.  A  clerk,  who  has  himself  subscribed  to  the 
three  articles  prescribed  by  the  ^6th  Caium,  Ims  not  com- 
mitted an  ecclesiasticaZ  offence  agaiTist  thai  Canon,  by 
counselling  others  that  they  may  sithscribc  them  in  a  sense 
not  consonant  cither  to  the  King*s  Declaration,  or  the 
Articles.  The  9th  Article  of  Religion  does  not  say  that 
all  who  never  heard  of  Hie  Saviour,  will,  by  reason  of 
origiival  sin,  be  consigned  to  perdition.  The  ISth  Article 
of  Religion  prohibits  tJie  denial  of  any  distinction  between 
covenanted  and  uncovcTuinted  mercies.  The  essential  cmi- 
dition  of  the  canonicity  of  a  book  is  its  heaving  been  written 
under  Divine  guidance,  and  a  denial  tluji  a  book  of  tJie 
Bible  teas  written  by  its  alleged  auUtor  is  "ttot  a  deniaZ  of 
its  caiwnicity.  The  doctrine  that  all  tcill  escape  ever- 
lasting condemnation  is  opposed  to  (lie  Creeds  and 
FormiUaries. 

Tlie  defendant  in  this  case  is  Vicar  of  Great  Stanghton, 
in  the  diocese  of  Ely,  and  author  of  the  essay  in  the 
volume  of  **  Essays  and  Reviews,"  entitled  "  Stances  His- 
toriques  de  G4nhse — The  National  Church." 

The  proceedings  were  instituted  by  the  Rev.  James 
Fendall,  (clerk)  of  the  same  diocese,  on  the  ground  that 
the  defendant  had  in  the  essay  maintained  doctrines,  and 
expressed  opinions  in  violation  and  contravention  of 
the  Articles  of  Religion,  and  Formularies  of  the  Church 
of  England. 

This  case  differs  but  slightly  from  the  Bishop  ofSalis* 
bury  V.   Williams,  suprd.     The  jwints  of  difference  are 
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sufiicicutly  brought  out  in  the  following  jadgment.     The 
case  was  argued  iu  January  last. 

The  QiiceiVs  Advocate  {Phillimorc)  and  Swabeij^  wei*e 
for  the  promoter;  and  DpanCf  Q.C.,  and  FUz-Janies 
Stej)Iicn,  for  the  defendant. 

25  June. 

His  Lordship,  in  delivering  judgment,  said :  I  now 
proceed  to  the  consideration  of  the  case  of  the  Rev.  Mr. 
Wilson,  Vicar  of  Great  Staughton,  in  the  diocese  of  Ely. 
This  prosecution  is  commenced  on  the  part  of  the  Rev. 
Mr.  Fendall,  also  a  clergyman. 

The  charges  prefen*ed  are  founded  upon  cei-tain  extracts 
from  an  essay  said  to  have  been  written  and  published  by 
Mr.  Wilson  in  the  same  volume  of  "  Essays  and  Reviews." 
3ilr.  Wilson's  essay  is  headed  **  Seances  Historiques  de 
Gifiive.  The  National  Church."  Articles  were  given 
in  on  the  part  of  the  prosecution.  Mr.  Wilson  objects 
to  these  articles  as  inadmissible  :  and  whether  they  shall 
be  admitted  or  not,  is  the  sole  question  at  present  before 
the  Court.  This  question,  considering  what  I  have  laid 
do^vn  in  my  judgment  in  the  previous  case,  I  shall  pro- 
ceed at  once  to  discuss  ;  for  this  caso  and  the  previous 
one,  though  they  may  difler  altogether  as  to  the  contents 
of  the  particular  articles,  yet  are  subject  to  precisely  the 
same  general  iiiles  and  principles.  These  rules  I  have 
already  fully  considered,  and  have  nothing  to  add. 

Article  VII, 

The  charge  is,  that  in  the  passage  recited,  it  is  declared 
and  affirmed  that  our  Saviour  Christ  was  and  is  a  mere 
teacher  of  morality  and  a  moral  reformer,  and  not  also 
the  revealer  of  God's  scheme  of  redemption  of  mankind 
from  sin  and  misery  ;  and  not  the  person  through  whose 
human  life,  suffering,  death,  and  resurrection  the  scheme 
of  salvation  and  redemption  is  wrought  out.  And  it  is 
charged  that  such  doctrines  are  opposed  to  the  several 
Articles  of  Religion  cited,  and  inconsistent  with  the 
teaching  of  the  Church  as  contained  in  the  Nicene  Creed 
and  the  Creed  of  St.  Athanasius,  and  also  in  the  portions 
cited  from  the  Book  of  Common  Prayer. 

Now  if  the  passages  recited  from  Mr.  Wilson's  Essay 
are  fairly  represented  in  this  statement,  and  really  do 
avow  and  maintain  the  doctrine  alleged,  there  would  be 
very  little  difficulty  in  coming  to  the  conclusion  that  they 
were  antagonistic  to  the  teacliing  of  the  Church,  both  in 
the  Articles  and  passages  from  the  Liturgy  referred  to ; 
and  not  merely  so,  but  a  denial  of  the  great  truths  of 
Christianity.  For  to  deny  that  our  Saviour  was  the 
revealer  of  6od*8  scheme  of  redemption,  and  the  person 
through  whose  life,  death,  and  resurrection  redemption  is 
wrought  out,  is  to  deny  the  very  foundation  of  the  Chris- 
tian religion  itself.  There  could  be  no  heavier  chai^ge 
preferred  against  a  clergyman  of  the  Church  of  England 
than  this.  But  if  such  be  the  nature  of  the  charge,  it 
behoves  a  Court  of  Justice  most  seriously  to  consider 
whether  it  is  satisfactorily  established  by  the  alleged 
proo£i. 


I  turn,  then,  to  Mr.  Wilson's  own  words.  It  is,  in- 
deed, to  be  regretted  that  Mr.  Wilson,  in  his  Essay,  ha% 
frequently  expressed  himself  in  language  so  ambiguons 
as  to  admit  of  opposite  constructions.  He  says  that  "the 
source  of  religion  is  in  the  heart. "  This  is  an  expression 
capable  of  more  than  one  meaning  :  in  one  sense  it  may 
be  true  ;  but  it  is  false,  if  it  be  construed  to  deny  that 
religion  does  not  arise  from  other  causes.  Again,  Mr. 
Wilson  deduces  from  Holy  Writ  that  "morals  come 
before  contemplation,  ethics  before  theoretics  ; "  he  finds 
a  great  contrast  between  the  words  of  our  Lord  and  the 
Epistle  to  the  Hebrews,  and  adds,  "The  words  of  the 
Lord,  as  found  in  the  first  three  Gospels,  taken  in  con- 
junction with  the  Epistle  of  St.  James  and  with  the  first 
or  genuine  Epistle  of  St.  Peter,  leave  no  doubt  of  the 
general  character  of  His  teachings  having  been  what 
— for  want  of  a  better  word — ^we  may  perhaps  call 
moral."  But  he  afterwards  states,  that  **to  represent 
the  spirit  of  Christ  as  a  moral  spirit,  is  also  to  represent 
Him  as  fulfilled  with  a  spirit  given  to  him  '  without  mea- 
sure, '  of  which  indeed  all  men  are  partakers  who  have  a 
sense  of  what  they  ought  to  be  and  do." 

As  to  this  passage,  it  is  ^e  that  the  general  character 
of  our  Lord,  as  represented  in  the  Articles  and  Formu- 
laries, to  which  reference  is  made,  is  something  mnch 
more  than  that  of  a  moral  teacher, — is  that  of  the 
Saviour  of  mankind  ;  but  I  do  not  think  that  I  am  jus- 
tified in  holding  that  Mr.  Wilson,  in  representing  our 
Lord  as  a  moral  teacher,  meant  to  represent  Him  as  that 
and  nothing  more. 

I  proceed  to  the  next  passage.  I  will  candidly  say 
that  I  do  not  feel  perfectly  certain  that  I  comprehend 
its  true  meaning.  I  must  refer  to  the  citation  itself ;  it 
commences  with  these  words  : 

"Speculative  doctrines  should  be  left  to  philosophical 
schools ;  a  National  Church  must  be  concerned  with  the 
ethical  development  of  its  members." 

Now  both  these  propositionsmay  be  true  and  harmless, 
unless  it  bo  inferred  from  them  that  they  are  not  only 
true  in  themselves,  but  negative  of  every  thing  else.  I 
am  not  prepared  to  say  that  doctrines  purely  specalative 
may  not  be  left  to  philosophical  schools ;  but  then,  in 
using  the  term  'speculative  doctrines,' I  should  clearly 
not  intend  to  include  the  primary  doctrines  of  Chris- 
tianity, or  to  say  that  they  should  be  left  to  philosophical 
schools.  I  will  not  therefore  assume  that  Mr.  Wilson 
used  the  words  in  other  than  their  innocent  sense. 
Again,  I  think  it  could  not  be  denied  that  ''a  National 
Church  must  be  concerned  with  the  ethical  develop- 
ment of  its  members ;  "  such  a  proposition  taken  alon« 
is  not  a  denial  that  a  National  Church  is  concerned 
also  with  religious  teaching  and  faith  ;  and,  this  being 
a  criminal  case,  I  cannot  construe  it  to  be  such  a 
denial.     . 

The  next  part  of  the  extract  cited  is  still  more 
difficult : 

"  And  the  wrong  of  supposing  it  to  be  otherwise  is 
participated  by  those  of  the  clericality,  who  consider  the 
Church  of  Christ  to  be  founded,  as  a  society,  on  the  po&- 


3  Jan.  1863.] 


THE  NEW  REPORTS. 


215 


sessioa  of  an  abstractedly  true  and  siipematnrally  com* 
mnnicated  speculation  concerning  God,  rather  than  upon 
the  manifestation  of  a  divine  life  in  man." 

This  sentence  is  open  to  diverse  interpretations,  and 
some  oT  its  tenus  are  self-contradictory.  How  can  that 
which  is  abstractedly  true  and  supernaturally  communi- 
cated be  speculation  at  all  ?  for  si>eculation  is  an  ordi- 
nary human  method  of  arriving  at  truth,  and  admits  of 
errors.  Mr.  Wilson's  use  of  these  contradictoiy  terras, 
''supernaturally  communicated  speculation,"  together 
with  his  imputing  blame  to  those  of  the  Clergy  who 
would  base  the  Church  of  Christ  as  a  society  upon  the 
possession  of  this  supernaturally  communicated  specula- 
tion, ''rather  than  upon  the  manifestation  of  a  divine 
life  in  man,"  might  leave  upon  some  readers  the  impres- 
sion that  Mr.  Wilson  doubted  whether  the  Holy  Scrip- 
tures had  been  supernaturally  communicated,  and  that 
he  doubted  whether  the  doctrines,  as  distinguished  from 
the  moral  teaching  of  C*hristianity,  were  the  necessary 
basis  of  the  Churcli.  W^ithout  saying  this  impression  of 
this  passage  is  false,  I  cannot  say  it  is  necessarily  the 
true  one,  especially  considering  this  is  a  criminal  case. 

With  regard  to  the  next  passage,  commencing  with 
"Jesus  Christ  has  not  revealed  his  i-eligion  as  a  theory 
of  the  intellect  nor  as  a  historical  faith,"  I  can  ^d  in  it 
no  repugnancy  to  the  Articles  and  Formularies. 

On  the  whole,  therefore,  I  come  to  the  conclusion, 
that  as  a  criminal  charge  this  article  cannot  be  sup- 
ported. 

Article  VIII. 

The  charge  preferred  is,  that  the  Scriptures  of  the  Old 
and  New' Testament  were  not  written  undfer  the  inspira- 
tion of  the  Holy  Spirit,  and  that  they  were  not  neces- 
sarily at  all,  and  certainly  not  in  parts,  the  Word  of 
God ;  and  that  such  doctrines  are  contrary  to  the  6th, 
/th,  and  20th  Articles  of  Eeligion,  and  also  to  the 
Homilies  cited  Before  I  come  to  consider  the  passages 
which  are  said  to  avow  these  doctrines,  I  must  bear  in 
mind  what  I  deem  to  be  the  true  meaning  of  the  Articles 
of  Belig?on  cited.  Now,  referring  to  what  I  have 
already  said  in  the  previous  case  of  the  Bishop  of  StUia- 
bury  V.  Dr.  WilHairvs^  I  must  declare  my  opinion  to  be, 
that  the  true  construction  of  these  Articles  is,  that  the 
Scriptures,  so  far  as  relates  to  matters  concerning  salva- 
tion, were  written  by  the  divine  interposition  of  God,  and 
that  in  a  manner  different  from  the  ordinary  agency  of 
Providence  ;  but  I  cannot  go  the  length  of  saying,  that 
all  parts  of  what  are  teimed  the  Holy  Scriptures  were, 
irithont  exception,  so  written.  I  now  turn  to  what  Mr. 
Wilson  has  written.  It  is  not  easy  to  condense  in  a  few 
WQEtdb  the  whole  import  of  this  long  extract.  The  first 
part  of  it  avers  that — 

*'  It  has  been  a  matter  of  great  boast  within  the  Church 
(tf  England,  in  common  with  other  Protestant  Churches, 
thai  it  is  founded  upon  the  '  Word  of  God  ; '  a  phrase 
wfaidi  begs  many  a  question  when  applied  collectively  to 
the  Boolcs  of  the  Old  and  New  Testaments ;  a  phrase 
whieh  ift  B$v«r  so  implied  to  them  by  any  of  the  Scrip- 
ifsak    CutiuBSy    and    which,    according    to    Protestant 


principles,   never  coidd  be  applied  to    them   by    any 
sufficient  authority  from  without." 

Wliether  the  statement  contained  in  the  first  sentence 
of  the  above  passage  is  historically  true  or  not,  it  belongs 
not  to  me  to  inquire  ;  and  as  to  the  last  sentence  I  have 
just  read,  whatever  may  be  its  meaning,  it  is  much  too 
vague  to  enable  me  to  draw  any  conclusion  from  it 

Then  follows  a  comment  upon  the  6th  Article  of 
Religion.  It  is  true,  as  Mr.  Wilson  says,  the  Article 
does  not  contain  the  expression  "  Word  of  God."  It  is 
true  that  it  does  not  contain  a  declaration  of  the  Bible 
having  been  tJirmighoul  supernaturally  suggested,  nor 
any  intimation  as  to  which  portions  of  it  were  owing  to 
a  special  Divine  illumination.  Mr.  Wilson  then  con- 
tends that  if  the  Fathers  have  usually  considered 
"canonical"  as  synonymous  with  " nm*aculously  in- 
spired," there  is  nothing  to  show  that  this  sense  of  the 
word  must  necessarily  be  applied  to  the  6th  Article. 

I  cannot  concur  with  this  exposition  of  the  meaning  of 
the  6th  Article.  I  tliink,  as  I  have  said  before,  that 
the  averment  that  the  Bible  contains  all  things  necessary 
for  salvation,  to  that  extent  necessarily  implies  that  it 
was  written  by  the  special  interposition  of  the  Almighty 
for  that  purpose.  I  think  this  construction  strongly 
supported  by  the  20th  Article  of  Beligion ;  the  Bible 
is  there  called  "God's  Word  written."  I  feel  myself 
compelled  to  come  to  the  conclusion  that,  in  the  passage 
quoted,  Mr.  Wilson,  expressing  ^he  opinion  which  lie 
himself  holds,  denies  that  the  Bible  was  written  by  the 
special  interposition  of  the  Almighty  power  ;  and  that 
such  doctrine  cannot  be  reconciled  with  the  6th  and 
20th  Articles. 

The  remainder  of  this  extract  relates  principally  to 
what  I  think  must  be  called  interpretation,  namely,  to 
the  .right  of  accepting,  literally  or  allegorically,  as  parable, 
poetry,  or  legend,  many  of  the  facta  recorded  in  Scrip- 
ture. It  may  be  that  the  great  liberty  of  interpretation 
claimed  by  Mr.  Wilson  does  not  accord  with  the  usual 
teaching  of  the  Church ;  but  at  the  same  time  it  appears 
to  me  true,  that  these  Articles  of  Religion  and  the  For- 
mularies do  not  prescril)e  any  general  mode  of  construc- 
tion or  interpretation,  provided  the  canonicity  be  not 
impeached,  and  provided  the  clergyman  does  not  apply 
his  mode  of  interpretation  so  as  to  reject  any  of  the  par- 
ticular dogmas  enforced  in  the  Articles.  If  so,  it  is  not 
for  me  further  to  prosecute  the  inquiry.  This  Article 
must  be  reformed. 

Article  IX. 

The  9th  article  charges  Mr.  Wilson  with  liaving 
maintained  that  a  Clergyman  of  the  Church  of  England  is 
at  liberty  to  hold  and  promulgate  a  metaphysical  or  ideal 
interpretation  in  respect  of  any  jiart  of  the  Scriptures,  as 
to  him  shall  seem  meet,  and  to  deny  the  reality  of  any  of 
the  facts  contained  in  the  Scriptures;  and  such  doc- 
trines are  alleged  to  be  contradictory  to  the  6th  and  7th 
Articles  of  Religion  and  the  three  Creeds.  Reference  is 
also  made  to  parts  of  Scripture  contained  in  the  Liturgy, 
whi'h,  for  reasons  before  stated,  I  do  not  consider. 
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Now,  with  regard  to  the  right  of  liolding  or  pro- 
mulgating metaphysical  or  ideal  intorpretations  in 
resi)ect  of  parts  of  Scriptm-e,  I  have  said  before,  and 
must  repeat  usqui  a/i  naitseajn,  that  I  have  no  concern 
with  interpretation,  save  so  far  as  relates  to  the  Articles 
of  Religion  and  the  Formularies  ;  and  that  consequently 
all  questions  of  interpretation  not  involving  doctrines 
contrary  to  them  are  pot  within  my  cofoiisance.  My 
duty,  therefore,  is  to  inquire  whether  ^Ir.  Wilson  has 
affirmed  any  metaphysical  or  ideal  interpretation  incon- 
sistent with  the  Articles  or  Formularies,  or  mth  the 
Creeds. 

Again,  as  to  the  right  alleged  to  bo  claimed  by  Mr. 
Wilson  to  deny  the  reality  of  any  of  the  facts  contained 
in  the  Scriptures  :  it  is  one  thing  to  deny  that  the 
narratives  are  contained  in  Holy  Scripture,  and  a  very 
different  thing  to  maintain  that  such  nairatives  are  to  bo 
understood  in  a  figurative  sense.  To  deny  the  existence 
of  the  narratives  might  be  an  ecclesiastical  offence  ;  so 
also,  to  assign  to  them  a  figurative  meaning,  inconsistent 
with  any  of  the  Articles  of  Religion  (for  instance,  any  of 
the  first  five>,  would  clearly  be  contrary  to  law.  But 
otherwise  to  ascribe  a  figurative  sense,  liowever  extra- 
vagant, would  not  be  a  matter  cognisable  by  me. 

In  examining  this  extract,  therefore,  I  must  observe 
these  limits  of  my  duty.  The  extract  is  extremely  long. 
There  is  a  statement  of  the  different  views  taken  by  the 
Idealist  and  the  Literalist.  I  am  not  sure  that  I 
distinctly  comprehend  the  ti'ue  meaning  to  be  ascribed 
to  the  word  **  Idealist"  and  the  word  **  Ideolog}'." 
They  are  terms  with  which  I  am  not  familiar.  My  con- 
ception of  their  meaning  is,  that  an  Idealist  claims  the 
right  of  interpreting  Scripture  contrary  to  the  nile 
prescribed  by  law  for  interpreting  the  Articles  of  Reli- 
gion,— contrary,  that  is,  to  the  usual  meaning,  the  literal 
and  grammatical  sense, — and  of  saying,  **  This  or  that 
naiTative  is  an  allegory,  a  parable,  poetry,  or  a  legend." 
Whatever  may  be  the  effect  of  this  liberty,  I  cannot 
deny  that  it  exists  in  the  Church  within  the  limits  stated; 
that  is,  80  long  as  it  is  not  applied  so  as  to  contradict 
any  doctrine  contained  in  the  Articles  or  Fonnularies. 
I  do  not  find  that  in  this  extract  Mr.  Wilson  has  so 
applied  it ;  therefore  I  cannot  hold  that  Mr.  Wilson 
has  in  this  respect  offended  against  law.  He  says  that 
"  the  Literalist  and  the  Idealist  are  really  fed  with  the 
"  same  truth  ;"  that  "  neither  can  fairly  say  of  the  other 
that  he  undervalues  the  sacred  writings,  or  that  he  holds 
them  as  inspired  less  properly  than  himself."  He  con- 
siders that  "there  are  parts  of  Scripture  more  usefully 
applied  ideologically  than  in  any  other  manner  ;"  and  he 
comments  at  great  length  upon  the  effect  of  applying 
this  doctrine  of  Ideology.  But  the  whole  reasoning  may 
be  summed  up  in  these  words;  *I  admit  the  passages 
discussed  to  be  parts  of  Scripture, — I  do  not  deny  that 
it  was  so  written,  or  its  tinith  :  but  I  say  the  right  con- 
struction is  not  the  literal  one, — that  the  facts  appa- 
rently took  place  would  be  assumed, — ^but  that  they  are 
figurative  representations  of  the  idea  intended  to  be 
expressed.' 


I  plainly  sec  to  what  fearful  consequences  this  doctrine 
may  be  carried  ;  but,  provided  that  the  doctrines  of  the 
Articles  of  Religion  and  the  Formularies  are  not  contra- 
vened, the  law  lays  down  no  limits  of  construction,  no 
rule  of  interpretation  for  the  Scriptures.  My  authority 
cannot  reach  this  case.     Accordingly  I  reject  the  article. 

Article  X. 

This  article  charges  that  the  extracts  would  affirm  the 
doctrine,  that  it  is  lawful  for  a  clergyman  to  subscribe 
the  Articles  of  Religion,  receiving  and  imderstanding 
them  in  a  sense  other  than  the  plain  literal  meaning 
thereof,  and  that  this  is  an  offence  contrary  to  the 
36th  of  the  Canons  of  1603. 

There  can  be  no  doubt  that  these  Canons  are  binding 
on  the  Clergy,  and  that  a  violation  of  any  one  of  them 
is  an  ecclesiastical  offence.  Therefore  the  inquiry  is 
confined  to  this,  whether  the  extracts  are  a  violation  of 
this  36th  Canon,  the  only  one  referred  to  in  the  charge. 

It  is  not  ej\sy  to  express  in  a  few  words  the  exact 
meaning  of  each  sentence  in  these  extracts.  The  inten- 
tion of  the  whole  is  as  manifest  as  daylight.  The  drift 
of  all  the  reasoning  contained  in  these  passages  is  to 
pi-ovo  that  subscription  to  the  Thirty-nine  Articles  tloes 
not  impose  upon  the  Clergy  the  obligation  of  honestly 
believing  them  to  be  true  and  binding  on  their  con- 
sciences ;  and  the  reasoning  is  thus  conducted.  It  is 
said  that  **  it  is  difficult  to  define  the  extent  of  the  legal 
obligation  of  those  who  sign  the  Articles  ;"  that  *'the 
strictly  legal  obligation  is  the  measure  of  the  moral 
one;"  that  ''subscription  maybe  thought  to  be  even 
inoperative  upon  the  conscienca  by  reason  of  its  vague- 
ness."  Mr.  Wilson  then  proceeds  to  comment  on  the 
5th  Canon,  particularly  on  that  part  of  it  which  cen- 
sures persons  affirming  that  the  Thirty-nine  Articles  are 
"in  any  part  superstitious  or  erroneous  : "  and  he  draws 
some  very  fine  distinctions  as  to  how  the  Articles  of 
Religion  may  in  truth  be  attacked  and  censured,  and  yet, 
as  Mr.  Wilson  argues,  no  offence  against  the  Canon  be 
committed,  because  they  are  not  affirmed  to  be  super- 
stitious and  erroneous.  I  will  forbear  to  inquire  whether 
the  moaning  Mr.  Wihion  ascribes  to  the  expression 
"erroneous"  be  corrector  not.  Assume  that  it  is  so, 
still  Mr.  Wilson  has  taken  uo  notice  whatever  of  the 
latter  part  of  the  Canon,  namely,  the  censure  of  those 
who  affirm  that  the  Thirty-nine  Articles  are  such  as  a 
man  may  not  with  a  good  conscience  subscribe  unto. 
If,  indeed,  as  Mr.  Wilson  reasons,  the  Articles  are  calcu- 
lated "to  provoke  and  keep  alive  controversy,  and  rcrive 
unnecessarily  the  remembrance  of  dead  controversies, 
though  he  suggests  "they  maybe  all  or  any  of  these 
without  being  'erroneous;'"  and  if  "though  not 
'superstitious,'  some  expressions  therein  appear  so  to 
be;"  and  if  the  Articles  "present  truths  dispropor- 
tionately,  and  relative  to  ideas  not  now  current,'— ii 
seems  to  me  extremely  difficult  to  say  that  swch  reason- 
ing is  not  equivalent  to  the  affirmative  that  a  man  may 
not  \*-ith  a  good  conscience  subscribe  to  the  Articles. 
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But  then  there  is  no  chiirge  preferred  in  this  Article  of 
having  violated  the  5th  Canon. 

Tlie  extract  then  proceeds  to  examine  the  36th  Canon, 
as  "explanatory,  to  some  extent,  of  the  meaning  of 
ministerial  subscription. "  There  is  rather  a  long  dis- 
cussion upon  the  meaning  of  the  words  ** allowing"  and 
**  acknowledging  the  Articles  to  bo  agreeable  to  the  Word 
of  God. "    Mr.  Wilson  goes  the  length  of  saying — 

"Many  acquiesce  in,  submit  to,  or  allow  a  law,  as  it 
operates  upon  themselves,  which  they  would  be  horror- 
struck  to  have  enacted." 

The  plain  meaning  of  this  is,  that  a  man  may  allow 
that  which  he  disbelieves  to  be  true  and  right,  or  rather 
that  which  he  deems  to  be  wholly  wrong.  There  is  the 
same  style  of  reasoning,  if  reasoning  it  is  to  be  called, 
with  respect  to  the  word  **  acknowledge." 

The  eftect  of  this  doctrine,  enunciated  by  any  clergy- 
man of  the  Church  of  England,  may  be  comprised  in  a 
few  words :  it  is  to  affirm  that  a  clergyman  may  sub- 
scribe to  the  Articles  without  any  regard  to  the  plain 
literal  meaning  thereof,  and  at  the  very  same  time  repu- 
diate the  essential  doctrines  contained  therein. 

It  now  remains  to  be  considered  whether  the  main- 
taining of  these  opinions,  which  I  hold  Mr.  Wilson  to 
have  maintained,  is,  as  alleged,  contrary  to  the  law  of 
the  Church,  as  contained  in  the  36th  Canon  of  1603,  and 
punishable  as  such.  This  is  the  sole  question,  not 
whether  the  maintaining  of  these  opinions  is  punishable 
for  any  other  reason. 

Suppose  a  statute  should  direct  certain  things  to  be 
done  by  particular  persons,  and  that  one  of  these  persons 
should  atlvise  in  writing  such  persons  so  to  act  as  sub- 
stantially to  evade  the  Article.  The  so  doing  would,  I 
apprehend,  be  an  offence ;  but  would  it  be  an  offence 
ngainst  the  particular  statute,  punishable  as  for  a  breach 
of  the  statute  itself?  Upon  this  point  I  entertain  serious 
doubt.  It  is,  I  conceive,  in  law  a  very  different  offence 
to  violate  a  statute,  and  to  advise  others  so  to  do.  So  in 
this  instance,  it  is  one  thing  to  violate  the  86th 
Canon,  another  to  advise  others  to  do  it,  Mr.  Wilson 
has  not  violated  the  36th  Canon;  he  has  conformed 
to  it,  though  he  may  have  advised  others  to  evade 
it.  The  36th  Canon  punishes  only  those  who  have 
disobeyed  it,  viz.,  the  Bishops  who  admit  a  Clerk  who 
has  not  conformed  to  its  directions.  I  cannot  satisfy 
my  mind  that  Mr.  Wilson  has  committed  any  breach  of 
the  36th  Canon  itself ;  and  as  that  is  the  only 
charge    contained  in  this  ailicle,  I  cannot  admit  the 

article. 

Article  XI. 

The  charge  preferred  in  this  Article  is,  that  in  the  pas- 
sage cited,  Mr.  Wilson  advisedly  declared  and  affirmed 
that  it  is  lawful  for  a  clerg3rman  of  the  Church  of  Eng- 
land himself  to  disbelieve  the  doctrines  contained  in  the 
first  five  of  the  Articles  of  Religion,  and  in  his  public 
tfiujhing  to  evade  or  pass  by  the  facts  and  truths  in  the 
said  fizst  five  Articles  asserted  ;  and  tliat  the  said 
doctrine  is  oontrary  to  the  law  of  the  Church  as  contained 
intbft  8«th  Quioiu 


In  the  passage  recited  [from  Mr.  Wilson's  Essay,  first 
come  certain  observations  upon  the  Statute  of  Elizabeth, 
which  Mr.  Wilson  declares  will  not  be  easily  brought  to 
bear  upon  questions  likely  to  be  raised  in  our  own  days. 
"The  meshes  are  too  open  for  modern  refinements." 
The  passage  then  proceeds  as  follows  : 

"  Fonns  of  exjiression, — paitly  derived  from  modern 
modes  of  thought  on  metaphysical  subjects,  partly  sug- 
gested by  a  better  acquaintance  than  heretofore  with  the 
unsettled  state  of  Chiistian  opinion  in  the  immediately 
post-apostolical  age, — may  bo  adopted  with  respect  to 
the  doctrines  in  the  first  five  Articles  without  directly 
contradicting,  impugning,  or  refusing  assent  to  them, 
but  passing  by  the  side  of  them — as  with  respect  to  the 
humanifying  of  the  Divine  word  and  to  the  Divine  per- 
sonalities. " 

What  is  meant  by  ^*  passing  by  the  side  of  the  first 
five  Articles,  and  as  to  the  humanifjring  of  the  Divine 
word  and  the  Divine  personalities,  without  directly  con- 
tradicting, impugning,  or  refusing  assent  to  them?" 
The  clergy  are  bound  by  the  King's  Declaration  to  take 
the  Articles  in  their  literal  and  grammatical  sense  ;  the 
first  five  Articles  are  the  most  important  of  all.  Is  it 
consistent  with  their  liteml  and  grammatical  sense  to 
pass  by  them  ?  I  think  not.  Is  it  consistent  with  the 
declaration  that  they  are  agreeable  to  the  Word  of  God  ? 
If  so,  why  pass  by  ?  Is  it  consistent  with  the  declaration 
of  the  clerk,  "  I  do  willingly  and  ex  animo  subscribe  to 
the  three  Articles  of  the  36th  Canon  (one  of  which  Arti- 
cles includes  the  Thirty-nine  Articles  of  Religion),  and 
to  all  things  which  are  contained  in  them  ?"  I  think 
not.  And  yet,  according  to  Mr.  Wilson,  the  clerk  is  to 
pass  by  these  Articles  without  directly  contradicting, 
impugning,  or  refusing  assent  to  them.  In  my  opinion 
tills  is  not  possible.  I  think  that  the  substance  of  what 
Mr.  Wilson  has  wiitten  is  this  :  to  suggest  modes  by 
which  the  Articles  subscribed  may  be  evaded,  contrary 
to  the  King's  Declaration  and  the  terms  of  subscription. 

Now,  be  it  remembered,  I  have  not  now  to  decide 
whether  the  publication  of  such  words  by  Mr.  Wilson 
is  blameable  or  not,  nor  even  whether  it  may  not  be 
an  offence  iu  some  way  punishable ;  but  whether  the 
offence  charged  in  this  article  is  a  violation  of  this 
]^)articular  Canon,  the  36th.  To  this  question,  and  this 
only,  must  I  address  myself,  for  it  is  the  only  charge 
preferred.  It  is  most  important  to  consider  the  words  of 
the  Canon,  and  what  Mr.  Wilson  has  done  in  relation  to 
it.  Now  the  words  of  the  Canon  are,  that  no  person 
shall  be  received  into  the  ministry  except  he  shall  first 
subscribe  to  the  tliree  Articles  mentioned,  the  second  of 
which  is  a  declaration  that  he  alloweth  the  book  of 
Articles,  and  acknowledgeth  all  and  every  the  Articles 
to  be  agreeable  to  the  Word  of  God ;  and  the  form  of 
subscription  is  prescribed, — "I  do  willingly  and  ex  animo 
subscribe  to  these  three  Articles  above  mentioned,  and  to 
all  things  that  are  contained  in  them."  Mr.  Wilson,  so 
far  as  he  himself  is  concerned,  has  subscribed  tliese  three 
Articles,  agreeably  to  the  Canon ;  whether  in  the  sense 
required  by  the  Canon,  or  with  what  qualification,  I  for- 
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bear  to  inquire,  for  I  have  no  authority  so  to  do  ;  nor  is 
it  possible  to  investigate  what  Mr.  "Wilson's  conceptions 
or  opinions  were  at  the  time  when  he  subscribed.  The 
Canon  goes  on  to  say : 

"  If  any  Bishop  shall  ordain  any  except  he  first  have 
subscribed  in  manner  and  form  as  here  we  have  appointed, 
he  shall  be  suspended  from  giving  of  orders  and  licences 
to  preach  for  the  space  of  twelve  months.  But  if  either 
of  the  Universities  shall  offend  therein,  we  leave  them  to 
the  danger  of  the  law  and  his  Majesty's  censure." 

What,  then,  is  the  offence  stnick  at  by  the  Canon  ? 
Clearly  the  omission  by  the  clerk  to  subscribe  previous 
to  his  admission  to  the  ministry,  and  the  omission  by 
those  in  authority  to  see  that  he  does  so  subscribe.  The 
short  question  therefore  is,  whether  a  clerk  who  has 
himself  subscribed  to  the  three  Articles  of  the  Canon, 
has,  by  counselling  othere  that  they  may  subscribe  them 
in  a  sense  not  consonant  either  to  the  King's  Declaration 
or  the  Articles  themselves,  committed  an  ecclesiastical 
offence  against  this  particular  Canon ;  I  say,  against  this 
particular  Canon,  not  whether  he  has  committed  an 
offence  otherwise  punishable. 

I  cannot  come  to  the  conclusion  in  the  affirmative  ;  the 
offence  struck  at  by  the  Canon  being  of  a  totally  different 
character.     I  mast  reject  this  article. 

Article  XII. 

This  article  charges  that  the  opinions  maintained  in 
the  extracts  are  contradictory  of,  or  inconsistent  with, 
the  9th  and  18th  Articles  of  Religion. 

The  9th  Article  of  Reb'gion  is  on  original  sin,  which  it 
thus  defines : 

''  Original  sin  is  the  fault  and  corruption  of  the  nature 
of  every  man  that  naturally  is  engendered  of  the  offspring 
of  Adam.  It  (that  is,  the  corruption)  deserveth  God's 
wrath  and  damnation. " 

It  would  be  repugnant  to  this  article  to  deny  the 
universal  existence  of  original  sin,  or  to  deny  that  it 
deserves  Crod's  wrath  and  damnation. 

The  18th  Article  in  in  these  words  : 

"They  also  are  to  be  had  accursed  that  presume  to  say, 
That  every  man  shall  be  saved  by  the  law  or  sect  which 
he  profeseeth,  bo  that  he  be  diligent  to  frame  his  life 
according  to  that  law,  and  the  light  of  nature.  For 
Holy  Scripture  doth  set  out  unto  us  only  the  name  of 
Jesus  Christ,  whereby  men  must  be  saved." 

What  is  the  negative  of  this  Article  ?  what  is  repugnant 
to  it  ?  I  would  fiun  here,  if  it  were  permitted  to  me, 
shelter  myself  under  the  explanation  which  I  know  to 
have  been  given  by  some  of  the  authorities  of  the  Church ; 
but  this  coarse  is  not  open  to  me :  I  must  put  a  judicial 
construction  upon  the  plain  literal  meaning.  I  have, 
however,  a  right,  and  indeed  am  boand,  to  look  at  the 
surrounding  circnmstances  to  assist  me  in  ascertaining 
the  meaning.  The  latter  part  of  this  Article  of  Religion 
appears  to  me  to  admit  of  no  doubt  It  would  clearly  be 
an  impugning  of  the  Article  to  deny  that  ''Holy  Scrip- 
ture sets  out  that  it  is  by  the  name  of  Jesus  Christ  alone 
that  man  mtist  be  saved."    I  am,  however,  of  opinion 


that  this  18th  Article  was  addressed  to  ChristiAn  men 
and  no  other,  and  that  it  was  intended  to  cen^r^ 
Christians  for  declaring  the  doctrine  that  man  could  be 
saved  "  by  the  law  he  professed,  and  the  light  of  nature." 
I  say  declaring  the  doctrine,  by  which  I  mean  emphati- 
cally pro7nulgating  the  doctrine.  The  reason  is  obvious. 
It  was  the  acknowledged  duty  of  all  Christian  men  to 
spread  the  faith  in  Christ  throughout  the  world,  for  by 
that  faith  salvation  was  assured.  It  was  wholly  incon- 
sistent with  the  performance  of  that  duty  to  proclaim  that 
the  name  of  Christ  was  unnecessaiy  to  salvation,  and  that 
every  man  could  be  saved  by  the  law  or  sect  which  he 
professed,  or  by  the  light  of  nature. 

Has  Mr.  Wilson,  then,  violated  these  two  Articles? 
Tliat  is  the  issue  I  have  to  try ;  not  whether,  on  other 
groimds,  the  passages  cited  may  be  open  to  censure. 

I  will  take  the  passage  : 

**As  for  the  necessity  of  faith  in  a  Saviour  to  those 
people  who  could  never  have  heard  it,  no  one,  upon 
reflection,  can  believe  any  such  thing :  doubtless  they 
will  be  equitably  dealt  with." 

I  am  unable  to  discover  in  these  words  any  conflict 
with  the  Articles  of  Religion  cited.  I  am  bound  to 
adopt  a  charitable  construction.  Mr.  Wilson  does  not 
here  say  that  the  persons  here  spoken  of  would  be  saved 
by  the  law  they  profess ;  he  neither  avers  nor  denies  that 
they  will  be  saved  by  the  name  of  Jesus  Christ ;  but 
only  says  that  '*they  will  be  equitably  dealt  with." 
This  is  no  negative  of  tho  18th  Article.  To  the  salva- 
tion promised  by  our  Saviour  faith  is  indispensable ;  but 
the  Article,  as  I  understand  it,  is  wholly  silent  as  to  the 
necessity  of  faith  to  persons  who  never  could  have 
had  it. 

The  next  passage  is  of  a  more  doubtful  description : 

"And  when  we  hear  fine  distinctions  drawn  between 
covenanted  and  uncovenanted  mercies,  it  seems  either  to 
be  a  distinction  without  a  difference,  or  to  amount  to  a 
denial  of  the  broad  and  equal  justice  of  the  Supreme 
Being." 

I  think  the  meaning  of  this  passage  is  a  denial  of 
any  distinction  between  covenanted  and  uncovenanted 
mercies.  Now  covenanted  mercy  is  the  mercy  promisetl 
by  our  Saviour  to  those  who  believe  in  Him ;  uncove- 
nanted mercy  is  that  which  God  may  be  pleased  to 
bestow,  though  no  promise  thereof  has  been  made. 
Covenanted  mercy  is  matter  of  absolute  certainty,  the 
fulfilment  of  the  promise  of  the  Almighty  ;  uncovenanted 
mercy  is  speculation  of  what  may  happen  upon  a  human 
idea  of  the  Divine  attributes.  The  two  things  appear  to 
me  clearly  and  essentially  distinct.  To  deny  any  dis- 
tinction appears  to  me  to  declare  that  a  man  may  ^ 
saved  by  the  law  which  he  professeth.  Whether  this 
proposition  be  true  or  not,  is  not  the  question.  I  think 
the  18th  Article  prohibits  its  being  declared;  «nd 
therefore  I  must  come  to  the  conclusion  that  the  Article 
has  been  infringed. 

The  extract  then  proceeds  to  speak  of  myriads  of  nan- 
Christian  races  : 

"  First,  if  our  traditions  tell  us  that  they  are  mrolred 
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in  the  curse  Okiid  perdition  of  Adam,  and  may  be  justly 
punished  hereafter  individually  for  this  transgression, 
not  having  been  extricated  from  it  by  saving  faith,  weai-e 
disposed  to  think  that  our  traditions  cannot  herein  fairly 
declare  to  us  the  words*  and  inferences  fi*om  Scripture  ; 
but  if,  on  our  examination,  it  should  turn  out  that  they 
have,  we  must  say  that  the  authors  of  the  Scriptural 
Books  have  in  these  matters  represented  to  us  their  own 
inadequate  conceptions,  and  not  the  mind  of  the  Spirit 
of  God ;  for  we  must  conclude  with  the  apostle,  *  Yea, 
let  God  ]ye  true,  and  every  man  a  liar.'  " 

Is  this  a  denial  of  the  doctrine  of  the  9th  Article  of 
Religion  ?  That  article  does,  I  think,  as  I  have  said, 
apply  to  all  mankind,  and  assumes  that  all  men  are 
descended  from  Adam  ;  it  declares  that  the  corruption 
of  original  sin  attaches  upon  all,  and  deservoth  God's 
Wfath  and  damnation  ;  but  I  can  nowhere  find  that  it  is 
said  or  implied  that  therefore  persons  who  had  no  possi- 
bility of  knowing  the  Christian  faith  would  suffer  the 
penalty  denouncecL  The  corruption  of  their  nature  does, 
according  to  the  article,  deserve  the  i>enalty  ;  but  that 
such  penalty  will  be  exacted,  when  the  means  of  attain- 
ing saving  faith  have  not  existed,  I  do  not  find.  I  think 
that  this  article  does  not  contain  any  such  declaration. 
It  leaves,  as  I  conceive,  all  such  questions  wholly 
unsolved. 

There  is  a  very  wide  difference,  in  my  opinion,  in 
saying  that  original  sin  deserveth  God's  wrath  and 
damnation,  and  that  the  only  means  of  escape  therefrom 
promised  by  God  is  faith  in  Jesus  Christ,  and  in  saying 
that  all  who  never  heard  of  the  name  of  our  Saviour  will, 
by  reason  of  original  sin,  be  consigned  to  perdition.  I 
hold  that  the  9th  Article  is  silent  as  to  the  lost  proposi- 
tion ;  and  therefore  it  is  no  violation  of  that  article  to 
express  an  opinion  upon  the  matter. 

The  article  must  be  reformed. 

Article  XIII. 

[While  pronouncing  judgment,  this  article  was  with- 
drawn.] 

This  article  charges  that  by  necessary  implication  Mr. 
Wilson  has,  in  the  passage  cited,  affirmed  that  the  Epistle 
generally  called  the  Second  Epistle  of  St.  Peter  was  not 
the  work  of  that  apostle,  and  that  such  assertion  is  con- 
trary to  the  6th  Article  of  Religion. 

Here  are  two  issues :  1.  Whether  the  passage  cited 
fairly  bears  the  construction  attributed  to  it.  2.  If  so, 
whether  it  is  an  offence  against  the  6th  Article  of 
Religion. 

The  answer  to  the  first  question  turns  wholly  upon  the 
effect  to  be  given  to  Mr.  Wilson's  words,  "  the  First  or 
genuitit  Epistle  of  St.  Peter."  It  is  contended  that  the 
necessary  inference  of  these  words  is  a  denial  of  the 
genuineness  of  the  Second  Epistle.  I  think  this  is  the 
necessary  inference ;  but  by  Mr.  Wilson  denying  the 
Second  Epistle  to  be  genuine,  I  understand  him  to  mean 
that  it  was  not  written  by  St.  Peter.  It  is  a  matter  of  noto- 
riety that  questions  have  been  raised  whether  the  Second 


Epistle  was  really  written  by  St.  Peter,  and  that  no  such 
question  has  ever  been  raised  as  to  the  First  Epistle.  I 
cannot  on  this  ground  alone  hold  that  the  6th  Article 
of  Religion  has  been  infringed.  To  bring  the  Court  to 
such  a  conclusion,  there  must  be  a  repudiation  of  the 
Epistle  from  the  Canon.  It  certainly  might  be  a 
Canonical  Book  though  not  WTitten  by  St.  Peter.  It 
might  have  been  WTitten  by  another  under  Divine 
guidance — the  essential  condition  of  canonicit}'. 

Article  XIV. 

In  this  article  I  am  called  upon  to  put  a  construction 
ujion  the  three  Creeds,  upon  the  Absolution  in  the  Book 
of  Common  Prayer,  upon  the  Catechism,  upon  ihe  Order 
for  the  Bmial  of  the  Dead,  upon  the  Coinmination 
Sei-vice.  Even  the  most  learned  divines  of  our  Church 
would  not,  1  believe,  undertake  the  performance  of  siich 
a  duty  without  feeling  its  difficulty  and  weight ;  more 
especially  as  in  this  case  it  involves  questions  of  the 
most  momentous  character, — the  future  destiny  of  man- 
kind. To  a  certain  extent  I  cannot  esca}ie  the  task,  and 
I  will  not  evade  it. 

This  being  a  question  whether  an  offence  has  been 
committed  against  the  Formularies,  I  must  bear  in  mind 
the  judgment  in  the  Oorham  Ccue.  Their  Lordships  say, 
"  If  the  Articles  of  Religion  are  silent  upon  a  point  of 
doctrine,  then,  unless  the  Rubrics  and  Formularies 
clearly  and  distinctly  determine  it,  it  is  open  for  each 
member  of  the  Church  to  decide  for  himself  according  to 
his  own  conscientious  opinion. "  My  duty,  then,  is  to 
consider  whether  the  citations  from  the  Book  of  (Common 
Prayer  do  clearly  and  distinctly  determine  the  doctrine 
the  subject  of  this  article.  I  think  it  would  be  an 
unprofitable  task  to  go  seriatim  through  every  passage 
cited  from  the  Prayer  Book.  I  will  advert  to  what  I 
deem  most  important  to  the  present  issue. 

The  Creed  of  St.  Athanasius  contains  the  following 
words : — 

"And  they  that  have  done  good  shall  go  into  life 
everlasting ;  and  they  that  have  done  evil  into  everlast- 
ing fire.** 

I  am  of  course  aware  of  the  controversies  which  have 
arisen  upon  the  meaning  to  be  attributed  to  ifbese  words ; 
but  I  must  construe  them  in  their  plain,  literal,  and 
grammatical  sense,  and  that  is  clearly  to  assert  that 
eternal  life  shall  be  the  portion  of  the  good,  and  ever- 
lasting fire  the  destiny  of  the  bad.  To  the  same  effect 
is  the  ]ms8age  from  the  Catechism  :  ''that  God  will 
keep  us  from  all  sin  and  wickedness,  and  from  our 
ghostly  enemy,  and  from  everlasting  death."  Similar 
expressions  are  found  in  the  Commination. 

I  now  turn  to  what  Mr.  Wilson  has  written.  Tlic 
substance  of  the  passage  extracted  is,  that  such  is  the 
neutral  character  of  the  multitude,  that  neither  the  pro- 
mises nor  denunciations  of  Revelation  are  applicable  to 
them  ;  that  a  hope  must  be  entertaine<l,  that  after  the 
great  adjudication,  receptacles  may  be  found  for  those 
who  shall  be  infants  as  to  spiritual  development,  where 
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the  stunted  may  become  strong,  and  the  peiTerted  may 
be  restored ;  and 

"  Wlien  the  Christian  Churcli  in  all  its  branches  shall 
have  fiUfllled  its  sublunary  office,  and  its  Founder  shall 
have  surrendered  his  kingdom  to  the  Great  Father,  all, 
both  small  and  gix'at,  shall  iind  a  refuge  in  the  bosom  of 
the  Universal  Parent,  to  rejwse  or  to  be  quickened  into 
higher  Life  in  the  ages  to  come,  according  to  his  Will." 

I  believe  I  put  the  true  construction  upon  this  pas- 
sage, when  I  say  it  declares  that  a  hope  must  be  enter- 
tained of  an  inteiTucdiate  state,  and  that  finally  all,  both 
great  and  small,  will  escape  everlasting  condemnation. 
I  cannot  reconcile  the  opinions  thus  declared  with  the 
passages  cited  of  the  Creeds  and  Formularies,  and  I  must 
admit  the  article. 


I  must  direct  that  those  articles  be  reformed  according; 
to  the  observations  I  have  made  in  this  judgment ;  and, 
for  the  reasons  I  have  already  stated  in  the  case  of  thf 
Bishop  of  Salisbury  v.  WiUiamB^  I  shall,  if  asked,  aliow 
cither  or  both  parties  to  appeal. 


15  Dec. 

The  case  now  came  before  the  Court  for  judgment  on 
the  reformed  articles. 

His  Lordship  pronounced  sentence  upon  the  defendant 
of  suspension  ah  ofwio  ct  hmcficio,  for  the  period  of  oiie 
year,  and  condemned  him  in  the  costs. 

Proctors  for  the  promoter,  Toller  4s  Sow, 
Proctors  for  the  defendant,  Brooks  4:  Dubois. 
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XiordCniaiioellor.  )  Bradley  v,  Steltox. 


12  Jan.  1888. 


1?«  Tates. 


Practice — Motion  to  ztay  proceedings — Trvo  suits, 

mt  in  Palatine  Court. 

A  cndiior,  who  7uu  obtained  an  admimsiration  deeree 
in  the  Lancaster  PeUatine  Oourt,  Tuxs  no  lot^s  standi  to 
mom  to  stay  proeeedinffs  under  anoihtr  deeree  sitbsequenUy 
obtained  in  a  suit  in  the  High  Court  of  Chanary,  to 
which  he  is  not  a  party,  and  in  which  Tie  Jtas  not  proved 
his  debt 

This  was  a  motion  to  stay  proceedinipv  iu  an  admi- 
nistration suit,  before  the  Haster  of  the  Rolls,  made  by 
a  creditor  who  had  prpviotnly  obtained  a  decree  for  the 
same  purpose  in  the  Court  of  the  €k>unty  Palatine  of 
Lancaster. 

The  motion  was  entitled  in  the  Soils  suit  only,  and 
the  plaintiff  in  the  Palatine  Court,  had,  of  cooxse, 
not  come  in  to  prove  his  debt  at  the  Bolls.  The  motion 
was  originally  made  before  the  Master  of  the  AoUs,  who 
considered  that,  as  the  Lords  Justices  had  jurisdiction 
over  the  suit  in  the  Palatine  Court  (17  &  18  Yict.  c  82), 
it  liad  better  be  made  before  them. 

The  Lords  Justices,  before  whom  the  point  upon 
which  tlie  Lord  Chancellor's  decision  turned  was  not 
raised,  differed  in  opinion  upon  the  questions  aigned 
before  them,  and  declined  to  give  any  judgment  UjMm 
the  case,  and  by  their  desire  the  Lord  Chancellor  was 
requested  to  rehear  the  motion. 

Accordingly,  the  motion  was  this  day  renewed  before 
the  Lord  Chancellor. 

LiUle,  for  Callender,  the  plaintiff  in  the  Palatine 
Court  (being  asked  what  locus  standi  Callender  had  in 
this  Court,  he  not  having  proved  his  debt  in  the  suit 
here,)  admitted  that  he  could  not  find  any  case  in  which 
a  plaintiff,  in  another  suit  in  the  Palatine  Court, 
or  the  Exchequer,  or  elsewhere  than  iu  the  Court 
of  Chancery,  had  come  to  the  latter  Court  to  stay  pro- 
ceedings in  a  suit  there,  but  referred  to  the  respect  Lord 
Eldon  paid  to  previous  proceedings  in  the  Exchequer, 
with  reference  to  the  same  question, 
Reynolds  v.  Pitt,  19  Vcs.  184. 


The  Lord  Chancellor  (without  hearing  the  other 
side)  said  that,  in  a  case  of  such  importance  with  refer- 
ence to  the  jurisdiction  of  the  Palatine  Court,  it  was  his 
duty  to  be  very  cautious,  and  he  should,  therefore, 
decide  the  case  exclusively  upon  the  ground  that  this 
was  an  application  by  a  stranger  to  the  cause,  and  should 
leore  altogether  untouched  the  questions — 1st,  as  to  how 
far  the  Master  of  the  Rolls  might,  in  prosecuting  the 

YOL.  1. 


decree,  tliinlc  fit  to  adopt  any  of  the  results  of  tlie  pro- 
ceedings in  the  Palatine  Court, — 2ud,  as  to  what  would 
have  been  the  deci.sion,  if  the  application  had  been  made 
by  the  defendant,  the  executor.  This  was  a  case  in  which 
a  stranger  came  and  desired  the  Court  to  refuse  justice 
to  the  parties  to  the  suit.  The  motion  must  be  refused 
with  costs. 

Bury,  for  the  defendant  Stelfox,  the  executor,  sug- 
gested that  the  case  might  be  proceeded  with  as  if  the 
motion  had  been  made  by  his  client. 

Mobhauaey  Q-C,  and  Tumor,  for  the  plaintiff  at  the 
Rolls,  declined  to  consent  to  this  course,  and 

The  Lord  Chancellor  said  that  it  could  not  now 
be  done,  except  by  the  consent  of  all  parties. 

Nate. — The  question,  whether  the  plaintiff,  in  one  of 
two  concurrent  suits,  both  in  the  High  Court  of  Chanceiy, 
can  move  in  the  other  suit,  to  which  he  is  not  a  party, 
to  stay  the  proceedings  in  that  suit,  does  not  appear  to 
have  been  ever  raised,  but  the  converse  proposition,  that 
he  can,  or  could  have  done  so  previously  to  Vto  establish" 
ment  of  the  practice  of  bringing  both  suits  into  the  same 
Court,  properly  make  the  motion  in  his  own  suit  only, 
was  decided  in 

Ladbrooke  v.  Meadon,  15  Beav.  457  ; 
and  so  in 

Turner  v.  Dorgan,  12  Sim.  564, 
where  the  defendant  was  in  contempt  in  the  suit  ho 
sought  to  stay,  the  order  was  drawn  up  in  the  other  suit 
only. 

As  to  staying  proceedings  generally,  at  the  instance  of 
a  person  who  has  obtained  a  decree  in  the  Palatine  Court, 
see 

Wynne  v.  Hughes,  27  Beav.    877 ;  on  appeal,  28 
L.  J.  Ch.  485. 


Clarke  v.  Malfar. 


Master  of  the  BoUa.    } 

18  Dec.  1862, 13  Jan.  1863.  \ 

Practice — Costs — Taxation, 


In  taxation  between  party  and  party,  costs  of  bringing 
up,  for  cross-examination  in  Court,  raitncsses  who  were  not 
in  fact  cross-examined ;  counsels^  fees  on  brief  to  fix  a  day 
for  the  hearing ;  aihd  expenses  of  a  short-hajid  writer  at  crosS' 
examination — allowed  :  but  travelling  expenses  of  country 
solicitor  to  attend  cross-examination  al  this  hearing ;  and 
costs  of  enrolling  decree — disallowed. 

In  taxing  the  costs  in  this  suit  (reported  10  W.  R  613  ; 
on  appeal,  10  W.  R.  677)»  as  between  party  and  party, 
the  Taxing-Master  disallowed  the  costs  of  bringing  up 
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certain  witnesses,  notice  to  cross-examine  whom  in  Ck>art 
had  been  given,  but  who  were  not,  in  fact,  cross- 
examined  ;  he  also  disallowed  counsels*  fees  on  brief  to 
fix  a  day  for  the  hearing,  the  expenses  of  a  short-hand 
writer  who  was  employed  to  take  notes  of  the  cross- 
examination  and  of  His  Honour's  judgment,  the  travel- 
ling expenses  of  the  country  solicitor  of  the  plaintiff  who 
was  present  at  the  hearing,  and  the  charges  for  enrolling 
the  decree. 

Jesaelf  for  the  plaintiff,  moved  for  an  order  to  the 
Taxing-Master  to  review  his  taxation  in  the  above  j*fw- 
ticulars. 

1st  Whenever  notice  was  given  of  intention  to 
examine  witnesses  in  Court,  and  they  were  brought 
thither  for  that  purpose,  the  expenses  of  so  doing  ought 
to  be  allowed,  whether  such  witnesses  were  examined  or 
not. 

2nd.  In  a  case  where  witnesses  were  to  be  examined  in 
Court,  it  was  convenient  and  proper  that  a  day  should 
be  fixed  for  the  hearing,  and  the  costs  of  an  application 
for  that  purpose  ought  to  be  allowed. 

Srd.  The  presence  of  a  short-hand  writer  to  take  notes 
of  the  vivd  voce  examination,  for  the  use  of  both  parties 
to  the  suit,  and  of  the  Court,  was  proper,  and  the  costs 
thereof  ought  to  be  allowed. 
Malins  v.  Price,  1  Ph.  590. 

[The  costs  for  a  transcript  of  the  short-hand  writer's 
notes  of  His  Honour's  judgment,  were  not  insisted  on.] 

4th.  The  charges  for  enrolling  the  decree  ought  also  to 
be  allowed  ;  enrolment  was  merely  perfecting  the  decree, 
and  was  necessary  to  make  it  a  record  of  the  Court ; 
until  enrolment,  a  decresb  might  be  altered  upon  a 
rehearing,  and  was  considered  as  interlocutory  and  could 
not  be  pleaded  in  bar  to  another  suit 
2  DanieUs*  Ch.  Pr,  784  (3rd  ed.). 

5th.  With  regard  to  the  travelling  expenses  of  the  coun- 
try solicitor  to  attend  the  hearing,  he  submitted  that  the 
old  practice  of  disallowing  such  costs  ought  to  be  altered 
in  a  case  where  witnesses  were  cross-examined  in  Court :  the 
modem  rule  was,  that  all  costs  fairly  incurred  should  be 
allowed  and  that  the  losing  party  should  pay  all  the  fair 
expenses  of  the  litigation  ;  the  country  solicitor  was  the 
only  person  competent  to  instruct  counsel  in  vivd  voce 
examination  ;  he  alone  could  suggest  many  things  which 
might  become  necessary,  and  explain  many  things  which 
might  arise,  in  the  course  of  examination  or  cross-ex- 
amination ;  the  town  agent  had  not,  or  might  not  have, 
the  knowledge  of  localities,  facts,  or  circumstances,  which 
the  country  solicitor  possessed,  and  the  presence  of  the 
latter  in  Court  waa  necessary.  He  submitted  that  w^hen- 
cver,  in  a  country  case,  witnesses  were  examined  in 
Court,  the  expenses  of  the  journey  to  London  of  the 
country  solicitor  ought  to  be  allowed. 

SouthgaU,  Q.C,  for  the  defendant. 

The  Master  of  the  Rolls  held,  that  the  costs 
of  the  witnesses  who  had  been  brought  up  for  cross- 
examination    ought    to    be   allowed,    notwithstanding 


that  the  cross-examination  had  been  abandoned.  It 
was  a  matter  which  frequently  called  for  the  exercise  of 
great  discretion  on  the  part  of  counsel,  as  to  whether  a 
witness  should  be  cross-examined ;  and  the  defendant 
could  not  acquire  a  right  to  reftue  the  payment  of  costs 
of  the  witnesses  merely  by  reason  that  the  examination 
was  not  persisted  in.  He  must  hold  that,  after  notice 
given  of  an  intention  to  cross-examine,  the  fact  of  cross- 
examination  was  immaterial ;  otherwise  questions  would 
arise  as  to  the  amount  or  degree  of  examination  which 
was  necessary  or  sufficient  to  support  a  claim  for  each, 
witness's  costs,  and  into  such  questions  of  degree  tho 
Court  could  not  go.  Of  course  witnesses  must  not  be 
brought  up  merely  for  the  sake  of  costs ;  but  the  costs  of 
bringing  up  all  persons  who,  in  the  hoTid  fide  exercise 
of  reasonable  prudence,  were  deemed  requisite  for  the 
proper  conduct  of  the  suit,  and  to  enable  the  Court  to 
do  justice  between  the  parties,  must  be  allowed. 

The  expenses,  however,  of  the  journey  to  London  of 
the  country  solicitor  could  not  be  allowed.  No  doubt  it 
might  often  be  advantageous  to  a  suitor  if  his  country 
solicitor  were  in  Court ;  but  thatums  an  advantage  which, 
if  he  thought  it  desirable,  he  must  procure  for  himself. 

His  Honour  was  of  opinion  that  counsels'  fees  on 
the  brief  to  fix  a  day  for  the  hearing,  and  the  expenses 
of  one  short-hand  writer  to  take  notes  of  the  vivd  voce 
evidence,  were  proper,  and  ought  to  be  allowed.*  He 
would  take  time  to  consider,  and  inquire  into  the  prac- 
tice, before  deciding  as  to  the  costs  of  enrolment  of  the 
decree. 

13  Jan.  1868. 

His  Honour  now  said,  that  he  found  it  had  not  been 
the  practice  to  allow  the  costs  of  enrolling  a  decree  ;  he 
should,  therefore,  disallow  the  costs  of  enrolment 

Note*, — See  Jte  The  London  and  Birmingham  atid 
Buckinghamshire  BaHway  Company,  Ex  parte  Vixmint 
Curzon  (6  W.  R.  141,  V.-C.  K.),  where  it  waa  held,  that 
the  Court  would  allow  the  costs  of  a  short-hand  writer 
to  take  notes  of  the  examination  of  a  witness — secus,  if 
he  was  employed  to  take  down  mere  discussion  and 
argument 

Master  Of  the  Bollfl.    |  hooo  ^.  Jonks. 
18  Deo.  1862,  14  Jan.  1863. ) 

ffeir-loonu. 

Chattels  were  bequeathed  **in  the  nature  of  an  heirloom 
to  the  person  who,  for  the  time  being,  shall  be  in  iJte 
actual  possession  and  enjoyment  of  my  fruhold  estates, 
under  the  limitations  of  this  my  will " — 

Held,  that  they  did  not  vest  absolutely  in  a  tenant  in 
tail  whose  estate  was  defeasible,  and  who  fiever  came  into 
possession. 

Held,  also,  that  they  did  vest  absolutely  in  the  per- 
son who,  in  the  events  which  happened,  would  have  been 
tenant  in  tail  in  possession,  if  his  estate  had  not  been 
defeated  by  the  execution  of  a  disentailing  deed 
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To  destroy  the  right  of  such  person  to  the  chattels,  his 
exdusionfroni  possession  of  the  freeholds  must  arise  from 
some  act  or  disposition  of  the  testator,  and  not  from  any 
foreign  circumstance  beyond  the  testator's  control. 

William  Maxwell,   by  hia  will,   dated  the   25th  of 
March,  1818,  devised  all  his  real  estate  unto  his  wife, 
Jane  Maxwell,  and  her  brothers,  Henrj  Ellis  and  Francis 
Ellis,  and  the  surviyors  and  sorriyor  of  them,  and  the 
heirs  and  assigns  of  the  snrviyor,  absolotely  for  eyer, 
to  the  several  nses,  upon  the  several  trusts,  and  for  the 
ends  and  purposes  following,  that  is  to  say,  to  the  use 
and  intent  that  the  said  Jane  Maxwell  should  have, 
receive,  and  take  out  of  the  yearly  rents  and  profits,  an 
annuity  of  1000/.  for  her  life,  and  to  the  further  intent 
that  the  testator's  son,  John  Maxwell,  should  (if  the  com- 
mission of  lunacy  therein  mentioned  should  be  super- 
seded) have,  receive,  and  take  out  of  the  yearly  rents  and 
profits  the  like  annuity  of  1000/.  ;  but  if  tiie  said  commis- 
sion should  not  be  superseded,  then  the  testator  directed 
that  the  annuity,  so  set  apart  for  ^^  said  son,  should 
bo  received  by  the  testfttor's  wife  during  her  life,  and 
after  her  decease  by  his  trustees  for  the  maintenance  and 
support  of  his  said  son,  and  if  the  fund  should  be  more 
than  sufficient  for  that  purpose,  then  the  testator  directed 
the  suiplus  to  fall  into  his  personal  estate.    And  as  to 
all  the  residue  of  the  yearly  rents  and  profits,  the  testator 
directed  that  the  same  should  be  invested  by  his  said 
trustees,  as  therein  mentioned,  and  become  a  part  of  his 
personal  estate.    And  as  to  all  his  freehold  estates,  devised 
as  aforesaid,  the  testator  declared  his  will  to  be,  that  his 
trustees  for  the  time  being  should  stand  seised  and  pos- 
sessed thereof,  in  the  first  place,  to  the  uses  therein- 
before mentioned,  and  subject  thereto  to  the  use  of  the 
first  son  of  the  body  of  his  said  son  John,  in  tail  male, 
and,  for  default  of  such  issue,  to  the  use  of  the  second 
and  every  son  and  sons  of  his  said  son  John,  severally, 
successively  and  in  tail  general,  and  in  default  of  such 
issue  male  of  his  said  son  John,  to  the  use  of,  or  in 
trust,  for  his  daughter  Anne,  the  wife  of  Henry  Francis 
Lytc,  for  her  separate  use  for  her  life,  with  remainder  to 
the  use  of  tnistees  to  preserve,  with  remainder  to  the 
use  of  the  first  son  of  his  said  daughter  Anne,  in  tail 
male,  with  divers  remainders  over.    After  disposing  of 
certain  leaseholds  for  years,  and  other  personal  estate, 
the  testator  proceeded — 

'*  But  as  to  my  plate,  I  give  the  use  and  enjoyment 
thereof  to  my  said  dear  wife  during  her  natural  life  only, 
and,  after  her  decease,  I  give  the  same,  in  the  nature  of 
an  heirloom,  to  the  person  who  for  the  time  being  shall 
be  in  the  actual  possession  and  enjoyment  of  my  free- 
hold estates,  under  the  limitations  of  this  my  will. " 

And  the  testator  appointed  the  said  Jane  Maxwell  his 
residuary  legatee. 
The  testator  died  on  the  3rd  December,  1818. 
In  1843,  F.  L.  Gore  was  appointed  a  trustee  of  his 
will  in  the  place  of  Frauds  Ellis. 

Henxy  William  Maxwell  Lyte  was  the  eldest  son  of 
the  testator's  said  daughter  Anne. 


By  an  indenture,  dated  the  27th  September,  1844,  and 
purporting  to  be  made  between  the  said  Jane  Maxwell, 
Henry  Ellis,  and  F.  L.  Qore,  of  the  first  part,  the  said 
Anne  Lyte  of  the  second  part,  the  said  H.  W.  M.  Lyte 
of  the  third  part,  and  R.  W.  Wolston  of  the  fourth  part, 
it  was  witnessed,  that  in  order  to  defeat  all  estates  tail 
of  the  said  H.  W.  M.  Ljrte,  under  or  by  virtue  of  the 
said  will  of  William  Maxwell  in  the  lands  thereby 
granted,  and  all  estates,  powers,  rights,  and  interests, 
limited  to  take  efiect  after  the  determination  or  in 
defeasance  of  such  estates  tail,  and  to  limit  the  same 
lands  to  the  uses  thereinafter  expressed  in  remainder 
immediately  expectant  on  the  failure  or  determination 
of  the  estates  tail  by  the  same  will  limited  to  the  sons 
of  the  testator^s  son  John  in  succession  and  the  deter- 
mination of  the  estate  for  life  limited  iu  remainder  thereon 
to  the  testator's  daughter  Anne,  he,  the  said  H.  W.  M. 
Lyte,  with  the  consent  of  the  said  Jane  Maxwell,  Henry 
Ellis,  and  F.  L.  Gore,  as  also  of  the  said  Anne  Lyte,  in 
so  far  as  they,  any,  or  either  of  them,  might  be,  or  be 
considered  as,  protectors  or  protector  of  the  settlement, 
will,  or  instrument,  creating  the  said  estates  tail,  and 
for  the  considerations  therein  expressed,  granted,  bar- 
gained, sold,  and  disposed  of  unto  the  said  R.  W. 
Wolston,  and  his  heirs,  all  and  every  the  hereditaments 
of  which  the  said  H.  W.  M.  Lyte  was  then  tenant  in  tail, 
under  or  by  virtue  of  the  will  of  the  said  William  Maxwell, 
to  hold  the  same  unto  the  said  R.  W.  Wolston,  and  his 
heirs,  in  remainder  immediately  expectant  as  aforesaid, 
and  in  the  meantime,  subject  to  the  uses,  estates,  and 
interests,  limited  or  created  by  the  will  of  the  said 
William  Maxwell  to  take  effect  prior  to  the  estate  tail 
of  the  said  H.  W.  M.  Lyte,  to  dower  uses  commensurate 
with  the  fee  in  favour  of  H.  W.  M.  Lyte. 

This  indenture  was  duly  enrolled,  and  was  executed  by 
H.  W.  M.  Lyte,  and  Anne  Lyte,  but  not  by  the  trustees 
of  William  Maxwell's  will,  or  any  of  them. 

In  1849,  the  present  plaintifis  were  appointed  trustees 
of  the  will  of  WUliam  Maxwell. 

The  testator's  widow  died  in  1847,  and  his  daughter 
Anne,  in  January,  1856. 

H.  W.  M.  Lyte  died  on  the  3rd  June,  1856. 

The  testator's  son  John  died  on  the  29th  November, 
1861,  a  lunatic,  and  without  ever  having  married. 

The  defendant,  Edward  Maxwell  Lyte,  was  the  eldest 
son  of  H.  W.  M.  Lyte,  and  was  the  first  equitable  heir 
in  taU  under  the  entail  created  by  the  will  of  William 
Maxwell,  if  such  entail  was  not  effectually  barred  by  the 
indenture  of  27th  September,  1844. 

The  testator's  will  had  already  been  the  subject  of 
litigation,  which  commenced  as  far  back  as  1839  ;  sec 
Ellis  V.  Maxwell,  3  Beav.  687 ;  12  Be.iv.  104.  The 
present  proceedings  were  by  supplemental  bill,  and  the 
case  was  argued  on  motion  for  decree.  The  effect  of  the 
indenture  of  27th  September,  1844,  was  not  discussed. 
This  report  is  confined  to  the  bequest  of  the  heirlooms. 

Sdwyn,  Q.O.,  and  W,  /.  BovUl^  for  the  plaintiffs.^ 

Baggallay,   Q,0,,  and  Zewin,  for  defendants  repre- 
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senting  both  the  reol  and  personal  estate  of  H.  W.  M. 
Lyte,  argued  that,  in  the  events  which  happened,  the 
plate  became  absolutely  vested  in  H.  "W.  M.  Lyte,  the 
first  tenant  in  tail ;  and  cited, 

Foley  V.  Bumell,  1  Br.  C.  C.  274. 

Lord  Scarsdcde  v.  Curzon,  IJ.  &  H.  40. 

MacnajTUerif  for  the  defendant  Ellis,  the  legal  personal 
representative  of  Jane  Maxwell,  the  residuary  legatee  of 
the  testator,  argued,  that  the  original  bequest  of  the 
plate  had,  in  the  events  which  had  happened,  faUed  to 
take  effect ;  that  bequest  was  to  a  person  answering  a 
certain  description,  and  it  was  a  condition  precedent — 
that  any  one  claiming  under  that  bequest  should  be  in  the 
actual  possession  and  enjoyment  of  the  freehold  estates, 
under  the  limitations  of  the  will  of  "William  Maxwell  : 
H.  W.  M.  Lyte  never  answered  that  description ;  his 
enjoyment  of  the  estates  was  by  the  will  postponed  till 
the  death  of  John  Maxwell,  the  lunatic,  and  he  had 
died  in  the  lifetime  of  the  lunatic  :  H.  "W.  M.  Lyte  never 
was  in  possession  of  the  freeholds  at  aU,  and  those  who 
claimed  under  him,  though  in  possession,  were  not  in 
possession  under  the  limitations  of  William  Maxwell's 
will :  neither  was  Edward  M.  Lyte,  who  was  issue  in 
tail  under  the  limitations,  in  possession  or  enjoyment  of 
the  freeholds.  Under  these  circumstances,  the  original 
bequest  failed,  and  the  plate  fell  into  the  testator's 
residue.  A  gift  of  this  kind  was  not  in  the  nature  of 
an  executory  trust :  it  was  to  be  construed  strictly  : 
effect  must  be  given  to  the  clear  expression  of  the 
testator's  intention  :  the  fact  that  the  case  of  the  lunatic 
surviving  the  testator's  widow  was  not  provided  for,  could 
not  alter  the  construction  of  the  bequest.  He  cited, 
Vaughan  v.  Burslem,  3  Br.  C.  C.  101. 
Lord  Scarsdale  v.  Curzon^  1  J.  &  H.  40,  64,  69. 

Bruce,  for  the  defendant  Edward  M.  Lyte,  contended, 
that  he  was  entitled  as  persona  designcUa  ;  the  plate  was 
bequeathed  to  the  person  who  should  be  in  x>ossession  of 
the  freeholds  under  the  limitations  of  the  wiU — i.  «.,  to 
the  person  who  under  the  will  had  the  right  to  pos- 
session, the  person  to  whom  by  the  wiU  the  freeholds 
were  limited ;  and  in  determining  such  person,  the  form 
i)i'  the  limitations  in  the  will,  not  the  accidental  sub- 
bequent  circumstances,  must  be  looked  to  :  the  benefit 
of  a  bequest  like  the  present  could  not  be  intended  to 
pass  to  a  stranger,  mitil  the  plate  had  become  absolutely 
vested  in  some  one  person  ;  until  that  event  happened, 
and  to  determine  the  person  in  whom  it  should  so  vest, 
the  limitations  of  the  will,  and  they  only,  were  to  be 
regarded.     He  cited, 

Potts  V.  Potts,  1  H.  L.  C.  671. 

Lloyd,  Q,C.f  Osborne,  Q.C.,  G.  Lake  JRusaell,  and 
JcnkinsoJi,  appeared  for  other  parties. 

14  Jax.  1863. 

The  Master  of  the  Rolls  said,  that  there  were 
three  classes  of  claimants  to  the  chattels  in  question  : 
Ist,  tho  representatives  of  H.  W.  ^I.   Lyte,  who  con- 


tended, that  the  plate  vested  absolutely  in  him,  as  the 
first  tenant  in  tail ;  2udly,  Edward  M.  Lyte,  who  con- 
tended, that  the  chattels  vested  in  him,  as  the  peraon 
who,  on  the  death  of  John  Maxwell,  would  have  beoome 
entitled  to  the  possession  of  the  freeholds,  if  no  disen- 
tailing deed  had  been  executed ;  and  Srdly,  the  repre- 
sentatives of  the  residuary  legatee  of  the  testator,  who 
contended,  that  it  was  a  condition  precedent — that  the 
person  taking  the  chattels  under  the  original  bequest 
should  be  in  actual  possession  of  the  freeholds,  and 
under  the  limitations  of  the  will  of  William  Maxwell ; 
that  neither  of  the  other  claimants,  or  any  other  penum, 
fulfilled  that  condition ;  and,  consequently,  that  the 
chattels  fell  into  the  testator's  residue. 

There  was  no  case  which  exactly  governed  this  :  Foley 
V.  Bumell,  and  Vaughan  v.  Burslem,  were  not  appli- 
cable. All  that  those  cases  decided  was,  that  these 
chattels  would  have  vested  absolutely,  on  his  birth,  in  a 
son  of  John  Maxwell ;  they  did  not  decide  that  the 
chattels  vosted  absolutely  in  any  person  whose  estate 
taO,  though  vested,  was,  nevertheless,  like  that  of  H.  W. 
M.  Lyte,  defeasible  by  tho  birth,  of  a  son  of  John 
Maxwell.  The  tenant  in  tail,  in  whom  the  chattels 
vest,  must  be  a  tenant  in  tail  whose  estate  was  inde- 
feasible. Were  it  otherwise,  what  would  be  the  con- 
sequence ?  Suppose  a  testator  were  to  devise  to  A.,  his 
eldest  son,  for  life,  remainder  to  A.  's  first  and  other  sons 
successively  in  tail  male,  remainder  to  B.,  the  testator's 
second  son,  for  life,  remainder  to  B.'s  first  and  other 
sons  successively  in  tail  male,  with  remainders  over ;  if 
B.  had  a  son  bom,  while  A.  had  none,  that  son  of  B.'s 
would  be  the  first  tenant  in  tail,  and,  according  to  the 
contention  of  the  representatives  of  H.  W.  M.  Lyte,  the 
chattels  would  vest  absolutely  in  him  on  his  birth ;  Hie 
estate  tail  of  B.  's  son  would,  however,  be  defeated  by 
the  subsequent  birth  of  a  son  to  A.,  and  thus,  if  the 
above  contention  were  to  prevail,  the  heir-looms  wonld 
not  go  with  the  estate.  His  Honour  held,  that  the 
chattels  did  not  vest  absolutely  in  H.  W.  M.  Lyte,  and 
that  his  representatives  were  not  entitled  thereto. 

If  the  deed  of  27th  September,  1844,  had  not  been 
executed,  the  defendant  Edward  M.  Lyte  would,  on  the 
death  of  John  Maxwell,  have  become  entitled  to  the 
freeholds,  as  tenant  in  tail  in  possession  under  the  limita- 
tions of  the  will,  and,  as  such,  would  then  have  become 
absolutely  entitled  to  the  chattels.  The  question  was, 
whether  the  execution  of  the  disentailing  deed  deprived 
him  of  his  right  to  the  chattels  ? 

His  Honour  was  of  opinion,  that,  to  satisfy  the  words 
of  the  bequest,  an  actual  physical  perception  of  the  rents 
of  the  freehold  estates  was  not  neoessary,  but  that  a  right 
to  such  perception  and  enjoyment,  under  the  limitations 
of  the  will,  was  sufficient  to  bring  the  legatee  within  the 
description.  • 

The  deed  of  27th  September,  1844,  hid  no  operation  on 
the  chattels,  and,  as  was  forcibly  aigned  by  Mr.  Bruce, 
they  must  go  as  if  that  deed  had  not  been  executed.  The 
failure  of  possession  and  enjoyment  of  the  freeholds  by 
Edward  M.  Lyte  was  not  owing  to  the  defeasance  of  hi» 
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estate  by  tho  coming  into  existence  of  a  person  entitled, 
under  the  limitations  of  the  will,  to  an  estate  prior  to 
hisy  bat  was  owing  to  a  foreign  dreumstonce,  over  which 
the  testator  had  not,  and  could  not  have,  any  control 
Suppose  that  the  whole  of  ihe  freeholds,  devised  by  the 
will  of  William  Maxwell,  had  consisted  of  a  messuage  on 
the  east  coast  of  England,  and  that  such  messuage,  and 
the  ground  on  which  it  stood,  had  been  swept  into  the 
sea,  so  that  the  actual  possession  and  ei^'ojnnent  of  the 
same  had  become  an  impossibility,  could  it  be  con- 
tended that  Edward  M.  Lyte  (if  otherwise  entitled)  was 
thereby  deprived  of  his  right  to  the  chattels  ? 

The  £sdlure  of  possession,  in  that  case,  would  be  due  to 
the  act  of  God  ;  but  it  made  no  difference,  whether  such 
failure  arose  by  the  act  of  God  or  man,  provided  the  act 
were  not  that  of  the  testator.  In  order  to  deprive 
Edward  M.  Lyte  of  the  chattels  to  which,  on  coming 
into  the  actual  possession  of  the  freeholds  under  the 
limitations  of  the  will,  he  would,  undoubtedly,  have 
been  entitled,  his  failure  of  possession  must  arise  from 
some  act  or  disposition  of  the  testator,  and  not  from  some 
foreign  circumstance  (aoch  as  the  execution  of  a  disen- 
tailing deed)  over  which,  tho  testator  had  not,  and  could 
not  have,  any  controL 

His  Honour  referred  to  the  cases  of  PoUs  ▼.  PoUs  and 
Lord  SeamktU  ▼.  Curzon^  and  said,  that  they  confirmed 
him  in  the  view  which  he  took  of  the  present  case.  He 
should  make  a  declaration,  that  the  defendant,  Edward 
M.  Lyte,  was  absolutely  entitled  to  tha  plate  bequeathed 
by  the  will  of  William  MaxwelL 


Master  of  the  Bcdls. 
19  Deo.  1862,  14  Jan.  1863 


.!»■ 


IRAZIN  V,    HaMEL. 


Copyright  of  Dedgns  —  5  cCr  6  Vict  c.  100  — 
24  db  25  Vict,  c.  7^— Demurrer — Sufficiency 
of  allegcUion. 

In  a  hill  seeking  to  restram  <m  alleged  infrmffenwtU  of 
copyright  of  designsy  it  is  sufficient  to  allege  that  the 
designs  have  heeii  duly  registered. 

Jhmurrer  to  a  biU,  on  the  ground  that  it  ocmiained  no 
aUegation  of  compliance  vnJth  the  requirements  of  5  A  6 
Viet,  e.  100,  s.  4,  wiJth  respect  to  the  marks  denoting  a 
registered  design,  overruled. 

This  WBB  a  demurrer. 

The  plaintiffs  were  certain  dealers  in  lace  in  France, 
and  their  commission  agents  in  London  who  had 
registered  designs  for  lace,  in  accordance  with  the 
5  &  6 'Vict.  c.  100  ;  they  alleged  that  the  defendants  had 
manufactured  and  sold  lace  made  in  the  plaintiffs' 
designs,  and  prayed  for  an  injunction  to  restrain  such 
manufacture  and  sale,  the  delivety  of  laee  already  manu- 
factured, and  an  account  of  profits  made  by  the  de- 
fendants, and  of  damages  sustained  by  the  plaintiffs. 

The  bill  alleged  that  the  designs  of  the  plaintiffs  had 
been  duly  registered  and  published,  and  that  the  design 
of  thft  kca  Tnannfactiired  by  iha  dfifandattta  had  been 


taken  from  lace  of  the  registered  designs  which  had  been 
sold  by  the  plaintiffs  ;  but  the  bill  contained  no  allega- 
tion that  every  piece  of  lace  sold  by  tho  plaintiffs  liad 
thereon  the  letters  "  Ed.,"  and  the  number  and  letter 
required  by  the  5  &  6  Vict.  c.  100,  a.  4. 

SelwyUy  ^C.f  and  Freelingf  for  the  demurrer,  argued^ 
that  the  copyright  in  designs  was  a  creation  of  tho  Act 
of  1342,  that  no  person  was  entitled  to  copyri^t  in  & 
design,  unless  he  had  done  what  was  necessary  to  entitle 
him  to  the  benefit  of  the  Act,  and  that  he  must  plead  allt 
that  was  necessary  to  bring  him  within  the  Act.  The 
5  Si  6  Vict,  c.  100  required  that  the  application  of  the 
design  be  made  within  the  United  Kingdum  ;  but, 
admitting  that,  after  tho  extending  Act  of  24  &  25  Vict, 
c.  73,  the  application  might  be  made  out  of  the  United 
Kingdom,  still,  the  otherjprovisions  of  5  &  6  Vict.  c.  100^ 
must  be  complied  with  ;  the  extending  Act  did  not  affect 
tho  requirements  of  sect.  4  of  the  Act  of  1842  ;  the 
grant  of  copyright  in  a  design  was  a  privilege  conceded 
on  certain  conditions,  the  first  of  which  was  registration 
of  the  design,  but  this  was  followed  by  others  of  equal 
importance,  and  on  which  the  Legislature  laid  equal 
stress,  and  amongst  them  was  the  requirement  tliat,  after 
publication,  every  piece  manufactured  with  the  registered 
design  should  bear  upon  it  the  letters  "B(L,"  and  the 
number  and  letter  mentioned  in  the  4th  section  of  the 
Act  of  1842  ;  there  was  no  allegation  that  the  plaintiffs 
had  complied  with  the  last-mentioned  condition,  and 
without  compliance  with  all  the  formalities,  the  plain tifi^ 
were  not  entitled  to  the  benefit  of  the  Act.  They 
referred  to 

Heywood  r.  Potter,  1  £.  &  6.  439. 
MUford,  Pleading,  163  (4th  ed.). 

Baggallay,  (I.C.,  and  Fooks,  for  tha  phiintifiQi,  sub- 
mitted, that  there  was  a  sufficient  allegation  of  everything 
that  was  necessary  to  entitle  the  plaintiffs  to  sue  ;  that 
the  plaintiffs*  rights  arose  on  the  registration  of  the 
design  in  aiscordance  with  the  Act,  and  it  then  became  a 
matter  of  evidence,  whether  anything  had  since  been 
done  to  deprive  them  of  those  rights  :  the  16th  section  of 
the  Act  made  *  the  certificate  of  registration,  in  the 
absence  of  evidence  to  the  contrary,  sufficient  proof  of 
the  provisions  of  the  Act  having  been  complied  with : 
there  was  no  necessity  for  an  express  allegation  that 
every  piece  of  kce  sold  by  the  plaintiffs^  of  these 
patterns,  bore  upon  it  the  letters  "Rd."  :  the  forms  of 
pleading  given  in  the  Act  neither  showed  nor  suggested 
any  such  necessity :  the  case  was  analogous  to  a  case 
under  the  recent  Patent  Acts,  with  respect  to  tho  pay- 
ments required  by  those  Acts  to  be  made  subsequent  to 
registration  :  the  form  of  dadaiation  given  in  the  Acta 
did  not  contain,  and  it  was  not  necessary  or  usual  to 
insert,  an  allegation  that  such  subsequent  payments  had 
been  made.    They  referred  to 

Bnmchardisre  v.  Blvery,  18  L.  J.  (y.  s.)  Ex.  381. 

SMwytt,  Q,C,f  in  reply,  contended  that  the  argument 
on  the  other  aiide  amounted  to  thia^  that  the  imprinting 
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thfi  letters  "Rd."  was  not  a  condition  precedent  to  a 
right  to  invoke  the  benefit  of  the  Act ;  and  with  reference 
to  the  analogy  suggested  between  the  present  case  and 
one  under  the  Patent  Acts,  he  pointed  out  the  distinction 
between  a  provision  for  the  payment  of  fees — a  mere 
fiscal  regulation — and  a  provision  like  that  in  the  5  io6 
Vict.  c.  100,  for  the  protection  of  the  public.  The 
certificate  of  registration  was  only  evidence  that  what 
was  necessary  to  obtain  the  certificate  was  duly  done, 
and  was  not  evidence  of  the  subsequent  provisions  having 
been  complied  with. 

His  Honottb  reserved  judgment. 

14  Jan.  1863. 

The  Master  of  the  Rolls  said  that,  for  the  present 
purpose,  the  principle  upon  which  demurrers  were 
allowed,  or  overruled,  might  be  stated  as  follows  : — If 
the  plaintiffs  proved  all  the  facts  alleged,  would  they, 
in  the  absence  of  other  evidence,  be  entitled  to  relief? 
If  they  would  not,  the  demurrer  must  be  allowed ;  but 
if  they  would,  then  the  demurrer  must  be  overruled. 

The  plaintiffs  alleged  that  their  designs  were  duly 
registered  ;  and  by  virtue  of  the  16th  sect,  of  the  5  &  6 
Yict.  c.  100,  the  production,  at  the  hearing,  of  the  certi- 
ficate of  registration,  would  he  primd  facie  proof  of  the 
design,  and  of  the  name  of  the  proprietor  therein  men- 
tioned, having  been  duly  registered ;  and  of  the  com- 
mencement of  the  period  of  registry  ;  and  of  the  peison 
named  therein  as  proprietor,  being  the  proprietor ;  and 
of  the  originality  of  the  design  ;  and  of  the  provisions  of 
the  Act,  and  of  any  rule  under  which  the  certificate 
appears  to  have  been  made,  having  been  complied  with. 
Thb  production  of  the  certificate  would  throw  upon  the 
defendants  the  onus  of  disproving  any  of  the  five  above- 
mentioned  propositions ;  and  in  the  absence  of  evidence 
to  disprove  compliance  with  the  provisions  of  the  Act, 
tiie  plaintiffs  would  be  entitled  to  relief. 

The  form  of  information  in  the  8th  sect  of  the  Act» 
oontained  no  reference  to  the  provisions  which  were 
subsequent  to  the  obtaining  a  certificate ;  and  His 
Honour  was  of  opinion  that  the  analogy  hold  good  which 
had  been  suggested  in  argument,  between  the  present 
case,  and  a  case  under  the  Patent  Acts  in  which  he  was 
not  aware  that  it  was  requisite  to  allege  the  payment  of 
the  subsequent  instalments. 

The  demurrer  must  be  overruled  with  costs^ 


JSHOYELTONV.   ShOYELTON. 


Master  of  the  Bolls. 

12  Jak.  1863. 

WUl — AbioltUe  Gift — Precatory  Trust — Fatoer  of 

Appointment 

A  bequest  to  a  person  ''  to  and  for  her  own  ahsoliUe  uae 
and  benefit,  in  (he  fidlesl  confidence  that  she  will  dispose 
of  the  sanufor  the  benefit  of  her  children,  according  to  the 
best  of  her  judgment,  and  as  family  circumstances  may 
require  at  her  hands,"  gives  to  her  a  life  interest,  with 
'*f  appointment  amoTig  her  children. 


n  nn%n»^ 


The  testator,  in  this  cause,  after  giving  certain  legados, 
amongst  which  were  three  legacies  of  300?.  each  to  his 
three  children,  proceeded  as  follows :  ''  I  give  all  the  rest 
and  residue  of  my  personal  estate,  whatsoever  and  where- 
soever, unto  my  said  dear  wife,  to  and  for  her  own  abso- 
lute use  and  benefit,  in  the  fullest  confidence  that  she 
will  dispose  of  the  same  for  the  benefit  of  her  children, 
according  to  the  best  of  her  judgment,  and  as  fiunily 
circumstances  may  require  at  her  hands,'*  and  he  ap- 
pointed his  wife,  brother,  and  nephew,  executrix  and 
executors  of  his  wilL 

The  principal  object  of  this  suit  was  to  determme 
the  rights  of  the  widow  and  children  in  the  reddoaiy 
estate. 

Bristowe,  on  behalf  of  the  children,  argued  that  the 
case  was  identical  with 

GvUy  V.  Cregoe,  24  Beav.  185. 
WoMY.  Mallard,  21  L.  J.  Ch.  855. 

Selwyn,  Q.  C. ,  on  behalf  of  the  widow,  contended  that  the 
gift  was  an  absolute  one  to  the  widow,  and  that  no  pre- 
catory trust  was  created  :  that  in  Chilly  y.  Cregoe^  and  the 
other  cases  where  a  life  interest  was  given  to  the  widow, 
with  a  power  of  appointment  among  the  children,  there 
was  some  definite  time  pointed  out  in  the  will— m, 
the  death  of  the  widow,  at  whicli  the  benefit  to  the 
children  was  intended  to  arise,  but  that  here  no  snoh 
definite  time  could  be  discovered.  He  relied  on  the 
words,  "as  family  circumstances  may  require  at  her 
hands,"  to  show  that  the  benefit  to  the  children  was 
intended  to  arise,  if  at  all,  at  some  uncertain  time,  or 
times,  during  the  widow's  lifetime,  and  cited. 

Potts  V.  Potts,  27  Beav.  801. 

Webb  V.  Wolves,  2  Sim.  (n.s.)  267. 

Palmer  v.  Simons,  2  Drew.  221. 
He  also  remarked,  that  the  smallness  of  the  property, 
and  the  three  legacies  of  3002.  given  to  the  children, 
militated  against  the  construction  of  a  precatory  trost 

Walford,  for  the  executors. 

The  Master  of  the  Bolls  thought  that  the  case 
could  not  be  distinguished  from  the  two  cases  cited  on 
behalf  of  the  children,  and  made  the  same  order  as  was 
made  in  OuUy  v.  Oregoe — ^viz. ,  that  the  widow  was  entitled 
to  the  residuary  property  for  her  life,  and  that  upon  her 
death  it  would  go  to  her  children  as  she  should  appoint 
He  declined  deciding  how  the  children  would  take  in 
defanlt  of  appointment. 

iVbfo.— See 
Hwoorth  V.  Dewell,  29  Beav.  18. 


Kindersley,  V-C.  1  towsey  v.  Groves. 
12  Jak.  1868.  J 

Practice — Next  Friend. 

Where  an  administration  suit  had  been  instUxUed  on 
behalf  of  infmts  by  a  next  f¥iend,  who  was  ike  son  of  the 
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plainHfs^  9olieUar,  and  an  entire  stranger  to  the  infants^ 
and  the  hill  did  not  allege  any  improper  dealing  with  the 
edate  by  the  defendants,  and  no  affidavit  was  filed  by  (he 
next  friend  ea^laining  his  motvves  in  instituting  the  suit, 
inquiries  were  direeted^lst,  whether  the  prosecution  of  the 
suit  would  be  benefieial  to  the  infants— 2ndly,  whether  the 
next  friend  was  a  proper  person  to  conduct  the  suit. 

This  was  a  motion,  on  behalf  of  the  defendants,  that 
S.  H.,  the  next  friend  of  the  plaintiffs,  might  be  re- 
strained from  further  proceedings  in  the  suit ;  for  an 
inquiry  whether  the  prosecution  of  the  suit  would  be  for 
the  benefit  of  the  plaintiffs ;  and,  if  so,  for  the  appoint- 
ment of  another  next  friend. 

The  suit  was  instituted  on  behalf  of  the  infant  children 
of  E.  Towsey  by  S.  M.,  their  next  friend,  against  the 
executors  and  trustees  of  his  will  for  the  administration 
of  his  estate. 

The  bill  contained  no  allegations  of  improper  dealing 
with  the  estate  on  the  part  of  the  defendants. 

S.  M.  was  a  solicitor,  the  son  of,  and  residing  with, 
the  plaintiffs'  solicitor,  and  both  he  and  his  father  were 
entire  strangers  to  the  plaintifis. 

No  communication  was  made  by  S.  J^L,  or  his  father, 
to  the  plaintiffs,  or  defendants,  before  filing  the  bilL 

Neither  S.  M.,  nor  his  father,  had  filed  any  affidavits  in 
opposition  to  the  present  motion. 

Glasse,  Q.C.,  and  Nalder,  for  the  defendants,  cited, 
Nalder  v.  Hawkins,  2  My.  &  K.  243. 
Richardson  v.  Miller,  1  Sim.  138. 
Pox  V.  Stcwerkrop,  1  Bear.  583. 
Sale  y.  Sale,  1  Bear.  586. 
Ouy  T.  Guy,  2  Beav.  460. 
Slarten  r.  Bartholomew,  6  Bear.  143. 

Southgaie,  Q.C,,  tmd^Little,  for  the  next  friend,  cited, 
Whittaker  v.  Marlar,  1  Cox,  285. 
Stephens  y.  Stephens,  6  Madd.  97. 
Smallwood  y.  Rutter,  9  Ha.  24. 

KiNDERSLEY,  V.-C,  said,  that,  though  the  Court  gaye 
great  facility  for  the  bond  fide  institution  of  suits  on 
behalf  of  persons  not  sui  juris,  that  very  facility  required 
great  vigilance  in  guarding  against  its  abuse.  In  the 
present  case  the  circumstances,  in  the  absence  of  explana- 
tion frt>m  the  next  friend  as  to  his  motives  in  instituting 
the  suit,  were  such  as  to  raise  a  grave  suspicion  that  the 
suit  had  been  instituted  for  the  benefit,  not  of  the 
plaintiffs,  but  of  their  solicitor.  He  would  not,  however, 
draw  an  immediate  inference  adverse  to  the  next  friend, 
but  he  should  direct  an  inquiry ;  first,  whether  the 
further  prosecution  of  the  suit  would  be  for  the  benefit 
of  the  plaintiffs  ;  and,  if  so,  secondly,  whether  S.  M.  was 
a  proper  person  to  be  next  friend,  and,  if  he  should  be 
found  not  to  be  so,  then  another  next  friend  must  be 
appointed.  All  other  proceedings  in  the  suit  must  be 
stayed  in  the  meantime,  and  the  question  of  costs  would 
be  reserved. 

i^.— See,  also,  Clayton  y.  Clarke  (on  appeal,  9  W.  B. 


718 ;  before  the  Court  below,  3  L.  T.  723),  where  the 
Lords  Justices  refused  to  direct  an  inquiry  whether  an 
infant  had  derived  any  benefit  from  the  institution  of 
the  suit.  The  case  should  also  be  consulted  as  to  the 
costs  of  the  next  friend. 

Practice — Printing  of  Answer — Schedule — General 
Order  of  March  6,  1860,  r.  2. 

A  schedule  to  an  answer  containing  a  document  neces- 
sary to  explain  the  defendanlCs  case,  is  not  a  schedule  of 
documents  within  the  meaning  of  the  General  Order  of 
March  6,  1860,  r.  2. 

This  was  a  motion  that  a  voluntary  answer  might  be 
taken  off  the  file  as  irregular,  on  the  groxmd  of  its  con- 
taining a  printed  schedule  of  documents. 

The  answer  alleged,  that  the  question  in  the  present 
suit  had  been  decided  in  a  former  suit,  and  set  out  the 
bill  in  that  suit  in  the  form  of  a  schedule. 

The  plaintiff  contended,  that  imder  the  2nd  rule  of  the 
General  Order  of  March  6,  1860,  this  schedule  ought  not 
to  have  been  printed. 

W.  ff,  Terrell,  for  the  plaintiff,  in  support  of  the 
motion. 

Baily,  Q.C.,  and  C  Hall,  for  the  defendant,  were 
not  called  upon. 

KiNDEKSLEY,  V.-C,  Said,  that  the  rule  excluding 
schedules  of  documents  from  printed  answers  was  not 
intended  to  apply  to  documents,  which  a  defendant  con- 
sidered necessary  to  be  set  out  as  part  of  his  case.  The 
motion  must  bo  refused  with  costs. 


®,*^'  Jo'lP'  \  Clabk  v.  Watkins. 
15  Jan.  1863.    { 

Injunction — Breacli  of  Agree^nent — Penalty, 

The  Court  will  interfere  by  injunction  to  restrain  the 
breach  of  an  agreement  with  a  proviso  for  the  payment  of 
a  penalty  upon  breach,  unless  such  penalty  is  plainly 
intended  by  the  parties  to  be  liquidated  damages. 

This  was  a  motion  for  ix\junction. 

The  defendant  had  agreed,  in  writing,  to  serve  the 
plaintiff  in  the  conduct  and  management  of  a  chemist's 
and  druggist's  business,  in  the  town  of  Dudley,  at  a 
certain  salary ;  and  he  had  also  agreed  that  he  would  not 
carry  on  business,  as  a  chemist  or  druggist,  either  in 
his  own  or  anyone  else's  name,  or  for  his  own  or 
anyone  else's  benefit,  within  seven  nules  of  Dudley, 
so  long  as  the  plaintiff's  interest  in  his  present 
business  should  continue,  "under  a  penalty  of  500/., 
to  be  secured  by  a  bond."  A  bond  for  500/.,  con- 
ditioned to  that    effect,   was  accordingly  executed  by 
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the  defendant.  While  the  plaintiff  still  continued  in 
his  business  at  Dudley,  the  defendant  commenced 
soliciting  and  taking  orders  for  a  firm  of  chemists  and 
druggists  in  the  same  town,  whereupon  the  plaintiff 
filed  this  bill. 

JBacojif  Q.C.,  and  Westlake,  for  the  plaintiff,  cited. 
Turner  v.  Eva}is,  2  El.  &  Bl.  512. 

Malbu%  Q.C.,  and  Fischer ^  for  the  defendant,  cited, 
Saitikr  v.  Ferjiisson,  1  Mac.  &  G.  286. 
Woaiioard  v.  Oyles,  2  Vcrn.  119. 
Holfc  V.  Peterson,  2  Bro.  P.  C.  436. 
Lowe  V.  PexrSf  4  Buit.  2225. 
King  v.  Ifoare,  13  :M.  k  W.  494. 
MidUUeditch  v.  Ellis,  2  Exch.  623. 

The  Vice-Cuancellor  referred  to  the  judgment  in 
Slonuin  V.  Waller  (1  Bro.  C.  C.  418),  where  Lord  Thurlow 
said,  *  *  The  rule,  that  where  a  penalty  is  inserted  merely  to 
Becure  the  enjoyment  of  a  collateral  object,  the  enjoy- 
ment of  the  object  is  considered  as  the  principal  intent 
of  the  deed,  and  the  penalty  only  as  accessional,  and 
therefore  only  to  secure  the  damage  really  incurred,  is 
too  strongly  established  in  Equity  to  be  shaken. " 

His  Honour  said  there  must  be  an  injunction  in  the 
terms  of  the  prayer  of  the  bill. 


Wood,  V.-C.-i 
18  Dec.  1862.    Iweatherley  v.  Ross. 
13  Jan.  1868.    J 

Easement — Lights — Injunction — Costs — Costs 

of  Issue. 

Where  a  hill,  filed  to  restrain  Uie  obstruction  of  ancient 
lights,  claimed  five  windows  as  ancient  lights,  and,  on  an 
issice  directed,  the  plaintiffs  failed  to  establish  their  claim, 
to  all  (he  windows,  it  appearing  tJuU  iM  new  windows 
could  not  he  obstructed  without  obstructing  the  old  ones — 

Held,  Outt  the  plaintiffs  on  their  present  hill  were  not  en- 
titled to  any  relief;  h\U  on  their  offering  to  restore  their 
windotos  to  their  former  position,  an  injunction  wa>s 
granted,  hut  with  costs  against  the  plaintiff's,  excqtt  as  to 
the  issue. 

No  costs  given  of  an  issue  in  which  neither  party  were 
completely  successful. 

Bmshaw  v.  Bean,  18  Q.  ^.  112,  approved  of 

The  bill  in  this  cause  was  filed  by  the  owners  of  pre- 
mises at  Bankside,  against  the  owners  of  adjoining 
premises,  which  had  been  pulled  down,  and  were  in 
course  of  re-erection,  for  the  purpose  of  restnuning  the 
defendants  frqpi  re-building  their  premises  in  such  a  way 
as  to  interfere  with  the  plaintiffs'  ancient  lights. 

The  bill  claimed  five  windows  in  tiie  plaintiffs'  tene- 
ment as  ancient  lights.  The  defendants,  by  their 
answer,  and  at  tiie  hearing,  disputed  the  plaintiffs'  li^t 
to  any  of  the  windows. 

At  the  hearing,  an  issue  was  directed,  which  was  tried 


before  Wood,  Y.-C,  and  a  special  jury,  last  term.  The 
jury  found  that,  of  the  five  windows — two,  one  of  which 
was  a  cellar  window  on  the  ground  floor,  were  ancient 
lights — two  others  were  ancient  windows,  but  had  bees 
shifted  from  their  former  position  within  twenty  yeais 
before  the  bill  was  filed — and  that  the  remaining  one  was 
altogether  new. 
The  caiLse  now  came  on  for  further  consideration. 

Ed-dls,  (RoU,  Q.C.,  with  him)  for  the  plaintiffs. 
1st.  Denied  the  right  of  the  owner  of  a  servient  tene- 
ment, to  block  out  the  ancient  windows  of  the  donunant 
tenement,  in  obstructing  the  new  ones,  except  so  far  as 
the  burden  on  the  servient  tenement  was  increased  by  the 
opening  of  the  new  ones. 

JRensJiaio  v.  Bean,  18  Q.  B.  112  ;  s.  c.  21  L.  J.  Q.  B. 
219, 
which  decided  the  contrary,  was  not  law.  The  true  test 
of  the  "materiality"  of  the  alterations  of  the  ligbts, 
was  whether  the  servitus,  or  burden  on  the  servient  tene- 
ment, was  thereby  increased, 

LuitrcVs  Case,  4  Rep.  86  a. 

Gale  on  Eascinc'/its,  191,  seq. 

Wilson  V.  Toumcnd,  1  Dr.  &  Sm.  880. 

Chandler  v.  Th-o?npson,  3  Camp.  80. 

BuicJiinson  v.  Copcstake,  9  C.  B.  (y.  s. )  868. 

Cooper  V.  Hubhuck,  30  Beav.  160,  168. 
2nd.  Assuming  Rcnsluiw  v.  Bean  to  be  law,  it  lay  on 
the  defendants  to  show,  that  it  is  impossible  to  block  out 
the  new  ^vindows  without  obstructing  the  old  ones, 

Binks  y.  Pash,  10  W.  R.  424. 

Jojies  V.  Tapling,  31  L.  J.  C.  P.  Ill  ;  s.  c.  in  Cam. 
Scacc.  342. 
3rd.  At  any  rate  the  plaintiffs  had  not  abandoned 
their    easement,    and   were  entitled  to   an  injunction 
upon  their  restoring  the  altered  windows  to  their  ori- 
ginal position, 

Jones  V.  Tapling,  vhi  supra. 

Cooper  V.  HiiJbbuck,  vbi  supra. 

Giffard,  Q^C,  and  Nalder,  for  the  defendants. 

Wood,  V.-C,  said  that  the  finding  of  the 'jury  lad 
brought  the  case  within  the  principles  of  Benshaw  v. 
Bean.  It  was  quite  clear,  from  the  relative  position  ot 
the  premises,  that  it  was  impossible  to  block  oat  the 
new  windows,  without  at  the  same  time  obstructing  the 
old  ones.  His  Honour,  after  stating  that  it  would  be  a 
strong  thing  for  him  to  overrule  Benshaw  v.  Bean,  said 
he  had  no  disposition  to  do  so,  as  he  agreed  with  tht^ 
majority  of  the  {Judges  in  that  case,  and  thought  the 
decision  was  founded  on  reason  and  justice.  1^  ^ 
were  not  so,  the  owner  of  the  dominant  tenement  mi^t, 
by  building  a  number  of  windows  in  a  perpendicular 
line  above  his  ancient  one  on  the  ground-floor,  acquis 
perfectly  new  rights,  which,  after  twenty  years'  user, 
would  be  unimpeachable,  though  the  original  tights  had 
in  the  meantime  been  abandoned. 

That  being  so,  the  plaintiffs  would,  on  their  present, 
bin,  which  alle^^  a  xight  to  all  the  wiadowB  as  attcient 
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lights,  be  entitled  to  no  relief  at  all.  They  now,  how- 
ever, asked  for  relief  on  the  footing  of  restoring  the 
two  windows  to  their  former  position.  They  would,  no 
doubt)  be  entitled  to  this ;  but  they  were  bound  to  have 
known  their  own  case,  and  could  only  have  this  new 
relief  as  an  indulgence,  and  on  pa3^ent  of  the  costs  of 
the  suit  There  would,  however,  be  no  costs  of  the 
issue,  as  neither  party  had  been  completely  successful 
before  the  jury. 


Wood, 

12  Jan, 


.  V..C.   ) 

.  1863.      I 


Kniort  v.  Cobt. 


Practice — Motion  to  give  Security  for  Costs — 
Plaintiff  changing  Besidence  before  amendment 
of  BUI — Inquiry  to  be  made  of  FUdniiffs  Soli- 
dior — Goete  of  Motum, 

A  de/sTidant,  made  a  party  to  a  suit  by  an  amended  bill, 
is  not  entitled  to  require  the  plaintiff  to  give  security  for 
costs,  because  he  has,  wiihouC  fraudulent  intent,  changed 
his  residence  since  the  filing  of  the  original  bill,  and  has 
omiited  to  notice  the  change  in  the  amended  bill. 

When  the  plaintiff  cannot  be  found  at  the  place  of  resi- 
dence named  in  the  Mil,  itisths  duty  of  the  defendant  to 
seek  information  from  the  plaintiff's  solicitor;  and  negUet 
of  such  inquiry  wiXl  be  visited  with  costs. 

This  was  a  motion,  on  the  port  of  one  of  the  defendants, 
that  the  plaintiff  might  be  ordered  to  give  security  for  the 
costs  of  the  suit. 

It  appeared,  that  for  four  months  previous  to  April, 
1861,  when  the  original  bill  was  filed,  the  plaintiff  had 
resided  in  lodgings  in  Westminster :  that  he  continued 
to  reside  there  till  January,  1862,  when  his  landlady 
removed  elsdwhere,  the  plaintiff  accompanying  her  :  and 
th«t  he  subsequently  became  indebted  to  her,  and  left 
hflr  lodgings^ 

On  the  4th  of  October,  1862,  when  the  bill  was 
amended,  and  up  to  the  time  of  making  this  motion,  the 
plaintiff  resided  at  Eennington ;  but  there  was  no  evi- 
dence to  show  when  he  removed  there. 

The  present  defendant  was  made  a  party  to  the  suit  by 
the  amended  bill,  in  which  no  notice  was  taken  of  the 
plaintiff^a  change  of  residence.  On  making  inquiries  at 
the  address  given  by  the  bill,  tlie  defendant  was  informed 
that  the  plaintiff  had  resided  there,  and  had  removed  at 
the  same  time  with  his  landlady,  whom,  the  defendant 
then  sought  out.  She  told  him  that  the  plaintiff  had  ab- 
sconded, and  that  she  had  been  unable  to  leani  his  pre- 
sent place  of  abode  from  his  solicitor,  of  whom,  however, 
no  iniq[airy  was  made  by  the  defendant. 

W.  M.  James,  ^C,  and  Towmend,  la  support  of  the 
eitedy 
Bmner,Padwkk,  12  Jar.  21. 
Player  v.  Anderson,  15  Sim.  104. 
COvertr.  Dmy,  2  Y.  &  C.  (Ex.) 217. 
;  Wkitekead,  7  W.  S.  157. 


W.  Pearson  (Rolt,  Q.C.,  with  him)  eojUrd,  cited, 
JBailyy.  Oundry,  1  Keen,  53. 
Mam^y  v.  Bewicke,  2  Jur.  (n.s.)  671';  8  De  G.  M.  A; 
G.  468. 

Wood,  V.-C. — ^The  right  of  the  defendant,  being  sued 
by  a  subject  within  the  realm,  is  to  have  on  the  record  a 
plaintiff  with  a  fixed  place  of  abode.  The  plaintiff  is  at 
liberty  to  change  his  residence  without  subjecting  him- 
self to  give  security  for  costs,  provided  he  does  so  without 
fraudulent  intent ;  of  which,  in  this  instance,  there  is- 
no  proofl  The  present  defendant  is  in  the  position  of  a 
defendant  to  an  original  bUl,  containing  a  misdescription 
of  the  plaintiff.  The  case  falls  within  the  decision  in 
Burst  V.  Padwick,*  and  is  clearly  distinguishable  from 
Cahtert  v.  Day,     The  motion  must,  therefore,  be  refused. 

As  to  the  costs.  His  Honour  observed  that  the  cases^ 
in  which  snch  a  motion  as  the  present  had  been  granted, 
turned  on  the  refnsol  of  the  plaintiff's  solicitor  to  give 
the  address  of  his  client  It  was  the  duty  of  the  defen- 
dant to  seek  information  from  the  plaintiff's  solicitor,  a 
duty  from  which  he  was  not  absolved  by  the  circum- 
stance that  he  found  reason  to  suspect  that  the  plaintiff 
had  absconded.  The  motion  must  be  refused,  with 
costs. 

Note.* — ^In  Hurst  v.  Padwick,  it  was  held  by  Lord 
Cottenham  that  the  plaintiff  could  not  be  compelled  }o 
give  the  security,  merely  because  the  plaintiff  did  not 
actually  reside  at  the  place  whereof  he  described  himself. 
Where,  however,  the  plaintiff  is  not  to  be  met  with  at 
such  place,  and  the  defendant  has  no  means  of  finding 
him,  it  seems  that  he  ought  to  be  required  to  give  the 
security,  Oldale  v.  Whitehead,  supra ;  and,  of •  course, 
if  the  misdescription  be  intentional,  the  security  will  be 
required, 

Simpson  v.  Burton,  1  Beav.  556. 
As  to  the  sufficiency  of  the  description  generally,  see 
1  Darnell's  Ch.  Pr.  250,  (3rd  ed.) ; 
Clark  V.  Fergusson,  1  Giff.  184. 


Holroyd,  Comr.  ?  ^  y^^  ^FPrn 
9,  20  Dec.  1862.    3 

Bankruptcy  Act,  1861,  e.  168 — Order  of  Discharge 
— Behearing — Proof  of  Debt 

The  Court,  after  a  bankrupt  Jias  obtained  an  order  of 
discharge,  mil,  upon  an  allegation  by  a  creditor  who 
has  not  proved  thai  the  order  wea  fraudulently  obtained, 
allow  such  creditor  to  prove  for  the  purpose  of  pUuing 
himself  in  a  position  to  re-open  the  proceedings. 

This  was  an  apj^cation  for  a  sitting-  to  rehear  the 
order  of  discharge  granted  to  the  bankrupt. 

In  this  case  the  bankrupt  had,  under  sect.  110  of  the 
Bankruptcy  Act,  1861,  at  an  adjourned  meeting  of  his 
creditors,  obtained  the  assents  of  the  requisite  proportion 
of  them,  in  number  and  value,  to  a  deed  of  inspectorship^ 
and  had  afterwards  made,  as  he  alleged,  a  full  discovery 
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of  his  estate.    Subsequently,  he  applied  for,  and  obtained, 
}iis  order  of  discharge. 

Sect.  168  of  the  above  Act  provides,  that  '*  the  order 
of  discharge  shall  not  be  reviewed  by  the  Court,  unless 
the  Court  see  good  cause  to  believe  that  the  order  was 
obtained  on  false  evidence,  or  by  reason  of  the  suppres- 
sion of  evidence,  or  otherwise  fraudulently ;  in  any  of 
which  cases,  the  Court  may,  if  it  think  fit,  upon  the 
application  of  tho  bankrupt,  or  of  a  creditor  who  has 
proved,  grant  a  rehearing  of  the  matter." 

Jieed,  for  Myers,  a  creditor  for  544/.,  but  who  had  not 
proved  under  the  bankruptcy,  stated, 

That,  notwithstanding  the  provisions  of  sect.  110,  no 
notice  of  the  adjourned  meeting  had  been  given  to  his 
client,  who  remained,  in  fact,  in  ignorance  of  the  pro- 
ceedings until  after  the  passing  of  the  order  of  discharge ; 
and,  further,  that  the  debt  of  his  client  had  been  omitted 
by  the  bankrupt  from  the  statement  of  accounts  furnished 
by  him  before  applying  for  the  order  of  discharge. 

He  now  proposed  to  put  in  an  affidavit,  to  show  the 
circumstances  under  which  this  debt  had  been  contracted, 
which  were,  as  he  contended,  such  as  to  justify  the  Court 
in  granting,  under  sect.  168,  a  rehearing  of  that  order. 

Sargoodf  for  the  bankrupt,  opposed  the  reading  of  the 
affidavit,  on  the  ground  that  Myers  not  having  proved 
his  debt  under  the  bankruptcy,  had  no  locics  standi :  by 
the  terms  of  sect.  168,  the  application  must  be  by  ''a 
creditor  who  had  proved. " 

Rud  proposed  to  tender  proof  of  the  debt. 

His  Honour,  having  read  the  affidavit  tendered  by 
the  opposing  creditor,  upon  consideration,  held,  that  the 
Court,  wherever  it  had  reason  "  to  believe  that  an  order 
had  been  obtained  on  false  evidence,"  &c.,  might  take 
such  means  as  it  should  think  fit,  to  ascertain  the  true 
facts  of  the  case.  The  hearing  of  the  application  would 
be  adjourned,  although  sufficient  proof  *  of  the  debt  had 
been  given  to  admit  of  his  making  an  order  on  the  merits 
of  the  case. 

iVbfe*.— See  re  Barnard  infra,  p.  231. 


2.       \ 


In  re  Llewellyn. 


Holroyd,  Comr. 

22,  23  Deo.  1862. 

Bankruptcy  Act  1 8  6 1 ,  <.  19  8 — Composition  Deed — 

ReUaze, 


Where  a  composition  deed  eoniains  a  covenant  by  a 
debtor  to  pay  a  composition  to  his  creditors  by  instal- 
meniSt  the  non-performance  of  stieh  covenant,  of  itself 
invalidates  the  deed,  aUhough  it  be  otherwise  good  under 
sect.  108  of  the  Bankruptcy  Act,  1861. 

This  was  an  application  for  the  release  from  custody  of 
the  debtor. 

The  debtor  was  arrested  in  1857,  and  had  been  ever 
since  in  gaol.  On  the  14th  of  May,  1862,  he  executed  a 
deed  of  composition  with  his  creditors,  by  which  he 
covenanted  to  pay  a  composition  of  28,  6d.  in  the  pound, 
by  three  instalments,  the  first  of  which  was  due  on  the 


1st  of  September  following.  There  was  also  a  covenant 
by  the  inspector  (the  other  party  to  the  deed),  for  him- 
self and  the  creditors  mentioned  in  the  schedule,  to 
allow  the  bankrupt  to  manage  his  estate,  tfnd  collect  his 
debts  for  a  year,  free  from  arrest  or  molestation  on  their 
parts,  *'  on  such  payments  being  made. " 

Denny,  for  the  bankrupt,  now  stated  that  the  deed 
had  been  duly  registered,  but  that  the  bankrupt,  having 
not  yet  obtained  his  release,  had  been  unable  to  pay  the 
first  instalment  of  his  composition. 

His  Honoue  held,  that,  setting  aside  the  question 
whether  the  deed  was  or  not  a  valid  deed  for  the 
benefit  of  creditors  (Re  Rawlings,  and  Re  ShetUe,  1  N.  K 
149,  151),  the  non-performance  by  the  bankrupt  of  his 
covenant,  was  a  fatal  objection.  The  validity  of  the  deed 
depended  upon  the  performance  of  the  stipulations  con- 
tained in  it.  The  first  instalment  not  having  been  paid, 
the  deed  at  once  ceased  to  be  such  a  deed  as,  under 
sect.  198,  was  to  be  available  as  a  protection  in  bank- 
ruptcy.    He,  therefore,  refused  the  application. 


Qoulbum,  Comr. 

24  Nov.  12  Deo.  1862. 


Re  Windsor. 


Bankruptcy — Deed  of  arrangement — Release  from 
custody  —  Bankruptcy  Act  1861,  sect,  197— 
Consolidation  Act^  1849,  sect  112. 

Where  a  bankrupt,  who  has  made  a  valid  deed  of 
arrangement  wUh  his  creditors^  is  arrested  before  h^  A« 
obtained  the  certificate  of  registration  of  the  deed,  the 
Court  will,  after  such  registration,  make  an  order  for  his 
release. 

The  bankrupt,  by  a  deed,  dated  30th  Octob^,  1862, 
and  made  in  the  form  prescribed  by  Schedule  D.  of  the 
Act  of  1861,  assigned  his  property  for  the  benefit  of  his 
creditors ;  he  was  arrested  on  November  3rd.  On 
November  13th  the  deed  was  registered. 

Bagley,  for  the  bankrupt,  now  applied  for  his  release, 

and  argued, 
1st.  Sect.  197of  the  Bankruptcy  Act  1861  providesthat, 

after  the  registration  of  such  a  deed  as  this,  the  debtor  and 
creditors  shall  have  the  benefit  of,  and  be  liable  to,  all 
the  provisions  of  the  Act,  "  in  the  same  or  like  manner 
as  if  the  debtor  had  been  adjudged  a  bankrupt,"  and 
**that  the  Court  shall  have  power  to  make  and  enforce 
all  such  orders  as  it  would  be  authorised  to  do  if  the 
debtor  in  such  deed  had  been  adjudged  bankrupt" 

2nd.  By  sect.  112  of  the  Consolidation  Act,  1849 
(which  is  to  be  read  with  the  Bankruptcy  Act,  1861), 
"  where  any  person  who  has  been  adjudged  bankrupt,  and 
has  surrendered,  &c,  is  in  prison  or  in  custody  at  the 
time  of  his  obtaining  protection,  the  Court  may  order  his 
immediate  release.** 

Under  these  two  sections  the  Court  has  power  to  vak^ 
the  order ;  and  the  order  ought  to  be  made,  because  the 
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arrest  having  been  made  legally,  it  might  be  difficult 
to  obtain  an  order  of  release  from  the  Court  whence  pro- 
cess issued.  And  as  all  the  creditors  have  the  benefit 
of  this  deed,  it  is  not  equitable  that  one  creditor  should 
be  permitted  to  detain  the  debtor  in  custody  to  the  pre- 
judice of  the  other  creditors. 

His  Honoujel  said,  in  the  first  instance,  he  had  some 
difficulty  in  admitting  the  construction,  that  an  arranging 
debtor  was  to  be  treated  on  the  same  terms  as  a  person 
adjudged  bankrupt,* as  he  considered  that  sect  197  of  the 
Act  of  1861  had  reference  only  to  "matters  relating  to 
the  estate  and  effects  of  the  debtor.'' 

Subsequently,  however,  after  conferring  with  the  Lords 
Justices,  His  Honour  came  to  the  conclusion  that  since, 
by  sect.  198,  the  certificate  of  registration  "was  to  be 
available  as  a  protection  in  bankruptcy,"  the  Court  was 
entitled  to  order  the  release  of  a  debtor  who  was  in 
prison  at  the  time  of  obtaining  that  protection. 

Goulbum,  Comp.  >  ^  g 

12  Jan.  1863.        J  -^  «^  ** 

Bankruptcy — Practice — Bankruptcy  Act,  1861, 

sect,  159. 

Where  a  trader  is  pressed  to  huy  goods,  and  credit  is 
given  him  on  references  which  the  seller  accepts  as  satis- 
factory, the  latter  cannot  oppose  his  discharge  on  the 
ground  that  he  has  incurred  a  debt  vsUhoul  reasonable 
ea^ectation  of  payment. 

The  bankrupt  came  up  to  pass  his  last  examination, 
and  obtain  an  order  of  discharge. 

Linklater  (solicitor),  for  a  creditor,  opposed,  on  the 
ground,  that  the  debt  had  been  contracted  by  the  bank- 
rupt, without  reasonable  expectation  of  payment 

Griffiths,  for  the  bankrupt 

Hia  Honour  ordered,  that  the  bankrupt  be  per- 
mitted to  pass  his  last  examination,  and  be  discharged. 
He  stated  the  uniform  practice  of  the  Court  to  be,  that, 
where  a  trader  was  pressed  to  buy  goods,  and  credit 
given  lum  upon  references,  which  the  vendor  had 
accepted  as  satisfactory,  it  was  no  longer  competent  to 
the  latter  to  oppose  the  bankrupt^  on  the  ground  alleged 
in  this  case. 

OoulbTim.  Comp.  |  ^  baenard. 
12  Jan.  1863.        ) 

Bankruptcy — Transfer  of  Petition — Act  o^  1861, 
sect.  8S— Proof  of  Debt. 

The  Court  vfill  order  the  transfer  of  a  petition  for  ad- 
juiieaUon  in  bankruptcy,  and  the  proceedings  (hereunder, 
to  a  district  Court,  where  there  are  grounds  for  believing 
that  ike  proceedings  were  instituted  by  the  bankrupt  in  the 
Lcmdon  Court  with  an  intent  to  elude  his  creditors. 

An  osder  of  acyodication  had  been  made  on  the  petition 
of  liMbttknipt  himself  on  15th  November,  1862,  and 


notice  of  the  first  meeting  had  been  given,  as  required 
by  sect  109,  in  the  London  Cfazette,  At  the  first  meet- 
ing, which  was  held  on  the  9th  of  December  following, 
no  proofs  of  debts  were  tendered* 

Sargood  now  applied,  by  petition  under  sect  88,  on 
behalf  of  two  creditors,  for  a  transfer  of  the  proceedings 
to  the  district  Court  at  Exeter.  The  application  was  sup- 
ported by  an  affidavit  of  the  two  creditors,  stating  that 
nearly  three-fourths  of  the  whole  amount  of  debts  was 
due  to  creditors  in  Devonshire,  who  had  substantially  uo 
notice  of  the  bankruptcy  until  after  the  first  meeting  had 
been  held.  The  bankrupt  had,  as  they  believed,  lived 
for  the  fourteen  months  preceeding  his  adjudication  in 
Devonshire  with  hia  wife  and  her  family,  and  his  statement 
that  ho  had  lived  in  London  for  the  longest  period  during 
six  months  before  that  time,  had  reference  to  a  merely 
colourable  residence.  He  had  given  one  creditor  a  bill 
of  sale  on  furniture  in  his  house  in  Devonshire,  which 
they  alleged  had  since  been  sold  at  much  less  than  its 
real  value ;  he  had  also  a  reversionary  interest  in  an 
estate  in  that  county.  Under  these  circumstances  the 
Court  ought,  in  order  to  protect  the  interests  of  the 
creditors,  to  exercise  the  power  given  by  sect  88  of  the 
Bankruptcy  Act,  1861,  and  direct  the  transfer  of  the 
proceedings  to  the  Court  at  Exeter. 

Jteed,  for  the  bankrupt,  objected,  in  liviine,  that  the 
creditors  who  made  this  application  had  not  proved  their 
debts,  and  that  in  their  petition  they  had  actually  left 
in  blank  the  sums  due  to  them, — ^that  they,  therefore, 
could  not  be  heard. 

To  this  it  was  answered,  that  for  the  present  purpose  it 
was  only  necessary  to  show  that  the  petitioners  were 
in  fact  creditors ;  tins  was  sufficiently  alleged  in  their 
affidavit,  which  moreover  contained  a  reference  to  the 
statement  of  accounts  filed  by  the  bankrupt,  in  which 
their  names  appeared  with  those  of  other  creditors. 

Reed  then  contended  that  as  the  bankrupt  had  pro- 
ceeded strictly  in  accordance  with  the  terms  of  the  Act, 
it  was  not  competent  to  these  creditors  to  excuse  their 
ignorance,  on  the  ground  that  they  had  no  notice  of  the 
proceedings. 

To  support  such  an  application  it  must  be  shown — 

Ist  That  due  promptitude  had  been  used, 
lU  Van  Praag,  7  L.  T.  104. 
Here  the  creditors  must  be  assumed  to  have  had  notice  at 
least  ten  days  before  December  9th,  the  day  on  which  the 
bankrupt  had  passed  his  first  examination, — the  14th 
instant  had  been  already  fixed  for  him  to  come  np  for  his 
last  examination. 

2nd.  The  transfer  must  be  necessary  for  the  interests 
of  the  creditors ;  but  it  did  not  appear,  by  the  affidavit 
of  these  creditors,  that  his  estate  would  not  be  as  well 
administered  by  the  Court  here  as  by  the  local  Court 

3nL  The  transfer  would  not  be  ordered  if  it  were  a 
hardship  upon  the  bankrupt.  It  would  be  so  in  this  case, 
for  he  had,  in  fact,  lived  in  London  for  two  years  imme* 
diately  preceding  the  bankruptcy.  In  October  last  he 
had  married   a  lady  living  in  Devonshire,  by  whom. 
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before  the  mArriage,  the  greater  part  of  these  debts  had 
been  contracted  ;  his  own  liabilitios  had  been  bond  fide 
incurred  in  London  during  his  residence  there,  and  it 
would  be  very  hard  on  him  to  be  obliged  to  attend 
in  £xeter,    &om    time  to    time,     the    proceedings  in 

bankruptcy  there. 

• 

His  Honoub,  in  making  the  order  in  accordance  with 
the  prayer  of  the  petition,  stated,  that  he  looked  upon 
this  as  being  almost  a  matter  of  course.  It  was  true  tliat 
a  creditor  must  have  proved  his  debt  formally,  to  entitle 
him  to  receive  a  dividend,  or  to  oppose  the  granting  of  a 
bankrupts  certificate ;    but  in  such  an  application  as 


this,  as  in  many  others,*  it  was  only  necessary  that  the 
existence  of  a  debt  should  be  shown ;  this  was  sufficiently 
averred  by  the  affidavit  of  the  creditors — and  was,  in&et, 
admitted  by  the  bankrupt.  His  view  of  the  preeent  case 
was,  that  the  filing  of  the  petition  in  London  had  boeii 
with  the  intent  of  escaping  the  notice  of  the  creditors^ 
and  so  fraudulent.  The  petitioners  were  not  to  fajl  on 
the  ground  of  laches,  for,  substantially,  they  had  roceived 
no  notice  of  the  bankruptcy.  It  would  be  hard  on  them, 
and  not  on  the  bankrupt,  if  the  proceedings  were  not 
carried  on  under  their  immediate  superintendence. 

Note.* — See  Be  Van  Oppen,  auprUf  p.  229* 


COMMON    LAW. 


Q.B. 

12  Jan.  1863 


.i 


Bbgika  v.  Peabce. 


FerftNy — ^Coram  non  judioe — London  Small  Debts 
Act  (15  Vict.  c.  Ixxvii),  sect  88 — Ajnendment 

A  feme  aole  obtauied  a  judgment  in  ike  County  Court 
at  0,  Before  it  was  satusfiedf  she  married  S.  A  summons 
ioas  afterwards  taJcen  out  in  the  Sheriffs*  Court  in  London, 
in  her  maiden  name,  to  eaxvmine  the  defendant  touching 
his  estate  and  effects.  At  the  hearing,  the  Judge  am^mded 
the  summxyns  by  inserting  (he  lady's  Tnarried  name  and 
that  qfher  husha7vd.  After  this  am^endrnent,  the  defendant 
committed  perjury,  for  which  he  was  indicted  and,  on 
the  trial  thereof,  convicted. 

Held,  that  the  conviction  could  not  he  sustained,  tJt£  oath 
having  been  taken  coram  non  judice. 

This  was  an  indictment  for  pexjnry,  found  at  the 
Central  Criminal  Court,  but  removed  by  certiorari  into 
this  Court,  upon  the  trial  of  which  the  defendant  was 
found  guilty.  The  perjury  assigned  was  comnutted 
under  the  following  circumstances.  On  the  9th  March, 
1855,  one  Harriet  Grundy  obtained  a  judgment  against 
the  defendant  in  the  Graveaend  County  Court.  Being 
unable,  however,  to  execute  the  judgment,  a  summons 
WB8f  OB.  the  24th  Januaiy,  1861,  obtained,  under  the 
15th  Yict.  c.  IxxviL  s.  88,  calling  on  the  defendant  to 
appear  before  the  SharifiTs'  Court  within  the  district  of 
which  he  was  then  residing;  to  be  examined  touching 
his  estate  and  effects,  and  his  means  of  satisfying  the 
judgment. 

This  summons  followed  the  terms  of  the  judgment, 
and  was  taken  out  in  the  name  of  Harriet  Grundy.  On 
the  hearing,  however,  at  which  the  defendant  appeared, 
it  came  out  that  JHHrtL  Grundy  had,  since  the  date  of  the 
judgment,  mairied  a  person  named  Smith.  The  Judge 
of  the  Sheri£b*  Court  thereupon  amended  the  summons 
by  inserting  the  name  of  the  husband,  and  liie  lady's 
mmied  name,  and,  at  the  instance  of  the  defendant. 


adjourned  the  hearing  till  the  14th  February.  On  that 
day  the  defmidant  was  duly  sworn  and  examined,  touch- 
ing his  estate  and  effects,  and  he  then  made  the  state- 
ments on  which  the  perjury  was  assigned. 

The  above  facts  appeared  upon  the  indictment,  and  it 
was  contended  at  the  trial  that  the  Judge  of  the 
Sheriffs'  Court  had  no  power  to  amend  the  summons^ 
and  that  the  oath  was  therefore  taken,  and  the  alleged 
pezjury  committed  coram  non  judice,  and  on  this  ground 
a  rule  was  afterwards  obtained  to  enter  the  verdict  for 
the  defendant. 

Oiffard  now  showed  cause. 

This  proceeding  was  not  an  "  execution  issued  in  pur- 
suance of  a  judgment "  within  the  154th  County  Court 
rule,  and  therefore  no  plaint  or  summons  was  necessary 
for  the  purpose  of  adding  the  husband  as  a  party.  The 
Judge  of  the  Sheriffs'  Coiu*t  had  power  to  amend  Ihe 
summons  where  it  appeared  that  Mrai  Grundy  was 
married.  But,  assuming  he  had  not,  it  was  a  mere 
irregularity  in  a  matter  of  which  he  was  seised,  and  hs 
could  not  by  such  an  amendment  oust  his  jurisdiction* 
If  he  improperly  amended,  the  original  summons  was  ia 
Uw  existing.. 

Senry  James,  for  the  defendant,  was  not  called  on. 

CocKBURX,  C.  J.— This  rule  must  be  made  absolute. 
However  much  we  may  regret,  that  a  man  convicted  of 
perjury  should  escape  upon  a  technical"  ground  like  this, 
we  are  bound  to  abide  by  the  rules  of  law.  One  of  the 
essential  requisites  of 'perjury  is,  that  a  person  shall  have 
been  sworn  in  a  certain  cause  or  legal  proceeding.  Hero 
the  defendant  was  sworn  in  a  cause  which  had  no  existr 
ence.  The  only  proceeding  before  the  Judge  of  the 
Sheriffs*  Court  was,  one  in  the  name  of  Grundy,  aod 
properly  so,  as  the  judgment  stood  in  her  name.  Instead 
of  taking  the  necessary  steps  in  the  County  Court,  to 
amend  tte  judgment,  Mra.  Grundy  took  out  a  snauBona 
in  the  Sheri£h'  Cour^  in  her  own.  nams ;  and  tiia  Judg* 
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of  that  Court,  upon  its  appearing  that  she  was  a  married 
woman,  thought  it  light  to  amend.  That  was  clearly  an 
excess  of  jurisdiction,  and  in  the  cause  so  altered,  the 
defendant  was  sworn,  and  he  accordingly  committed  the 
perjury  in  a  cause  which  had  no  existence,  and  therefore 
coram  nonjudice. 

'WioHXMAK,    Cbohptok,  and  Mellob,    J^.,    eon- 
cured. 

RiUe  (ibsolitU. 


Q.  B. 

12  Jan.  1863 


J 


Regixa  v.  CaEEK. 


Municipal  Corporations  Act,  sect,  9 — Town  Cour^ 

cillor — Qualification, 

A  house  occupied  hy  an  atlomey  as  his  office,  is  wUhin 
9ect.  9  of  (he  5  d!  6  Will.  4,  e,  76,  so  as  to  gtuUify  the 
occupier  for  the  office  of  town  cotmeillor. 

Manisby,  Q.C.y  mored  for  a  role  to  show  cause  why  an 
anformation  in  the  nature  of  a  quo  warranto  should  not 
be  filed,  calling  on  the  defendant  to  show  by  what 
authority  he  chdms  to  exercise  the  ofBice  of  town  coun- 
•ciUor  of  the  borough  of  Burnley.  Hr.  Creek,  who  was 
lately  elected  a  councillor,  is  an  attorney  not  resident 
within  the  borough,  but  occupying  an  entire  house  there 
for  his  offices.  The  question  was,  whether,  under  these 
eircumstances,  he  was  the  occupier  of  a  ''house,  ware- 
house, counting-house,  or  shop,"  within  sect.  9  of  the  5 
&  6  Will.  4,  c.  76,  so  as  to  be  qualified  to  act  as  a  town 
councillor  ? 

The  learned  counsel  contended  that  "  house  *'  was  used 
in  the  aboyo  section  in  its  ordinary  sense  of  dwelling- 
house,  and  that  the  defendant's  offices  did  not  come 
witlun  any  of  the  other  words  there  used. 

Feb  Curiam. — {Gocklmmf  C.J.^  Wightnum,  Crompion, 

andMeUor,  J  J.) 

Mule  refused. 


Q.B. 

12  Jak.  1863. 


>  BiNQHAM  V.  COBBETT. 


-Ouaranty — DiKkarge  of  Surety-^Oiving  time  to 
JPrincipal  —  Taking  furtlicr  security  from 
JPrincipal. 

The  defrndoMt  gave  the  pUUtUiffa  guararUy  to  answer 
to  the  extent  of  2007.  for  goods  suppled  to  C,  A  siwi 
exceeding  2007.  becoming  due  from  G.,  the  plaintiff  refused 
to  supply  more  goods  without  further  security.  C.  tlicre- 
^pon  executed  a  mortgage  to  the  plaintiff,  in  which  he 
tooenofiUed  to  pay  theplainUff  all  sums  curing  from  time 
to  time  for  goods  supplied,  six  months  after  such  sums 
should  *'faU  due  or  become  payabky*  Goods  to  the  volume 
of  more  than  2001.  were  supplied  after  the  execution  of 
this  deed. 

Held,  that  the  defcndawL  toas  not  liahle  in  respect  of 
€kese  goods,  as  they  were  supplied  under  the  deed,  and  not 
under  the  guartMty. 


This  was  an  action,  tried  before  Cockburn,  C.  J.,  with- 
out a  jury,  at  the  sittings  after  Michaelmas  term,  1861. 

The  plaintiff  sued  on  a  guaranty  addressed  to  him,  by 
the  defendant,  in  the  following  terms  : — 

**SiR,— In  consideration  of  your  giving  J.  Crowther 
until  the  18th  of  August  next  for  the  payment  of  the 
501.  is.  which  he  owes  you,  and  of  your  supplying  him 
in  future  with  goods,  I  hereby  agree  to  pay  you  the  s&id 
sum  of  50Z.  45.,  in  case  he  does  not,  and  I  further  agree 
to  be  answerable  to  the  extent  of  200/. ,  that  may  be  due 
to  you  at  any  time  on  current  account,  and  interest  in 
respect  thereof,  after  the  expiration  of  two  months* 
credit.    As  witness  my  hand  this  13th  day  of  June,  1857. 

"William  Corbett." 

It  appeared  that  goods  were  accordingly  supplied  by 
the  plaintiff  to  Crowther,  and  that  3327.  13«.  Ad.  having 
become  due  to  the  plaintiff,  he  refused  to  fiimish  any 
more  goods  without  some  further  security,  upon  which 
Crowther,  on  the  28th  of  August,  1858,  executed  a  deed 
of  mortgage  to  the  plaintiff. 

This  deed,  after  reciting  certain  other  mortgages,  went 
on  to  recite  that  Crowther  was  indebted  to  the  plaintiff 
in  3327.  13a  4d.,  and  that  the  deed  was  executed  for 
securing  that  sum,  and  such  further  sums  as  should  from 
time  to  time  become  due  from  Crowther  to  the  plaintift' 
for  goods  supplied,  or  otherwise,  together  with  interest 
for  the  same.  The  deed  contained  a  proviso  for  redemption 
of  the  mortgaged  premises,  in  case  the  said  Crowther 
should  pay  to  the  pkintiff  the  said  3327.  13».  id.  with 
interest  on  the  28th  of  February,  1859,  and  should  in 
like  manner  pay  to  the  plaintiff  all  such  further  sums 
as  should  be  owing  to  him  by  the  said  Crowther  on 
the  balance  of  account,  for  goods  sold  and  delivered 
by  the  plaintiff  to  the  said  Crowther  or  otherwise,  at 
the  expiration  of  six  calendar  months  next  after  the 
date,  when  any  such  further  sum  or  sums  of  money 
should  from  time  to  time  fall  due  or  become  payable 
(without  prejudice  to  the  plaintiff,  refusing  to  give  or 
allow  any  future  or  further  credit  to  the  said  Crowther 
beyond  the  sum  in  which  the  said  Crowther  already 
stood  indebted  to  the  plaintiff),  together  with  interest 
for  the  said  sums,  or  such  part  thereof  as  should  from 
time  to  time  be  due  and  owing.  There  was  also  a  cove- 
nant for  the  payment  of  the  said  sums  with  interest, 
in  terms  identical  with  those  used  in  the  above  proviso. 

After  the  execution  of  this  deed,  of  which  the  de- 
fendant had  no  notice,  and  before  action  brought, 
goods,  to  the  value  of  more  than  2007.,  were  supplied  by 
the  plaintiff  to  Crowther,  on  the  usual  two  months' 
credit,  and  it  was  in  respect  of  these  that  the  plaintiff 
now  sought  to  recover  on  the  above  guaranty.  The 
Chief  Justice,  at  the  trial,  entered  a  verdict  for  the 
defendant,  but  reserved  leave  to  the  plaintiff  to  mofve 
to  enter  the  verdict  for  him,  in  pursuance  of  which  a  rule 
was  afterwards  obtained. 

Pigott,  Serjt.,  and  Garth,  now  showed  cause. 

1st.  Inasmuch  as  there  was  a  sum  due  at  the  time 
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the  deed  was  given,  for  which  the  surety  was  lial)ley  the 
mere  execution  of  the  deed  giving  time  to  the  principal 
debtor  discharged  the  surety. 

2nd.  The  covenant  in  the  deed  for  the  payment  of  all 
future  sums  which  should  become  due  six  months  after 
such  sums  would  ordinarily  be  payable,  discharged  the 
surety,  as  the  simple  contract  debt  merged  in  the 
specialty. 

JUes  Y.    Berringtony   2  Tudor's  Leading  Cases  in 
Equity,  828 ; 

Melville  v.  GUndinning,  7  Taunt.  126  ; 

Coottib  V.  Wool/,  8  Bing.  156. 

Mellishf  Q.C.J  and  T.  Joiies^  in  support  of  the  rule. 
1st.  lu  the  case  of  a  continuing  guaranty  as  security 
for  goods  sold  and  delivered,  the  mere  giving  of  time  to 
the  principal  debtor  for  some  portion  of  the  debt  which 
is  afterwards  satisfied,  does  .not  put  an  end  to  the 
guaranty  ;  time  must  be  given  as  to  that  very  liability, 
in  resi>ect  of  which  the  action  is  brought,  to  render  it  a 
defence. 

2nd.  The  words  in  the  covenant  and  proviso,  that 
payment  shall  be  made  "six  calendar  months  after  such 
sums  shall  from  time  to  time/a/Z  diu  or  hecotne payahU,^* 
show  that  the  intention  was  that  the  security  was  not 
to  attach  until  six  months  after  the  debt  accrued,  so 
that  the  simple  contract  debt  would  not,  at  once,  mei^ 
in  the  specialty. 

Holmes  v.  Bell,  3  M.  &  Gr.  213,  and 
Tioopeiiy  v.  Yowuf,  3  B.  &  C.  208,  were  cited. 

Cock  BURN,  C.J.— I  am  of  opinion,  that  the  verdict 
for  the  defendant  ought  to  stand,  and  that  this  rule 
ought  to  be  discharged.     It  is  not  necessary  to  put  it  on 
the  footing  that  time  was  given  to  the  principal  debtor 
80  as  to  exonerate  the  surety,  though  I  entertain  a  strong 
opinion  that  this  was  the  effect  of  the  deed ;  because, 
whereas  by  the  original  contract  the  time  of  credit  was 
to  be  two  months,  the  practical  effect  of  the  deed  was 
to  enlarge  that  time  to  a  period  of  eight  months.     It  has 
been  contended,   that  the  terms  of  the  deed  show  a 
liability,  at  the  end  of  two  months,  capable  of  being 
enforced,  but,  I  think,  that  when  we  look  at  the  whole 
of  the  deed  it  shows  that  the  end  of  eight  months  was 
to  be  the  time  when  liability  was  to  attach  to  the  goods 
or  the  person  of  the  debtor,   and,    I  doubt,  whether, 
under  these  circumstances,  a  Court  of  £quity  would  have 
allowed  the  mortgagee  to  sue  before  that  time.     It  is 
unnecessary,  however,  to  consider  this,  since  in  order  to 
make  the  surety  liable,  the  goods  must  be  supplied  on 
the  contract  to  which  he  has  made  himself  a  party,  that 
is,  on  the  personal  liability  of  the  debtor,  plm  the  lia- 
bility of  the  surety ;  and  if  you  find  that  the  goods  were 
supplied,  not  on  that  joint  contract,  but  on  the  personal 
liability  of  the  debtor,  pltis  some  other  security  to  which 
the  surety  is  no  party,  I  think  the  liability  of  the  luiety 
is  altogether  out  of  the  question.     The  debtor  here  was 
no  longer  satisfied  with  the  previous  security,  but  in- 
sisted on  a  mortgage,  which  he  gets^  and  though  intertst 
is  to  run  from  the  expiration  of  the  two  months'  credit, 


six  months  afterwards  is  to  be  the  time  when  liability 
is  to  attach  to  the  goods  or  person  of  the  debtor.  It 
seems  to  me,  therefore,  not  merely  a  question  whether 
or  no  time  was  given,  but  that  the  surety  lb  altogether 
out  of  the  case,  and,  therefore,  no  liability  attaches  to 

him. 

WioHTMAK,  Cbokftok,  and  Msllob,  JJ.  concurred. 

ByUditckar^. 


Q.B. 

12,  13  Jan.  1863. 


Willis  v.  Davison. 


Patent — Application  of  old  wntrivance  to  cognate 
purposes — New  Inventioju 

The  pneuinatic  lever  (a  kind  of  bellows)  was  used  in 
organs  be/ore  1851 ;  tfie  oompensaiing  vaJve  teas  used  ut 
the  pedal  helUncs  of  organs  before  1851,  for  the  purpose  of 
easing  their  icorking,  but  had  never  been  applied  to  th^ 
pneumatic  Uver:  the  plaintiff,  in  1851,  toofc  out  a  paient 
for  the  applicalioih  of  the  compensating  valve  to  the  pMU- 
matic  lever,  for  the  purpose  of  easing  the  working  of  tht 
latter^ 

Held,  thai  plaintiff's  contrivance  teas  not  such  a 
new  invention  as  was  capable  of  becoming  the  sulbjed  of  a 
paienL 

Action  for  damages  for  the  infringement,  by  the  de- 
fendant, of  the  phiintiff's  patent,  dated  28th  February, 
1S51,  for  certain  improvements  in  the  construction  of 
oi^ns.  The  defendant  had  pleaded ~lst.  Kot  guilty ; 
2nd.  That  the  alleged  manufacture  was  not  a  new  manu- 
factm-e ;  3rd.  That  the  plaintiff  was  not  the  first  and 
true  inventor  of  the  said  manufacture  ;  4th.  That  tbe 
alleged  invention  was  not  one  for  which  Letters  Patent 
could  be  granted  according  to  the  statutes  in  such  case 
made  and  provided.     Issues  thereon. 

At  the    trial    before  Cockbum,   C.J.,   at  Guildhall, 
it  appeared  that  the  plaintiff  and  defendant  were  both 
organ-bmlders,     and   that  in    1851   the  plaintiff  had 
taken    out    a    patent    for    certain    improvements  in 
oi^gans,  amongst  which  he  claimed  in  his  specification 
"the  application  to  pneumatic  levers  of  the  improved 
escape  valve,    whereby  the    reiterating    power  of  the 
pneumatic  lever  is  greatly  increased,  and  the  touch  of 
the  oiigan  is  improved."    It  further  appeared  that  at  the 
foot  of  each  pipe   in  an  organ  certain    machinery  is 
placed  for  the  purpose  of  producing  a  rush  of  wind 
through  that  pipe,  when  and  so  long  as  the  correspond- 
ing key  is  pressed.     Part  of  this  machinery  consists  of  a 
pneumatic  lever,  by  means  of  which  the  wind  is  driven 
in  greater  volume  than  it  otherwise  would  be  through 
the  pipe.     It  was,  however,  sometimes  found  that,  after 
the  finger  of  the  performer  had  been  withdrawn  from 
the  key,  air  would  remain  between  the  boards  of  the 
lever,  and  would  continue  to  produce  sound.     To  remedy 
this  inconvenience,  without  entaillog  additional  exertion 
on  the  performer,   the  plaiT^Hff  liad   applied    to    the 
pneumatic  lever  a  double  compensating  escape  valve 
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consisting  of  two  yalves,  of  almost  but  not  exactly  the 
same  size,  acting  from  opposite  directions  npon  two 
separate  orifices  in  the  board  of  the  pneumatic  lever,  and 
connected  by  a  rod  in  such  a  manner  that  the  performer, 
in  order  to  open  both  valves  at  once,  need  only  exercise 
the  force  which  would  be  required  to  open  a  single  valve 
of  the  size  of  their  difference.  It  was  admitted  that,  by 
this  contrivance,  a  great  improvement  had  been  effected 
in  the  touch  of  organs.  The  defendant  had  adopted  this 
improvement  in  an  organ  built  by  him,  and  this  was  one 
of  the  infringements  complained  of  by  the  plaintiff.  The 
pneumatic  lever  was  applied  to  organs  in  the  year  1841  : 
the  double  compensating  valve  was  used  before  the  year 
1651,  both  in  steam-engines  and  in  organs  ;  but  it  was 
admitted  by  the  defendant  that  it  had  never  before  been 
applied  to  the  pneumatic  lever. 

The  jury  found  a  verdict  for  the 'plaintiff,  damages  601, 
Leave  was  reserved  to  move  to  enter  a  verdict  for  the 
defendant,  on  the  ground  that  the  alleged  invention  was 
not  new,  and, ^therefore,  [could  not  be  the  subject  of  a 
patent. 

Grove,  Q.C,,  accordingly  obtained  a  rule  nisi  upon  the 
above  ground,  and  also  on  other  grounds ;  upon  which 
latter,  however,  the  judgment  of  the  Court  did  not 
proceed,  and  of  which,  therefore,  no  further  mention  is 
made. 

Barrow  and  Webster  now  showed  cause. 

The  invention  which  the  plaintiff  claims  is,  the  combi- 
nation of  the  compensating  valve  with  the  pneumatic 
lever  so  as  to  make  a  more  perfect  pneumatic  lever  than 
was  ever  produced  before.  The  valve  has  been  used  before 
iu  organs  as  a  supply  valve  ;  but  the  application  as  an 
escape  valve,  and  the  application  to  the  pneumatic  lever, 
are  both  new.  A  new  combination  of  old  materials,  by 
which  new  and  improved  results  are  obtained,  is,  it  can 
hardly  be  disputed,  the  subject  of  a  patent.  The  defen- 
dant seeks  to  bring  the  present  case  within  the  authority 
of  Hortoii  V.  Mdboiif  31  L.  J.  C.  P.  255,  and  Harwood  v. 
The  Great  Northern  BaUtoay  Company^  81  L.  J.  Q.  B.  198. 
I  do  not  dispute  those  cases,  but  I  say  that  they  do  not 
apply  to  the  present  case.  In  the  first  of  those  cases, 
the  gas  holder  itself  was  not  improved  by  the  use  of 
double-angled  instead  of  single-angled  iron  ;  and  in  Har- 
foood  V.  T/u  Great  Northern  BaUway  Company^  the 
jMitent  was  for  a  particular  form  of  fish-joint,  not  for  the 
application  of  it  to  the  railway  in  such  a  way  as  to  make 
it  an  improved  railway. 

Grooe^  Q.C.,  ffindmareh^  Q.C,  and  Macrory,  in  sup- 
port of  the  rule. 

A  pneumatic  lever  is  simply  a  kind  of  bellows,  and 
bellows  are  used  in  various  parts  of  an  organ.  The  com- 
pensating valve  is  an  admittedly  old  contrivance,  as 
applied  to  the  bellows  of  the  pedal  oigan.  There  it  is 
used  as  a  supply-valve,  but  that  makes  no  difference 
whatever :  the  object  in  either  case  is  solely  to  ease  the 
touch  and  save  power.  The  plaintiff's  contrivance,  like 
the  contrivance  in  the  pedal  bellows,  is  simply  the  appli- 


cation of  a  compensating  valve  to  a  pair  of  organ  bellows. 
It  is  like  using  a  latch  to  a  window  which  has  been  used 
before  to  a  door.  In  fforton  v.  MaboUj  double-angled  iron, 
though  never  before  used  in  gasometers,  had  long  been 
used  for  cognate  purposes.  When  applied  to  gasometers, 
it  made  a  great  and  admitted  improvement  in  their  con- 
struction. So  also  in  Harwood  v.  The  Great  Northern 
JtaUtoay  Company,  fish-joints  had  been  applied  to  masts 
and  bridges,  but  never  before  to  a  rail  or  butt-joint.  That 
was  a  much  stronger  case  than  the  present.  There  the 
plaintiff  claimed  the  particular  kind  of  fish  itself ;  here 
the  plaintiff  does  not  claim  the  valve. 

Th£  Court. — ^We  think  this  case  comes  witiiin  those 
referred  to.  The  pneumatic  lever  is  only  another  form 
of  bellows.  It  appears  that  there  was  an  old  use  of  this 
invention,  for  the  purpose  of  easing  the  working  of 
organ  bellows.  Our  judgment,  therefore,  proceeds  upon 
the  ground,  that  the  novelty  of  the  patent  has  been  suc- 
cessfully impugned,  and  that  the  patent  is  bad. 

RuU  ahsolute  to  enter  verdict  for  defendant  on  second, 
third,  and  fourth  issues. 


13  Jan 


Q.B.        ) 

^AN.  1863.    1 


In  re  The  Chaplain  of  Sudbury 
Union. 


Certiorari — Chaplain  of  Workhouse, 

The  chaplain  of  a  workhouse  is  a  paid  officer  within  the 
48^  sect,  of  the  Poor  Law  Amendment  Act,  1834,  and 
may  he  removed  by  order  of  the  Poor  Law  Commissioners. 

In  the  year  1855  the  Board  of  Guardians  of  the  Sud- 
bury Union,  being  directed  by  an  or4er  of  the  Poor  Law 
Commissioners  to  appoint  a  chaplain  to  the  workhouse, 
appointed  the  Rev.  John  William  Henry  Molyneux,  the 
incumbent  of  the  parishes  of  St.  Peter  and  St.  Gregory 
Sudbury  in  the  county  of  Suffolk  and  diocese  of  Ely,  in 
one  of  which  parishes  the  workhouse  stood,  to  be  chaplain 
to  the  workhouse.  This  appointment  was  approved  by 
the  Bishop  of  Ely.  By  an  order  of  the  29th  September, 
1862,  the  Poor  Law  Board  declared  that  they  deemed 
Mr.  Molyneux  unfit  for  the  office  of  chaplain  of  the  work- 
house, and  thereby  removed  him  from  it ;  and  directed 
the  Board  of  Guardians  to  appoint  a  fit  and  proper  person 
to  be  chaplain  in  his  room. 

Coleridge,  Q.C.,  moved,  on  behalf  of  Mr.  Molyneux, 
for  a  writ  of  certiorari  to  remove  this  order  into  the  Court 
of  Queen's  Bench,  that  it  might  be  quashed.  The  power 
of  dismissing  officers  is  given  to  tixe  Poor  Law  Com- 
missioners by  sect.  48  of  the  Poor  Law  Amendment  Act, 
4  &  5  Will.  4.,  c.  76,  which  gives  them  power  "to 
remove  any  master  of  any  workhouse,  or  assistant 
overseer,  or  other  paid  officer  of  any  parish  or  union 
whom  they  shall  deem  unfit  for  or  incompetent  to 
discharge  the  duties  of  any  such  office."  This  sec- 
tion only  applies  to  officers  ^'usdem  generis  with  those 
mentioned,  and  therefore  not  to  a  chaplain.  It  is  true 
that  in  the  interpretation  clause,  a^ct.  109,  the  word 
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"  officer  *•  is  described  as  extending  to  any  "  clergyman, 
acboolmastec,  parson    duly  licensed   to   practise  as  a 
medical  man,  vestiy  clerk,  treasurer,  collector,  assistant 
overseer,  governor,  master,  or  mistress  of  a  workhouse, 
or  any  other  person  who  shall  be  employed  in  any  parish 
or  union  in  carrjdng  this  Act,  or  the  laws  for  the  relief  of 
the  poor,  into  execution."    It  is  also  true  that  under 
sect  46,  which  enables  the  commissioners  to  direct  the 
guardians  to  appoint  such  paid  officers  as  the  "com- 
missioneis  shall  think  necessary  for  superintending  or 
assisting  in  the  administration  of  the  relief  and  employ- 
ment of  tlie  poor,  and  for  the  examining  and  auditing, 
allowing  and  disallowing  of  accounts  in  any  parish  or 
union,  and  otherwise  carrying  the  provisions  of  the  Act 
into  execution,"  it  has   been  decided  in  the  Court   of 
Queen's  Bench  that  the  Poor  Law  Commissioners  have 
power  to  direct  the  appointment  of  a  chaplain. 

Q.  V.  Guardians  of  Braintree  Union,  1  Q.  B.  130  ; 

s.  c.  2  Lumley's  Poor  Law  Cases,  4. 
But  that  decision  is  inconsistent  with  the  case  of 

Q,  V.  Poor  Law  Commissioners,  in  re  The  Cambridge 

Union,  9  A.  &  E.  911 ;  8.  c.  1  Lumley's  Poor  Law 

Cases,  32, 

which    decided    that    the    commissioners    could    not, 
imder  sect.  46,  enforce  the  appointment  of  a  collector,' 
although  a  collector  is  mentioned  among  the  officers! 
Besides,  the  huiguage  of  sect.  46  is  different  from  that 
of    sect.    48;   so   that  the    Braintree   case  is  not  an 
authority  on  that  section.     A  chaplain  stands  on  an 
entirely  different  footing  to  other  officers,  and  requires 
by  the  ecclesiastical  law  the  consent  of  the  bishop  of  the 
diocese  and  the  incumbent  of  the  parish  to  his  performing 
divine  service.     By  sect.  171  of  the  ConsoHdated  Order 
of  the  Poor  Law  Board  of  the  24th  JiUy,  1847,  the  con- 
sent of  the  bishop  to  the  appomtmcnt  is  expressly  made 
necessary ;  and  under  the  Prison  and  Lunatic  Asylum 
Acts  no  power  of  dismissal  can  be  exercised  till  the 
bishop's  licence   has   been   revoked,   which   is   strong 
evidence  that  the  legislature  never  could  have  intended 
to  give  this  arbitrary  power  to  the  Poor  Law  Com- 
missioners. 


14  Jan.  1863,  J 


Stbggles  V,  The  New  JEtrrEB 

COMPAifY. 


Duty  of    Waterworks    Company  as  to   securing 
I       Water-^lugs — Negligence — Evidence  to  go  to  like 
Jury, 

The  plaintijfs  premises  were  flooded  by  an  escape  of 
tcater  laterally  from  one  of  the  defendants  pipes,  arising 
from  the  starting  of  a  fire-plug,  in  consequence  of  a  severe 
frost.  By  reason  of  an  accumul-ation  of  frozen  mud  on 
the  top  of  the  plug,  the  water  teas  unable  to  force  (he  plug 
out  and  thus  escape,  in  which  case  no  damage  would  have 
resulted.  Evidence  was  given  that  th^  ^;?i«gr5  toere  known 
to  start  occasionally  under  such  circumstances,  and  thai 
the  lateral  escape  of  water  might  he  prevented  at  a  moderate 
ejcpoise. 

Held,  distinguishing  Blyth  v.  Birmingham  Water 
Works,  tTicU  there  loas  evidence  to  goto  the  jury  of  negU- 
gejicc  on  the  part  of  the  defendants. 


TomJinson  and  Lurnley  Smith  appeared  on  behalf  of  the 
Poor  Law  Commissioners. 

The  Coubt  were  of  opinion  that  the  rule  must  be 
refused.  The  word  clergyman  in  sect.  109  would  be 
meaningless  unless  it  appUed  to,  the  chaplain  of  the 
workhouse,  and  the  argument  that  a  chaphiin  is  not  an 
officer  ejusd^  generis  with  those  mentioned  in  sect  48, 
and  therefore  does  not  come  within  its  provisions,  would 
apply  equally  to  a  schoolmaster,  who  neither  relieves  the 
poor  nor  audits  iiw  accounts.  The  decision  in  the 
Cambridge  case  was  pressed  upon  the  consideration 
of  the  Court  in  the  Braintree  case,  and  the  latter  is  a 
direct  authority  that  a  chaplain  is  a  paid  officer,  who 
awy  be  appointed  under  sect.  46.  He  must  equally 
oe  a  paid  officer  removeable  under  sect.  48. 

Mule  ref used. 


This  was  an  action  tried  before  Mellor,  J.,  at  the  sit- 
tings after  Hilary  Term,  1862.     It  had  been  previously 
tried    before    Cockbum,  C.J.,   when    the  jury,   being 
unable  to  agree  on  a  verdict,   were  discharged.     The 
plaintiff  is  the  occupier  of  a  public  house,  where  he  cames 
on  his  business,  and  the  defendants  are  a  company  fonned 
for  the  purpose  of  supplying  certain  parts  of  London  with 
water.     One  of  the  mains  connected  with  the  defendants* 
water-supply  system  ran  under  the  road  adjoining  the 
pkintiff 's  ^premises.     Into  this  main,   nearly  opposite 
the  plaintiff's  house,  one  of  the  ordinary  plugs  was  fixed 
for  the  purpose  of  providing  an  accessible  and  abundant 
supply  of  water  in  case  of  fire.     During  the  night  of  the 
26th  December,  1860,  by  reason  of  a  frost  of  unusual 
severity,  this  plug  started  a  few  inches,  but  the  pressure 
of  the  water  not  being  sufficient  to  force  it  entirely  out> 
on  account  of  the  mud  and  dirt  which  covered  the  top  of 
the  plug  being  firmly  frozen,  the  water  escaped  laterally 
below  the  plug,  and  flooded  the  plaintiff's  premises.    It 
was  in  respect  of  the  damage  thus  done  to  the  ale,  Ac, 
stored  in  the  plaintiff's  cellars  that   the   action  was 
brought. 

It  appeared  on  the  evidence  at  the  trial  that^  but  for 
the  frozen  mud  above  the  plug,  it  would  have  been 
entirely  expelled,  and  the  water,  forcing  its  way  up  by 
this  outlet,  would  have  done  no  damage.  About  a  month 
before  the  accident,  the  defendants,  in  accordance  with 
their  usual  practice,  "packed  "  the  several  plugs  inserted 
in  their  mains — ^that  is,  the  plugs  were  bound  round  with 
hay  or  straw,  so  that  they  might  be  easily  removed  not- 
withstanding the  frost :  and  it  appeared  to  be  ^h^*^^  as 
was  done  in  this  case,  to  fill  up  the  orifice  above  the 
plugs  with  mndy  to  prevent  persons  bent  on  wm^a;^ 
from  readily  finding  and  xemoviug  them.  Once  paokfti 
in  this  way,  some  «f  the  plugs  had  been  known  to  j^main 
as  much  as  &^t  yean  -without  alteration,  the  defendante' 
servants  only  going  round  from  time  to  time  to  see  that 
the  packing  was  in  proper  condition.    One  of  the  de- 


17  Jai^  laes.] 


THE  NEW  KEPOETS. 


23/ 


tedantB*  witneaaes  swore  thai  he  had  ezamined  and 
repacked  the  plug  in  question  a  week  only  before  the 
accident ;  but  on  the  previous  trial  he  had  said  nothing 
about  this.  Evidence  waa  given  that  in  sever©  frosts  the 
plugs  had  in  several  instances  started,  and  one  of  the 
plaintiff's  witnesses  stated  that  the  lateral  pressure  and 
flow  of  the  water,  even  incase  of  the  plug  starting,  might 
be  prevented  at  a  moderate  expense.  He  did  not,  how- 
ever, describe  or  explain  the  way  in  which  this  could  be 
e^focted. 

At  the  close  of  the  plaintiff's  case,  the  defendant's 
counsel  submitted,  on  the  auth(aity  of  Blylh  v.  Bit* 
mingham  Water  Works,  11  Exch.  781,  that  there  was 
no  evidence  to  go  to  the  juiy.  The  learned  Judge,  how- 
ever, refused  to  nonsuit,  and,  after  the  defendant's  wit- 
nesses had  been  examined,  left  it  iq  the  juiy  to  say 
whether  the  accident  arose  firom  the  extraordinary 
severity  of  the  frost,  or  flwm  the  want  of  due  care  and 
proper  precautions  on  the  part  of  the  defendaiit&  The 
jury  found  a  verdict  for  the  plaintiH  «nd  ihe  learned 
judge  reserved  leave  to  the  defendants  to  move  to  enter 
a  nonsuit,  or  a  verdict  for  them,  on  the  ground  above 
mentioned. 

A  rule  was  afterwards  obtained,  in  pursuance  of  this 
leave,  and  also  for  a  new  trial,  on  the  ground  that  the 
▼crdict  was  against  the  weight  of  evidence. 

Mayes,  Serjt,,  and  Pollock,  showed  cause. 
This  case  is  distinguishable  from  Blyth  v.  Birmingham 
Waier  Works,  suprd.  Here  there  is  evidence  that  it  was 
known  that  the  plugs  were  liable  to  start  in  frosty 
weather,  and  nothing  was  done,  as  might  have  been,  to 
prevent  the  lateral  pressure  and  escape  of  the  water. 
The  danger  being  known,  the  defendants  were  bound  to 
take  precautions  against  the  plugs  being  sealed  down 
by  the  frossen  mud  above. 

Vaughan  r.  Taff  Vale  Bailvxiy,  29  L.  J.  Ex.  247, 

and 
FremarUle  v.  Z.  &  N,  W.  BaUway,  10  C.  B.  (x.  8.) 
89,  were  cited. 

BwiU,  Q.0,,  and  F.  M,  Whfiie,  in  support  of  the  rule. 
This  case  is  undistinguishable  from  that  relied  on  by  the 
defendants.  There  was  no  breach  of  any  legal  duty  by 
the  defendants,  and  the  accident  arose  entirely  from  tiie 
unprecedented  severity  of  the  frost,  against  which  no 
ordinary  precautions  could  have  guarded. 

The  Coubt,  having  put  it  to  the  counsel  for  the 
defendants,  whether  they  would  prefer  to  go  to  the 
Exchequer  Chamber  on  their  leave  reserved,^or  to  take  a 
new  trial  on  payment  of  costs,  they  elected  tlio  former. 

WiGHTMAif,  J. — ^Under  these  oircnmstances  I  think 
this  mle  should  be  discharged.  On  the  points  brought 
under  our  notios,  there  is  a  distinction  between  this  case 
and  tliat  in  the  Court  of  Exchequer.  I^ough  there  was 
here  some  evidence  that  might  be  left  to  the  jury,  it  does 
not  appear  to  ms  so  strong  that  there  is  no  ground  for 
saying  tbat  the  verdict  was  unsatis&ctoiy,  as  being 
agsiast  Hu  weight  of  evidence.    The  accident  appeals  to 


have  arisen  from  a  frost  of  extreme  severity,  and  there  is 
no  evidence  given  of  cases  in  which  the  plugs  have  started 
under  ordinary  frDst.  I  mention  this  as  one  of  the  cir- 
cumstances which  iuduce  me  to  think  that  the  case,  with 
respect  to  the  negligence  of  the  company,  is  not  so  satiff- 
factory  as  to  lead  us  to  the  conclusion  that  this  verdict 
ought  to  stand  if  the  defendants  had  wished  for  a  new 
trial. 

Crobcpton,  J. — 1  think  this  was  not  the  same  case  as 
that  decided  in  the  Court  of  Exchequer.  It  was  here 
known  at  the  time,  that  this  was  a  casualty  which  might 
happen  in  a  very  severe  frost ;  and  there  was  no  attempt 
to  guard  against  it,  or  to  avoid  the  lateral  esci^  of  the 
water,  which  it  was  distinctly  sworn  might  be  avoided  at 
a  moderate  expense.  I  am  of  opinion,  therefore,  there 
was  some  evidence  to  go  to  the  jury,  thoui^  I  think  I 
should  haye  been,  better  satisfied  if  the  verdict  had  been 
the  other  way. 

Mbllob,  J.,  concurred. 

Bule  disc^iorgal. 


C.P. 

12  Jan.  1863, 
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Ibwih  v.  Sib  Gbobqjb  Gbet. 


Petition  of  Right — IhUy  of  Secretary  of  State  in 
presefUing  Petition  of  Eight  to  the  Sovereign — 
PrimUge  of  Secretary  of  State  from  examination 
touching  advice  submitted  to  the  Sovereign* 

An  action  having  been  brouglU  against  the  Seantary  of 
State  for  the  Uovna  Department,  for  not  submitting  to  Her 
Majesty  a  petition  of  right  left  with  him  by  the  plaintiff, 
it  appeared  at  the  trial  that  he  had,  in  fact,  submitted  the 
petition,  but,  at  the  same  time,  Juxd  advised  Her  Majesty 
not  to  grant  herjiat  as  prayed. 

Held,  that  this  was  a  complete  anstoer  to  the  action^ 
and  that  no  question,  if  objected  to,  would  be  cUlotoed  to  be 
put  to  the  Secretary  of  State  touching  any  advice  given  by 
him  to  Her  Majesty^ 

Semble,  per  Erie,  C.J.,  that  it  is  (he  duty  of  the 
Secretary  of  State  to  inquire  into  the  circumstances  of  ih$ 
petitioner's  claim,  and  to  tender  to  the  Sovereign  his  advice 
(hereon;  and  that  the  power  to  present  a  petUitm  of  right 
is  limMed  to  such  matters  as  are  cognisable  in  a  Court  of 
law  between  party  and  party. 

This  action  was  tried  before  Erie,  C.  J.,  at  the  sittings 
in  Middlesex  after  last  term,  and  was  brought  against  Her 
Majesty's  Secretary  of  State  for  the  Home  Department 
for  not  submitting  to  Her  Majesty  the  Queen  a  petition 
of  right  left  with  him  for  that  purpose  by  the  plaintiff,  as 
it  was  contended  it  wps  Ms  duty  to  do,  according  to  the 
provisions  of  the  ''  Petitions  of  Right  Act,  1860  "  (23  & 
24  Yict.  c.  34).  The  declaration  also  cLumed  a  writ  of 
mandamus  commanding  the  defendant  to  submit  the 
petition  to  her  Itfajesty.  It  appeared  at  the  trial  that 
the  defendant  had,  in  fact,  submitted  the  petition  to  the 
Queen ;  but,  at  the  same  time,  he  had  advised  her,  in 
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accordance  with  the  opinions  of  the  law  officers  of  the 
Crown,  not  to  grant  her  fiat  that  right  should  be  done, 
according  to  the  terms  of  sect,  2  of  the  Act.  The  learned 
Judge  directed  the  jury  to  find  a  verdict  for  the  de- 
fondant,  if  they  believed  that  he  had  submitted  the 
petition  of  right  to  Her  Majesty.  The  plaintiff  con- 
tended that  it  was  the  defendant's  duty  to  submit 
the  petition  to  Her  Majesty  without  giving  her  the 
advice  which  he  had  done,  and  that  he  had  departed 
from  his  duty  in  that  respect,  and  that  the  plaintiff 
was  therefore  entitled  to  a  verdict  The  verdict  of  the 
jury  being  for  the  defendant,  the  plaintiff  in  person 
now  moved  on  the  ground  of  misdirection  for  a  new 
tiial,  or  for  judgment  non  obstante  veredicto^  and  for  a 
writ  of  mandamus. 

Thb  Court  {Erie,  C.J.,  Williams,  WUles,  and  Ktai- 
ing,  J  J.)  were  of  opinion  that  the  direction  given  to  the 
jury  was  correct ;  that  the  only  question  to  be  decided 
was,  whether  or  not  the  petition  had  been  submitted  to 
Her  Majesty  ;  that  that  question  was  not  affected  by  the 
defendant's  admission  that  he  had  given  the  advice  com- 
plained of ;  and  that  had  any  objection  been  made,  the 
defendant  would  not  have  been  allowed  to  answer  any 
questions  relating  to  the  advice  given  by  him  to  Her 
Majesty.  . 

Erle,  C.  J.,  added,  that  the  power  to  present  a  petition 
of  right  is  not  unlimited,  but  must  concern  such  a  matter 
as  would  be  cognisable  in  a  Court  of  law,  if  between 
party  and  party ;  and  that  it  was  the  clear  duty  of  the 
Secretary  of  State  to  examine  into  the  facts  of  the  case 
and  express  an  opinion  upon  them. 

Rule  refused. 

,«  ,/t    '  ,o»o  {Cox  v.  Burbidge. 
13,  14  Jan.  1868.  ) 

Injury  caused  by  an  animal — Liability  of  Owner, 

A  person  lawfully  upon  the  highvxiy,  being  kicked  by  a 
Tuyrse  which  has  strayed  there,  cannot  mairUain  an  action 
against  the  owner  of  the  horse,  there  being  no  evidence  of 
any  negligence  on  his  part. 

Semble,  that  the  question  of  negligence  is  immaierialf 
the  ordinary  rule  being  that  the  owner  of  an  animal 
mansuetee  naturae  is  not  liable  for  mischief  done  by  it, 
unless  it  be  shown  that  the  animal  had  a  vicious  pro- 
pensity to  commit  the  mischief  complaint  of,  aitd  that  the 
owner  was  aware  of  it. 

Under  any  circumstances  the  oxoner  of  su^  an  animal, 
which  strays  on  to  his  neighbours  fields,  is  liable  to  the 
owner  of  the  soil  in  an  ctction  of  trespass. 

Where  negligence  on  the  part  of  the  otoner  of  siuh  an 
animal  is  proved,  he  is  only  liable  for  damage  which  is 
the  natural  and  ordinary  consequence  of  his  negligence. 

Case  for  injuries  sustained  by  the  plaintiff,  a  child  of 
three  or  four  years  old,  playing  in  an.  occupation  road, 
from  being  kicked  by  a  horse  of  the  defendants  from  the 


path  into  the  gutter.     There  was  no  evidence  to  show 
how  the  horse  came  in  the  road. 

The  action  was  tried  before  Willes,  J.,  and  a  verdict 
found  for  the  plaintiff  for  twenty  pounds  damages. 

G.  Shaw  obtained  a  nile  nisi  to  enter  the  verdict  for 
the  defendant,  on  the  ground  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendant.  Against 
this  rule, 

Vaughan  Williams  showed  cause,  and  urged  that  the 
fact  that  the  horse  was  alone  in  the  road,  and  unattended, 
was  in  itaeU  primd  facie  evidence  of  negligence. 
He  cited. 
Mason  v.  Keeling,  1  Ld.  "Rajm.  606. 
Jllidgc  V.  Goodwin,  5  C.  &  P.  190. 
Lynch  V.  Nur^in,  1  Q.  B.  29. 
QuarTnan  v.  Burnett,  6  M.  &  "W.  499. 
May  V.  Burdett^  9  Q.  B.  101. 
ComyrCs  Dig.,  tit  Negligence. 
Hammock  v.  White,  8  Jur.  (n.s.)  796  ;   31  L.  J. 
C.  P.  129. 

Shaw,  in  support  of  the  ruXe,  contended,  first,  that 
where  an  animal  is  not  kno^vn  to  be  vicious,  the  owner 
is  not  liable  for  damage  caused  by  it,  unless  he  keeps  it 
negligently ;  secondly,  that,  assuming  hira  to  be  liable, 
he  is  only  so  for  damage  which  is  the  natural  con- 
sequence of  his  neglect,  whereas  in  this  case  the 
damage  was  too  remote  to  support  an  action;  and, 
thirdly,  that  there  was  no  evidence  for  the  jury  in  this 
case  of  any  negligence  at  all  on  the  part  of  the  defen- 
dant    He  referred  to 

Brown  v.  Giles,  1  C.  &  P.  118. 

Hocy  V.  Felton,  31  L.  J.  C.  P.  105. 

Alsqp  V.  Totes,  27  L.  J.  Ex.  156. 

Com.  Big.  Action  on  the  Case,  A.  5. 

Marfell  v.  S.  WcUes  Railway  Company,  8  C.  B. 
(N.  s.)  534. 

Erle,  C.J. — I  am  of  opinion  that  this  rule  must  be 
made  absolute.  No  evidence  has  been  given  of  any 
cause  of  action  to  the  plaintiff.  The  facts  are  that  the 
child  was  lawfully  on  the  highway,  and  that  the  horse, 
the  property  of  the  defendant,  was  straying  on  the  high- 
way. As  between  the  owner  of  the  horse,  and  the  owner 
of  the  soil,  we  may  assume  that  the  horse  was  a  tres* 
passer,  and  that  if  he  had  damagedthe  soil,  by  trampling 
it  or  otherwise,  according  to  the  ordinary  nature  of  an 
animal,  manstvetce  naturce,  an  action  would  have  lain. 
But  this  question  of  a  trespass  against  the  owner  of  the 
soil  has  nothing  to  do  with  the  present  case  of  a  kick 
to  a  third  person.  So  much  of  the  alignment  as  was 
founded  on  negligence  i^  also  not  tenable  ground  for.the 
plaintiff  Before  an  action  can  be  maintained  there 
must  be  a  duty  and  a  breach  of  duty  combined.  There 
is  no  evidence  to  support  the  affirmative  of  the  issue  that 
there  was  negligence  on  the  part  of  the  owner.  The 
horse  may  have  been  put  upon  the  highway  by  a  stranger, 
or  he  may  have  strayed  there  after  making  his  way 
through  strong  fences.    Negligence  must  be  affirmatively 
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proved.  Then,  even  if  there  was  negligence  on  the 
owner's  part,  it  was  not  connected  with  the  damage  done 
to  the  plaintiff.  Without  anything  to  account  for  it  the 
borse  kicked  the  plaintiff.  Negligence  may  he  put  out 
of  the  case  in  my  view,  and  the  common  rule  applies, 
that  the  owner  of  an  animal  is  liable  for  damage  done  by 
it,  if  he  has  knowledge  of  a  propensity  on  its  part  to  do 
the  damage.  It  is  contrary  to  the  nature  of  a  horse  to 
kick  when  there  is  nothing  to  account  for  it.  Thus,  all 
the  grounds  for  supporting  the  plaintiff's  right  of  action 
have  failed  It  is  unnecessary  to  go  through  the  cases, 
which  are  numerous.  My  decision  is  warranted  by  the  dis- 
tinction taken  in  Hudson  v.  Eoberts,  6  £zch.  697,  where 
a  bull  lawfully  on  the  highway  gored  a  person  having 
a  red  handkerchief  and  the  owner  was  held  liable  for 
the  damage  caused,  on  its  being  shown  that  he  knew  of 
the  animal's  vicious  propensity.  So  in  the  case  of  a  ram 
in  a  field,  through  which  a  footpath  passes,  it  has  been 
held  that  the  owner  of  the  ram  is  not  liable  without 
proof  of  a  scienter.  The  case  of  a  horse  is  stronger  than 
that  of  a  ram,  which  is  more  prone  to  do  mischief. 

Williams,  J.  — ^There  is  no  evidence  of  any  negligence. 
The  general  rule  of  law  is  plain.  If  I  am  the  owner 
of  animals  in  which  the  law  recognises  property,  I  am 
bound  to  take  care  that  they  do  not  stray  on  to  the  land 
of  my  neighbours.  I  am  liable  for  their  trespass,  and  the 
ordinary  consequences  of  trespass.  The  injury  here  does 
not  come  within  the  rule.  It  may  be  assumed,  that  the 
injury  was  caused  by  the  horse  viciously  kicking  the 
plaintiff  under  circumstances  where  a  horse  of  ordinary 
temper  would  not  have  done  so ;  thus  the  plaintiff  cannot 
sustain  an  action,  because  he  did  not  show  that  the 
defendant  knew  that  the  horse  had  that  infirmity  of 
temper. 

WiLLEs,  J. — A  distinction  is  drawn  between  animals 
of  a  fierce  nature,  and  animals  of  a  mild  nature,  not 
ordinarily  doing  mischief  to  individuals.  If  a  man 
chooses  to  keep  one  of  the  former  class,  he  must  keep  it 
nnder  control ;  and  he  is  answerable  for  it,  unless  it  be 
after  he  has  allowed  it  to  return  to  the  woods,  and  resume 
its  wild  nature.  For  an  animal  of  a  mild  nature  he  is  not 
answerable,  unless  it  has  a  vicious  habit,  and  he  is  aware 
of  it ;  when  he  is  bound  to  take  the  same  care  of  it,  as  of  a 
fierce  animal,  and  it  faUs  within  the  other  class.  A  dis- 
tinction has  been  drawn  in  some  of  the  books,  as  in  the 
case  cited  from  Lord  Raymond,  between  an  animal  in 
which  a  man  has  a  property  and  one  in  which  he  has  not. 
I  do  not  understand  this,  unless  property  can  be  held  to 
mean  a  power  of  control  There  is  a  case  of  a  blood- 
hound in  the  Year-book  12  Hen.  VIII.,  Hilary  Term, 
to  which  it  may  be  interesting  to  refer. 

Kbatiko,  J. — On  the  facts,  it  must  be  taken  that  the 
accident  was  not  attributable  to  anything  done  by  the 
defendant  Kicking  ia  not  the  act  of  am  ordinarily 
well-disposed  horse  ;  and,  therefore,  proof  of  a  scienter 
is  necessary  to  render  the  owner  liable. 

Etlk  abtoltUe, 


C  !P  1 

^^  T    '  ,o»«     r  Hemmixq -r.  PuGH  and  Another. 
14  Jan.  1868.    J 

Com}yosition  Deed — Frattdulent  preference. 

A  Ualutory  majority  of  the  creditors  of  a  debtor 
arranging  under  the  192nd  sect,  of  the  Bankruptcy  Act^ 
1861,  obtained  by  including  creditors  who,  unknovm  to 
the  debtor,  have  received  from  a  third  person  additional 
payments  on  amount  of  their  debts  in  order  to  induce  them 
to  casent,  is  not  such  a  majority  cu  will  bind  a  dissentient 
minority  under  that  section. 

The  execution  of  a  deed  of  arrangement,  under  such 
eircum^tancesy  raises  no  defence  to  an  action  for  his  debt 
brought  by  a  dissentient  creditor. 

The  declaration  was  on  a  bill  of  exchange,  accepted 
by  the  defendant  and  indorsed  to  the  plaintiff.  The 
defence  raised  by  the  fourth  plea  was,  that  the  de- 
fendants had  executed  a  deed  of  assignment  fulfilling 
all  the  conditions  of  the  192nd  sect  of  the  Bankruptcy 
Act,  1861  ;  that  the  deed  had  been  assented  to  in  writing 
by  a  majority  in  number  representing  three-fourths  in 
value  of  their  creditors,  whotje  debts  amounted  respec- 
tively to  10/.  and  upwards  ;  that  the  assenting  creditors 
thei'eby  agreed  to  receive  a  composition  of  five  shillings 
in  the  pound  on  their  debts  ;  and  that  this  deed  was,  by 
force  of  the  statute,  binding  on  the  minority  of  the 
creditors  who  had  not  assented  to  it,  among  whom  was 
the  plaintiff.  The  replication  to  this  plea  alleged  that 
the  defendants  had  fraudulently  paid  to  divers  of  the 
assenting  creditors  sums  of  money  in  excess  of  the  said 
composition,  in  order  to  induce  them  to  assent  to  the 
deed,  and  in  fraud  of  the  other  creditors. 

Issue  being  joined,  the  following  facts  were  proved 
at  the  trial,  which  took  place  before  Willes,  J.,  in  Lon- 
don. At  a  meeting  of  the  defendants*  creditors  Joseph 
Clever,  who  was  an  accountant,  agreed  to  take  the  whole 
effects  of  the  defendants,  and  imdertook  to  pay  the 
creditors  a  composition  of  five  shillings  in  the  pound  on 
their  debts.  For  the  protection  of  Clever,  the  deed  in 
question  was  prepared.  To  two  of  the  creditors,  Roy  and 
Trickett,  who  refused  to  assent.  Clever,  without  the 
knowledge  of  the  other  creditors  or  of  the  defendants, 
paid  sums  in  excess  of  the  composition,  and  thereby 
induced  them  to  assent  to  the  deed.  A  sufiicient  num- 
ber of  creditors  assented  to  the  deed  to  constitute  a 
statutory  minority,  without  counting  Roy  and  Trickett : 
but  if  all  the  creditors  who  assented,  after  those  two  had 
done  so,  were  struck  out,  the  requisite  minority  did 
not  remain. 

A  verdict  having  been  found  for  the  plaintiff, 

(7.  Boyle  moved,  pursuant  to  leave  reserved,  to  enter  a 
verdict  for  the  defendant. 

Per  Curiam. — It  is  clear  law,  that  if  some  of  the 
creditors  have  been  bribed,  those  who  sign  afterwards 
cannot  be  counted  to  make  up  a  majority,  as  every  man 
signs  on  the  supposition  that  his  companions  signing 
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before  him  have  signed  on  the  same  tenns.  If  the 
debtors  hod  themselves  gone  round  and  induced  the 
creditors  to  sign,  it  would  have  avoided  the  deed.  The 
act  of  the  accountant  is  as  much  a  fraud  on  the  creditors 
as  if  it  had  been  the  act  of  the  debtors.  To  hold 
otherwise,  would  open  a  wide  door  for  collusion  between 
fraudulent  debtors  and  fraudiUent  accountants. 

Rule  refused. 


Ex.        ) 

N.  1863.    J 


CousEKs  V.  MiTCHESON  and  Another. 


12  Jan. 

Sliijiibroher — Commission — Qtutiitum  meruit 

A  shipbroker  is  only  eiUitled  to  commission  upon  a 
eharUr-party  where  he  has  suhstantialhj  procured  the 
chwrler ;  aTid  Jie  cannoi  recover  commission  as  upon  a 
quantum  meruit /or  Jiis  endeavours  to  procure  the  charter. 

This  was  an  action  brought  by  plaintiff,  a  broker,  to 
recover  from  defendants  the  sum  of  250^.,  alleged  to  be 
due  to  plaintiff  "for  work  done  by  the  plaintiff  as  a 
broker,  and  otherwise  for  the  defendants,  and  at  their 
request,  and  for  commission  and  reward  due  from  de- 
fendants to  plaintiff  in  respect  thereof,  &c."  The  declara- 
tion was  traversed,  and  issue  joined  thereon. 

At  the  trial,  before  Martin,  B.,  it  appeared  that,  in 
1859,  plaintiff  had  obtained  a  charter  for  defendants' 
ship  "Tower  Hamlets,"  for  which  he  was  paid  the 
ordinary  commission  of  5  per  cent.  On  20th  May,  1861, 
plaintiff  met  Mitcheson,  one  of  the  defendants,  who  said 
he  wanted  another  freight  for  the  "Tower  Hamlets,'* 
and  that  a  cargo  of  rice  from  Acyab,  and  the  other  ports 
of  Arracan,  would  suit.  Plaintiff  said  he  would  com- 
municate with  the  Messrs.  Mohr,  Brothers.  This  he  did, 
and  they  made  him  an  offer  for  the  ship,  which  offer 
was  communicated  to  Mitcheson.  On  28th  May  the 
Messrs.  Mohr  made  plaintiff  another  offer  at  the  advanced 
rate  of  72s.  6d.  per  ton  for  rice,  which  was  also  com- 
municated to  Mitcheson.  On  4th  June,  plamtiff  wrote 
to  Mitcheson  as  follows  : — "  Having  yesterday  had  a 
visit  from  our  friends,  Messrs.  Mohr,  Brothers,  we  sent 
down  to  the  above  address  (Mitcheson's  office)  this 
morning  to  say  they  will  take  the  *  Tower  Hamlets '  at 
728.  6d.  rice  from  tlie  ports  of  Arracan,  and  give  her 
liberty  to  take  outward  cargo  to  the  Cape  of  Good  Hope, 
for  which  we  can  obtain  30^.,  &c."  On  10th  July, 
Messrs.  Mohr  vrrote  plaintiff  that  the  transaction  had 
been  completed,  and  the  charter-party  signed  in  June ; 
but  through  another  broker.  The  same  day  plaintiff 
wrote  to  defendants,  claiming  brokerage  thereon.  Next 
day  one  of  the  Mitchesons  came  to  the  plaintiff's  office, 
and  advised  him  to  abandon  his  claim,  as  defendants  had 
obtained  a  higher  rate  for  the  ship,  at  the  same  time 
telling  him  that  he  had  met  some  of  the  Lindsays'  firm 
in  the  street,  who  at  once  took  him  on  to  Messrs.  Mohr, 
who  there  and  then  completed  the  charter.  The  plaintiff 
did  not  follow  that  advice,  but  brou^t  the  present 
action.   These  frets  having  been  proved,  and  the  diarter- 


party  produced,  it  appeared  that,  whereas  the  tenuB 
offered  through  plaintiff  were  only  729.  6d.,  with  liberty 
to  take  an  outward  cargo,  the  terms  ultimately  agreed 
on  through  Lindsays  contained  the  additional  clause, 
that,  if  the  vessel  went  out  in  ballast  (which  happened), 
Messrs.  Mohr,  Brothers,  would  pay  the  advanced  rate  of 
77s.  6d.  per  ton. 

The  learned  Baron,  therefore,  held  that,  a«  the  issue 
was  whether  the  plaintiff,  substantially  procured  the 
charter,  there  was  no  case  for  the  jury  ;  it  being  necessary 
for  the  purpose  of  fixing  the  defendants,  to  show  that 
they  in  some  way  made  use  of  plaintiff's  infoTmation  to 
effect  the  bargain.     Plaintiff  was  accordingly  nonsoited. 

A  rule  having  been  obtained  on  the  ground  of  mis- 
direction, 

LusThj  Q.C.  (with  him  Philbrick),  in  support  of  the 
rule,  contended  that  there  was  some  evidence  to  go  to 
the  jury  on  a  quantum  meruit,  there  being  all  the  ele^ 
ments  of  a  legal  promise,  viz.,  work  done,  and  a  request 
to  do  it. 

[Martix,  B. — No  such  case  was  put  at  the  trial.] 
Although  the  broker's  claim  for  full  commission  may 
be  good  only  where  the  bargain  is  substantially  effected 
through  him,  yet  he  is  entitled  upon  the  quantum 
meruit.  No  doubt  the  broker  has  no  claim,  where  he  is 
employed  as  an  ordinary  broker  ;  but  where  he  is  asked 
to  get  a  charter-party,  the  case  is  different. 

B(mU,  Q.C.S  was  not  called  upon  to  show  cause. 

Per  Curiam  {Pollock,  C.B.,  Martin,  Channel!,  WUde^ 
BB.). — "We  all  think  you  need  not  trouble  yourself  Mr. 
Bovill.  There  is  not  a  particle  of  evidence  to  go  to  the 
jury  of  any  kind.  There  is  no  such  thing  as  a  quantum 
meruit  for  a  broker  endeavouring  to  get  a  charter-party 
for  a  ship.    The  rule  must  be  discharged. 

RuU  discharged. 

Attorneys  for  plaintiff.  Wake  «fc  Pamfield. 
Attorneys  for  defendant,  Ellis,  Parker  <fc  Clarke, 


12  Jan.  1868 


.! 


Hardhan  and  Others  v.  Booth. 


Trover  against  bona  fide  purcJuuer,  for  goods 
frcmdtdentlg  obtained* 

A.  obtained  by  fraud  from  B.  certain  goods,  which 
afterwards  were  deposited  by  A.  with  C,  who,  bon&  fide, 
and  untJumt  notice,  advanced  to  A .  money  upon  the  goods, 
and  subsequently  disposed  of  them  under  a  power  of  sale. 

Held,  that  trover  would  lie  at  suit  of  B.  against  C, 

This  was  an  action  of  trover,  brought  to  recover  the 
value  of  certain  goods  delivered  to  one  £dward  Gsndell, 
who  fidsely  pretended  that  he  was  a  member  of  the  firm 
of  Gandell  ft  Co.,  and  by^that  means  obtained  the  said 
goods. 

At  the  trial,  before  Martin,  B.,  it  appeared  tbat  then 
was  an  old'and  respectable  firm  of  Gandell  ft  Co.,  packers, 
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at  Joiners'  Hall  BuildingaL     Edwsrd  Gundell,  who  was 

the  son  of  T.  Gandell,  the  sole  proprietor  of  this  firm, 

managed  the  business  as  clerk  to  his  father,  and  was 

also  in  partnership  with  Todd,  under  the  style  of  Todd  & 

GandelL    Plaintiffs  are  fringe  and  worsted  niann£»;turers, 

living  near  Manchester,  and  have  agents  in  London,  of 

whom  Eeighley  was  one.    Keighley,  thinking  he  might  do 

aome  business  with  the  firm  of  Gandell  &  Co.,  went  to 

Joiners'  Hall  Buildings,  and  made  a  suggestion  to  that 

effect  to  Edward  Gandell,  whom  he  took  to  be  the  head  of 

ihB  firm  of  Gandell  k  Co.    Airaiigements  were  made  with  a 

Tiew  to  business  with  that  firm,  in  consequence  of  which 

the  goods  sued  for  were  delivered  to  Gandell  k  Co.'s 

carter,  who  took  them  to  Gandell  A  Ca  's  premises.     It 

was  admitted  that  Keighley,  plaintiffs'  agent,   parted 

with  these  goods  through  the  fraud  of  £.  Gandell.     £. 

GandcU,  ha^dng  got  possession  of  the  goods,  went  to 

defendant  Booth,  an  auctioneer,  and  obtained  from  hun 

an  advance  of  300/,  upon  them,  giving  him  a  power  of 

aak,  in  default  of  payment  within  a  certain  period. 

Todd  and  £.    Gandell  becoming  bankrupt,   they  were 

indicted  for  this  fraud  and  convicted.     Booth,  imder  his 

power,  sold  the  goods  by  auction,  reimbursed  himself  his 

300^.  and  paid  the  surplus  to  the  assignees  of  Todd  and  E. 

C^dell.    It  was  admitted  that  defendant  Booth  advanced 

the  SCO?.  Ixmd  fide ;  that  the  sale  was  IxmA  fide,  and 

witiiout  notice  ;  and  that  no  demand  of  the  goods  had 

been  made  by  Keighley.  before  the  sale. 

Under  these  circumstances  the  plaintiff  was  nonsuited, 
with  leave  to  move  to  enter  a  verdict  for  844^.   \ 

A  rule  having  been  obtained  in  Michaelmas  term  by 
BaXUaUvM^  SerjL,  l>ursuant  to  leave  reserved  : 

Hawkins,  Q.C.j  now  showed  cause,  contending,  that 
although  Todd  and  E.  Gandell  were  liable  criminally  for 
the  fraud,  yet  there  was  a  contract  in  fact,  on  which 
plaintiffs  might  have  sued,  had  they  thought  fit.  The 
goods  were  delivered  to  E.  Gandell  individually,  to  deal 
with  them  as  he  liked.  Again,  fraud  does  not  vitiate  a 
aale  as  against  a  bond  fide  purchaser  without  notice, 
nntil  the  contract  is  avoided.  Lastly,  there  was  no  con- 
version.    He  cited,  and  discussed, 

Stevenson  v.  Newnham,  18  C.  B.  285. 

MUne  and  Another  v.  Leisler,  81  L.  J.  Ex.  257. 

Kingaford  v.  Merry ,  26  L.  J,  Ex.  83. 

Higgona  v.  Burton  and  AnatheVy  26  L.  J.  Ex.  342. 

WkUe  V.  Qardtn,  10  C.  B.  919. 

Giffard  (with  him  Poland)  contended  that  there  was 
clearly  a  conversion,  defendant  having  made  an  advance 
on  the  goods,  received  them  into  his  possession,  and  sold 
them  for  his  own  benefit.  On  no  other  point  was 
defendant  entitled  to  these  goods.  There  was  no  con- 
tract to  deliver  them  to  Todd  &  Gandell.  There  was  a 
supposed  contract  to  deliver  them  to  Gandell  k  Co.  But 
Gandell  k  Ca  did  not  intend  to  buy ;  and  plaintiffs  did 
not  intend  to  sell  to  Todd  k  GandelL  Therefore  no 
contract  at  all  existed.  When  a  person  has  been  induced 
by  tend  to  enter  into  a  contract,  there  he  is  entitled  to 
xenodiate  the  contract     But  here  there  was  no  contract 


to  repudiate ;  there  was  never  that  concurrence  of  two 
minds  which  is  necessary  to  make  a  contract.  Possession 
of  the  goods  was  got  by  a  trick ;  but  the  property  in 
them  remained  in  tbo  plaintiffs. 

[The  cases,  sxiprdL,  were  discussed  during  the  aigu- 
ment.] 

Pollock,  C.B. — ^We  are  of  opinion  that  this  rnle 
should  be  made  absolute.  The  first  question  is,  whether 
there  was  a  contract  ?  It  might  l)e«very  difficult  to  say, 
precisely,  what  is  the  rule  that  shall  at  all  times,  and 
under  all  circumstances,  prevail,  in  considering  whether 
there  can  be  a  contract,  determinable,  or  otherwise,  at 
the  will  of  the  seller.  I  hold  that  this  is  a  case  in  which 
it  is  very  clear  that  there  was  no  contract.  It  is  clear 
that  words,  which  were  supposed  to  make  a  contract, 
were  uttered.  But  there  were  not,  at  any  period  of  time, 
any  two  consenting  minds,  agreeing  upon  the  same  terms. 
They  thought  there  was  a  contract,  and  they  sent  the 
goods.  But  I  am  of  opinion  that  there  was  no  contract. 
There  was  the  form  of  a  contract,  and  nothing  more. 
But,  if  no  contract,  what  is  the  consequence  ?  That  a 
person  having  no  authority  to  sell  goods,  sends  them  to 
an  auctioneer,  who  thinks  that  they  are  his.  But  it  is 
quite  clear  that  the  auctioneer  has  no  right  to  the  goods, 
and  that  he  must  take  the  consequences.  Therefore,  so 
far  as  the  auctioneer  applied  the  proceeds  to  reimburse 
himself,  he  was  unqiiestionably  in  the  wrong.  It  appears 
to  me,  that  the  verdict,  therefore,  must  be  entered  for 
the  same  amount,  the  full  amount  of  the  damages. 

Martin,  Chankell,  and  Wilde,  BB.,  concurred. 

Rule  ahsoluie. 

Attorneys  for  plaintiffs,  Mason  and  Start. 

Attorney  for  defendant,  George  of  Size  Lane. 


Ex. 

14  Jan.  1868 


.i 


Lord  Norburt  v,  Kitchik. 


A  riparian  proprietor  Tnay  use  the  water  of  the  aiream 
in  a  reasonable  manner,  though  for  other  purposes  than 
those  of  the  land  or  premises  immediately  adjoining  the 
VKtter, 

Whatever  mistake  a  Judge  may  make  in  point  of  law  in 
directing  a  jury  is  iynmaterial,  unless  it  applies  directly 
to  the  question  in  the  ooMJse, 

This  was  an  action  for  diverting  the  water  of  a  stream 
from  the  plaintiff's  land  and  premises,  and  preventing  its 
flowing  and  running  thereto,  and  also  for  fouling  the 
stream. 

The  stream  in  question  had  its  rise  in  a  farm^  the  pro- 
perty of  the  defendant,  and  it  would,  in  its  natural  course, 
flow  tlirough  Lord  Norbiu-y's  grounds.  Tlie  defendant 
was  also  the  owner  of  an  estate  called  Duwsdale,  for 
which  he  was  desirous  of  having  a  supply  of  water. 
This  estate  was  divided  from  the  farm  of  the  defendants, 
in  which  the  stream  had  its  rise,  by  a  hill  of  some  eleva- 
tion— and  the  defendant,  b}'  means  of  machinery,  had. 
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subsequently  to  the  year  1858,  been  in  the  habit  of 
taking  water  from  the  stream  for  the  use  of  the  premises 
and  buildings  of  the  defendant  erected  on  the  Dewsdale 
estate.  The  stream  yielded  about  330,000  gallons  x>er 
day,  and  the  defendant  by  means  of  his  machinery  took 
between  8000  and  9000  gallons  daily.  The  water  was 
employed  by  the  defendant  in  various  ways,  amongst 
others  for  some  gas-works  he  had  erected  for  the  private 
use  of  his  house.  At  the  trial,  before  Martin,  B.,  several 
issues  were  raised — some  of  which  were  found  in  favour 
of  the  plaintiff,  but  the  material  one,  viz.,  as  to  the 
quantity  of  water  taJcen^  in  favour  of  the  defendant.  The 
learned  Judge,  in  summing  up  the  case,  read  extracts 
from  the  judgment  of  Lord  Kingsdown,  in 

Miner  v.  (Hlmour,  12  Moore,  P.  C.  C.  131. 
A  rule  having  been  obtained  by  the  plaintiff  last  term 
for  a  new  trial,  on  the  ground  of  misdirection, 

Shee,  Serjt,  (with  him  Hawkins,  Q.C.,  and  Murphy) 
showed  cause.  If  the  plaintiff  is  right  in  his  contention, 
the  defendant's  cattle  on  the  other  side  of  the  hill  would 
not  be  entitled  to  use  the  water  coming  from  the  stream. 
All  that  the  defendant  took  was  less  than  one  thirty-third 
of  the  entire  quantity  passing  in  the  day,  and  the  plaintiff 
could  not  suffer  inconvenience  from  the  defendant's  use  of 
the  water.     He  cited, 

Miner  v.  Gilmour,  suprd, 
a  case,  he  said,  decided  upon 

Enibrey  v.  Otoen,  6  Exch.  353, 
treated  of  in  the  last  edition  of  **  Gale  on  Easements." 

The  learned  Judge  was  quite  correct  in  directing  the 
jury  according  to  Lord  Eingsdown's  judgment. 

BoviU,  Q.C.  (with  him  Lush,  Q.C.,  and  Ifonyinan), 
supported  the  rule. 

Defendant  took  the  water  not  for  the  use  of  the  farm 
in  which  the  stream  ran,  but  for  the  use  of  the  Dewsdale 
estate. 

[Wilde,  B. — The  law  as  I  find  it  is,  that  a  riparian 
proprietor  may  use  the  water  in  a  reasonable  manner.] 
Since  the  case  of 
Mason  v.  Hill,  3  B.  &  Ad.  304, 
the  question  has  not  been  whether  (2ama^e  was  sustained, 
but  whether  a  right  had  been  affected.     The  Judge  laid 
down  the  law  to  the  jury  that  the  defendant  might  take 
the  whole  of  the  water  if  ho  required  it  for  his  reasonaltle 
use,  and  this  direction  was  bad  in  law,  though  there 
might  be  some  colour  for  such  a  direction  in  the  judg- 
ment of  Lord  Kingsdown.     The  Judge  ought  to  have 
directed  that    defendant    had   no    right    to    use    such 
machinery  as  he  had  done,  and  pump  the  water  into  a 
reservoir. 

fWiiiDE,  B. — ^None  of  the  cases  turn  upon  the  mode  of 
taking  the  water.] 

He  cited  also,  , 

Chasemore  v.  Richards,  2  H.  &  N.  190. 
Wood  V.  Waud,  8  Exch.  748. 
Sampson  v.  Hoddinott,  26  L.  J.  C.  P.  148. 
OaZe  on  Basements,  196  (3rd  ed.). 
KmjCs  Com.  8rd  VoL  637. 


Pollock,  C.B.— This  rule  ought  to  be  discharged. 
The  jury  found  their  verdict  for  the  defendant  upon  the 
only  important  question,  viz.,  whether  he  had,  under  the 
circumstances,  taken  an  unreasonable  quantity  of  water. 
Even  if  the  rule  of  law  laid  down  by  Lord  Kingsdown  in 
Miner  v.  Oilnumr  were  wrong,  it  would  not  follow  that 
my  brother  Martin's  direction  to  the  jury  was  equally 
wrong,  because  he  read  that  judgment  to  them  wilb 
approbation.  Whatever  mistake  a  Judge  may  make  in 
point  of  law  in  directing  the  jury  is  unimportant,  unless 
it  applies  directly  to  the  subject  matter  in  dispute.  In 
laying  down  a  general  proposition  of  law,  if  part  is  im> 
properly  stated,  but  that  part  has  no  relation  whatever 
to  the  subject  matter  of  the  case,  the  mistake  is  imma* 
terial.  Here  is  an  instance  of  this — ^for  there  was  abund- 
ance of  water  for  both  parties — ^where  the  quantity  was 
so  abundant  why  complain  of  the  opinion  of  the  Judge 
expressed  in  a  matter,  which,  so  far  as  this  question  is 
concerned,  is  quite  immaterial  ?  This  I  say  with  respect 
to  what  my  brother  Martin  read  about  the  right  of  the 
riparian  owner  to  take  the  whole  of  the  water. 

• 

Wilde,  B. — I  am  entirely  of  the  same  opinioiL  The 
question  wholly  turns  upon  the  direction  of  the  Judge. 
At  the  trial  he  read  Lord  Kingsdown^s  judgment, — ^and 
any  opinion  given  by  him  with  respect  to  the  passage 
about  taking  the  whole  of  the  water  was  entirely  inde- 
pendent of  the  subject  matter  of  the  triaL 

Mabtin,  B. — I  am  of  the  same  opinion. 

Chankell,  B.,  had  left  the  Court  during  the  argument, 
but  it  was  understood  that  he  entirely  concurred  with  the 
rest  of  the  Court. 

Rude  discharged. 


14  Jan.  1863 


.! 


Denton  v.  Mabshall  and  Others. 


Friendly  Societies  Act — 18  cfe  19  Vict.  c.  63 — Ptto- 
hibition — Count]/  Courts^  Jurisdiction. 

Where  the  rules  of  a  friendly  society  provide  for  refer- 
ence of  disputes,  the  Cou/nty  Court  is  deprived  ofjurisdie- 
tion  by  the  18  d:  19  Viet.  e.  63. 

Where  the  Judge  of  a  County  Court  decides  such  a  dis- 
pute  as  is  within  the  rules,  and  thereby  acts  beyond  his 
jurisdiction,  an  application  to  a  Superior  Court  for  a 
prohibition  after  execution  issued  upon  the  judgm^ent  below, 
must,  if  it  can  be  made  at  all,  be  made  promptly,  or  the 
Court  vnll  not  interfere. 

Motion  for  a  rule  to  show  cause  why  a  Prohibition 
should  not  issue  to  the  Judge  of  the  County  Court  of 
Hull. 

The  question  arises  under  the  Friendly  Societies  Act, 
18  &  19  Vict.  c.  68,  which,  by  sect.  40,  enacts,  that  "every 
dispute  between  the  members  of  any  society,  ftc.,  or  any 
person  claiming  through  or  under  a  member,  or  under 
the  rules  of  such  society,  and  the  trustee,  treasurer,  or 
other  officer,  or  the  committee  thereof,  shsll  be  decided 
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in  manner  directed  by  the  rules  of  such  society,  ftc.  ;'* 
and,  by  sect  41,  gives  the  County  Court  jurisdiction 
in  the  cases  of  disputes,  &c.,  where  the  rules  of  the 
society  do  not  prescribe  any  other  mode  of  settling  such 
disputes. 

Plaiutiffwas  a  member  of  the  "  Victoria  Lodge "  of 
Odd  Fellows  of  the  Hull  district  He  brought  his  plaint 
in  the  Hull  County  Court,  to  recover  £10,  which  he 
alleged  to  be  due  to  him  under  the  23rd  rule  of  the  so- 
ciety. But,  by  rule  32,  if  any  disputes  should  arise 
between  a  member  of  the  society,  and  certain  other  per- 
sons, with  respect  to  any  sum  exceeding  21«.,  it  was  to 
be  referred  to  arbitration.  On  the  11th  of  September  the 
plaint  was  Heard,  and  the  Judge's  attention  was  called  to 
the  rules  of  the  society,  notwithstanding  which  he  pro- 
ceeded with  the  case,  and  gave  judgment  for  debt, 
and  costs.  On  the  20th  of  September  notice  was  given 
to  the  officers  of  the  County  Court  of  an  intention  to 
apply  for  a  prohibition.  On  the  10th  of  October  a  sum- 
mons was  taken  out  at  Chambers,  and  served  on  the  13th 
of  October.  On  that  same  day,  the  13th,  the  debt  and 
costs  were  paid  under  an  execution. 

J}ama(mf  for  the  motion,  now  contended  that  the 
County  Court  Judge  had  no  jurisdiction,  disputes  between 
the  members  of  this  society  being  ordered  by  the  rules  to 
be  referred,  and  the  statute  providing  that  the  rules 
should  so  order. 

Turner  and  Others  v.  ScoU,  28  L.  T.  373 
Sinden  and  Others  v.  Bankes,  30  L.  J.  Q.  B.  102. 
2nd.  The  application  was  in  time.    There  was  no 
reason  why  the  Court  should  not  interfere  after  judgment 
Jcmes  V.  Owen,  5  DowL  &  L.  P.  C.  669. 
Prohibition  may  issue  after  judgment  in  a  County  Court 
for  an  excess  of  jurisdiction  not  appearing  on  the  face  of 
the  pleadings  there. 

Marsdm  v.  WardU,  23  L.  J.  Q.  B.  263  ;  8  E.  &  B. 

695. 
Com,  Dig,  "Prohibition,"  D.  Vol.  vii.  p.  140. 
Before  the  debt  and  costs  were  paid,  the  summons  was 
got  at  Chambeni. 

Mabtfn,  B. — As  I  understand,  upon  the  very  day  the 
summons  is  got,  execution  is  taken  out ;  but  you  find  no 
case  in  which  the  summons  is  of  any  avail,  until  it  is 
returnable. 

Boberts  V.  Humlyy,  8  M.  &  W.  120 
is  also  in  &vour,  as  far  as  it  goes. 

BayTnondf  showed  cause  in  the  first  instance,  contend- 
ing that,  as  the  Act  creating  the  County  Courts  clearly 
gave  them  jurisdiction  in  cases  like  this,  it  was  a  ques- 
tion whether  it  was  intended  to  take  away  that  jurisdic- 
tion by  the  18  ft  19  Vict.  c.  68,  ss.  40  and  41. 

[Haktik,  B. — ^That  appears  to  be  the  veiy  intention  of 
the  Act.] 

2nd.  The  application  is  too  late.  There  was  nothing 
here  to  prohibit,  the  money  having  been  already  paid. 
The  old  rule  was,  that  after  judgment,  the  Court  would 
not  interfere ;  and  that  was  upheld  by 


JSsD  parte  Cowan,  assignee  of  Richmond,  a  Bankrupt^ 
8  B.  ft  Al.  123. 

Pollock,  C.B. — ^We  are  all  of  opinion  that  this  appli- 
cation has  failed.  It  is  made  too  late.  It  is  true  that 
upon  the  ground  that  the  Judge  was  told  at  the  trial  that 
he  had  no  jurisdiction,  the  matter  is  put  upon  the  same 
footing  as  if  the  objection  had  appeared  upon  the  face  of 
the  proceedings.  But  on  the  present  occasion,  it  seems 
to  me,  the  delay  is  too  great  to  entitle  the  party  to  make 
this  application.  The  money  is  in  the  hands  of  the 
attorney.  If  a  man  wishes  to  have  the  benefit  of  the 
law,  he  must  promptly  apply.  The  rule  must  therefore 
be  discharged,  but  without  costs. 

Martix,  B. — The  matter,  to  my  mind,  is  this  :  the 
party  who  has  paid  the  money  has  his  remedy  by  an 
action  of  trespass.  There  has  been  a  trial,  a  judgment, 
an  execution,  and  the  money  paid  over.  What  good, 
therefore,  a  prohibition  can  do,  it  is  difficult  to  say.  I 
should  like  to  see  some  other  authority,  that  upon  an 
execution  there  could  be  a  writ  of  prohibition  from  the 
Court.     It  is,  however,  now  too  late, 

Chakkell  and  Wilde,  BB.  concurred. 

BtUe  discharged,  without  costs. 


Probate.    )  Cunliffe  and  Orueeod  v. 
14  Jan.  1863.   )  Cross. 

Before  the  Right  Hon.  Sir  C.  Cresswell. 

Knowledge  of  Contents  of  Will  hy  Testator — Flea 

— Demurrer, 

A  wiU  and  codicil  having  been  propounded  hy  the  eze* 
eutors  of  a  testator,  a  plea  **  that  the  alleged  codicil  was 
not  prepared  in  conformity  with  the  intentions  of  the 
deceased,  and  that  the  deceased  at  the  time  of  the  executum 
of  the  aUeged  codicil,  was  ignorant  of  its  contents,**  toaa 
held  had  on  demurrei\ 

Henry  Cross  died  on  the  6th  of  June,  1862,  leaving  a 
will  and  codicil  in  which  plaintiffs  were  named  executors. 
The  latter  having  propounded  these  documents,  the 
defendant,  who  was  the  next  of  kin  to  the  deceased, 
opposed  the  granting  of  probate,  and  pleaded  inter  alia, 
"that  the  alleged  codicil  was  not  prepared  in  conformity 
with  the  intentions  of  the  deceased,  and  that  the  deceased, 
at  the  time  of  the  execution  of  the  alleged  codicil, 
was  ignorant  of  its  contents,"  To  this  plea  plaintiffs 
demurred. 

Wambey,  Dr, ,  in  support  of  tho  plea,  contended  that 
unless  the  testator  was  acquainted  with  the  contents  of 
the  codicil,  it  could  not  properly  constitute  his  will. 

Spinks,  Dr.,  for  the  plaintiffs,  was  not  called  upon. 

Sir  C.  Cresswell  held  that  the  plea  was  bad.  A 
testator  might  authorise  another  person  to  make  a  will 
for  him,  and  might  execute  it  without  being  aware  c' 
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its  contents.  Even  if  the  facts  alleged  in  the  plea 
were  proved,  they  would  constitute  no  answer  to  the 
declaration. 

Judijmtntfor  the  plaintiffs. 


Adm. 
25,25 
13  Jan 


im.  1 

Nov.  1862.  > 
N.  1863.       ) 


Tms  St.  Cloud. 


Before  the  Bight  Honourable  Dr.  Lushingtx)K. 

Charier-pariy — BUI  of  Lading — Damage  to  Goods 
— Liability  of  Shipovmer — Notice  to  Shipper  of 
the  Charter — Bight  to  sue  of  hare  Assignee  of 
BUI  of  Lading — Measure  of  Damages — ^24  Vict, 
c.  10,  s.  6. 

7%6  mcner  of  a  sJiip,  having  by  charter  assigiied  te 
the  disposal  of  the  charterer  Vic  wImIc  of  the  shi^  except 
accommodation  for  tJie  master  aiid  crew,  the  ajipointment 
of  whom  he  retained  to  himself  is  liable  for  a  breach  of  the 
contract  of  bailment  viukr  a  bill  of  lading  signed  hy  the 
master f — sucJi  as  injury  to  tlie  goods  by  improper  stowage ^ 
-~»/  it  is  not  proved  tluU  the  shipper  had  notice  of  Uie 
charter. 

A  bare  assignee  of  a  bill  of  lading  to  whom  tlie  property 
in  the  goods  has  notpasscd^  and  who  is  tlicrcfore  unable  to 
sue  at  Common  Laxo  under  18  <i*  19  Vict.  c.  Ill,  is  not 
entitled  to  sue  the  ship  undertime  6th  sect,  of  the  Admiralty 
Court  Acty  1861. 

In  estimating  the  damoyjcs  due  to  an  assignee  of  a  bill 
of  lading  for  injury  to  his.  goods,  a  resale  by  him  of  the 
goods  before  delivery  cannot  be  taken  into  account. 

The  plaintiffs  in  this  case  were,  Messrs.  Bardgett, 
Picaiti  k  Co.,  the  assignees  of  certain  lulls  of  lading 
liereijuifter  mentioned.  The  defendant  was  the  owner  of 
the  ''St.  Clond,"  a  foreign  vessel,  and  was  himself 
nsident  at  Genoa.  In  the  month  of  Jane,  1861,  the 
"St.  Cloud"  was  lying  at  New  York,  under  the  com- 
mand of  Giovanni  Profumo,  as  master.  *  On  the  6th  of 
Jime,  a  charter-party,  under  seal,  was  there  entered  into 
by  Profumo  as  master  of  the  ship  of  the  one  part,  and 
by  Archibald  Baxter  of  the  other  part;  whereby  the 
"St.  Cloud*'  was  chartered  to  Baxter  for  a  voyage  from 
Kew  York  to  London.  The  principal  terms  of  the 
c2mrter-party  were  these  :  the  whole  of  the  vessel  (except 
the  cabin,  deck,  and  the  necessary  room  for  the  accom- 
modation of  the  crew,  and  the  stowage  of  the  sails,  cables^ 
and  provisions)  to  be  at  the  disposal  of  the  charterer  ;  no 
goods  to  be  laden  otherwise  than  from  the  charterer  or  his 
agent ;  the  owner  to  find  the  ship  in  all  requisites  and  men. 
One  Thomas  Bigney  shipped  on  board  two  porcels  of 
wheat  under  bills  of  ladii|f  dated  respectively  the  17th 
and  S4th  of  June.  There  was  no  evidence  under  what 
circumstances  the  shipment  was  made,  whether  with  or 
withoQt  ttotice  to  Rigney  of  the  charter-party.  Neither 
1^  of  lading  contained  any  relecenoe  to  the  duater* 
putXf  0r  ipccified  to  whom  frei^t  ahoold  bo  payable ; 


each  was  simply  signed  by  Profumo  as  master.  Both 
bills  of  lading  were  indorsed  to  the  plaintiffs,  but  it 
appeared  from  the  evidence  of  Mr.  Picard  himself  that 
the  plaintiffs  were  purchasers  of  the  second  parcel  only  ; 
the  bill  of  lading  of  the  first  parcel  of  wheat  having  been 
indorsed  to  the  plaintifis  with  the  sole  purpose  of  enabling 
them  to  receive  the  wheat  and  sell  it  for  third  parties. 
Before  the  arrival  of  the  "St.  Cloud"  in  London,  the 
plaintiffs  entered  into  a  sab-contract  to  sell  to  Messrs. 
Ih-essler  the  two  parcels  of  wheat,  in  bond  for  transhipment 
to  France.  On  the  29th  of  July,  the  "  St.  Cloud  "  arrived 
in  London,  and  Pn^hmo  delivered  to  the  plaintiffs  the 
two  parcels,  and  received  the  freight ;  but,  u^M>n  ezami- 
nation,  the  plaintiffs  found  the  wheat  to  be  so  heated, 
that  delivery  of  it  to  Messrs.  Dressier  was  impossilde : 
they  therefore  landed  the  wheat,  dried,  and  warehoused 
it,  and  finally  sold  it  in  the  market.  The  plaintiffs 
then  instituted  the  present  action  against  the  "St. 
Clou  J,"  and  her  owner,  under  the  6th  sect,  of  the 
Admiralty  Court  Act,  1861,  which  is  as  follows  : — "  The 
High  Court  of  Admiralty  shall  have  jurisdiction  over  any 
claim  by  the  owner,  or  consignee,  or  assignee,  of  any 
bill  of  lading  of  any  goods  carried  into  any  port  in 
England  and  Wales,  in  any  ship,  for  damage  done  to  the 
goods,  or  any  part  thereof  by  the  negligence  or  mis- 
conduct of,  or  for  any  breach  of  duty  or  breach  of  contract 
on  the  part  of  the  owner  or  master  or  crew  of  the  ship, 
imless  it  is  shown  to  the  satisfaction  of  the  Court,  that, 
at  the  time  of  the  institution  of  the  cause,  any  owner  or 
part  owner  of  the  ship  is  domiciled  in  England  or 
Wales,  Sui."  The  plaintiffii  alleged  that  the  injury  to 
the  com  had  been  caused  by  bad  stowage,  and  claimed 
damages  as  follows  : — 

For  expense  of  warehousing,  &c     .     .   £142  19    6 
For  loss,  being  the  difference  between 

the  price  which  the  two  parcels  of 

wheat  had  actually  fe'tched,  and  the 

price  which  would  have  been  obtained 

had  the  sub-contract  with  Messrs. 

Dressier  been  carried  out  ....        18    4    1 


£161    3    7 

In  November  of  the  present  year,  the  Court  found  that 
the  heating  of  the  corn  had  been,  *in  fact,  occasioned  by 
improper  stowage,  but  reserved  the  legal  questions  as  to 
the  liability  of  the  defendant,  and  the  measure  of 
damages.     These  questions  now  came  on  for  argument. 

Ihr.  Twiss,  Q.C.,  and  Clarkson  for  the  plaintiffs. 
Brett,  Q.C.f  sad  Lushingion  tor  the  defendant. 

The  questbns  raised  were  aa  follows  :— 

1.  As  to  the  perstm  liable  at  common  law. 

For  the  plaintiffs  it  was  contended  that  the  liability 
fell  upon  the  shipowner,  because, 

(a)  Liability  is  coireUitive  with  lien  for  fraighl^  both 
being  dependent  upoa  posses&on  of  the  ship ;  and  here 
the  charter-pafftywM  not  sack  m  todiveattha  abkgowoM^ 
of  possessioa. 
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Smith,  Mere.  Law,  805. 

MtxdaehJan,  Mcr.  Skip,  308. 

OilkisiniY.  MiddUtm,  2  C.  B.  (n.  &)'.184,  150,  153. 

(b)  The  defendant  was  bonnd  to  show  that  the  shipper 
had  notice  of  the  charter-party. 
Major  V.  WhiU,  7  C.  &  P.  41. 

For  the  defendant  it  was  contended  that  the  liability 
fell  upon  the  charterer,  becanse, 

{a)  By  the  charter  the  defendant  had  effectually 
dirested  himself  of  possession. 

Newberry  v.  Colvin,  8  B.  &  Cr.  183  ;  1  CI.  &  Fin. 
283. 

{h)  This  was  an  ac1ioi>  for  breach  of  contract ;  and  in 
making  the  contract  to  carry  the  goods,  the  master  was 
the  agent  for  the  charterer,  and  not  for  the  defendant. 

Marquand  v.  Banner,  6  £11.  &  B.  232. 

Sehuater  v.  MeKellar,  7  £11.  ft  B.  704. 

(e)  Kotice  is  unnecessary.  It  was  the  duty  of  the 
shipper  to  inquire. 

Blakie  v.  SUmbridge,  5  Jur.  (n.  s.)  118L 
MarraU  v.  Wise,  9  B.  &  Cr.  712. 
Broadbenl  t.  Barlow,  7  Jur.  (n.  8.)  479. 

At  any  rate,  supposing  notice  to  be  material,  and  the 
burden  of  proof  to  fall  in  the  first  instance  upon  the 
defendant,  yet,  upon  production  of  the  charter-party,  the 
presumption  is  changed,  and  the  burden  of  proof  is 
shifted  upon  the  plaintiffs. 

2.  If  the  defendant  is  not  liable  at  Common  Law,  is 
he  made  liable  in  the  Admiralty  Court  under  the  6th 
sect,  of  Admiralty  Court  Act,  1861  ?  The  arguments,  so 
far  as  they  turned  upon  the  words  of  the  statute,  will  be 
found  in  the  judgment.  The  defendant  also  relied  on 
instances  of  a  restricted  meaning  being  put  upon  general 
words  in  a  statute. 

Hawkins  y.  OeUhereole,  6  De  G.  M.  fc  6.  1. 

7%e  Zollverem,  Swabey  Ad.  Bep.  96. 

And  see  the  interpretation  cf  15  &  16  Yict.  c.  86,  s. 
60,  in 

Birhmhsad  Docks  v.  Laird,  4  De  G.  M.  &.  G.  732. 

LangdaiUY.  Briggs,  2  Jur.  (n.  8.)  982. 

Jackson  y.  Tumbp,  I  Drew.  617. 

8.  As  to  the  right  of  plaintiffs  to  sue.  The  plaintiffs 
having  under  the  Bills  of  Liading  Act,  18  &  19  Vict.  c. 
Ill,  no  right  to  sue  at  Common  Law  as  to  the  bill  of 
lading  of  which  they  were  bare  assignees,  without  owner- 
ehip  of  the  goods  therein  comprised,  was  a  right  to  sue 
in  the  Admiralty  Court  conferred  upon  them  by  the 
6th  sect  of  the  Admiralty  Court  Act,  18^1?  The 
arguments  are  reviewed  in  the  judgment,  and  see  the 
aiguments  stated  above  on  question  2. 

4.  Ab  to  the  measure  of  damages. 

The  plaintiffs  daimed  as  the  measure  that  recognised 
in  the  Admiralty  Court,  resiiiictio  in  inUgrum. 

For  the  defendant   it   was  argued  that  the  Court 
'would  adopt  tha   measure  of  damages   which   would 


be  applied  in  Common  Law ;  this  would  be  t^ 
difference  between  the  market  price  of  the  damaged 
wheat  and  that  of  sound  wheat  at  the  date  of  the  arrival 
of  the  ship,  without  leg/ud  to  any  sub-contract. 

Josling  y.  Irvine,  80  L.  J.  £x.  78. 
Hadley  y.  Baxendale,  9  Exch.  841. 

It  was  also  contended  for  the  defendant,  that  the  sub- 
contract was,  under  the  circumstances,  void  by  tha 
Statute  of  Frauds,  no  ugned  bought  note  having  been 
produced. 


De.  Lushingtok  (after  stating  the  facts). — ^The  course 
taken  in  the  argument  compels  me  to  decide,  in  the  first 
instance,  the  important  question,  whether,  in  the  cir- 
cumstances of  this  case,  the  defendant,  who  is  the  owner 
of  the  ship,  would  be  responsible  at  Common  Law  for  a 
breach  of   the  contract  of  bailment  under  the  bill  of 
ladiDgt  Frim&  £acie,  I  apprehend  that  at  Common  Law  the 
owner  of  the  vessel  is  the  person  responsible  for  damay 
done  to  goods  earned  in  his  vessel     But  there  are  cases, 
of  which  Newberry  v.  Colvin  is  the  leading  one,  which 
establish  that  where  a  vessel  is  by  charter  demised  (in 
terms  or  otherwise)  to  another  so  as  to  divest  the  owner 
altogether  of  possession,  the  liability  for  damage  done  to 
goods  is  shifted  from  the  owner  to  the  charterer  who  pro 
Uld  vice  is  regarded  as  the  owner.     Again,  the  judgment 
in  ScfmsUr  v.  MeKellar,  shows  that,  in  the  opinion  of  the 
Court  of  Queen's  Bench,  even  where  the  charter-party 
does  not  amount  to  a  demise,  yet  under  the  curcumstances 
of  the  case  put  in  that  judgment  by  way  of  illustration,  the 
master  in  making  the  contract  evidenced  by  the  bill  of 
lading  is  to  be  considered  as  the  agent  of  the  charterers,  and 
not  of  the  owner.    But  the  present  case  is  distinguisliable 
from  both  these  classes  of  oases :  from  that  oi  Newberry 
V.  Colvin,  because,  looking  to  the  temw  of  this  charter- 
party,  I  am  clearly  of  opinion  that  neither  in  words  nor 
in  effect  is  a  demise  of  the  vessel  created,  and  that  the 
owner  through  the  master  never  lost  possession  of  the 
vessel ;  from  that  of  Schuster  v.  MeKellar,  because  here 
the  'shipper  is  not  proved  to  have  had  notice  of  the 
I  charter-party.     Until  he  had  such  notice  he  would  be 
justified  in  supposing  that,  in  dealing  with  the  master 
for  the  carriage  of  his  goods,  he  was  dealing  with  the 
owner's  agent.     I  wish  it  to  be  understood  that  I  am 
now  speaking  of  cases  where  the  charter-party  does  not 
amount  to  a  demise,  and  of  these  only.     In  such  cases, 
at  all'  events,  the  master  is  primd  facie  acting  for  the 
owner  of  the  ship,  for  he  is  the  owner's  general  agent.     I 
think  if  the  owner  founds  a  claim  for  exemption  from 
liability  on  the  score  of  the  charter-party,  he  must  bear 
the  burden  of  proof-~-he  must  show  that  the  shipper  had 
notice  of  the  charter,  and  was  aware  that  in  making  the 
contract  the  master  was  agent  jfor  the  charterers.    In  this 
case  the  owner,  the  defendant,  has  given  no  evidence  to 
this  effect.     I,  therefore,  come  to  the  conclusion  that,  at 
Common  Law,  he  would  be  held  responsible  for  damages 
done  to  the  goods  carried  in  his  ship,  and,  as  he  is 
resident  abroad*  he  and  his  ship  are,  under  the  Otli 
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section  of  the  Admiralty  Court  Act,  1861,  amenable  to 
the  jurisdiction  of  this  Court. 

Then  as  to  the  right  of  the  plaintiffs  to  sue.     It  is 
clear  that,  at  Common  Law,  under  the  1st  section  of  the 
BiUs  of  Lading  Act,  they  have  a  right  to  sue  as  to  that 
bill  of  lading  which  comprised  the  goods  of  which  they 
were  the  purchasers.     It  is  equally  clear  that  under  the 
same  section,  they  have  no  right  to  sue  at  Common  Law 
as  to  the  other  bill  of  lading  assigned  to  them  merely  to 
enable  them  to  sell  for  other  parties.   But  the  question  is, 
whether  the  6th  section  of  the  Admiralty  Court  Act,  1861, 
confers  a  new  right  of  action  in  this  Court  upon  those 
who  had  none  before  in  the  Common  Law  Courts — ^yiz., 
upon  bare  assignees  ?    The  statute  is  certainly  remedial, 
and  there  is  no  qualification  to  the  word  assignee.     The 
words  are,  ''The  Court  shall  hare  jurisdiction  over  any 
claim  brought  by  the  owner,  consignee,  or  assignee  of 
any  bill  of  lading,  &c."    At  first  sight,  it  is  certainly  a 
strong  proposition,  that  the  Court  is  to  import  from  the 
Bills  of  Lading  Act,   as  a  qualification   to  the  term 
assignee,  the  words,  ''to  whom  the  property  of  the  goods 
shall  pass."    But  I  think  the  statute  itself  furnishes 
grounds  for  this  construction.    The  preamble,  indeed, 
proves  but  little.     But  the  words  of  the  6th  sect,  are 
not  that  there  shall  be  a  ri{f?U  of  action  in  all  cases  by 
the  assignee,  but  that  "the  Court  shall  hare  Juritdie- 
tion  over  any  claim  by  the  assignee."    The  words  "any 
claim  "  must  mean  "  any  claim  lawfully  maintainable  at 
the  time  of  the  passing  of  this  Act."    If  it  had  been 
intended  to  create  any  new  right  of  action,  the  Legis- 
lature would  have  expressed  such  intention  in   more 
specific  terms.     Again,  look  to  the  consequences  which 
would  follow  if  the  plaintiffs*  interpretation  were  adopted, 
and  a  nude  assignee  acquired  a  right  of  action.     The 
effect  of  the  proviso  which  prohibits  the  jurisdiction  of 
this  Court,  if  at  the  time  of  the  institution  of  the  suit 
any   owner  or  part-owner  of  the  ship  is  domiciled  in 
England  or  Wales,  would  be  this — ^that  a  nude  assignee 
would,  if  the  owners  of  the  ship  were  oy;t  of  the  country, 
have  a  right  of  action  in  the  Admiralty  Court,  and  in 
that  Court  alone  ;  but  woidd,  if  the  owners  of  the  ship 
were  in  this  country,  have  no  right  of  action  either  in 
the  Admiralty  Court  or  at  Common  Law.     Such  a  con- 
sequence is  so  inconsistent  with  reason,  that  I  cannot 
believe  it  was  the  intention  of  the  Legislature.     There 
js  another  consequence  which  might  happen,  and  must 
be  noticed.     If  a  bare  assignee  were  permitted  to  sue,  and 
the  ship  brought  in  and  sold,  and  the  proceeds  paid  to 
the  bare  assignee,  the  beneficial  owner  of  goods,  if,  as 
might  well  be  the  case,  he  were  a  resident  abroad,  would 
lose  aU  his  remedy  against  the  ship.     On  the  other  hand, 
the  construction  claimed  by  the  defendant  satisfies  all  the 


whom  has  been  transferred  a  beneficial  interest  in  the 
goods. 

For  these  reasons  I  have  come  to  the  conclusion,  that 
a  nude  assignee  has  not,  by  virtue  of  this  statute, 
acquired  a  new  right  of  action  in  the  Admiralty  Court. 
The  claim  of  the  plaintiffs  must,  therefore,  be  confined 
to  the  one  parcel  of  wheat,  of  which  the  plaintiffs  were 
the  purchasers. 

The  last  question  to  be  determined  relates  to  the 
amount  of  damages.  The  Court  is  not  accustomed  to 
assess  damages  in  the  first  instance,  and  I  am  not  dis- 
posed in  this  case  to  depart  from  the  ordinary  course. 
I  shall  refer  the  amount  of  damage  to  the  Begistrar  and 
merchants.  The  usual  measure  of  damages,  in  this 
Court,  has  been  restitutio  in  integrum,  extending  to  con- 
sequential damages.  But  the  only  cases  of  damage  found 
on  the  records  of  this  Court  (excluding  the  very  ancient 
records),  are  cases  arising  from  collision, — cases,  that  is, 
of  tort,  and  not  like  the  present,  of  breach  of  contract. 
The  Re^^trar  will  bear  in  mind  the  cases  of  Jading  v. 
Irvine,  80  L.  J.  Ex.  78,  and  Peterson  v.  Ayre,  18  C. 
B.  858.  Those  are  cases  not  exactly  the  same  as  the 
present,  because  in  them  there  was  complete  failure  of 
delivery  of  the  goods,  but  similar.  They  seem  to  show 
that  the  Common  Ijaw  Courts,  in  assessing  damages  for 
breach  of  contract  under  the  circumstances  stated,  would 
award  such  a  sum  as,  at  the  time  of  the  notice  of  the 
breach,  would  be  sufficient  to  put  the  plaintiff  in  the 
same  position  as  if  no  breach  had  been  committed,  and 
that,  in  such  assessment,  no  regard  would  be  paid  to  the 
existence  of  any  subcontract. 


Adm. 

13  Jan.  1863. 


The  Kasak. 


Before  the  Right  Honourable  Dk.  Lushtngton. 

24  Vict  c,  10,  «.  6 — "-4ny  breach  of  Duty^  or 
breach  of  Contract,**  d:c. 

A  foreign  vessel  was  chartered  to  carry  coals  on  char- 
terers* account  to  a  foreign  port,  and  bring  home  to 
England  a  return  cargo  of  titnJber;  the  charterers  sued 
the  ship  under  the  ^th  sect,  of  the  Admiralty  Court  Ady 
1861,  claiming  damages — Istf  for  non-delivery  of  certain 
coals  on  the  ouiward  voyage :  2ndly,  for  improper  delivery 
of  the  timber  on  the  return  voyage. 

Held,  thai  they  were  not  entitled  to  sue  in  respect  of  Vie 
Twn-delivery  of  the  coals  abroad,  as  the  statute  did  not  give 
the  Court  such  jurisdiction. 

This  was  an  action  brought  against  the  foreign  ship 

"  Kasan,"  under  the  6th  sect,  of  the  Admiralty  Act,  by 

words  of  the  section.     The  plaintiffs,  indeed,  contended  {  the  charterers.     The  petition  set  out  a  charter  whereby 

the  vessel  was  engaged  to  proceed  from  Cardiff  to  Port 
Isabella,  in  the  island  of  Havilan,  with  a  cargo  of  coals 
on  charterers*  account,  thence  to  proceed  to  Moulmein, 
or  other  Indian  port,  and  load  a  cargo  of  timber  to  be 
delivered  in  England.  The  petition  then  charged  that 
certain  coals,  shipped  at  Cardiff  under  bills  of  lading,  by 


that,  if  "assignee  "  meant  only  an  "assignee  to  whom 
the  property  in  the  goods  shall  pass,"  there  would  be  no 
distinction  in  the  words  "  the  owner  or  assignee ; "  but  I 
apprehend  that  the  owner  is  the  person  originally  pos- 
sessed of  the  goods  ;  the  assignee  spoken  of,  is  the  person 
to  whom  the  bill  of  lading  has  been  assigned,  and  to 
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Pinto  Perez  k  Co.  (tblrd  parties),  to  be  delivered  to 
order  or  assigns  at  Port  Isabella,  were  not  delivered,  and 
also  that  certain  timber  shipped  on  account  of  charterers 
at  Moulmein,  was  not  delivered  in  England  according  to 
the  charter. 

The  question  was  now  raised  on  motion,  whether  the 
plaintiffs  were,  under  the  jurisdiction  created  by  the  6th 
sect,  of  the  Admiralty  Court  Act,  1861,  entitled  to  sue 
in  respect  of  the  non-delivery  of  the  coals  on  the  outward 
voyage  ? — {See  this  section  set  out  in  the  St.  Cloitd,  antCt 
p.  244.) 

TwlsSf  Q.C.f  and  Liishhigtmif  for  the  defendants,  tlie 
owners  of  the  **  Kasan." — ^The  Court  has  no  jurisdiction. 
The  whole  section  applies  only  to  claims  in  re.sj)ect  of 
goods  imported ;  it  does  not  apply  to  goods  exported. 
The  words  "for  any  breach  of  duty,  or  breach  of  con- 
tract," &c.,  must,  by  iea.sonable  interpretation,  be  taken 
to  refer  to  what  has  gone  before,  so  as  to  make  "con- 
tract** mean  contract  in  respect  of  the  goods  carried 
into  England  :  otherwise  "  any  breach  of  contract"  will 
mean  breach  of  any  contract  whatever ;  it  might  even 
mean  breach  of  promise  to  marry. 

In  the  IroiisitUs  (31  L.  J.  Ad.  129)  the  Court  put  a 
strict  interpretation  on  this  very  sentence,  and  confined 
the  words  "owner,  master,  or  crew  of  the  ship,"  to 
refer  to  the  ship  previously  indicated,  namely,  the  ship 
in  which  the  goods  liad  been  actually  carried  into 
England. 

Deane,  Q,C.j  and  Clarkson,  for  the  plaintiffs. — ^The 
claim  comes  within  the  terms  of  the  statute.  The 
plaintiffs  are  owners  of  the  timber  "goods  carried  into 


England"  in  the  "Kasan  ;"  and  they  are  suing  "for  a 
breach  of  contract  by  the  owners  or  master  of  the  ship," 
These  latter  terms  are  general  and  independent  of  the 
terms  that  precede,  and  ought  to  be  held  to  extend  to  a 
real  grievance  like  this,  of  which  the  plaintiffs  complain. 
The  defendants  would  read  the  word  "  for  "  as  if  it  was 
"by."  Here,  moreover,  there  was  but  one  contract, 
which  extended  to  the  outwanl  and  the  homeward 
voyage,  to  the  timber  and  the  coals ;  and  the  Court  has 
jurisdiction. 

Dr.  Li'siiinc.ton', — If  the  difficulty  of  deciding  this 
case  con-espouded  at  all  to  the  importance  of  the  ques- 
tion raiso<l,  I  should  take  time  to  consider ;  but,  in  truth, 
I  sec  no  difficulty  at  all.  The  meaning  of  the  section  is 
quite  plain.  It  is  confined  to  the  case  of  goods  carried 
into  England  or  Wales ;  even  Scotland  and  Ireland  are 
not  included.  It  has  nothing  to  do  with  goods  exported 
and  by  contract  deliverable  abroad.  There  is  but  one 
sentence ;  and,  upon  reading  it  in  a  simple,  plain  way, 
the  words  "  for  any  breach  of  duty  or  breach  of  contract" 
clearly  relate  to  the  foregoing  "goods  carried  into 
England  or  Wales. "  Another  argument  might  be  founded 
upon  the  proviso  which  follows,  requiring  that  the  owner 
of  the  ship  shall  not  be  domiciled  in  England  or  Wales. 
For,  in  many  cases  of  goods  exportetl  in  a  foreign  ship, 
the  owner  of  the  ship  might  be  i*csident  in  the  spot 
where  the  cargo  was  to  be  delivered, — at  hand  to  answer 
for  any  alleged  breach  of  the  contract.  I  have,  there- 
fore, no  doubt  that  I  cannot  pronounce  for  the  extended 
jurisdiction  claimed.  I  do  not,  however,  condemn  in 
costs,  as  this  is  a  novel  question  on  the  interpretation  of 
a  statute. 
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14  ft  21  Jan.  1863.  J 

Mortgage — Arrears  of  Interest  on — 3  ^  4  WilL  4, 
c.  27,  s.  42— «  %  wAoiw  payable^ 

The  aehunoledgmaU  of  a  mortgagor  or  his  repreattUa- 
live,  given  to  a  priov  ineumlmmcn;  loHl  not  entitle  that 
prior  incumbrancer  to  recover,  as  against  a  subsequent  in- 
cmnbraneer,  mere  than  6  years'  arrears  of  interest. 

In  McL  42  0/3  <t*  4  WUL  4,  c.  27,  the  expression  ''the 
person  by  whom  the  same  was  payable  **  includes  not  only 
the  person  liable  at  law  by  contract,  but  any  person  having 
an  interest  in  the  land,  who  may  properly  be  made  a  de- 
fcndant  to  a  suit  in  EquUyfor  recovery  of  rent  or  interesL 

This  was  an  appeal  from  a  decree  of  V.-C.  Stuart,  re- 
ported 7  Jnr.  (x.  8. )  407. 

The  material  facts  were  as  follows  : — 

lu  1831  J.  Lane  demised  lands  for  a  term  of  1000  years, 
by  way  of  mortgage,  to  T.  Lane  and  another,  to  secure 
the  payment  to  them,  as  trustees,  of  a  sum  of  money  and 
interest  thereon,  to  be  held  on  the  trusts  of  a  certain 
marriage  settlement.  He  also  gave  the  trustees  his  bond 
for  the  jMiyment  of  the  same  sum  and  interest. 

The  mortgagor,  J.  Lane,  died,  having  devised  the  lands 
to  T.  Lane,  and  having  appointed  him  and  the  defendant 
F.  Lane  his  executors. 

Part  of  the  mortgaged  lands  was  sold,  and  the  pur- 
chase money  was  applied  towards  payment  of  the  mort- 
gage debt. 

In  1848,  by  an  indenture  reciting  the  mortgage  of 
1831,  T.  Lane  granted  the  residue  of  the  mortgaged  lands 
to  one  Boulton,  and  the  defendant  Cutcliffe,  on  certain 
trusts,  for  sale  and  pa^Tnent  of  his  debts. 

After  the  date  of  the  last-mentioned  indenture  a  ftirthcr 
X)ortion  of  the  mortgaged  lands  was  sold,  and  the  pur- 
chase money  being  applied  in  further  reduction  of  the 
mortgage  debt,  there  remained  due  on  the  security  the 
principal  sum  of  404^.  7^. 

In  1856,  in  consideration  of  555/.  14s.  lid.,  the  mort- 
gage debt  and  all  interest  due,  and  to  become  due  there- 
on, and  all  the  securities  for  the  same,  were  transferred 
to  the  plaintitr,  by  an  indenture  made  between  T.  Lane 
of  the  first  part,  T.  Lane  and  the  other  trustee  for  the 
time  being  of  the  above  mentioned  marriage  settlement 
of  tlie  second  part,  and  the  plaintiff  of  the  third  part. 
This  indenture  contained  an  acknowledgment  by  T.  Lane 
tliat  there  was  then  due  on  the  mortgage  security  the  sum 
of  3022.  165.  l(kl.  for  arrears  of  interest. 

T.  Lane  died  intestate  in  1859,  peaving  the  defen- 
dant F.  Ijane  his  heir-at-law.  There  was  no  personal 
veproaentfttiTe  of  T.  Lane. 


The  bill  was  filed  in  1861,  against  F.  Lane  and  the 
persons  entitled  under  the  deed  of  1848,  to  obtain  pay- 
ment of  what  was  ovring  on  the  mortgage  security,  or  fore- 
closure. 

The  principal  question  that  arose  in  the  case  was, 
whether,  as  against  the  persons  entitled  under  the  deed 
of  1848,  the  account  for  interest  on  the  mortgage  debt 
was  to  be  confined  to  the  six  years  immediately  preceding 
the  filing  of  the  bill,  or  whether,  by  virtue  of  the  acknow- 
ledgment by  T.  Lane,  the  mortgagee  could,  notwithstand- 
ing the  3  ft  4  Wm.  4,  c.  27,  recover  against  them  the 
arrears  of  3022.  15«.  lOcI.,  the  greater  part  of  which, 
but  for  that  acknowledgment,  could  not  have  been  so 
recovered. 

The  Vice-chancellor  decided  that  the  acknowledgment 
was  sufficient  to  entitle  the  transferee  of  the  mortgage  to 
the  whole  of  the  arrears. 
The  defendants  appealed  from  this  decision. 

Bacon,  Q.C.,  and  W.  W.Karslake,  for  the  appellants. 
A  subsequent  mortgagee  cannot  be  deprived  of  the 
benefit  of  the  Statute  of  Limitations  by  the  acknowledg- 
ment of  the  mortgagor, 

Lord  St.  John  v.  Boughton,  9  Sim.  219. 
Fordham  v.  Wallis,  10  Hare,  217. 
Putnam  v.  Bates,  3  Russ.  188. 
Roddam  v.  Morley,  1  De  G.  &  J.  1. 
So  it  had  been  decided  that  advances  made  by  a  prior 
incumbrancer,  after  notice  of  a  subsequent  incumbraiu^e, 
must  be  postponed  to  it, 

BoU  V.  Hopkiiison,  3  Be  G.  &  J.  177  ;  affirmed  (nom. 
Hopkinson  v.  Rolt)  in  Dom.  Proc.  7  Jur.  1209. 
Natural  and  substantial  justice  is  secured  by  preserving 
the  rights  of  the  mortgagee  against  the  mortgagor. 

On  the  analogous  question  between  legatee  and  devisee, 
they  cited, 

•  _ 

Francis  v.  Grover,  5  Hare,  39. 

Matins,  Q.C.,  and  W.  F.  Bobinson,  for  the  respon- 
dents, cited 

liord  St.  Loonai-d's  comments  on  the  40th  section  of 
the  3  &  4  Wm.  4,  c.  27,  in  the  "  Real  Property  Sta- 
tutes," 1st  edit.  p.  123. 
This  is  a  castis  omissus  from  the  Act. 
In  the  2Sth  section  it  is  provided,  that  the  acknow- 
ledgment of  one  mortgagee  in  possession  shall  not  bimi 
any  one  besides  himself.     The  principle  of  Bolt  v.  Jlop- 
kinson  does  not  app^.     If  arrears  of  interest  could  1h> 
put  on  the  same  ground  as  further  advances,  a  fii'st  mort- 
gagee could  not  recover  any  single  year*s  interest  when 
in  arrear. 

Bacon,  Q,C.,  in  reply. 

The  word  "  payable"  must  apply  to  every  peison  who 
LBS  the  power  of  pajdng  off  a  mortgage. 
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Thb  Lobd  Chancellor  said,  that  the  case  depended 
en  the  true  construction  of  the  42nd  sect,  of  3  &  4  WilL 
4,  c.  27.  The  Yice-Chancellor  had  decided  that,  where 
there  were  successive  mortgages,  and  arrears  of  interest 
had  accrued  due  on  the  first  mortgage,  the  acknowledg- 
ment of  the  mortgagor  would  enable  the  first  mortgagee 
to  recover  all  the  arrears  as  against  the  second  mort- 
gagee. The  reason  of  the  decision  was,  that  the  Yice- 
Chancellor  interpreted  the  words  "  person  by  whom  the 
same  was  payable,"  as  equivalent  to  '^  person  liable  at 
law  to  pay  the  interest  under  the  contract,"  and  had, 
therefore,  considered  the  second  mortgagee  as  not  in- 
cluded in  the  term.  This  would  lead  to  extraordinary 
and  unreasonable  consequences  :  if  well  founded,  the 
rights  of  one  person  might  be  taken  away  by  the  act  of 
another.  If  a  second  mortgagee  were  in  possession,' and  a 
first  mortgagee  sought  to  foreclose  his  mortgage,  could 
not  the  second  avail  himself  of  this  enactment  for  the 
purpose  of  redeeming  the  first  ?  But  according  to  the 
decree,  the  mortgagor  or  his  representatives  (who  might 
have  no  interest  in  the  property)  could  yet  chaise  it 
anew  with  any  arrears  against  the  second  mortgagee. 
The  Court  was  boimd  to  find  some  consti-uction  of  the 
Act  not  Inconsistent  with  natural  justice.  The  vice  of 
the  decision  lay  in  the  limited  interpretation  given  to  the 
words  '*  by  whom  payable,"  which  denoted,  not  merely 
those  who  were  legally  bound  to  pay,  but  all  against 
whom  payment  might  be  enforced  by  any  action  or  suit. 
If  a  legacy  were  charged  on  lands  specifically  devised, 
the  devisee  was  not  bound  by  any  contract,  yet  he  was  a 
person  by  whom  the  legacy  was  payable,  inasmuch  as  he 
had  a  right  to  redeem  the  lands  by  payment  of  the  legacy. 
The  words  of  the  section,  far  from  being  intended  to 
have  a  limited  construction,  were  apparently  chosen  to 
include  every  person  having  an  interest  in  the  land  who 
might  be  properly  sued  as  a  defendant  in  £quity  in 
respect  of  it. 

It  was  not  the  intent  or  effect  of  the  section  to 
give  a  mortgagor,  or  other  person,  statutory  power 
to  deprive  a  subsequent  incumbrancer  of  the  benefit  of 
the  enactment  by  giving  an  acknowledgment  to  a  prior 
incumbrancer.  Its  object  was  to  enact  a  plain  rule,  that 
no  person  having  a  charge  on  land  should  recover  more 
than  six  years'  interest  against  any  person  interested  in 
the  land,  except  through  an  acknowledgment  signed  by 
such  last -mentioned  person,  or  by  some  fonner  owner 
from  whom  his  interest  was  derived.  The  order  must  be 
reversed  so  far  as  related  to  arrears  of  interest  on  the 
mortgage  of  1831,  and  the  plaintiff  must  be  declared  en- 
titled to  six  years*  interest  only.  The  deposit  must  be 
returned,  and  the  plaintiff  mustypay  such  costs  other 
than  the  costs  of  the  rehearing,  as  had  been  occasioned 
by  the  larger  claim. 

Lord  Chanoellop.  I   ^^^^  ^  p^,^^ 

16  Jan.  1863.         3 
Marigage  of  WifeB  realty^^Bankruptcy  of  Hus- 


band— Equity  to  a  settlement — ExwieraHon — 
Bedemption, 

Where  husband  and  wife  join  in  mortgaging  real  estate 
of  Ubc  wife  for  a  debt  of  the  htcsband,  the  wife —  the 
htuhand  becoming  bankrupt  and  his  assignees  declining 
to  redeem — Jias  a  right  founded  upon  her  equity  to  exone- 
ratunif  to  prove  against  the  husbands  estate  for  the  debt, 
to  receive  a  dividend,  and  to  redeem  the  estate, 

Semble— 5A«  can7U>t  as  plaintiff  assert  a  right  to  a 
settlement  out  of  the  htabands  interest  in  her  real  estate. 

"W.  Cleaves  and  Ann  his  wife,  being  seised  of  real 
estate  in  right  of  the  wife,  conveyed  it,  by  way  of  mort- 
gage, to  T.  Pyke,  to  secure  700^,  advanced  to  the 
husband. 

The  mortgage  deed  contained  a  proviso,  that  on  pay- 
ment of  the  mortgage-money,  the  mortgagee  should  re- 
assure the  estate  to  the  use  of  Ann  Gleaves,  her  heirs  and 
assigns  ;  and  also  a  covenant  by  W.  Gleaves  for  the  pay- 
ment of  the  mortgage  debt  and  interest. 

The  deed  was  duly  acknowledged  by  Ann  Gleaves: 
and  default  was  made  in  payment  of  the  mortgage  debt. 

Subsequently  W.  Gleaves  became  bankrupt,  and 
thereupon  his  wife,  by  her  next  friend,  filed  a  bill 
against  her  husband's  assignees  in  bankruptcy,  the 
mortgagee,  and  her  husband. 

The  bill  stated  that  no  settlement  had  been  made  on 
the  wife  :  that  there  was  a  large  family  :  and  that  the 
whole  value  of  the  mortgaged  estate,  which  was  the  only 
means  of  support  for  the  wife  and  children,  was  not  more 
than  8002. 

It  also  stated  that  the  assignees  refused  to  permit 
the  mortgagee  to  prove  against  the  bankrupt's  estate  for 
the  moneys  due  upon  the  mortgage  without  first  realising 
or  giving  up  the  husband's  interest  in  the  mortgaged 
property ;  and  prayed  for  a  declaration  that  the  mort- 
gaged property  ought  to  be  exonerated  out  of  the  hus- 
band's estate  in  bankruptcy  other  than  his  interest  in 
the  mortgaged  property ;  that  the  mortgagee  might  be 
directed  to  prove  against  the  husband's  estate  for  the 
whole  amount  of  his  debt ;  that  the  husband's  interest 
in  the  mortgaged  property  might  be  settled  on  the  wife ; 
and  that  she  might  be  allowed  to  redeem,  and  to  have 
the  property  conveyed  to  her  separate  use  on  payment  of 
the  mortgage  debt,  less  the  dividends  to  be  received  by 
the  mortgagee,  or  upon  payment  of  the  whole  debt,  with 
rights  over  against  the  bankrupt's  estate. 

The  decree  of  the  Master  of  the  Rolls  directed  a  settle- 
ment of  the  equity  of  redemption  on  the  wife  and 
children. 

The  assignees  appealed. 

Cole,  Q,C.,  and  Kai/y  for  the  plaintiff. 
1st.  The  plaintiff  is  entitled  to  have  the  whole  of  her 
husband's  interest  settled  upon  herself  and  children. 
The  equity  to  a  settlement  extends  to  the  husband's 
interest  in  a  wife's  real  estate, 

Slurgis  v.  Cluimpneys,  5  My.  &  Or.  97. 
Hanson  v.  Keating,  4  Hare,  L. 
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[The  Lord  Chancellor. — In  Stiirgis  v.  Champiusys^ 
the  assignees  were  plaintiffs,  and  relief  was  given  on  the 
principle  that  he  who  seeks  equity  must  do  equity.] 

It  has  long  been  decided  that  the  wife  niay  assert  her 
equity  as  jilaintiff, 

Ladij  Elibank  v.  Moniolmi,  5  Ves.  737  ;  1  W.  & 
T.  Lead.  Ca.  341  (2nded.). 
The  same  rule  has  been  adopted  with  regard  to  real  estate, 
Worfham  v.  Peniberion,  1  Do  G.  &  Sm.  644. 
[The    Lord  Chancellor    said,    that    the    decision    in 
Siurgis  v.  Chavijmeys  had  often  been  disapproved  of.    It 
Wiis  opposed  to  the  principle  that  Courts  of  Equity,  in 
defiling  with  pure  equitable  estates  ought  to  follow  the  | 
law.     That  case  had  stood  so  long  that  he  would  not  dis- 
rc'gaixl  it,  and  the  jurisdiction  there  assumed  might  be 
supported  on  the  ground  that  the  assignees,  by  coming 
for  relief,  submitted  themselves  entirely  to  the  Court. 
But  he  was  not  disposed  to  extend  that  case  by  allowing 
the  wife  as  plaintiff  to  assert  her  equity  as  to  real  estate.] 
Siuily.  The  wife  is  only  a  surety  for  her  husband,  and 
has  a  right  to  have  her  property  exonerated  out  of  her 
estate, 

Aguilar  v.  AguilaVf  5  Madd.  414. 
Earl  of  Kinnoul  v.  Money,  3  Swanst.  202. 
The  creditor  must  prove  for  the  whole  debt  against  the 
bankrupt's  estate, 

ExparU  ffedderly,  2  M.  D.  &  De  G.  487. 

Sdwyiit  Q.C.f  and  E.  F.  Smith,  for  the  assignees. 
In  cases  where  the  husband  takes  an  interest  in  the 
wife's  real  property,  jure  mariti,  equity  follows  the  law, 
and  will  not  give  the  wife  a  settlement, 

DurJuim  v.  Crackles,  8  Jur.  (N.  a.)  1174. 
ffill  V.  Ednwnds,  5  De  G.  &  Sm.  603. 
Tidd  V.  Lister,  3  De  G.  M.  &.  G.  857. 
The  husband  alone  may,  by  deed,  dispose  of  his  interest 
in  the  wife's  real  estate, 

Robertson  v.  Norris,  11  Q.  B.  916. 
Where  a  transfer  by  the  husband  is  merely  in  exercise 
of  a  legal  right,  no  equity  to  a  settlement  arises, 
Warden  v.  Jones,  2  De  G.  &  J.  76. 
Before  proof  in  bankniptcy,  a  security  held  by  a  cre- 
ditor must  be  given  up,  or  the  value  of  it  ascertained  and 
deducted, 

Ex  parte  Smith,  2  Hose,  63. 

Righy,  for  the  other  defendants. 

Cole,  in  reply. 

The  cases  as  to  real  estate,  cited  on  the  other  side, 
apply  only  to  the  particular  assignee  of  the  husband. 
Here  no  relief  is  asked  against  the  mortgagee. 

Tlic  Lord  Cliancellor  asked,  whether  the  assignees 
were  willing  to  redeem  the  estate  ? 

The  life  interest  of  the  husband  not  being  worth  the 
amount  of  the  mortgage  debt,  the  assignees  declined  to 
redeem. 

The  Lord  Chancellor  said,  that  the  husband  and 
ivife,  upon  the  marriage,  became  seised  of  the  fee  simple 


of  the  mfe's  real  estate,  as  tenants  by  entireties  in  right 
of  the  \infe.  By  the  mortgage  deed,  the  fee  simple  was 
conveyed  to  the  mortgagee,  but,  subject  to  the  mortgage, 
the  interests  of  the  husband  and  wife  remained  the  same 
as  before.  Then  followed  the  bankruptcy,  which  operated 
as  an  alienation  by  law  of  the  husband's  interest,  and 
ha^l  the  same  effect  as  if  he  had  made  a  conveyance  to 
the  assignees.  Hereupon  the  interests  of  husband  and 
wnfe  became  divided ;  the  husband's  assignees  being  en> 
titled  to  an  interest  during  his  life,  the  wife  to  the 
inheritance.  The  wife  filed  her  bill,  claiming  the  right 
of  redemption,  and  also  a  right  to  a  settlement  out  of 
the  husband's  interest.  It  was  acknowledged  that  the 
amount  of  the  mortgage  debt  exceeded  the  value  of  the 
husband's  life  interest. 

Now,  the  estate  of  the  wife  having  been  mortgaged 
for  the  husband's  debt,  the  wife  became  a  surety, — not 
that  she  was,  strictly  speaking,  a  surety,  but  she  was  so 
called  by  analogy.  She  had  a  title  to  call  upon  the  hus- 
band to  exonerate  her  estate  ;  that  exoneration  meant 
notliing  more  than  that  she  had  a  right  to  go  in  as  a 
creditor  and  receive  a  dividend.  She  had  also  a  right  of 
redemption,  if  she  desired  to  exercise  it.  Strictly  speak- 
ing, the  first  right  of  redemption  was  in  the  assignees ; 
but  as  they  were  not  desirous  of  exercising  that  right, 
he  should  declare  the  wife  entitled  to  redeem. 

As  to  the  other  contention,  that  she  was  entitled  to  a 
settlement  of  the  whole  equity  of  redemption,  or  of  the 
whole  estate  which  had  passed  to  the  assignees,  it  was 
unnecessary  to  come  to  a  decision,  inasmuch  as  the 
interest  which  passed  to  the  assignees  was  worthless. 
Otherwise  he  should  have  thought  it  necessary  to  review 
and  examine  the  decisions  refen*cd  to,  for  the  purpose  of 
showing  the  ground  of  the  opinion  which  he  entertained 
that  the  wife  was  not  entitled  to  any  such  equity.  * 

Therefore—the  assignees  disclaiming  all  right  and 
equity  of  redemption,  he  should  declare  the  wife  entitled 
to  redeem  on  payment  of  the  moi-tgage  debt,  interest 
and  costs,  and  upon  redemption,  the  husband  consenting, 
the  estate  must  be  settled  as  ordered  by  the  decree 
of  the  Master  of  the  Rolls  ;  in  default  of  redemption,  the 
biU  to  be  dismissed  as  against  the  mortgagee  with  costs. 
He  gave  nothing  to  the  wife  in  respect  of  her  equity  to 
a  settlement. 

The  decree  not  being  in  point  of  form  in  accordance 
with  that  of  the  Master  of  the  Rolls,  he  should  make  no 
order  as  to  costs,  but  the  assignees  were  to  receive  back 
their  dei)osit. 

Note.* — See, 
Barnes  v.  Robinson,  infra,  p.  257. 


Lords 

16  Jan 


Justices.    1    j^  jjj^j^.g  Lunacy. 
N.  1863.        J 


Lunacy — Practice — Bond. 

m 

Where  it  is  desired  to  enforce  against  tJie  cmnmUUc  «^' 
the  estate  of  a  deceased  lunaiic  and  his  sureties  Uu  usual 


24  Jan.  1863.] 
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botid  required  of  the  commUtee  of  the  estate,  thi  proper 
cofitrse  is  to  petition  the  Court  that  tlic  bond  may  he 
deposited  by  the  Master  in  Lunacy  with  the  Q^een*s 
Rememhraneer, 

This  Court  will  not  transfer  the  bmid  to  Uu  adminis' 
irator  of  the  estate  of  the  deceased  lunatic. 

This  was  a  petition  by  the  administrator  and  sole  next 
of  kin  of  a  lunatic. 

The  lunatic  died  intestate  on  the  25th  of  April,  1S62. 

By  a  report,  dated  the  10th  of  May,  1861,  the  Master 
found  that  the  committeo  of  the  estate  of  the  lunatic 
had  made  default  in  duly  perfecting  a  fresh  security  as 
required  by  him,  and  submitteil  that  the  former  grant 
of  the  custody  of  the  estate  of  the  lunatic  should  be 
revoked,  and  a  new  grant  be  made  to  one  James  Davis. 
The  report  was  confirmed. 

By  an  order,  dated  the  10th  of  December,  1861,  it  was 
ordered  that  James  Davis  should  take  such  proceedings 
as  the  Master  in  Lunacy  should  approve  of,  against  the 
late  committee  and  his  sureties  for  the  recovery  of  the 
balance  appearing  to  be  due  from  him  to  the  estate  of 
the  lunatic,  and  that  to  enable  him  to  take  such  pro- 
ceedings, the  bond  of  the  late  committee  and  his  sureties 
should  be  deposited  with  the  proper  officer  in  the  office  ; 
of  the  Queen's  Remembrancer  in  the  Court  of  Exchequer 
until  further  order. 

'  The  bond,  however,  had  not  been  so  transferred  at 
the  time  of  the  death  of  the  lunatic,  and  hence  the  pre- 
sent  application. 

O.  L.  Mussellf  for  the  petitioner,  suggested  whether 
the  bond  could  not  be  transferred  direct  to  the  petitioner 
by  the  Masters  in  Lunacy. 

The  Court,  however,  considered  that  such  a  course 
would  be  tiltra  vires,  and  ordered  the  Master  in  Lunacy 
to  transfer  the  bond  to  the  custody  of  the  Quecn*s 
Remembrancer,  with  liberty  to  the  petitioner  to  take 
such  course  as  might  be  desired. 


Iiords 

16  Jan 


1  o^o       C    ^  Rowley's  Lunacy. 

N.  looo.        J 

« 

Lunacy — Practice — Coats  of  Mortgagor. 


Comwiltees  of  tive  estate  of  a  lunatic  mortgagee  served 
tfie  mortgagor  with  a  petition  that  they  might  be  empowered 
to  recofivey  to  him  tJie  mortgaged  premises — 

Held,  t^uU  the  mortgagor  was  entitled  to  the  costs  of  his 
appearance  out  of  Hie  lunatic^s  estate. 

This  was  a  petition  by  the  committees  of  the  estate  of 
the  lunatic,  that  the  petitioners  might  be  appointed  in  the 
place  of  the  lunatic  to  execute  all  proper  deeds,  &c.,  for 
the  purpose  of  re-convcying  such  hereditaments  and 
premises  to  the  several  parties  entitled  thereto,  or  as 
they  should  direct,  freed  and  discharged  from  the  several 
respective  mortgage  debts  thereby  secured,  and  that 
such  mortgage  securities,  &c.,  now  in  the  custody  of  the 
blaster,  might  be  delivered  to  the  petitioners  as  such 
(touimittees,  to  be  delivered  over  by  them  to  the  several 


persons  entitled  thereto,  on  completion  of  the  re-con- 
veyances. 

The  lunatic,  when  of  sound  mind,  had  advanced 
several  sums  of  money  on  mortgage,  which  his  com- 
mittees were  now  desirous  of  calling  in. 

All  the  mortgagors  were  served,  but  one  only  appeared. 

De  Oex,  for  the  petitioners. 

Speed,  for  the  mortgagor  who  appeared,  asked  fer  lua 
costs, 

Ee  Wheeler,  1  De  G.  M.  &  G.  435. 

The  petition  expressly  prayed  that  the  costs  of  all 
proper  parties  incidental  to  this  application  might  be 
paid  out  of  the  estate  of  the  lunatic. 

The  Court,  considered  that  it  was  the  duty  of  the 
committees,  to  place  themselves  in  such  a  position  as 
would  enable  them  to  re-convey  a  perfect  title  to  the 
mortgagors,  and  if  they  brought  any  mortgagor  before 
the  Court  previous  to  so  doing,  the  estate  of  the  lunatic, 
whose  misfortune  occasioned  the  imperfect  title,  must 
bear  the  costs. 

Note. — In 

Re  Stuart,  4  De  G.  &  J.  317, 

JU  Joius,  9  W.  R.  173, 
where  the  petition  was  presented  by  the  mortgagor  for  a 
reconveyance  or  vesting  order,  the  legal  estate  being  out- 
standing in  the  mortgagee's  lunatic  heir,  the  costs  were 
ordered  to  be  paid  by  the  mortgagor.  See,  however,  cjc 
parte  Richards,  cited  infra. 

In  Hawkins  v.  Perry,  re  Viall  (8  De  G.  M.  &  G. 
489),  the  petition  was  presented  by  a  purchaser  under  a 
decree  for  the  administration  of  the  mortgagor's  estate 
for  an  order  vesting  in  him  the  legal  estate  outstanding 
in  a  lunatic  mortgagee,  and  a  portion  of  the  costs  wcro 
directed  to  be  paid  out  of  the  mortgage-money. — In 

Re  Wheeler,  cited  above, 

ReRiddU,'2ZJj,J,  Ch.  23, 

Re  Thomas,  22  L.  J.  Ch.  858, 
the  petition  was,  as  here,  presented  by  the  committee  or 
other  persons  representing  the  lunatic,  and  the  costs,  as 
here,  were  ordered  to  be  paid  out  of  the  lunatic's  estate. 

In  ex  parte  Richards  (1  J.  &  W.  204),  the  same  course 
was  adopted,  where  the  petition  was  presented  by  the 
mortgagor. 


,.i 


Leader  v.  M*Ewen. 


Ma4Biter  of  the  Bolls. 

Nov.  14,  1862.    Jan.  19, 1863. 

Setting  aside  part  of  a  transaction — Mistake — 
Principal  and  Agent — Practice — Objection  for 
want  of  Parties,  when  to  be  taken. 

The  defendant,  being  jointly  itUerested  with  M.  and  G, 
in  a  foreign  mine,  agreed  to  sell  hit  share  to  Uicm,  upon 
certain  terms  not  to  be  fulfilled  immediately. 

Under  an  arrangement  negotiated  between  M.  and  the 
plaintiff,  the  whole  property  was  conveyed  to  the  plaintiffs 
upon  trust  to  secure  him  an  annuity,     TJie  defendant 
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eoTicuTred  in  this  convcymvce  under  an  impression  that  the 
plaintiff  was,  at  tlie  same  time,  to  execute  a  mortgage 
securing  the  fulfilment  of  the  terms  upon  which  the  defen- 
dant sold. 

The  plaintiff,  in  fact,  executed  this  mortgage,  but 
witJiout  knowing  what  it  vjos,  and  without  having  been 
informed  by  the  defendant  o^tlie  terms  upon  which  he  Iwd 
sold — 

Held,  ihni  the  defendant  ougJU  to  luive  communicated 
directly  wiUh  Ove  plaintiff,  and  that  tlie  Court  was  justified 
in  setting  aside  the  second  instrument  alone,  in  a  suit  to 
which  M,  <fc  G.  were  not  parties. 

An  objection  for  want  of  parties  must  be  taken  cU  the 
opening  of  the  plaintiff^s  case. 


This  was  the  hearing  of  a  snit  instituted  to  set  aside 
one  only  of  two  instruments,  both  having  been  executed 
at  the  same  time,  on  the  ground  that  the  plaintiff 
executed  it  under  a  misapprehension  as  to  its  nature. 

In  July,  ,1861,  a  gentleman  named  Montgomery 
applied,  in  London,  to  the  plaintiff  and  to  a  Mr.  Kettle, 
to  advance  him  4, 000/.  on  the  security  of  the  Rosenthal 
coal  mine,  near  Teplitz,  in  Bohemia,  representing  that  he 
had  purchased,  or  contracted  to  purchase,  the  whole  mine, 
and  that  he  recjuired  2,700/.  to  pay  off  the  incumbrances 
and  expenses  for  which  the  mine  was  liable,  and  the 
remaining  1,300/.  for  working  capital. 

By  an  agreement,  dated  the  24th  of  July,  1861, 
Montgomery  agreed  that  he  would  accompany  the 
plaintiff  to  the  mine ;  and  that  in  case  the  plaintiff 
should  be  satisfied  as  to  its  value,  he  would  cause  the 
mine,  with  the  appurtenances  and  the  plant,  &c.,  to  be 
conveyed,  free  from  all  incumbrances,  except  such  of  the 
incumbrances  intended  to  be  paid  off  with  the  2,700/. 
as  should  not  be  paid  off,  to  such  persons  as  the  plaintiff 
and  Kettle  should  appoint,  to  secure  them  a  rent-charge 
of  2,000/.  a  year  in  perpetuity.  The  agreement  provided 
for  the  management  of  the  mine,  and  for  raising  further 
capital  in  addition  to  the  1,300/.  The  plaintiff  and 
Kettle  agreed  to  advance  1,000/.  a-piece  on  being  satis- 
fied as  to  the  value  of  the  mine.  The  remaining  2,000/. 
of  the  4,000/.  required  by  Montgomery,  was  to  be  raised 
by  selling  part  of  the  annual  rentcharge  of  2,000/. ;  and, 
80  long  as  any  part  of  the  4,000/.  remained  unraised,  part 
of  this  annual  rentcharge  was  to  abate  in  proportion. 

In  fact,  only  one-third  of  the  mine  belonged  at  that 
time  to  Montgomery  :  a  gentleman  named  Gifford,  for 
whom  Montgomery  was  authorised  to  act,  and  the 
■defendant  being  respectively  entitled  to  the  other  two- 
thirds.  Tliey  were  both  then  in  Germany.  Mont- 
gomery and  the  defendant  were  registered  as  the  owners 
•of  the  mine  at  the  Royal  Mining  Office  of  the  district. 

The  defendant  had,  on  the  6th  of  July,  1861,  written 
A  letter  offering  to  part  with  his  share  in  the  mine  to 
Montgomery  and  Gifford,  for  500/.  in  cash,  or  three 
months'  bills ;  500/.  in  coals,  to  be  delivered  in  the 
course  of  two  years  ;  and  Id.  per  ton  royalty  on  all  coal 
raised  from  the  mine,  taking  a  minimum  of  1,000  tons 
per  week. 


On  the  26th  of  July,  Montgomery  met  the  defendant 
and  Gifford  at  Bonn,  and  the  above  offer  of  the  dcfendan' 
was  accepted  and  embodied  in  a  formal  agreement, 
whereby  Montgomery  and  Gifford  bound  themselves 
jointly  and  severally  to  pay  the  500/.,  deliver  the  5O0rs 
worth  of  coals,  and  pay  the  Id.  per  ton  royalty,  an-I 
the  defendant  agreed  to  transfer  to  them  all  his  right, 
title,  and  interests  of  every  kind  in  the  mine. 

The  result  of  the  inspection  of  the  mine  by  the  pliuntiff 
proving  satisfactory,  he  and  Montgomery  next  went  tr. 
Teplitz,  where,  by  arrangement,  they  met  the  defendant 
on  the  30th  of  July,  at  the  office  of  Dr.  Stradel,  a 
lawyer,  who  was  to  draw  up  the  necessary  instrument  or 
instruments.  As  Dr.  Stradel  spoke  no  English,  m\ 
none  of  the  other  parties  present  spoke  any  German, 
one  Gottel  was  employed  to  act  as  interpreter. 

Dr.  Stradel,  in  pursuance  of  the  instructions  given  to 
him  by  Gottel,  prepared  two  instruments  in  German,  the 
one  being  a  conveyance  of  the  mine  by  Montgomery  anil 
the  defendant  to  the  plaintiff;  the  other  a  mortgage, 
by  which  the  plaintiff  both  made  himself  personally 
liable  for  the  payment  of  the  500/.,  the  delivery  of  the 
500/. *s  worth  of  coals,  and  the  payment  of  the  U. 
per  ton  royalty,  and  mortgaged  the  mine  as  a  secnrity. 
These  two  instruments,  which  were  post-dated  t-o  the  1st 
of  August,  were  then  signed  by  the  defendant  and  the 
plaintiff,  Montgomery  also  signing  the  conveyance.  How 
far  Gottel  explained  their  effect  was  disputed. 

The  plaintiff  and  Montgomery  said  that  they  sap- 
posed  both  instruments  to  be  parts  of  the  con- 
veyance to  the  plaintiff,  and  denied  all  knowledge  of 
the  real  nature  of  the  second  instrument  (the  mortgage) ; 
but  the  defendant  stated  that  both  Montgomery  and  he 
himself  had,  in  the  presence  of  all  the  parties,  given  in- 
structions through  Gottel  to  Dr.  Stradel,  to  give  him, 
the  defendant,  a  proper  chai^  upon  the  mine  for  all  his 
rights  and  interests  under  the  agreement  of  the  26th  oi 
July,  and  that  if  such  a  charge  had  not  been  given  to 
him,  he  would  not  have  joined  in  the  conveyance  to  the 
plaintiff,  and  thus  lost  the  lien  upon  the  mihe,  which  he 
considered  himself  to  have  nnder  that  agreement. 

The  defendant  did  not  allege,  that  he  had  communi- 
cated directly  with  the  plaintiff  as  to  his  supposed  Ken,  or 
otherwise  as  to  the  agreement  of  the  26th  of  July ;  and 
the  {(laintiff,  who  was  corroborated  by  Montgomeiy, 
denied  all  knowledge  of  this  agreement. 

The  whole  of  the  4000/.  was,  soon  after  the  execution  of 
the  conveyance,  advanced  by  the  plaintiff,  and  either  paid 
to  Montgomery  or  applied  in  discharging  incumbrances. 
The  conveyance  was  duly  registered  in  the  mining  hooks, 
but  the  mortgage  had  not  been  so  registered. 

The  plaintifi^s  bill  prayed  that  the  defendant  might  be 
restrained  from  proceeding  with  an  action  which  he  bad 
commenced  in  the  Exchequer,  to  recover  some  of  the 
moneys  secured  by  the  mortgage  of  the  Ist  of  August,  or 
fix)m  otherwise  enforcing  or  registering  the  mortgage,  ao^ 
that  the  mortgage  itself  might  be  delivered  up  to  b« 
cancelled. 
The  defendant  by  his  answer  sabmitted,  that  if  tbe 
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mortgage  of  the  Ist  of  August  were  aet  aside,  he  was 
entitled  to  be  reinstated  in  his  former  position,  which 
could  only  be  done  in  the  presence  of  Kettle,  Mont- 
gomery, Qifford,  and  other  persons  who  were  interested 
jointly  with  the  plaintiff  in  the  conreyance,  and  he 
claimed  the  same  benefit  at  the  hearing  as  if  he  had  de- 
murred or  pleaded  to  the  bUl,  on  the  ground  that  these 
persons  were  not  parties  to  the  suit. 

SelwyUj  Q.(7.,  9,n.d.  JIdheringtan  for  th.e  plaintiff. 

Lhydf  Q.O.,  and  Bird,  for  the  defendant,  relied  upon 
the  objection  for  want  of  parties,  but  did  not  take  such 
objection  until  the  plaintiff's  case  was  concluded,  when, 

His  Honour  said  that  this  objection  came  too  late.  It 
ought  to  have  been  taken  at  the  opening  of  the  plaintiff's 
case. 

The  Master  of  the  Rolls,  after  examining  the  evi- 
dence, stated  as  his  conclusions  that  the  mortgage  of 
the  1st  of  August  had  not  been  interpreted  to  the  plain- 
tiff in  such  a  manner  as  to  make  its  effect  intelligible  to 
him,  and  that  the  nature  of  the  defendant's  agreement 
with  Montgomery  had  not  been  communicated  to  him  at 
nil  until  some  time  after  the  execution  of  the  mort- 
f^ge.  However,  the  conduct  of  the  defendant  was  in- 
defensible, even  acconUng  to  his  own  statement,  it  being 
his  duty  to  take  care  that  the  plaintiff  was  fully  aware  of 
his  claim  upon  the  mine,  instead  of  remaining  satisfied 
with  an  impression  that  Montgomery  had  explained 
the  matter  to  the  plaintiff.  His  chief  difficulty  in  the 
case,  however,  had  been,  not  as  to  the  facts,  but  upon  the 
argument  of  the  defendants  counsel — that  if  this  was  a 
case  of  a  common  mistake,  the  Court  could  not  interfere, 
except  for  the  purpose  of  restoring  both  parties  to  their 
original  position.  To  this  argument  the  Court  in  a  great 
measure  assented,  but  in  the  present  case  such  a  restora- 
tion was  impracticable  in  a  suit  to  which  the  plaintiff  and 
defendant  were  alone  parties.  The  plaintiff  had,  in  re- 
liance upon  the  conveyance  of  the  Ist  of  August,  paid 
large  sums  of  money  to  persons  not  parties  to  the  suit, 
and  the  mines  had  been  worked,  and  coals  had  been  sold 
by  or  for  him  ever  since.  By  deciding  in  favour  of  the 
plaintiff,  the  Court  would  be  practically  destroying  the 
defendant's  lien  upon  the  mine,  he  not  having  received 
any  consideration  for  parting  with  his  interest  therein. 
On  the  other  hand,  by  refusing  to  interfere,  the  Court 
would  make  the  plaintiff  liable  to  a  payment  which  he 
had  not  agreed  to  make,  and  saddle  the  mine  with  an 
incumbrance  rendering  the  working  it  to  advantage  im- 
possible, and  would  thus  give  the  defendant  the  fruits  of 
lus  misconduct. 

His  Honour  considered,  that  the  reasons  in  favour 
of  the  plaintiff  preponderated,  as  if  a  loss  must  fall 
on  one  of  two  parties,  it  was  right  that  it  should  fall 
upon  the  one  whose  omission  to  give  notice  of  his  claim 
had  caused  the  loss.  The  mortgage  of  the  1st  of  August 
must  bedeUvered  up  to  be  cancelled,  and  the  action 
must  be  xestnuned  by  a  perpetual  injunction,  but  the 
decree  would  be  without  prejudice  to  any  rights  the  de- 


fendant might  have  against  Montgomery  and  Giffofd, 
or  either  of  them. 


Master  of  the  BoUa. 

16  Jan.  1863. 


! 


Sarazin  V,  Havel. 


GopyrifflU  of  Lesigns  —  5  d;  6   Vict.  c.   100 — 
24  d;  25  Vidt,  c.  73— FMication  abroad. 

Publication  by  the  proprietory  in  a  foreign  country,  of 
articles  vianufactured  in  this  country,  to  which  a  design, 
registered  tivder  5  dfe  6  Vict,  c.  100,  has  been  applied^ 
and  to  which  the  marks  denoting  a  registered  design 
are  not  affixed,  dise7itUles  the  proprietor  of  fucA  design 
to  the  benefit,  in  this  country,  of  the  abovc-mentumed  AcL 

This  was  a  motion  for  an  injunction  to  restrain  the 
manufacture  and  sale  by  the  defendants  of  lace  of  certain 
designs,  of  which  designs  the  plaintiffs  were  the  regis- 
tered  proprietors  under  5  kS  Vict  c.  100,  and  in  which 
they  claimed  cop3rright. 

The  defendants  demurred  to  the  bill,  on  the  ground 
that  the  plaintifis  did  not  allege  that  every  piece  of  lace 
published  by  them  after  registration  had  upon  it,  or 
upon  a  label  attached  to  it,  the  letters  "Rd.,"  and  the 
number  or  letter  required  by  the  5  &  6  Vict  c.  100, 
sect  4,  and,  consequently,  that  the  plaintiffs  were  not 
entitled  to  the  benefit  of  the  Act  This  demurrer  was 
overruled — ante  p.  225. 

On  the  motion  for  an  injunction,  the  certificate  of 
registration  was  produced,  and  evidence  given  that  the 
requirements  of  sect.  4  of  the  5  ft  6  Vict  c.  100  had  been 
complied  with,  in  respect  to  eveiy  piece  of  lace  of  the 
designs  in  question  which  had  been  published  by  the 
plaintiffs  in  this  country  ;  but  it  was  admitted  that  pieces 
of  lace  of  those  designs  had  been  manufiictured  by  them 
in  this  country  and  sent  to  France,  and  there  published, 
which  pieces  had  not  upon  them,  or  upon  a  label  attached 
thereto,  the  letters  "Rd.,'*  or  the  number  and  letter 
required  by  sect.  4. 

Baggallay,  Q,C.,  and  Fooks,  for  the  plaintiffs,  con- 
tended that  it  was  not  necessary  to  affix  the  marks 
denoting  a  registered  design  to  pieces  of  lace  which, 
immediately  after  manufacture,  were  sent  abroad  for  sale, 
and  were  published  abroad  ;  ever  since  the  5  &  6  Vict.  c. 
100,  it  had  been  the  practice  not  to  affix  the  marks  to 
pieces  which  wore  published  abroad  :  if  the  publication 
took  place  in  the  United  Kingdom,  the  marks  must  bo 
affixed ;  but  if  the  publication  took  place  abroad,  the 
marks  were  not  required  to  be  affixed :  the  protection 
afforded  by  the  Act  to  the  proprietor  was  limited  to  the 
United  Kingdom,  and  compliance  with  the  requirements 
of  the  Act  was  necessary  only  within  the  limits  of  the 
protection  :  the  plaintiffs  had  complied  with  the  Act  in 
respect  of  every  piece  of  lace  published  within  the 
United  Kingdom,  and  they  were  entitled  to  the  injunc- 
tion asked. 

Selwyn,  (1,0.,  taidFrecUngf  for  the  defendants,  were* 
not  heard. 
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The  Master  of  the  Rolls  said,  it  was  admitted  that 
the  plaintiffs  had  sold,  and  had  been  in  the  habit  of 
selling,  in  Paris,  pieces  of  lace  of  the  particular  designs 
in  question,  which  had  not  upon  them,  or  upon  a  label 
affixed  thereto,  the  marks  which  iT'Hicatcd  that  the 
designs  were  registered  in  this  count?"!^ 

The  object  of  the  requirements  oi  iw  4th  sect,  of 
5  &  6  Vict.  c.  100,  was  to  give  notice  to  the  public,  so 
that  persons  might  be  prevented  from  inadvertently  fall- 
ing into,  and  might  be  warned  against  committing,  a 
piracy  of  any  design  which  had  been  registered  in  accord- 
ance with  the  Act ;  and  it  was  required  that,  with  respect 
to  whatever  the  proprietor  sold  as  a  separate  piece, 
notice  of  the  registration  should  be  given  by  means  of 
the  marks  on,  or  attached  to  such  piece. 

The  Act  of  5  &  6  Vict.  c.  100,  as  extended  by  24  & 
25  Vict.  c.  78,  applied  everywhere  and  to  everybody.  It 
was  not  a  compulsory  Act,  but  a  purely  beneficial  one  ; 
but  to  obtain  the  benefit  of  it,  it  was  necessary  to  com- 
ply with  certain  conditions,  one  of  which  was  that  every 
article  to  which  a  registered  design  was  applied,  and  which 
was  published  by  the  proprietor,  should  have  upon  it,  or 
upon  a  label  attached  to  it,  certain  marks  denoting  a 
registered  design. 

The  argument  of  the  plaintiffs  was,  that  that  condition 
was  applicable  only  to  articles  publishedfin  the  United 
Kingdom ;  but  the  Court  could  not  introduce  any  such 
words  into  the  Act  of  Parliament.  There  was  no 
limitation  either  of  time  or  place  in  the  section  which 
imposed  the  condition.  The  conditions  were  as  general 
as  the  benefit  conferred  by  the  Act.  Any  person 
whatever,  British  or  foreign,  could  claim  the  benefit 
by  complying  with  the  conditions ;  and  every  person 
would  lose  the  benefit  by  &iling  to  comply  with  all  the 
conditions.  The  plaintiffs,  by  publishing  in  France 
articles  to  which  their  registered  designs  had  been 
applied  but  to  which  the  register  marks  had  not  been 
affixed,  had  disentitled  themselves  to  the  benefit  of  the 
Act,  and  no  injunction  could  be  granted. 

[It  was  arranged  to  treat  the  present  motion  as  the 
hearing,  and  the  biU  was  dismissed  with  costs.] 


Master  of  the  Bolls. 

1^16  Jan.  1868. 


BOITFIELD  V,  HASSELL. 


Annuity  to  Unmarried  Woman — Bfect  of  Mar" 
riage — Promo  for  cener  on  becoming  liable  to 
vest  in  another. 

An  annuity  having  been  given  to  an  unmarried  woman 
Jot  her  life^  until,  amongst  other  aitematives,  she  should, 
^c.f  do  any  aci,  whereby  the  annuity  or  any  part  thereof 
slwxdd  be  vested,  or  become  liable  to  be  vested,  in  any  other 
person — 

Held,  that  the  annuity  was  not  determined  by  her 
marriage. 

This  was  the  hearing  of  a  suit,  in  which  the  plaintiffs, 
husband  and  wife,  claimed  to  have  the  arrears  and  accruing 


I>ayments  of  an  annuity  of  lOOif.,  payable  to  the  female 
plaintiff,  raised  out  of  the  estate  of  James  Haasell, 
deceased. 

On  the  5th  of  October,  1852,  Hassell  executed  a  deed 
bearing  date  that  day,  and  purporting  to  be  made 
between  himself  of  the  one  part,  and  the  female  plaintiff 
(who  was  then  immarried)  of  the  other  part,  whereby 
it  was  witnessed  that  he  covenanted  with  her  to  pay  her 
an  "annuity  of  lOOZ.  during  her  life,  until  she  should  be 
declared  a  bankrupt,  op  take  the  benefit  of  any  Act  of 
Parliament  for  the  Relief  of  Insolvent  Debtors,  or  should 
assign  or  dispose  of  the  said  annuity,  or  should  do  any 
act  whereby  the  same,  or  any  part  thereof,  should  be 
vested,  or  become  liable  to  be  vested,  in  any  other  person,** 
to  be  paid  by  four  equal  quarterly  instalments,  as 
therein  mentioned. 

Hassell  continued  to  pay  the  annuity  regularly  to  the 
female  plaintiff  until  just  before  his  death  in  December, 
1861.     The  plaintiffs  had  intermarried  in  March,  1859. 

The  defendants,  Hassell's  trastees  and  executors, 
refused  to  continue  the  annuity,  one  of  their  objections 
being  that  it  had  determined  by  the  marriage  of  the 
female  plaintiff. 

The  bill  stated  that  the  plaintiffs  were  willing  that 
the  arrears  then  due,  and  the  future  payments  of  the 
annuity,  should  be  treated  and  considered  as  the  sexiarat^ 
estate  of  the  female  plaintiff. 

Selwyn,  Q.  C,  and  Freeling,  for  the  plaintiffs,  re- 
ferred to 

Avison  V.  ffolm^s,  1  J.  &  H.  530,  and  the  cases 
collected  in  the  note  thereto,  p.  540. 

Prideaux,  and  Druce,  for  the  defendants,  argued  that 
the  provisoes  in 

Avison  V.  Holmes,  ubi  sup.,  and 
Croft  V.  LuTiiUy,  6  H.  L.  Cas.  672,  702,  742, 
contained  no  words  equivalent  to  "  become  liable  to  be 
vested,"  and  such  words  would  have  extended  to  include 
even  a  warrant  of  attorney.  The  effect  of  marriage  npon 
the  property  of  a  woman  is  much  more  direct  than  that 
of  a  warrant  of  attorney.  Admitting  that  the  wife 
might,  if  she  survived  her  husband,  again  become 
entitled  to  receive  the  annuity, 

Stiffs  V.  EveriU,  1  My.  &  Cr.  87, 
the  husband  can  effectually  dispose  of  so  much  of  the 
annuity  as  becomes  payable  during  coverture.     The  wife 
nught  file  a  bill  for  a  settlement,  but  here  the  husband 
supports  the  wife,  and  according  to 

Tidd  V.  LisUr,  3  De  G.  M.  &  G.  857,  870, 
the  Court  will  in  no  case  settle  the  whole  of  a  wife's  life 
interest 

[The  Master  of  the  KoUs.— It  is  a  matter  within 
the  discretion  of  the  Court,  and  here  the  husband 
offers  to  settle  it.] 

Yet  what  he  now  offers  to  do  will  not  alter  the 
effect  of  the  act  of  marriage.  If  the  marriage  docs 
not  divest  the  annuity,  no  subsequent  act  of  the  husband 
can  have  that  effect,  and  thus  the  restraint  on  alienation, 
intended  by  the  settlor,  will  be  done  away  with. 
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The  Master  of  the  Rolls  (after  referring  to  the  cir- 
cumstance of  the  settlor's  having  continued  to  pay  the 
annuity  for  two  years  and  a  half  after  the  female  plaintiff's 
marriage,  as  showing  his  intention,  but  not  affecting  the 
construction  of  the  deed),  said,  that  an  annuity  did  not 
by  the  annuitant's  marriage  become  vested  or  liable  to 
become  vested  in  her  husband.  It  was  possible  that  the 
growing  payments  might  become  payable  to  him,  as  he 
was  capable  of  giving  receipts  for  them,  but  the  deed 
must  be  construed  strictly  against  the  grantor,  and  the 
only  consequence  which  could  be  attributed  to  the  mar- 
riage was,  that  the  usufruct  of  the  annuity,  or  rather  the 
power  of  giving  receipts  for  the  growing  payments — 
not  the  annuity  itself,  might  at  law  become  vested  in  the 
husband.  Moreover,  a  Court  of  Equity  could,  if  it 
thou^t  fit,  settle  a  part,  or,  with  the  husband's  consent, 
the  whole  of  the  annuity  upon  the  wife. 

His  Honour  proposed  to  settle  the  whole  annuity  to  the 
separate  use  of  the  wife,  without  power  of  anticipation, 
which,  with  the  consent  of  the  plaintiff's  counsel,  was 
done  by  a  declaration  inserted  in  the  decree. 

Note. — See  Anon.  (Moore  t.  Sliz.  p.  21,  No.  71),  where 
a  lease  was  made  to  a  husband  and  wife,  with  a  proviso 
for  re-entry  if  the  possession  of  the  tenements  should 
come  into  the  hands  of  any  one  else  than  the  husband 
and  wife,  and  their  issue,  and  the  Judges  differed  upon 
the  question,  whether  the  wife's  marrying  again  was 
within  the  proviso. 


Master  of  the  Bolls.  |  j^  andenshaw  School. 
17  Jan.  1863.  I 

Practice — Railway  Company — Coits. 

The  dividends  arising  from  the  purchase-money  of  lands, 
purchased  by  a  railvxiy  company  from  the  iritstees  of  a 
sehoolf  had  been  ordered  to  be  paid  to  the  then  tnistees ; 
subsequently  new  trustees  were  appointed.  On  a  petition 
for  payment  of  the  dividends  to  the  nexo  trustees,  no  order 
iffos  made  upon  the  company  for  payment  of  costs. 

Lands  belonging  to  Andenshaw  School  were  taken  by 
the  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company,  under  the  provisions  of  their  Acts.  The  pur- 
chase-money was  paid  into  Court  and  invested,  and  an 
order  had  been  obtained  to  pay  the  dividends  to  the  then 
trustees.  New  tnistees  were  afterwards  appointed,  and 
they  presented  a  petition  for  an  order  directing  payment 
of  the  dividends  to  them. 

Plummer,  for  the  petitioners,  asked,  that  the  railway 
company  might  be  ordered  to  pay  the  costs  of  the  peti- 
tion.    Ho  cited. 

Ex  parte  The  Incumbent  of  Guilden  Sutton,  8  De  G. 
M.  &:  G.  380. 

Speed,  for  the  railway  company,  objected  to  the  pay- 
ment of  the  costs  of  the  petition,  and  cited, 
£z  parte  Bordem,  2  De  G.  &  S.  263. 

The  Masteb  of  the  Rolls  said,  that   Ex  parte 


Ifordem  was  in  i)oint,  and  declined  to  make  any  order 
upon  the  company  to  pay  the  costs  of  the  petition. 


Master  of  the  Bolls. 

17  Jan 


--.^U 


i 


Lauuie  v.  Crush. 


Fraaice-Ad'^^  16  Vict.  c.  86,  s.  52— Devise  by 
sole  Plaintiff — Order  of  Revivor. 

The  devisee  of  a  sole  plaintiff  is  not  entitled  to  an  order 
to  revive,  under  15  &  16  Vict.  c.  86,  s.  52. 

This  suit  had  abated  by  the  death,  after  decree,  of  the 
sole  plaintiff,  who  had  devised  the  real  estate  which 
was  the  subject  matter  of  the  suit.  His  devisees  applied 
for  an  order  to  revive  under  15  &  16  Vict.  c.  86,  s.  52. 

G.  N.  Colt  said,  that  the  decisions  in  other  branches  of 
the  Court  were  conflicting,  as  to  whether  or  not  an  order 
of  revivor  under  that  section,  could  be  made  on  the 
motion  of  the  devisee  of  a  sole  plaintiff  deceased.     In 

Jackson  v.  Ward,  1  Gif.  30, 

Gilbert  v.  Tomlinson,  8  W.  R.  467,  V.-C.  S.. 
orders  of  revivor  were  made  ;  but  in 

Jkndy  v.  Dendy,  5  W.  R.  221,  V.-C.  W., 

Williams  v.  Williayns,  9  W.  R.  296,  V.-C.  K., 
orders  of  revivor  were  refused.     He  also  referred  to 

Morgan,  Ch.  Acts  and  Orders,  210  (3rd.  ed.). 

The  Master  of  the  Rolus  held,  that  the  52nd  sect, 
of  15  &  16  Vict.  c.  86,  did  not  apply  to  the  case  of  a 
devise  by  a  sole  plaintiff,  and  declined  to  make  an  order 
of  revivor. 
Note. — See,  also, 

Ward  V.  Shakeshaft,  1  Dr.  k  Sm.  607. 
Flockton  V.  Slee,  7  W.  R.  393. 
MorriU  v.  Walton,  2  W.  R.  544. 
Dobson  V.  Faiihwaite,  10  W.  R.  29 ;  on  appeal  10  W. 
R.  183. 

Master  of  the  BoUs. )  middleton  v.  Chichester. 
17  Jan.  1863.  )" 

Practice — Service  abroad  of  notice  of  motion  for 
decree. — Cons.  Ord,  XXXIII.  r.  4. 

Notice  of  inotion  for  decree  M/wfer  Cons.  Ord.  XXXIII. 
Rule  4,  allowed  to  be  served  on  defeiuiant  in  Demerara, 
an  appearance  having  been  entered  for  Tier  under  Cons. 
Ord.  X.  Rule  7  (4). 

Jared  Chichester,  of  Demerara,  by  his  will,  dated 
15  April,  1836,  appointed  William  and  Maria  Chichester 
his  executor  and  executrix.  The  testator  died  on  the 
23rd  of  July,  1837,  and  the  will  was  proved  in  the 
Prerogative  Court  of  Canterbury,  on  the  27th  March, 
1838,  by  Maria  Chichester  alone. 

Maria  Chichester  was  living  in  Demerara  at  the  time 
of  testator's  death,  and  had  ever  since  resided  there. 

William  Chichester,  although  he  did  not  prove  the 
will,  got  in  some  portion  of  the  testator's  estate  in  Eng- 
land, and  died  in  1854. 
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In  1861,  a  bill  was  filed  by  William  Middleton  and 
Jane  his  wife  (who  was  a  aister,  and  one  of  the  residuary 
legatees  under  the  will,  of  Jared  Chichester),  against 
Maria  Chichester,  and  the  executor  of  WHliam  Chichester, 
alleging  receipts  by  William  Chichester  in  England,  and 
also  by  Maria  Chichester  in  Demerara,  and  praying  for 
the  administration  of  the  personal  estate  of  Jai*ed  Chi- 
chester with  the  usual  directions. 

The  amount  received  by  William  Chichester  was  sub- 
sequently agreed  upon  and  paid  out  of  his  estate  into 
Court,  to  the  credit  of  this  cause ;  thereupon  the  bill  was 
dismissed,  as  against  the  executor  of  William  Chichester. 

Maria  Chichester  was  served  with  a  copy  of  the  bill  in 
Demerara,  under  an  order  made  in  the  suit,  but  was  not 
required  to  answer ;  she  did  not  apx>ear  within  the  time 
limited  by  the  order,  and  an  appearance  was  entered  for 
her  under  Cons.  Ord.  X.  r.  7  (4). 

Baggallay,  Q^C,  and  Rovodiffe^  now  moved  for  leave 
to  serve  Maria  Chichester  in  Demerara,  with  notice  of 
motion  for  decree.     They  cited. 

Meek  v.  Ward^  10  Ha.  App.  Iv. 

Morgan^  Ch,  Acts  and  Orders,  514  (3rd  ed.). 

The  Master  of  the  Bolls  made  the  order. 


^^^^'  7::?'   I    Saundebs  V,  Waeton, 
18  Jan.  1863.     I 

Setting  aside  Deed — Settlement  after  Felony  and 
before  conviction — Forfeiture. 

A  settlement  of  personal  estate  Tnade  after  emnmisswn 
of  a  fdony^  bxU  before  conviction,  toUh  the  view  of  defeating 
the  rights  of  the  Crown,  is  void. 

A.  Saunders  settled  all  his  property  for  the  benefit  of 
his  wife  and  family,  by  a  deed  dated  the  28rd  of  May, 
1861. 

On  the  8th  of  June  following  he  was  apprehended,  and 
on  the  2l8t  of  June  convicted  for  embezzlement  in 
Victoria,  which,  by  the  laws  of  that  colony,  is  felony. 

The  acts  for  which  he  was  convicted  were  committed 
in  December,  1860.  The  property  settled  included  a 
fund  in  Court,  to  which  the  settlor  was  entitled  under 
his  father's  will,  and  this  will  was  the  subject  of  an 
administration  suit. 

This  was  a  petition  in  the  suit  for  payment  of  the 
fund  to  the  trustees  of  the  settlement. 

Greene,  Q.C.,  and  Tal/ourd  Salter  (of  the  Common 
Law  bar)  for  the  petitioners. 

Wiekens  for  the  Crown. 

Stuart,  Y.-C,  said  that  the  question  was,  whether 
the  settlement  was  made  for  the  purpose  of  defeating  the 
rights  of  the  Crown.  If  the  date  in  the  Indictment  was 
correct,  the  act  on  which  hfe  was  convicted  was  before 
the  date  of  the  settlement.  It  had  been  argued  that  the 
date  in  the  indictment  was  immaterial,  and  that  the 
prisoner  might  be  convicted  on  any  act  committed  before 


the  triaL  It  was,  in  a  sense,  immaterial,  but  only  in  the 
sense  that  it  might  be  shown  to  be  false  by  those  who 
alleged  that  it  was  so. 

The  jury  had  found  Saunders  guilty  on  acts  committe<l 
before  the  date  of  the  settlement :  this  must  be  assnmeil 
to  be  true  in  the  absence  of  proof  to  the  contrary.  The 
deed  was  executed  in  apprehension  of  a  conviction,  and 
with  the  view  of  defeating  the  rights  of  the  Crown.  The 
settlement  must  be  declared  invalid. 

Note. — ^The  same  point  came  incidentally  before  V.-C. 
Eindersley  in  Blake  v.  BarreU  (2  D.  A;  S.  117),  where 
that  learned  judge  appears  to  have  arrived  at  the  same 
conclusion. 


Stuart,  V.-C. 

19  Jan.  1863. 


Eno  v.  Tatam. 


WUl — Construction — Locke  King's  Act,  17  <l&  18 
Vict  CL  113 — Exoneration  of  Mortgaged  Estate, 

A  bequest  of  personalty,  subject  to  the  payment  of  the  testa' 
tor's  debts,  followed  by  a  devise  of  real  estate  which  fpos 
subject  to  a  mortgage,  without  referring  to  the  mortgage,  is 
a  sufficient  ijtdication  of  intention  that  the  real  estate 
should  not,  under  17  <iE;  18  Vict,  c  113,  be  primarily 
liable  to  the  payment  of  the  mortgage  debt. 

The  testator,  by  his  will,  dated  11  November,  1857, 
gave  all  his  personal  estate  to  his  wife  absolutely,  "sub- 
ject to  the  payment  of  his  debts,  funeral,  and  testa- 
mentary expenses,"  and  devised  all  his  real  estates  to 
trustees,  upon  certain  trusts  for  the  benefit  of  his  wife  and 
his  nephews  and  nieces. 

By  a  codicil  made  after  the  birth  of  a  son  the  plaintiff 
in  this  cause,  the  testator  declared  that,  after  the  death 
of  his  wife,  his  real  estates  shoidd  be  held  in  trust  for  his 
present  and  every  future  child,  if  more  than  one,  as 
tenants  in  common. 

The  real  estate  was  subject  to  a  mortgage  for  1,7002. 

This  bill  was  filed  by  the  next  friend  of  the  infant 
plaintiff  against  the  widow  of  the  testator  and  her  second 
husband,  for  the  administration  of  the  testator's  estate, 
and  to  obtain  a  declaration  that  the  personalty  was  pri- 
marily liable  for  the  payment  of  the  mortgage  debt. 

Sdujmberg  for  the  plaintiff. 

The  bequest  of  the  personalty,  subject  to  the  testator's 
debts,  of  which  the  mortgage  debt  was  one,  is  a  sufficient 
indication  of  a  '*  contrary  intention,"  within  the  meaning 
of  17  &  18  Vict.  c.  113,  to  exonerate  the  real  estate  from 
the  bui*den  of  the  debt     He  cited, 

Mellish  V.  VaUins,  2  John.  &  H.  194. 
Smith  V.  SmUh,  3  Giff.  263. 

Martindale,  for  the  female  defendant  who  was  sepa- 
rated from  her  husband,  argued  in  the  same  interest. 

Bacon,  Q,C.,  and  Bedwdl,  for  the  other  defendant, 
cited, 

WoolsUmcroft  v.  Woolsteneroft,  2  De  G.  F.  &  J.  347. 
Raioson  v.  Harrison,  10  W.  R  705. 
Moore  v.  Moore^  10  W.  R.  877. 
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Stuabt,  y.-C,  said,  that  tlio  construction  turned  on 
the  meaning  of  the  words  **  any  contrary  or  other  inten- 
tion," in  the  17  &  18  Vict  c.  118.  The  gift  of  the 
testator's  personal  estate  to  his  wife  was  subject  to  the 
payment  of  his  debts.  The  case  of  Mellish  v.  Vallinsy 
before  Vice-Chancellor  Wood,  differed  from  the  present 
only  in  this,  that  the  bequest  was  subject  to  all  the 
testator's  debts.  But,  in  the  present  case,  all  the  debts 
must  be  intended.  There  was  here  a  gift  of  the  remainder 
of  the  personalty  after  payment  of  aU  his  debts,  of 
which  the  mortgage  debt  was  one.  This  was  a  sufficient 
indication  of  intention  that  the  mortgage  debt  should  be 
primarily  paid  out  of  the  personal  estate. 

Stuart,  V.-C.  )  ^j^^^  ^,  Robinson. 
20  Jan.  1868.     ) 

Equity    to  a  Settlemeiit — Real  Estate — Married 

Woman  Plaintiff, 

A  viarrUd  woman  may  file  a  bill  far  a  setllciiient  of 
real  estate  to  which  she  is  equitably  entitled, 

Elizabeth  Barnes,  the  wife  of  the  defendant  Thomas 
Barnes,  being  entitled  to  an  equitable  estate  for  life  in 
certain  real  property  worth  35/.  a  year,  by  her  next  friend 
filed  the  biU  against  the  assignees  in  bankruptcy  of  her 
husband,  praying  that  she  might  have  the  property 
settled  upon  her  to  her  separate  use. 

Thomas  Barnes,  previously  to  his  bankruptcy,  had 
carried  on  the  business  of  a  baker,  but  was  now  unable  to 
support  his  family.  No  settlement  had  been  made  on 
the  marriage  of  the  plaintiff.  The  trustees  had  paid  the 
income  to  the  husband  and  wife  until  the  bankruptcy, 
after  which,  having  received  notice  of  the  assignees* 
claim,  they  ceased  doing  so. 

Greene^  0.0.,  and  P.  C.  I.  Millar ,  for  the  plaintiff, 
contended,  on  the  authority  of 

Sturgis  v.  CJiampneySy  5  M.  &  Cr.  97  ; 

Bosvil  v.  Brander,  1  P.  W.  458  ; 
that  the  wife  was  entitled  to  the  relief  prayed. 

BemVy  for  the  assignees,  argued  that  the  wife  could 
not  come  to  the  Court  as  plaintiff  to  ask  for  the  settle- 
ment prayed  for.  He  admitted  that  if  the  property  had 
been  personal  property,  there  would  be  no  such  dis- 
ability ;  but  denied  that  there  was  authority  for  such  an 
application  as  to  real  estate. 

Shce^  for  the  trustees  of  the  will. 

Stuart,  V.  -C,  said  that  it  was  now  clear  that  a  married 
woman  might  file  a  bill  for  a  settlement  of  her  equitable 
personal  estate,  and  he  thought  the  same  principle  was 
applicable  where  the  property  was  real  estate.  Under 
the  circumstances,  he  held  that  the  plaintiff  was  entitled 
to  a  decree  giving  her  for  her  separate  use  the  whole 
income  of  the  property  in  question. 

Note. — See,  however,  OUavesY.  Paine,  supra,  p.  249, 
and  cases  there  cited. 


Stuart,  V.-C.     )   ^^^^  ^  g^^, 
20,  21  Jan.  1863.    ) 

Trustee  and  Executor — Refusal  to  render  accounts 
to  solicitor  of  residuary  legatee — Costs. 

An  executor  or  trustee  is  bound,  in  the  absentee  of  very 
strong  reasons  to  the  eoTitrary,  to  render  the  aocaunts  of 
his  testator's  estate  to  the  solicitor  of  tfie  residuary  legatee, 
and,  if  he  pertinaciously  refuse  to  do  so,  will  be  ordered 
to  pay  tlie  costs  up  to  the  hearing  of  a  suit  to  have  tJie 
accounts  taken,  although  such  suit  may  embrace  other 
matters. 

This  bill  was  filed  by  Isabella  Kemp,  the  residuary 
legatee,  and  a  de\'isee,  subject  to  certain  subsisting 
annuities  and  other  charges,  under  the  will  of  John 
Wheldale,  and  by  Benjamin  Kemp,  her  husband.  The 
defendants  were  the  surviving  executors  and  trustees 
under  the  will.  The  only  question  raised  was,  as  to  the 
liability  of  the  trustees  to  pay  the  costs  up  to  the 
hearing. 

In  1855,  the  plaintiffs*  solicitor,  Mr.  Simpson,  applied 
to  the  defendant  Bum  to  furnish  him  with  an  account  of 
the  testator's  estate,  and  threatened,  unless  such  accounts 
were  rendered,  to  institute  proceedings  against  the  de- 
fendants, the  costs  of  which  would  be  asked  against 
them.  Mr.  Burn  declined  to  furnish  the  accounts  to 
Simpson,  but  stated  that  he  had  requested,  or  offered  to 
allow,  the  plaintiffs  to  inspect  the  accounts  themselves. 

The  application  for  the  accoimts  was  not  renewed  until 
the  beginning  of  1862,  when  a  similar  request  was  ad- 
dressed by  Mr.  Simpson  to  the  defendants*  solicitor,  and 
to  Mr.  Sargisson,  the  other  trustee  and  defendant.  The 
request  was  tigain  not  complied  with. 

The  plaintiffs  thereupon  filed  the  present  bOl,  asking 
that  the  accounts  might  be  taken  :  that  they  might  be 
let  into  possession  of  the  real  estates  devised  to  the 
female  plaintiff :  and  that  the  trustees  might  personally 
pay  the  costs  of  the  suit. 

The  defendants,  by  their  answer,  alleged,  and  produced 
evidence  to  show,  that  they  had  offered  to  allow  the 
plaintiffs,  or  any  accountant  whom  they  might  name,  to 
ins[)ect  and  take  copies  of  the  accounts ;  that  they  knew 
that  the  plaintiffs  were  borrowing  money  from  Simpson, 
which  they  were  spending  in  an  extravagant  manner ; 
and  that  they  objected  to  furnish  the  accounts  to  Simp- 
son, because  they  believed  that  the  sole  object  of  the 
application  was  to  enable  him  to  lend  more  money  to  the 
plaintiffs,  on  the  secm*ity  of  the  property  given  by  the 
will 

Mdlins,  Q.C.,  and  NeUder  for  the  plaintiffs. 
The  bill  was  rendered  necessary  by  the  refusal  of  the 
defendanta  to  render  accounts. 

The  trustees  were  bound  to  have  their  accounts  ready, 
and  to  render  them  to  the  plaintiffs,  or  any  person  they 
might  appoint, 

Anon,  4  Madd.  273. 

OoUycr  y.  Dudley,  Turn,  ft  Bom.  421. 
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Spriiujztt  V.  Dashwoodj  2  Oitf.  521. 
Pearse  v.  Green,  1  J.  &  W.  135. 

The  objection  on  the  part  of  the  trustees  to  furnish 
tJic  accounts  to  Simpson,  the  plaiutiflV  solicitor,  was  an 
unwarrantable  act  of  dictation. 

Osborne  More/an,  for  the  defendants,  the  trustees. 
A  trustee  will  not  be  ordered  to  pay  costs,  unless  he  is 
guilty  of  corrupt  conduct,  or  unless  he  acts  from  mere 
caprice, 

Taylor  v.  Glanvillc,  3  Mad<l.  176. 
NohU  V.  MeymoU,  U  Beav.  471,  480. 

A  mere  refusal  to  furnish  accounts,   is  not  of  itself  a 
ground  for  charging  trustees  with  costs, 
White  V.  Jackson,  15  Bear.  191. 

Here  the  refusal  was  not  absolute  or  unqualified. 
The  offer  of  the  trustees  to  allow  the  plaintiffs,  or  any 
accountant  thsy  chose  to  name,  to  inspect  the  accounts 
and  take  copies  of  them,  was  virtually  an  offer  to  render 
accounts. 

The  bill  was  not  filed  only  for  the  purpose  of  taking 
the  accounts— it  sought  other  objects  :  such  as  the  letting 
of  the  plaintiffs  into  possession. 

The  Vice-Chaxcellor  said,  that  executors  and 
tnistees  were  bound  to  keep  proper  accounts,  and  to 
render  thorn  to  a  residuary' legatee  or  devisee,  when 
called  upon  to  do  so.  If  this  was  the  duty  of  these 
trustees,  it  could  not  be  said  that  they  had  perfoimed  it 
properly.  Simpson  was  the  solicitor  of  the  plaintiffs, 
and  very  strong  reasons  must  exist  to  justify  a  trustee 
in  refusing  to  accede  to  such  an  application  from  the 
solicitor  of  the  jyaitj  entitled  to  make  it.  It  was  said 
by  the  defendants,  that  they  believed  that  the  applica- 
tion was  made  for  Simpson's  own  purposes,  and  that  he 
had  advanced  money  to  the  plaintiffs  ;  but,  even  if  this 
were  so,  there  was  nothing  to  justify  the  defendant's 
personal  objection  to  him,  or  their  refusal  to  furnish  him 
with  the  accounts.  The  practical  result  of  their  conduct 
was,  that  for  seven  years  after  the  application  liad  been 
originally  made,  the  plaintiffs  had  remained  without 
accounts,  and  without  any  other  offer  to  render  them, 
than  the  offer  to  allow  the  plaintiffs  themselves,  or  a 
professional  accountant,  to  inspect  and  take  copies  of 
them.  It  was,  no  doubt,  hard  to  punish  trustees  who 
had  acted  honestly,  because  they  had  mistaken  their 
duty ;  but,  with  every  considcmtion  for  honest  trustees, 
the  Court,  if  it  found  that  a  trustee  had  failed  in  so 
important  a  duty  as  that  of  rendering  accounts,  and  had 
mtule  it  indispensably  necessary  for  the  cesltti  qiie  trusts 
to  obtain  them  by  instituting  a  suit,  was  bound  to  make 
the  trustee  pay  the  costs  up  to  the  hearing. 

It  was  said,  that  the  bill  sought  other  relief;  but, 
until  the  accounts  were  taken,  the  plaintiffs  could  not 
ascertain  whether  they  were  in  a  x>osition  to  claim  to  be 
let  into  possession ;  nor  had  the  costs  of  the  suit  been 
increased  by  the  additional  relief  asked. 

There  must  be  the  usual  administration  decree,  and 
the  defendants  must  pay  the  costs  up  to  the  hearing. 


Stuart,  V.-C 

21  Jan.  1863 


;} 


West  v.  West. 


Will  —  Construction — Vested  interest  an  marriage 

with  consent — Condition  Precedent. 

» 

Gift  of  a  sJiarc  in  a  residua  to  trustees  to  he  divided 
between  the  testator's  son  and  daughter  as  tenants  in 
common,  the  sJiare  of  the  son  to  he  vested  in  him  token  Ju 
should  attain  tlu  age  of  twenty-four  years,  and  **  the  share 
of  my  daugJUcr  to  he  vested  in  her  on  her  marriage,  wiUi 
the  consent,  nevertheless,  of  her  guardian  or  guardians  for 
the  time  being  " — 

Held,  on  the  construction  of  the  whole  will  that  On 
dawjlUer,  wJio  had  attained  tujenty-one,  took  an  ahsoliUc 
interest,  aWiough  she  remained  unmnrried. 

W.  West  gave  by  his  will  one-third  of  his  residuary 
estate  to  trustees,  upon  trust  to  divide  the  same  betweea 
his  son  William  and  his  daughter  Julia  as  tenants  in 
common,  and  not  as  joint  tenants,  the  share  of  the  son 
to  bo  vested  in  him  on  attaining  the  age  of  twenty-four 
years,   "the  share  of  my  daughter  to  be  vested  in  her 
on  her  marriage,  with  the  consent,  nevertheless,  of  her 
guardian  or  guai-dians  for  the  time  being."    He  after- 
wards declared  that,  in  case  his  son  should  die  undpr 
the  age  of  twenty-four  years,  without  leaving  lawful  issue, 
or  his  daughter  should  die  "without  having  married  witli 
such  consent  as  aforesaid."  the  share  of  him  or  her  so 
dying,  together  with  all  accumulations,  if  any,  should  be 
held  in  trust  for  the  survivor  of  his  said  son  and  daugh- 
ter, his  or  her  executors,  administrators,  and  assigns, 
"to  be  vested  in  him  or  her  respectively,  at  the  same 
age  or  time  as  lus  or  her  original  share."     He  also  gJive 
the  remaining  two-thirds  of  lus  residuary  estate,  after 
the  determination  of  certain  life-interests  therein,  to  be 
held  upon  the  same  trusts  for  the  benefit  of  his  son 
William  and  his  daughter  Julia,  as  were  declared  of  the 
other    one- third  "so  limited    in    trust    as    aforesaid." 
The  maintenance  clause  provided  for  the  maintenance 
and  education  of  his  said  son  and  daughter,  if  at  hi^ 
decease  his  son  should  not  have   attained  the  ago  of 
twenty-four,  or  his  daughter  should  not   "have  been 
married  with  such  consent,  as  aforesaid. "    He  afterwards 
apix>inted    certain    persons    guardians  of   his  children 
during  their  minority. 

The  daughter  was,  at  the  date  of  the  will,  eighteen 
years  of  age,  but  had  since  attained  twenty-one,  and  was 
still  unmarried. 

The  object  of  the  suit  was  to  ascertain  her  interest 
under  the  will. 

MaliTis,  Q,C,,  mid  Hardy,  for  the  daughter,  contended 
that  she  was  absolutely  entitled  to  a  moiety  of  the  pro- 
perty held  in  trust  for  her  brother  William  and  herself. 
They  argued  that  the  will  clearly  intended  that  the  pro- 
perty should  go  to  the  son  and  daughter,  and  the  word 
"vested"  in  the  above  clauses  must  mean  "paid* 
"transferred,"  or  "conveyed;"  that  the  gift  was  an 
absolute  one,  and  was  a  vested  interest  at  the  death  oi 
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tho  testator  ;  and  that  the  provision  in  reference  to  mar- 
riage could  only  refer  to  marriage  under  twenty-one, 
as  the  requisite  consent  of  the  guardians,  was  only 
applicable  to  that  case  :  and  the  gift  over,  and  the  other 
clauses  above  mentioned,  all  led  to  the  same  conclusion. 
They  cited, 

Taylor  v.  Frohislur,  5  De  G.  &  S.  191. 

Berkeley  v.  SwMuriu:,  16  Sim.  275. 

Young  v.  Robertsofi,  8  Jur.  (y.  s.)  825;  1  Jami. 
WUls,  806  (3rd  ed.). 

/.  /.  Asiou,  for  the  son  William,  contended  that  the 
daughter  was  not  entitled  absolutely  until  her  marriage, 
citing, 

Atkins  V.  fficcocks,  1  Atk.  500. 
Bacon,  Q.C.,  and  Marten,  for  the  trustees. 

Stuart,  V.-C,  said,  that  where  tho  words  refen-ingto 
marriage  amounted  to  a  condition  precedent,  the  condition 
must  be  performed ;  that  was  an  intelligible  principle,  and 
governed  the  case  of  Atkins  v.  Huxocks,  the  authority 
of  which  had  never  been  ijUestioned  ;  he  thought  that 
here,  however,  there  was  no  condition  precedent.  There 
were  authorities  to  show  that  the  Court  occasionally 
did  some  violence  to  the  language  of  tho  testator, 
in  order  to  prevent  consequences  inconsistent  with  his 
clear  intention.  In  Booth  v.  Booth  (4  Ves.  399),  there 
was  a  gift  of  a  residue  of  personal  estate  to  trustees, 
upon  trust  to  pay  the  dividends  equally  between  the 
testator's  great  nieces  until  their  respective  marriages, 
and,  from  and  after  their  respective  marriages,  to  transfer 
their  respective  moieties.  That  was  a  strong  case  ;  there 
there  was  an  exx)ress  life  interest,  and  an  express  direction 
to  pay  capital  upon  marriage.  One  niece  died  unmarried, 
and  tho  question  was,  whether  her  share  was  transmissible 
to  her  representatives,  and  it  was  decided  that  it  was  so. 
In  that  case  the  Court  considered  the  authorities,  and 
among  the  rest,  Atkins  v.  Uiocoeks,  and  relied  much 
u|)on  the  circumstance  that  tlic  subject  of  the  bequest 
was  a  residue.  It  was  beyond  all  doubt  that  the  Court 
would,  in  questions  of  this  sort,  construe  the  intention 
of  the  testator  favourably  to  a  residuary  legatee.  In  the 
case  of  Ltake  v.  Bobiiuon  (2  Meriv.  386),  Sir  W.  Grant 
expressed  strong  approbation  of  the  decision  of  Lord 
Alvanley  in  Booifi  v.  BootJi. 

In  the  case  now  before  the  Court,  there  was  a  clear  mani- 
festation of  intention  to  benefit  the  daughter,  and  the  real 
question  was,  whether  the  words  referring  to  tho  marriage 
were  or  were  not  au  increase  or  acceleration  of  the  benefit 
given  to  her.  There  was  a  gift  of  residue,  as  in  Booth  v. 
BooUi,  with  an  express  trust  to  divide  it  between  a  son 
and  daughter  equally  as  tenants  in  common.  So  far  the 
words  were  free  from  all  doubt;  the  testator  intended 
that  the  son  and  daughter  should  take  the  whole  interest 
between  them ;  he  then  went  on  to  make  the  provision  as  to 
vesting  in  the  son  ;  he  might  have  done  the  same  thing  as 
to  tho  daughter;  the  daughter  was,  however,  eighteen  years 
of  age,  he  thought  that  she  might  marry  before  attain- 
ing twenty-one,  and  he  intended  that  if  she  should  do  so, 


she  should  have  the  capital  at  her  marriage.  This  was 
a  natural  intention,  and  was  carried  out  by  the  will. 
Marriage  with  consent  of  guardians  must  mean  marria'*o 
under  twenty-one.  If  slio  married  without  consent,  tho 
legacy  was  not  to  vest.  It  was  clear,  that  the  one  event 
contemplated  in  the  gift  over,  the  death  of  tho  daughter 
without  having  married  with  consent,  must  refer  to  her 
death  under  twenty -one  without  having  married,  in 
which  event  the  gift  was  to  the  brother.  The  opposite 
construction  would  be  almost  nonsense  ;  for,  suppose  tho 
son  had  died  under  twenty-four,  wliat  would  become  of 
the  two  shares  if  the  daughter  was  only  to  take  a  vested 
interest  on  marriage  with  consent  ?  There  would  be  an 
intestacy.  If  ever  there  was  a  case  where  the  rule  in 
favour  of  construing  a  residuary  bequest  so  as  to  pre- 
vent an  intestacy  applied,  it  was  a  case  like  the  present, 
where  the  testator  plainly  intended  a  benefit  for  his  son 
and  daughter.  He  thought  tliat  the  daughter  was  entitled 
absolutely  to  a  moiety  of  the  property  held  in  trust  for 
herself  and  her  brother. 


Holroyd,  Comr. 
14  Jan.  1863 


nr.  I 

.       * 


Re  Preston  and  Pearcey. 


Bankruptcy  Act,  1861,  sect  88. — Dissolution  of 
Partnerslup  —  Consolidation  of  Proceedings-^ 
Costs, 

The  Court  will  not  make  a7i  order  for  the  consolidation 
of  the  proceedings  in  tlie  bankruptcies  of  two  former  copart" 
ners,  where  the  partnership  xcas  dissolved  before  the  time  of 
die  adjudication  in  eiUier  case. 

The  Court  has  power  to  suspend  an  order  as  to  costs 
previously  made. 

The  partnership  in  this  case  was  dissolved  on  May  18, 
1862.  On  July  25th,  Preston  was,  on  his  own  petition, 
adjudicated  bankrupt.  On  September  2nd,  an  onler  of 
adjudication  W'as  made  against  Pearcey  on  a  creditor's 
X)etition.  Assignees  had  been  chosen  under  each  adjudi- 
cation. 

Bagley,  for  tho  assignees  of  Preston,  now  applied  to 
liave  the  proceedings  imdor  the  two  bauki'uptcies  conso- 
lidated, on  the  ground  of  the  misapplication  of  the  assets 
of  the  joint  estate  to  the  purposes  of  the  separate 
estate  of  Pearcey,  and  that  an  order  had  been  made  by 
this  Court  for  payment  of  costs  of  proceedings  in  tho 
bankruptcy  of  Pearcey,  out  of  assets  of  the  joint  estate. 

Frazcr  (solicitor)  opiwsed. 

HiH  Honour  held  that  no  sufficient  reason  had  been 
shown  for  making  the  onler.  Proper  accounts  of  tho 
joint  and  separate  estates  should  be  kept,  and  any  mis- 
application of  assets  which  might  be  discovered,  could 
be  made  the  subject  of  a  substantive  motion.  Sect.  98  of 
the  Consolidation  Act,  1849,  only  applied  to  cases  where 
there  was  a  subsisting  partnership  up  to  the  date  of 
bankruptcy,  and  he  thought  the  discretion  of  the  Court 
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under  the  88tli  aect  of  the  Act  of  1861  should  he  exercised 
with  a  like  limitation. 

He  should,  however,  order  the  execution  of  the  order 
previously  made  in  the  bankruptcy  of  Pearcey  as  to  costs 
to  he  suspended. 


Ctoulbum,  Comr.  |  ^  ^  teotf,  and  T.  Trott. 
12,  15  Jan.  1863.     ) 

Bankruptcy  Act,  1861,  sect.  88. — Consolidation  of 

Proceedings, 

The  Court  will  not  exercise  its  discretionary  power  to 
coTUolidate  the  proceedings  under  several  petitions  in  hank' 
ru/ptcy  where  there  are  no  joint  assets. 

The  bankrupts  had  been  in  partnership  up  to  the  date 
of  filing  their  separate  petitions  for  adjudication  in  the 
Bristol  District  Court.  Orders  for  adjudication  were 
made,  and  first  meetings  held  at  which  the  same  person 
was  chosen  assignee  of  both  estates. 


Sargood,  for  the  assignee,  now  applied,  under  sect.  88 
of  the  Bankruptcy  Act,  1861,  for  an  order  tp  consolidate 
the  proceedings  in  the  two  petitions.  He  stated  that 
while  the  separate  debts  of  the  bankrupts  amounted  to 
less  than  20/.,  but  their  separate  a.(«ets  to  75^.,  the  debts 
of  the  joint  estate  were  about  900Z.,  with  assets  niL 
By  consolidating  the  proceedings,  one  set  of  costs  only 
would  have  to  come  out  of  the  assets,  so  that  there  might 
still,  after  satisfying  the  creditors  of  the  separate  estates, 
remain  some  small  sum  for  distribution  among  the 
creditors  of  the  joint  estate. 

McCra-e,  for  a  creditor,  opposed. 

His  Honour  said  that  in  this  case  there  were  no 
assets  of  the  joint  estate— nothing,  therefore,  upon  which 
the  order  now  applied  for  could,  in  point  of  form, 
operate.  It  was  not,  therefore,  a  case  in  which  the 
Court  would  exercise  the  discretionary  power  given  to 
it  by  sect.  88. 


COMMON   LAW. 


Q.  B. 

15  Jan.  1863. 


Brown  v.  Williams. 


Fractice — Attorney — Common  Law  Procedure  Act, 

1852,  a.  7. 

V  In  applying  for  a  rule  for  an  aUacJiment  against  a 
plaintiffs  attorney  for  not  obeying  a  Judge^s  order  made 
imder  sect.  7  of  the  Common  Law  Procedure  Act,  1852, 
the  affidavits  must  show  that,  before  the  order  was  obtained^ 
a  demand  in  writing  had  been  made  upon  the  plaintiff* s 
attorney f  requiring  him  to  declare  whether  tfie  wrU  waa 
issued  by  his  authority, 

Laxton  moved  for  a  rule  for  an  attachment  against  the 
plaintiff's  attorney  for  contempt  of  Court,  in  failing  to 
obey  an  order  of  Crompton,  J.,  whereby  he  was  required 
to  declare  "  forthwith"  the  place  of  abode  and  profession 
of  the  plaintiff.  The  order  was  made,  by  consent,  on 
the  6th  January,  and  served  on  a  clerk  of  the  plaintiff's 
attorney  the  same  day.  Application  was  made  to  the 
plaintifi*s  attorney  on  the  7th  January  orally,  and  on  the 
9th  January  by  l^er,  calling  on  him  to  comply  with  the 
order;  but  he  has  not  done  so.  By  sect.  7  of  the 
Common  Law  Procedure  Act,  1852,  **  every  attorney, 
whose  name  shall  be  indorsed  on  any  writ  issued  by 
autliority  of  this  Act,  shall,  on  demand  in  writing  made 
by  or  on  behalf  of  any  defendant,  declare  forthwith 
whether  such  writ  has  been  issued  by  him,  or  with  his 
authority  or  privity ;  and  if  he  shall  answer  in  the 
affirmative,  then  he  shall  also,  in  case  the  Court  or  a 
Judge  shall  so  order  and   direct,  declare  in  writing, 


within  a  time  to  be  allowed  by  such  Court  or  Judge,  the 
profession,  occupation  or  quality,  and  place  of  abode  of 
the  plaintiff,  on  pain  of  being  guilty  of  a  contempt  of 
the  Court  from  which  such  vrrit  shall  appear  to  have  been 
issued." 

[WiGHTMAX,  J. — Does  your  affidavit  state  a  pre- 
liminary demand  made  on  the  ptaintifi^s  attorney, 
whether  the  writ  was  issued  by  him  or  not  t  ] 

No,  it  does  not ;  but  it  maybe  assumed  that  the  Judge 
would  not  have  made  the  order  if  he  had  nftt  been 
satisfied  that  the  proper  preliminaries  had  been  complied 
with. 

By  the  Court  {Wightman,  Crompton,  and  Mdhr, 
J  J,) — ^You  must,  first  of  all,  show  that  you  have  made  the 
demand,  before  you  can  bring  him  witliin  the  penal  part 
of  the  section. 


Q.B. 

16  Jan.  1863 


.i 


PiNARD  «.  K.LOCKMAX  and  Another. 


Foreign  bill  dratm  in  parts — Loss  of  the  part 
indorsed — Duty  of  Indorsees. 

To  a  declaration  by  the  fourth  indorsee  of  certain 
foreign  bills  drawn  in  parts,  against  the  second  indorsee, 
for  withholding  amd  not  delivering  over  tfu  other  parts  of 
the  said  bills  tohen  rehired,  the  patis  firsi  indorsed 
having  by  aeeident  been  lost,  the  defendants  pleaded  that 
the  first  parts  only  of  the  said  bills  were  indorsed  and 
delivered  to  them,  and  that  at  the  time  of  the  indorsmerU 
by  them,  their  indorsees  did  not  require  them  to  deliver  ths 
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said  other  pcerts^  and  thai  they  never  had  them  m  their 
pmcer  or  control,  and  toere  unable  to  obtain  them. 
Held,  that  the  pleadings  disclosed  no  cause  of  action, 

Dbclaratiox. — Alphonse  Pinard,  director  of  the 
Comptoir  d'Escompte  de  Paris,  being  a  company  consti- 
tuted and  carrying  on  buaineas  at  PariSy  in  the  empire  of 
France,  according  to  the  law  of  the  said  empire,  and 
which  said  A.  Pinard,  as  sach  director  as  aforesaid,  is 
authorised  by  the  law  of  the  said  empire  to  sue,  and 
now,  as  the  nominal  plaintiff  for  and  on  behalf  of  the 
said  company,  sues  the  defendants,  for  that  certain 
persons  to  wit,  Rinz  Brothers  &  Company  in  parts 
beyond  the  seas,  to  wit  at  Cardenas,  made  their  bill  of 
exchange,  dated  27th  October,  1860,  in  divers  to  wit, 
four  parts,  and  directed  the  same  to  certain  persons  to 
wit,  Escorcia  Saviz  &  Company,  at  Seville  in  parts 
beyond  the  seas,  and  thereby  required  the  said  persons, 
at  sixty  days'  sight  of  that  1st  of  exchange,  the  2nd, 
3rd,  and  4th  of  the  same  tenor  and  date  being  unpaid,  to 
pay  to  Noreija  Olmo  &  Company  or  order  2,500  dollars. 
[Similar  averments  followed  here  with  regard  to  two 
other  bills.]  And  the  plaintiff. says  that  the  said  payees 
of  the  said  bills  respectively  indorsed  the  said  bills 
respectively  to  Escauriza  and  Serpa,  who  indorsed  the 
same  respectively  to  the  defendants,  and  the  defendants 
sold  the  said  bills  respectively  to  C.  J.  Hambro  &  Son, 
and  indorsed  to  them  the  said  firsts  of  the  said  bills 
respectively,  and  they  indorsed  the  same  respectively  to 
the  said  company,  whereof  the  plaintiff  is  such  director, 
as  aforesaid  ;  and  the  said  company  being  the  holders  of 
the  said  firsts  of  the  said  bills,  as  aforesaid,  transmitted 
the  same  respectively  to  certain  persons  at  Seville,  afore- 
said, to  be  presented  by  them  for  the  said  company  to 
the  said  persons  at  Seville  aforesaid,  upon  whom  the  said 
bills  were  respectively  drawn  as  aforesaid  for  sight  and 
acceptance  of  the  said  firsts  thereof,  and  the  same  were 
by  accident  lost  in  the  course  of  such  transmission  for 
such  purpose,  as  aforesaid,  so  that  the  same  were  not, 
nor  could  be,  presented  for  acceptance  thereof,  of  all 
which  the  defendants  had  notice,  and,  thereupon,  the  said 
company,  whereof  the  plaintiff  is  such  director  as 
aforesaid,  required  the  defendants  to  deliver  to  the  said 
company  the  said  seconds,  thirds,  and  fourths  of  the  said 
bills  Tespectively,  or  some  or  one  of  such  parts  of  the 
said  bills  respectively,  but  the  defendants  did  not  nor 
would  deliver  the  same,  or  any  of  them,  to  the  said 
company,  and  withheld  and  detained,  and  still  with- 
hold and  detain  from  the  said  company  all  such  last- 
mentioned  parts  of  the  said  bills  respectively,  whereby 
the  said  company  were  prevented  from  presenting,  and 
were  unable  to  present  the  said  biUs,  or  any  of  them,  for 
sight  and  acceptance  thereof  within  the  time  during 
which  the  same  could  and  ought,  according  to  the  laws 
of  the  country  in  which  the  said  bills  were  so  drawn,  as 
aforesaid,  and  in  which  the  same  respectively  were  so 
made  payable  as  aforesaid,  to  have  been  so  presented  as 
aforesaid,  and  the  same  have  thereby,  according  to  the 
said  law%  become  and  are  wholly  worthless  and  void  ; 


and  the  said  company  have  wholly  lost,  and  have  been 
and  are  deprived  of  the  value  of  the  amount  thereof. 

Plea. — That  the  said  Escauriza  and  Serpa  indorsed  to 
the  defendants  the  said  firsts  of  the  said  bills  respectively, 
and  that  the  said  Escauriza  and  Serpa  never  did  indorse 
to  the  defendants  the  seconds,  thirds,  and  fourths  of  the 
said  bills  respectively,  or  any  or  either  of  them,  and  that 
they  never  did  deliver  to  the  defendants  the  said  seconds, 
thirds,  and  fourths,  or  any  or  either  of  them,  and  that 
the  said  C.  J.  Hambro  &;  Son  did  not  at  the  time  of  the 
said  sale  and  indorsement  by  the  defendants  to  the  said 
C.  J.  Hambro  &  Son,  or  at  any  time  until  long  after  the 
indorsement  by  the  said  C.  J.  Hambro  &  Son  to  the 
said  company,  and  long  after  the  alleged  loss,  require 
the  defendants  to  deliver  to  them  the  said  seconds,  thirds, 
and  fourths  respectively,  or  any  or  either  of  them.  And 
the  defendants  say  that  they  never  at  any  time  had,  nor 
have  they  in  tlieir  power  or  control,  the  said  seconds,  &c., 
or  any  or  either  of  them,  and  that  they  were  and  are 
wholly  unable  to  obtain  them. 

JSovill,  Q.C.  (with  him  /.  A.  Russell),  for  the  plaintiff. 
Where  bills  are  drawn  in  sets,  the  property  in  the 
several  parts  passes  with  the  one  which  is  indorsed,        « 
Holdsworth  v.  Hunter,  10  B.  k  C.  449  ; 
Pereira  v.  Jopp,  tb,  450,  note  (a). 
It  is  the  duty  of  tlio  indorser  of  a  biU  drawn  in  parts 
to  be  prepared  to  hand  over  the  other  parts  to  a  subse* 
quent  indorsee,  if  required.     By  his  indorsement  of  such 
a  bill  ho  is  estopped  from  saying  that  there  are  not 
several  parts  when  so  required. 
The  following  authorities  were  cited, 
BayUy  on  Bills,  170  (6th  ed.). 
JByles  on  Sills,[ZeZ  (8th  ed.). 
CfhiUy  on  Bills,  104  (10th  ed.). 
Story  on  Bills,  §  66. 

Pardessus,     Droit    Commercial,     sect.     409,    and 
Pothier's  Traiti   du   CoiUrat  de  CJuxnge,   ss.  37 
and  130. 
The  passage  from  Pothier  is  as  follows  : — 

''  Si  le  porteur  de  la  lettre  de  change  Ta  ^gar^e,  il  doit 
s*en  faire  donner  uu  second  ezemplaire  par  le  tireur. 
Lorsqu'il  ne  tient  pas  immddiatement  du  tireur,  il  doit, 
pour  avoir  ce  second  exemplaire,  s'adresser  au  dernier 
endosseur  qui  lui  en  a  pass^  Tordre  ;  et  le  dernier  endos- 
seur  doit  sur  la  r^uisition  que  lui  en  fait  par  ^crit  le 
porteur  de  la  lettre,  lui  prSter  ses  bons  offices  aupiis  du 
precedent  endosseur,  et  ainai  d'endosseur  en  endosseur 
jusqu'au  tireur,  pour  avoir  un  second  exemplaire. " 

Honyman  (with  him  Lush,  Q.C,),  for  the  defendants. 

There  was  no  contract  between  the  plaintiff  and  the 
defendants ;  the  former  took  the  bill  from  Hambro.  [He 
was  then  stopped.] 

Per  Cubiak.  —  {WiglUmaTi,  Crompton,  and  Mellor, 
J  J,). — Our  judgment  must  be  for  the  defendants,  as  the 
pleadings  disclose  no  ground  of  action  against  them. 
No  authority  has  been  cited  before  us  to  show  that  there 
was  any  obligation  on  the  part  of  the  defendants  "'- 
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between  tliem  and  the  plaintiff  to  be  prepared  to  hand 
over  the  other  parts  of  the  bills,  in  case  the  parts  indorsed 
were  lost.  Indeed  the  authorities  cited  by  Mr.  Bovill 
show,  if  anything,  that  each  indorsee  ought  to  hand 
all  the  parts  over  to  his  succeeding  indoraer,  and  there 
are  mesne  indorsees  between  the  defendants  and  the 
plaintiff.  As  it  wouhl  appear  that  the  pix)perty  in  one 
part  carries  with  it  the  property  in  all,  if  the  defendants 
had  had  these  other  ])arts  in  their  possession,  the  plain- 
tiff might  have  recovered  against  them  as  against  any 
one  else  detaining  his  property  from  him.  This,  liow- 
ever,  is  denied  by  the  i)lea.  It  may  be,  too,  in  accord- 
ance with  the  dicta  cited  from  the  foreign  jurists,  that 
each  indorser  would  be  bound  to  lend  his  good  offices  to 
his  indoi-see  for  the  purj)osc  of  prociu-ing  the  other  ^mi'ts, 
in  case  the  one  indorsed  should  be  lost. 

Judffnicntfor  the,  defendant. 


Q.B. 


WE8TW00D  and  Another  v.  Secrktary 


!WE8TW0< 
OF  State  for  India  in  Council. 

Contract  —  Condition  precedent  —  Submission  to 
arbitration — Revocation  of  submission  —  Set  of 
of  penalties — Default  of  parti/  seeking  to  set 
tliem  off, 

A  contract  for  building  a  steam-vessel  contained  a  pro- 
vision tJuU  the  engineer  for  Vie  lime  being  should  have 
power  to  direct  additions,  deductions,  alterations,  and 
deviations,  to  ami  from  Hie  contract  ivork,  and  should  have 
power  to  extend  the  time  for  completion  of  the  contract, 
and  that  unless  he  did  so,  tlie  time  should  be  deemed  not 
extended  by  reason  of  such,  extra  works,  and  that  Vie  value 
of  all  such  **  additions,  deductions,  alterations,  and 
deviations,  should  be  ascertained,  and  added  to  or  deditctcd 
from  tfic  amount  of  the  contract  price.*^  It  also  contained 
a  provision  tluU  5L  should  become  dv>e  as  liquidated 
damages  for  every  day  beyond  the  time  specified  in  tlie 
contract,  on  which  the  work  remained  uncompleted.  There 
was  also  a  clause  for  tlie  reference  of  all  differences  *  *  relating 
(amongst  other  things)  to  any  additions,  deductions,  altera- 
tions, or  demotions,  made  in  the  said  work**  to  the  said 
engineer.  In  an  action  brought  in  respect  of  certain  extra 
works — 

Held,  that  the  ascertainment  of  the  valu^  of  Vie  extra 
works  was  a  condition  precedent  to  Vie  riglit  of  the  plaintiffs 
to  sue  in  respect  of  them. 

Per  Wightman,  J.  (Cromiton,  and  Mullor,  JJ. 
dubita}Uibus)  Vuxt,  in  case  of  difference,  the  engineer  teas  the 
person  to  ascertain  this  value  under  the  arbitration  clause. 

Per  Totam  Curiam.  —  T/iat  a  replication  that  the 
defendant  luad,  by  directing  extra  loorks,  rendei-ed  the  per- 
formance of  the  contract  work  impossible  within  Vie  ap- 
jmnted  time,  teas  a  good  answer  to  a  claim  to  deduct 
penalties  for  its  non-performa.nce,  alViough  the  engineer 
hod  not  extended  the  time  for  its  completion. 

The  declaration  averred  that  a  contract  was  enterotl 
into  between  the  plaintiffs  and  the  Secretary  of  State  for 


India  in  Council,  for  the  building  by  the  plaiutiffa,  for 
the  said  Secretary  of  State,  of  an  iron  tug,  or  general 
service  |)addle  steam-vessel,  together  witii  engines, 
boilers,  &c.  It  then  set  forth  the  tenns  of  the  contract 
(which,  so  far  as  they  are  material,  are  set  out  at  length 
hereafter  in  the  eleventh  replication),  and  went  on  to 
aver,  that  the  said  tug  vessel  was  duly  completed  by  the 
plaintiffs,  and  that  during  the  progress  of  the  said  works 
the  consulting  engineer  in  the  conti-act  mentioned,  under 
the  provisions  of  the  contract  in  tliat  behalf,  made  cer- 
tain additions  to,  and  alterations  and  deviations  from,  the 
said  works,  which  he  thought  proper,  and  judged  expe- 
dient to  make,  and  directed  the  plaintiffs  to  execute  the 
same,  and  that  the  plaintiffs  accordingly  executed  the 
said  additions  to,  alterations,  and  deviations  from,  the 
said  works,  and  that  the  said  additions  to,  and  altera- 
tions in,  and  dc^dations  from,  the  said  works,  were  extra 
works  within  the  meaning  of  the  contract,  and  that 
the  value  of  the  said  additions,  &c.,  as  such  extra  works, 
amounted  to  a  large  sum  of  money,  and,  as  the  case 
reqiiired,  the  same  was  added  to  the  amount  of  the  con- 
tract price  to  be  paid  to  the  plaintiffs.  And  that  the  said 
tug  vessel,  &c.,  was  duly  delivered  by  the  plaintiffs  in 
accoi-dance  with  the  contract.  Breach. — That  the 
plaintiffs  have  not  been  paid  the  contract  price  of 
14,500?.,  by  the  instalments  in  the  contract  men- 
tioned, or  in  any  other  manner,  and  that  the  plaintiffs 
have  not  been  paid  the  said  amount  of  the  said  value 
of  the  said  additions,  alterations,  &c.,  as  such  extra 
work  as  aforesaid,  in  addition  to  the  said  contract 
price,  and  that  the  said  value  is  still  due  and  unpaid  to 
the  j)laintiff.  The  declaration  contained  two  other 
counts,  which  aro'not  material. 

6th  Plea. — ^To  so  much  of  the  fir.st  count  as  relates  to 
the  plaintifi's  claim  for  additions,  alterations,  and  devia- 
tions, that,  besides  the  said  additions,  alterations,  and 
deviations,  in  the  said  first  count  mentioned,  certain 
deductions  from  the  work  were  also  made  by  the  said 
consulting  engineer,  and  that,  having  regard  to  the  whole 
of  the  said  additions,  deductions,  alterations,  and  devia- 
tions, no  sum  beyond  the  contract  price  was  ever  due 
to  the  plaintiffs,  and  the  defendant  says  that  the  amount 
of  the  said  additions,  deductions,  alterations,  a^nd  devia- 
tions, has  never  been  ascertained  in  the  nvanner  provided 
in  and  by  Vie  said  contract. 

8th  Plea, — ^To  a  ])ortion  of  the  moneys  in  the  said  first 
count  claimed  by  the  plaintiffs,  a  claim  to  deduct  an 
equal  amount  for  ]>enalties  in  the  nature  of  liquidated 
damages  due  from  the  plaintiffs  by  reason  of  the  non- 
completion  by  them  of  the  tug  vessel,  &c.,  within  the 
agreed  time. 

2nd  Replication  to  8th  Plea. — ^That  during  the  pro- 
gress of  the  works  to  be  executed  in  pui'snance  of  the 
said  contract,  and  which  the  plaintiffs  were  always 
ready  and  willing  to  make  and  execute,  and,  but  for 
the  causes  and  reasons  hereinafter  mentioned,  would 
have  made  and  executed  within  the  agreed  time,  the  said 
consulting  engineer  made  the  said  additions,  alterations, 
&c.,  in  the  said  first  count  mentioned,  and  from  the  said 
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works,  aid  directed  the  plaintiffs  to  execute  the  same, 
which  the  plaintiffs  accordingly  did.  And  the  plaintiffs 
say  that  ISie  said  additions,  alterations,  &c.,  were  so 
mixed  np  vlth  the  said  works  to  be  executed  in  pur- 
suance of  tlie  said  contract,  in  resi)oct  of  which  the 
defendant  claims  to  make  the  said  deductions  as  and  for 
Ur[uidated  dauiages  as  aforesaid,  that  it  became  impos- 
sible for  the  plaintiffs  to  complete  and  deliver  the  work 
to  be  execute(\  in  pursuance  of  the  said  contract,  until 
the  said  additions,  &c.,  were  also  completed  and  ready  to 
be  delivered  to  the  defendant,  as  the  consulting  engineer 
nt  the  time  of  making  the  said  additions,  deviations, 
^.,  and  instructing  the  plaintiffs  to  make  the  same, 
and  always  well  knew.  And  the  plaintitGs  say  that  they 
completed  and  delivered  the  said  additions,  &c.,  and  the 
said  work  to  be  done  in  pursuance  of  the  tiaid  contract, 
within  a  reasonable  time  in  that  behalf ;  and  that  using 
all  due  and  possible  despatch,  it  was,  by  reason  of  the 
premises,  impossible  to  have  the  said  work  to  be  done, 
in  pursuance  of  the  contract,  completed  and  delivered  at 
the  time  agi*ecd  upon  ;  and  that  they  failed  to  deliver 
and  complete  the  said  work  by  reason  of  the  premises. 

Srd  Replication  to  Stli  Plea. — ^That  plaintiffs  were 
hindered  and  prevented  from  completing  and  delivering 
within  the  time  agreed  upon  by  the  acts,  neglects,  and 
defaults  of  the  defendant,  and  his  consulting  engineer 
for  the  time  being. 

11th  Replication. — To  so  much  of  the  6th  plea  as  alleges 
that  the  amount  of  the  said  additions,  alterations,  &c, 
has  never  been  ascertained  in  the  manner  provided  by 
the  said  contract  That  the  said  contract,  exclusive  of 
the  schedule  or  specification  thereunder  written,  was  in 
the  words  and  figures  following,  &c.  [setting  out  the 
contract  verbatim]. 

The  material  clauses  are  as  follows  : — 

Clause  11. — That  the  consulting  engineer  for  the  time 
being,  shall  have  power  to  made  such  additions  to,  or 
deductions  from,  the  work,  as  he  may  think  proper,  and 
to  make  such  alterations  and  deviations  as  he  may  judge 
expedient  during  the  progress  of  the  work,  and  if,  by 
reason  thereof,  he  shall  consider  it  necessary  to  extend 
the  time  of  completion  of  the  tug.  vessel,  such  extension 
of  time  shall  be  given  in  writing  under  his  hand,  or 
otherwise  the  time  of  completion  shall  be  deemed  to  be 
not  extended  ;  and  the  value  of  all  such  additions,  de- 
ductions,  alterations,  and  deviations,  shall  be  ascertained 
and  added  to  or  deducted  from  the  amount  of  the  con- 
tract price,  as  the  case  may  require,  but  the  Secretary  of 
State  shall  not  be  liable  to  pay  for  any  such  additions, 
alterations,  or  deviations,  unless  the  instnictions  for  the 
same  shall  liave  been  given  in  writing  under  the  hand 
of  the  consulting  engineer  for  the  time  being  ;  and  it  is 
agreed  that  such  additions,  &c.,  shall  in  no  way  annul  or 
invalidate  tlie  contract. 

Clause  14. — That  the  said  tug  vessel,  &c..,  shall  be 
completed  ready  to  be  delivered  within  six  calendar 
months  from  the  date  of  these  presents,  and  shall  then 
be  delivered  alongside  such  vessel  as  the  Secretary  of 
State  shall  direct. 


Clause  16. — That,  in  the  event  of  the  said  contractors 
failing  to  complete  the  work  to  be  executed  in  pursuance 
of  this  contract,  and  to  have  the  same  ready  for  delivery 
at  the  expiration  of  the  time  herein  agreed  on,  they  shall 
pay  to  the  said  Secretary  of  State  the  sum  of  51.  as 
liquidated  damages,  and  not  as  penalty,  for  each  day 
which  shall  elapse  l)etween  the  day  on  which  the  work 
ought  to  be  completed  and  ready,  and  the  day  on 
which  the  same  sliall  be  completed  and  ready  to 
be  delivered,  and  such  sums  shall  and  may  bo  de- 
ducted from  any  money  which  shall,  from  time  to 
time,  be  duo  to  the  said  contractors,  and  should  such 
money  be  insufficient,  the  said  contractors  shall  x>ay  the 
difference. 

Clause  20. — Tlmt  if  and  whenever  any  doubt,  dispute,  or 
difference  sliall  arise  concerning  the  work  to  be  executed 
in  pursuance  of  this  contract,  or  relating  to  the  quantity 
or  quality  of  the  several  materials  to  be  employed,  or  as 
to  any  additions,  alterations,  deductions,  or  deviatio:is, 
made  to,  in,  or  from  the  said  work,  or  concerning  the 
meaning  of  this  contract,  or  any  cause,  matter,  or  thing 
concerning  the  premises,  such  doubt,  dispute,  or  differ- 
ence, shall,  from  time  to  time,  be  referred  to  and  decided 
by  the  consulting  engineer  for  the  time  being,  whose 
decision,  valuation,  or  award,  interim  or  final,  shall  be 
conclusive  and  binding  upon  both  parties  to  these 
presehts. 

The  replication  then  went  on  to  aver  that  the  schedule 
or  specification  in  the  contract  referred  to,  contained  no 
provision  whereby  the  amount  of  the  said  additions,  &&, 
were  to  be,  or  could  be  ascertained. 

12th  Replication. — ^To  the  same.  That  the  plaintiffs, 
before  action,  by  deed  revoked,  determined,  and  made 
void  the  authority  and  submission  to  the  arbitration  of 
the  said  consulting  engineer  for  the  time  being,  given  and 
contained  in  clause  20  of  the  conti-act. 

2ud  Rejoinder  to  2nd  Replication. — That  tlie  consult- 
ing-engineer did  not  consider  it  necessary  by  reason  of 
the  said  additions,  &c.,  to  extend  the  time  for  the  com- 
pletion of  the  said  tug  vessel,  and  that  no  such  extension 
was  given,  and  that  defendants  were  bound  to  complete 
the  said  tug,  notwithstanding  the  said  additions,  &c., 
within  the  specified  time. 

Demurrer  to  11th  and  12th  Replications  to  6th 
Plea. 

Demurrer  to  2nd  Rejoinder  to  2ud  Replication,  and 
joinder  in  the  demurrers  respectively. 

BoviU,  Q.(7.  (with  him  PtUradorf,  ScrjLy  and  IIoll), 
for  the  plaintiffs. 

1st  The  ascertainment  of  the  value  of  the  extra 
works  is  not  a  condition  precedent  to  our  right 
to  recover  for  them.  The  contract  contains  only  a 
general  agreement  of  reference,  which  does  not  oust 
the  jurisdiction  of  the  Court,  and  this  distinguishes 
it  from  those  cases  iu  which  the  certificate  of  an  engineer, 
or  other  person,  has  been  held  a  condition  precedent  to 
the  right  to  recover.  Clause  20  of  the  contract  does  not 
apply  to  this  case. 
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fforlon  V.  Satfer,  i  H.  ft  N.  643. 

ScaU  v.  Avery,  8  Exch.  487  &  497 ;  and  5  H.  L. 

Cas.  611. 
BrauntUin  r.  AecidenUU  DaUk  Inawrance  Company, 

81  L.  J.  Q.  B.  17. 
Trcdujen  v.  Bolman,  31  L.  J.  Ex.  398. 

2ndly.  Assaming  that  there  has  been  a  sabmisaion  to 
the  arbitration  of  the  engineer,  the  replication  which 
Btate^  tliat  this  has  been  before  action  reyoked  by  the 
plaintiff  by  deed,  is  an  answer  to' the  plea. 

Vynior'9  Case,  8  Rep.  162. 

MUfur.  Gratrixy  7  East,  608. 

Kingv,  Joseph,  5  Taunt  452. 

Srdly.  The  replication  that  the  defendant  prevented 
the  plaintiffs  from  completing  the  works,  and  rendered 
it  impossible  for  them  to  do  so,  is  a  good  answer  to  the 
plea  claiming  to  deduct  the  penalties  for  non-completion, 
and  the  rejoinder  that  the  engineer  did  not  extend  the 
time  for  the  completion  of  the  works,  is  bad. 

Holmt  V.  Guppy,  3  M.  &  W.  387, 
and  the  cases  collected  in  Addison,  on  CorUracts,   5th 
edition,  pp.  916  and  917. 

Forsyth,  Q.  C.  (with  him  Oarth),  for  the  defendants. 

1st.  This  is  not  the  case  of  a  mere  agreement  to  refer, 
but  it  belongs  to  that  class  where  something  is  to  be 
ascertained  or  done  by  a  third  party  before  the  Court  has 
jurisdiction.  The  intention  of  clause  11  could  not  be 
that  th^  Talue  should  ba  ascertained  by  a  jury.  It  is 
clear  that  it  was  to  be  ascertained  under  clause  20  by  the 
engineer. 

ScoU  V.  Corporation  of  Liverpool,  28  L.  J.  Ch.  230. 
Tredwcn  y.  ffolman,  ubi  supriL 

2ndly.  If  this  be  the  right  construction  of  the  contiactf 
the  revocation  by  the  plaintiffs  is  immaterial. 

Srdly.  The  plaintiffs  having  agreed  that  all  extension  of 
time  shall  be  in  the  discretion  of  the  engineer,  the  de- 
fendant is  entitled  to  deduct  the  penalties,  notwithstand- 
ing the  extra  work.  If  the  engineer  has  acted  improperly, 
the  remedy  is  against  him. 

Milnerx.  Field,  6  Exch.  829. 

"WiOHTjUAN,  J. — ^The  great  question  in  this  case  is, 
whether  or  no  the  terms  of  the  11th  clause  of  the  contract 
•amount  to  a  condition  precedent,  that  the  value  of  the 
additions,  deductions,  alterations,  and  deviations  shall 
have  been  ascertained  before  the  plaintiffs  can  have  any 
cause  of  action  in  respect  of  these  matters  ?  The  present 
action  may,  for  this  purpose,  be  considered  as  limited  to 
these  extra  works.  I  am  of  opinion  that  that  clause  does 
make  it  a  condition  precedent  that  the  value  of  those 
works  shall  be  ascertained  before  action  brought.  But 
then  it  is  said,  how  is  this  to  be  done  f  It  may  be  done 
by  the  agreement  of  the  parties  themselves  in  the  first 
instance  ;  but  supposing  that  they  do  not  agree,  it  is  con- 
tended that  the  uncertainty  of  the  mode  in  which  the 
value  is  to  be  ascertained  renders  the  whole  stipulation 
inoperative.  Itappearsto  me,  however,  lliatif  the  parties 
«annot  agree,  there  is  a  provision  in  the  contrBct  wiudh 


applies  to  this  case  as  to  any  other  ease  of  differsnce,  viz. , 
that  it  is  to  be  referred  to  the  decision  of  the  consulting 
engineer  for  the  time  being,  whose  decision  as  to  soch 
matters  isto  be  final  and  conclusive.  It  may  be  thattiie 
plaintiffs  will  not  be  in  a  worse  or  better  position  whan  it 
is  ascertained,  but  it  seems  to  me  that  it  is  a  oonditum 
precedent  that  this  shall  be  done.  I  thmk,  therefore, 
on  this  part  of  the  case  that  the  defendant  is  entitled  to 
our  judgment.  With  respect  to  the  second  q[nestion,  as 
to  the  set-off  of  the  penalties,  I  am  of  opinion  that  the 
plaintiffs  are  not  liable  to  them,  even  although  the  engi- 
neer did  not  think  it  necessary  to  extend  the  time  tot  the 
completion  of  the  works,  as  the  plaintiffs  aver  that  the 
act  of  the  defendant  rendered  the  completion  within  the 
appointed  time  impossible,  and  that,  too,  to  his  know- 
ledge. It  would  be  80  entirely  unreasonable  that  they 
should  be  liable  under  such  circumstances,  that  we  are 
bound  so  to  construe  the  contract  as  to  avoid  such  a  ttm* 
elusion. 

CnoscFTON,  J. — I  am  entirely  of  the  same  opinian, 
that  we  must  give  the  words  in  clause  11  the  meaning 
that  the  ascertainment  of  the  value  shall  constitute  a 
condition  precedent.  I  had  thought  at  one  time  that  the 
value  might  be  ascertained  by  a  jury,  but  that  would  in 
reality  be  to  reject  the  words  altogether,  and  I  think  that 
the  intention  really  was,  that  the  amount  should  not  go 
to  the  jury.  The  last  clause  of  the  contract  provides — 
[The  learned  Judge  here  read  clause  20.]  It  may  vety 
likely  be  that  the  engineer  was  to  be  the  person  to  ascer- 
tain the  value,  though  I  am  not  so  clear  on  that  point ; 
but  I  think  it  is  clear  that  it  was  to  be  ascertained  before 
action,  and  that  therefore  the  defendant  is  entitled  to  oar 
judgment  on  this  point,  as  the  plea  states  that  there  has 
been  no  ascertainment  at  all.  As  to  the  other  point,  it 
can  never  be  said  that  these  penalties  accrued.  If  it  had 
depended  on  the  extension  of  time  alone,  I  should  have 
thought  it  was  entirely  in  the  discretion  of  the  engineer^ 
but  when  I  find  an  allegation  in  tibe  replication  that  the 
defendant  ordered  alterations  which  prevented  the  pos- 
sibility of  the  original  work  being  completed  in  the  ^eci- 
fied  time,  that  is  an  answer  to  the  claim  for  penalties.  I 
think  iTuZine  v.  Ouppy,  and  the  other  authorities,  are 
sufficient  to  entitle  us  to  say,  that  where  the  act,  on  the 
non-performance  of  which  the  penalty  la  to  accrue,  is  pre- 
vented by  the  party  complainings  the  penalty  does  not 
attach. 

As  we  hold  the  6th  plea  good,  on  the  ground  that  the 
ascertainment  of  value  was  a  condition  precedent,  the 
replication  that  the  submission  to  arbitration  has  been 
revoked  is  no  answer  to  it 

Hellob,  J.,  concurred,  joining  in  the  doubt  expressed 
by  Crompton,  J.,  as  to  the  applicability  of  clause  20  of 
the  contract  to  this  case. 

Judgment  for  the  d^endtmt  on  the  dtmurren  to  ike 
11th  and  12lh  ApUoaHons,  a$ui  for  the  plaaaOifs 
on  the  demMrr^r  to  the  2nd  rt^ainder  io  tha  9nd 
Replication, 
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BtU  of  Exchange — Fictitious  Drawer  and 
Indorser — Estoppel. 

A  hill  of  excJiange  was  drawn  and  indorsed  in  (he  name 
of  a  dead  man^  and  afterwards  accepted  with  full  Jcnmo- 
Udgc  of  the  circumstances.  Of  these  the  indorsee  was 
also  aware,  and  he  was  a  party  to  the  agreement  that  the 
bill  should  be  so  drawn  and  indorsed^  but  value  passed 
from  him  to  the  acceptor.  In  an  action  on  the  bill  by  the 
ifidorsee  against  the  acceptor — 

Held,  that  the  a^xeptor  was  not  entitled  to  set  up  that 
th£  bill  was  not  in  fact  drawn  and  indorsed  as  it  purported 
lobe. 

The  plaintiff  in  this  action  is  the  executor  of  one 
James  Peto,  deceased,  and  the  action  was  brought  on  a 
bill  of  exchange  of  which  he  was  the  holder.  The  decla- 
ration alleged  that  heretofore,  in  the  lifetime  of  James 
Pcto,  to  wit  on  the  22nd  May,  1867,  John  Peto,  by  his 
bill  of  exchange  now  overdue,  directed  to  the  defendant, 
required  the  defendant  to  pay  to  his  order  876/.  2s.  9d. 
at  60  days'  sight,  and  that  the  defendant  accepted  the 
said  bill,  and  that  the  said  John  Peto  indorsed  the  same 
to  the  said  James  Peto  in  his  lifetime,  and  that  the  defen- 
dant had  not  paid  the  same. 

To  this  the  defendant  pleaded,  traversing  the  indorse- 
ment by  the  said  John  Peto.  He  also  pleaded  several 
other  pleas,  the  only  material  one  being  a  special  plea, 
setting  up  that  the  bill  was  drawn  after  the  death  of 
John  Peto  intestate,  and  that  at  the  time  it  was  drawn  it 
was  expected  by  the  defendant  and  the  other  next  of  kin, 
that  the  said  James  Peto  would  take  out  administration 
to  his  estate  ;  and  that  it  was  agreed  that  the  defendant 
should  take  John  Peto's  stock  in  trade,  and  that  the  bill 
sued  on  should  be  drawn  purporting  to  be  by  John  Peto, 
and  that  the  defendant  accepted  the  same  with  the  belief 
and  for  the  sole  consideration  that  the  said  James  Peto 
should  become  administrator  to  tl^d  estate  of  the  said 
John  Peto,  and  as  such  administrator  ratify  and  confirm 
such  sale  ;  and  that  he  never  did  take  out  such  admini- 
stration. The  plaintiff  joined  issue  on  the  plea  traver- 
sing the  indorsement  by  John  Peto,  and  also  replied 
that  the  acceptance  b}*^  the  defendant  was  after  the  draw- 
ing and  indorsing  in  the  name  of  John  Peto,  and  that  the 
defendant  had  full  notice  and  knowledge  of  all  the  cir- 
cumstances, and  that  the  defendant  was  estopped  from 
denying  the  indorsement  by  the  said  John  Peto.  This 
replication,  and  the  special  plea  above  set  out,  were  both 
demurred  to.  There  were  also  demurrers  to  other  parts 
of  tiie  pleadings  which  it  is  unnecessary  fully  to  set  forth, 
as  the  judgment  of  the  Court  did  not  turn  upon  them. 
The  cause  was  tried  at  Guildhall,  before  Mellor,  J.,  and 
the  effect  of  the  evidence  then  given  is  folly  stated  by 
Wigihtman,  J.,  in  his  judgment. 

At  the  close  of  the  case  the  jury  found  in  answer  to  | 


questions  by  the  Judge — (1),  That  the  indorsement  was 
upon  the  bill  at  the  time  the  defendant  accepted  it ;  (2), 
that  the  bill  was  accepted  for  goods  of  John  Peto  ;  (3), 
that  James  Peto  never  undertook  to  take  out  adminis- 
tration to  John  Peto;  (4),  that  James  Peto  affected 
to  have  a  right  to  deal  with  the  goods  in  question, 
but  took  no  other  possession  of  them.  They  also 
added,  that  they  considered  the  whole  defence  a  sham 
and  an  after-thought.  The  learned  Judge  thereupon 
entered  the  verdict  for  the  plaintiff,  giving  the  defen- 
dant leave  to  move. 

In  pursuance  of  this  leave,  a  rule  was  afterwards  ob- 
tained, which  now  came  on  for  argument  with  the 
demurrers. 

Garth  (with  him  Hayes,  Serjt,)  for  the  plaintiff.  The 
defendant  is  estopped  from  setting  up  that  John  Peto  was^ 
non-existent,  and  that  he  did  not  indorse  the  bilL 

Byles  on  Bills,  155  (6th  ed.). 

Cooper  V.  Meyer,  10  B.  &  C.  468. 

Drayton  v.  Vale,  2  B.  &  C.  293. 

BraiUiwaite  v.  Gardner,  8  Q.  B.  473. 

Minet  v.  Gibs<m,  H.  Bla.  569. 

Rochfort  Clarke  (with  him  Hawkins,  Q»C,)  for  the 
defendant.  Unless  an  estoppel  appears  on  the  face  of 
the  record,  it  must  be  pleaded.  The  plaintiff  having 
joined  issue  on  the  traverse  of  the  indorsement  by  John 
Peto,  as  well  as  replied  the  estoppel,  the  jury  were  bound 
to  find  according  to  the  truth*,  Where  both  partis  know 
the  truth,  there  is  no  estoppel  The  bill  ought  not  to 
have  been  declared  on  as  if  the  payee  was  a  real  person  ; 
it  ought,  if  at  all,  to  have  been  declared  on  as  payable  to 
bearer. 

The  following  authorities  were  cited, 

Pickard  v.  Sears,  6  Ad.  &  El.  469.  , 

Freeman  v.  Cook,  2  Exch.  634. 
Bowes  V.  Fost&r,  2  H.  &  N.  779. 
Sanderson  v.  Collman,  4  M.  &  Gr.  209. 
Alexander  v.  Mackenzie,  6  C.  B.  766. 
MouTitfort  V.  Gibson,  4  East,  441. 
Nelson  v.  Serle,  4  M.  &  W.  796. 
Minet  v.  Gibson,  ubi  supril. 
Bennett  v.  Parrcll,  1  Campb.  130. 
Hunt  V.  Jeffrey,  Peake*s  N.P. 
Bowman  v.  Taylor,  2  Ad.  &  E.  278. 

WiOHTMAN,  J. — ^This  is  an  action  by  the  executor  of 
James  Peto  against  the  defendant  as  the  acceptor  of  a  bUl 
of  exchange,  which,  on  the  face  of  it,  appeared  to  bo 
drawn  by  one  John  Peto  by  the  procuration  of  a  person 
named  Collins,  and  by  which  he  required  the  defendant 
to  pay  to  his  order  876/.,  sixty  days  after  sight,  and  the 
defendant  accepted  this  bill,  and  John  Peto  indorsed  the 
same,  also  by  the  procuration  of  Collins  to  James  Peto 
in  his  lifetime.  To  this  there  is  a  plea,  that  the  said  John 
Peto  did  90t  indorse  the  said  bill  as  alleged.  On  the 
evidence  it  appeared  that  John  Peto,  who  appears  on  the 
face  of  the  bill  to  be  the  drawer  and  indoraer,  was 
dead  at  the  time  the  bill  was    made,  and  that  there 
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were  certain  goods  belonging  to  him,  as  to  which 
tliere  was  a  claim  on  the  part  of  James  Peto,  whether,  as 
the  personal  representative  of  the  said  John  Peto,  or 
as  having  an  interest  in  them  on  some  dealing 
between  him  and  John  Peto,  does  not  appear.  These 
were  taken  by  the  defendant,  and  the  consideration  for 
the  acceptance  of  this  bill  by  him  was  the  possession  of 
these  goods  with  the  consent  and  approbation  of  James 
Peto.  Now,  by  an  arrangement  between  James  Peto 
and  the  defendant,  who  had  a  valnablo  consideration  for 
liis.accei)tance,  and,  as  it  seems  to  me,  a  valuable  consi- 
deration from  James  Peto,  by  reason  of  his  forbearing  to 
make  any  resistance  to  the  defendant's  taking  the  goods, 
it  was  agreed  that  the  bill  should  be  drawn  and  indorsed 
in  the  name  of  John  Peto,  and  the  defendant  accepts  the 
bill  so  dmwn  and  indorsed.  For  the  purpose  of  the 
argument,  it  may  be  taken  that  the  drawer  and  indorser 
of  the  bill  was  a  person  who  had  no  existence,  that  is,  a 
fictitious  person.  The  acceptor  does  not  pay  at  the  end 
of  the  sixty  days.  He  has  had  all  the  advantage  of  that 
for  which  he  gave  the  bill,  namely  the  possession  of  the 
goods  in  which  he  has  remained  undisturbed  to  the  pre. 
sent  time  ;  but,  when  sued  upon  it,  he  says  that  the  bill 
was  not  indorsed  by  John  Peto.  No  doubt  that  is  true 
as  a  matter  of  fact ;  but  the  question  is,  whether  he  can 
be  allowed  to  gainsay  that  to  which  he  was  a  party, 
and  which  ho  has  vouched  by  his  acceptance  T  It 
is  contended  that,  under  these  circumstances,  there 
is  an  ejtioppel  in  pais  which  prevents  his  disputing 
these  facts  which  he  well  knew,  he  himself  having 
authorised  the  person  who  drew  and  iudorsctl  the 
bill  so  to  draw  and  indorse  it.  Now,  there  is  no 
doubt  that  the  acceptor  of  a  bill  of  exchange  is  not  per- 
mitted to  deny  the  handwriting  of  the  drawer,  and  it 
may  be  that  the  same  rule  applies  to  an  indorsement 
purporting  to  be  by  the  drawer,  which  was  on  the  bill  at 
the  time  he  accepted  it.  This  would  not,  perhaps,  apply 
if  the  payee  were  a  stranger ;  but  lie  is  here  the  same 
person  as  the  drawer  of  the  bill.  The  general  descrip- 
tion of  an  estoppel  given  in  the  Ternics  de  la  Ley,  is 
as  follows  : — "If  a  person  is  bound  in  an  obligation  by 
the  name  of  A.  B.,  and  is  afterwards  sued  by  that  name 
on  the  obligation,  he  shall  not  be  received  to  say  in 
abatement  that  he  is  misnamed,  but  shall  answer  accord- 
ing to  the  obligation,  though  it  be  wrong  ;  and  forasmuch 
as  he  is  the  same  person  that  was  bound,  he  is  estopped 
and  forbidden  in  law  to  say  contrary  to  his  own  deed  ; 
otherwise  he  might  take  advantage  of  his  own  wrong, 
which  the  law  will  not  suffer." 

But  that  is  just  what  the  defendant  is  attempting  to 
do,  and  there  is  this  distinction  between  those  estoppels, 
whicli  arise  by  matter  of  record,  and  by  matter  in  pais, 
that  in  the  latter  case  the  estoppel  arises  on  the  evidence, 
and  need  not  be  pleaded. 

In  Sanderson  v.  Colhnan,  4  M.  &  Gr.  209,  Tindal, 
C.J.,  says,  "  The  first  point  in  this  case  \a  whether 
the  drawee,  after  accepting,  and  thereby  giving  an 
apparent  validity  to  a  bill,  has  a  right  in  an  action 
against  him  as  acceptor,  to  set  up  as  a  defence  that  the 


name  of  the  drawer  was  foi^ged,  or  other  matter  in- 
validating the  bill  ?  And  it  appears  to  me  that  he  has 
no  such  light; "  I  mention  this  dictum  for  this  reason — 
that  the  Cliief-Justice  there  does  not  speak  of  the  objec- 
tion to  the  acceptor  setting  up  the  incapacity  of  the 
drawer  as  matter  of  estoppel,  but  he  says  that  he  has  no 
right  to  do  it.  There  are  many  authorities  to  show  that 
an  estoppel  in  pais  may  be  taken  advantage  of  mthout 
pleading  it,  and  that  a  person  shall  not  be  alloweti, 
where  he  has  been  a  party  to  that  whifch  is  not  regular, 
to  say — ^though  I  received  full  value  for  the  bill,  and 
knew  that  it  was  drawn  in  the  name  of  a  jKjrson  who  was 
non-existent,  and  though  I  was  a  party  to  the  agree- 
ment that  it  should  be  so  drawn,  yet  I  will  set  up  that  ven,* 
irregularity  to  defeat  an  action  upon  it.  That  would 
in  truth  be  a  fraud  as  against  a  party  who  has  given 
value  for  the  acceptance.  If  the  acceptor  had  been 
ignorant  of  these  facts,  or  value  had  not  been  given,  it 
might  have  been  different.  But  then  it  is  contended 
that  the  bill  ought  not  to  have  been  declared  on  as  if 
the  fictitious  person  had  been  a  real  one.  It  has, 
indeed,  been  said,  in  several  cases,  that  a  bill  like  this 
might  be  declared  on  as  a  bill  payable  to  bearer  ;  but  the 
question  is,  whether  it  is  competent  for  a  person  who 
takes  a  bill  under  such  circumstances  to  raise  such  an 
objection?  It  seems  to  me,  on  authority  as  well  as 
principle,  that  if  the  plaintiff  might  declare  as  on  a 
bill  payable  to  bearer,  that  the  cases  go  to  this  extent, 
that  the  acceptor  is  precluded  from  saying  that  the 
person  in  whose  name  it  purports  to  be  drawn  is  either 
fictitious  or  dead,  and  that  he  is  equally  precluded  if  the 
declaration  states  the  drawing  and  indorsing  in  those 
names.  I  do  not  think,  therefore,  that  the  holder  is 
bound  to  treat  it  as  a  bill  payable  to  bearer,  though 
perhaps  he  might  do  so.  Upon  the  whole,  it  seems  to 
me  that  the  defendant  is  in  truth  estopped  in  pais,  and 
that  on  this  groimd  the  plaintiff  is  entitled  to  our 
judgment. 

Cromptox,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  that  this  is  not  in  the  nature  of  an  estoppel  in 
which  a  party  is  induced  by  deceit  to  believe  a  thing 
which  is  untme,  but  that  it  is  more  like  the  class  of  cases 
referred  to  by  Baron  Parke  in  Pickard  v.  Sears,  where 
jMirties  to  a  contract  agree  that  a  fact  shall  be  taken  to 
be  existing  for  the  purpose  of  contmct,  and  are  not 
allowed  afterwanls  to  gainsay  it.  I  think  that  this 
doctrine  applies  to  commercial  instruments  at  all  events. 
I  doubt  whether,  in  a  strict  case  of  estoppel,  Mr.  Clarke's 
argument  is  not  well  founded,  that,  where  all  parties  are 
cognisant  of  the  facts,  there  is  no  estoppel.  But  where 
parties  agree  that  a  commercial  instrument  shall  be 
founded  on  a  certain  fact,  they  ought  not  to  be  allowed 
to  deny  it.  I  proceed,  therefore,  on  this  principle,  ^t 
t9fo  parties  to  a  negotiable  instrument  having  proceeded 
on  the  fact  that  there  was  authority  to  draw  and  indorse, 
one  of  them  cannot  be  heard  to  say — ^that  w^hich  was 
the  basis  of  our  contract,  and  on  my  admitting  which 
you  have  altei-cd  your  position,  and  given  up  the  goods 


»  Jas.  1863.] 


THE  NEW  REPORTS. 


267 


to  me,  was  really  untrue  in  fact.     I  think,  therefore, 
that  the  plaintiff  is  entitled  to  our  judgment. 

» 

Mellor,  J.,  concurred. 

Judgment  for  tlm  plaintiff. 

O  B         (The    Qiteek,    on    the    prosecution    of 
l"  Jan  1*863  J     Tothill,    r.    The  Archdeacon    of 
'  (     Exeter. 

Mandamus  —  Churchwarden  not  exclimvely  an 
Ecclesiastical  Officer — District  Parishes  under 
tlie  Church  Building  Acts  and  New  Parishes 
Acts, 

Under  the  Church  Builditig  Acts  and  New  Parishes 
Acts,  every  district  parish  carved  out  of  a  parish  is  to 
remain  a  part  of  the  mother  parish  for  all  purposes, 
eixfpt  eeelesiastieal  purposes;  bui  for  all  ecclesiastical 
purposes  is  to  be  a  distinct  and  separate  parish. 

Held,  thcU  the  jtarisltioncrs  of  a  district  parish  are 
entitled  to  vote  at  t/ie  election  of  cfmrdiwardens  for  the 
mother  parish. 

Tliis  was  a  Mandamus  directed  to  the  Archdeacon  of 
Exeter,  requiring  him  to  swear  in  Tothill,  tlie  prosecutor, 
as  churchwarden  of  the  parish  of  Topsham. 

Retuiin,  that  Tothill  was  not  duly  elected  church- 
warden. 

It  appeared  that,  out  of  the  parish  of  Topsham  a  dis- 
trict parish  of  St.  Lnke  Wear  had  been  formed.  In  1861 
there  was  an  election  of  a  churchwarden  for  the  parish  of 
Topsham,  at  which  Tothill  was  an  unsuccessful  candi- 
date. At  that  election  certain  persons  voted  who  were 
parishioners  of  St.  Luke  "Wear,  and  not  otherwise  quali- 
fied as  parishioners  of  Topsham.  If  the  votes  of  those 
I>cr8ons  had  been  rejected,  Tothill  would  have  been 
elected.  By  sects.  16  and  24  of  58  Geo.  3,  c.  45,  parishes 
may,  by  order  of  the  King  in  Council,  be  divided  into 
'*  distinct  and  separate  parishes  for  all  ecclesiastical  pur- 
poses whatever."  By  sect.  31  no  division  of  any  parish 
is  to  affect  any  parish  so  divided,  or  the  persons  residing 
therein,  in  any  other  respect  than  in  tliat  act  particularly 
provided,  or  is  in  any  manner  to  apply  to  the  poor  rates 
or  maintenance  of  the  poor  in  any  such  divided  parish  or 
district  parish,  or  to  the  appointment  or  powers  of  parish 
officers;  '*but  the  original  parish  shall,  to  all  such 
purposes,  remain  and  continue  in  law  a  parish  to  all 
intents  as  if  no  such  division  thereof  into  separate 
parishes  had  been  made."  By  sect.  15  of  6  &  7  Vict. 
c.  37,  and  by  sect  14  of  19  &  20  Vict  c.  104,  district 
l^arishes  are  declared  to  be  new  and  distinct  parishes  for 
ecclesiastical  purposes. 

T.  Jones  {Karslake,  Q.C.,  with  him),  for  the  pro- 
secutor. 

The  question  is,  whether  tlie  inhabitants  of  the  sepa- 
rate district  of  St.  Luke  Wear  are  or  are  not  entitled  to 
vote  at  an  election  of  churchwardens  for  the  mother 
parish  of  Topsham.   We  contend  that  the  office  of  church- 


warden  is  an  office  mainly  for  ecclesiastical  purposes,  and 
that  it  is  quite  consistent  that  a  parishioner  of  St.  Luke 
Wear  might  be  a  parishioner  of  Topsham  for  all  non- 
ecclesiastical  purposes,  and  yet  might  not  be  permitted 
to  meddle  in  the  election  of  the  churchwardens  of 
Topsham. 

Montague  Smith,  Q.  C,  and  Kingdom^  for  the  defendant, 
were  not  called  upon. 

WiGHTMAN,  J.— This  is  one  of  the  clearest  cases  ever 
presented  to  the  Court  According  to  the  provisions  of 
the  Acts  of  Parliament  every  district  parish  becomes  a 
separate  parish  for  ecclesiastical  purposes,  and  has  power 
to  elect  churchwardens  of  its  own  for  all  ecclesiastical 
purposes  within  the  district  parish.  But  the  inhabitants 
of  the  district  parish  cannot  elect  overseers  for  the  dis- 
trict ;  and,  on  the  other  hand,  I  sec  no  power  to  exclude 
the  churchwartlens  and  overseers  of  the  mother  parish 
from  administering  the  poor  laws  within  the  district 
parish.  Neither  do  1  find  anything  which  takes  away 
from  the  paiishioncri  of  the  district  parish  their  right  to 
vote  at  the  election  of  the  churchwardens  of  the  mother 
parish,  who  arc  to  have  authority  over  them.  Our  judg- 
ment must  be  for  the  defendant. 

Jiulgmentfor  the  drfcndant. 


The  Clerk  of  the  Peace  of  So- 
merset  r.    The    Overseers    of 

ShII'HAM. 

Pauper  lunatic — Expenses  of — IG  d&  17  Vict.  c.  97. 


Q.  B. 

17  Jax.  1863. 


2i.,  bom  in  Scotland,  and  Juiving  no  English  settle- 
mentf  resided  with  his  wife  in  tlie  parish  of  S.,  in  t/i4i 
county  of  S.  Tlic  wife,  who  had  no  settlement  of  her  own, 
became  a  patiper  lunatic — 

Held,  tluU  an  order  of  two  justices,  under  sect.  98  q/'16 
<fc  17  VicL  c.  97,  directing  tlic  treasurer  of  tlie  county  of  S. 
to  pay  the  expenses  of  bringing  tlic  lunatic  to  tlie  asylum, 
aiid  of  her  maintenance  fJicre,  was  rightly  made. 

Case  stated  by  two  justices  for  the  opinion  of  the  Court. 

Kae,  a  Scotchman  bom,  and  having  no  English  settle- 
ment, was  married  in  1846  to  his  wife,  Martha  Rae,  who 
was  bom  in  England,  but  at  the  time  of  her  mamage 
had  no  settlement  of  her  own.  In  October,  1861,  and 
whilst  Eae  and  his  wife  were  residing  together  in  the 
parish  of  Shipham,  in  the  county  of  Somerset,  Martha 
Kae  became  lunatic,  and  was  sent  to  the  limatic  asylum 
for  the  county  of  Somerset,  at  Wells,  at  the  expense  of 
the  parish  of  Shipham,  under  the  provisions  of  sect.  67  of 

16  &  17  Vict.  c.  97.  Aftcrwai-ds,  two  justices  of  the 
county  of  Somerset  made  an  order,  uuder  sect  98  of  16  & 

17  Vict.  c.  97,  directing  the  treasurer  of  the  county  of 
Somerset  to  pay  to  the  respondents  the  costs  of  bringing 
Martha  Rae  to  the  asylum,  and  also  the  costs  of  her 
maintenance  there.  The  question  for  the  Court  was, 
whether  the  justices  were  right  or  wrong  in  making  such 
order.  Sect.  67ofl6&17  Vict  c.  97,  provides  that  any 
pauper,  resident  in  any  pariah,  who  is  lunatic  shall,  on 
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being  duly  certified  to  be  a  lunatic  according  to  the  pro- 
visions  of  the  Act,  be  conveyed  by  the  relieving  officer  or 
overseer  of  such  parish  to  the  county  asylum,  or  other 
asylum  specified  by  the  Act,  and  "  shall  be  received  and 
detained  therein."  By  sect.  95  every  pauper  lunatic  is  to 
be  chargeable  to  the  parish  from  which  he  is  sent,  unless 
and  until  such  parish  shall  have  established,  under  the 
provisions  herein  contained,  that  such  lunatic  is  settled 
in  some  other  parish,  or,  that  it  cannot  bo  ascertained  in 
what  parish  such  lunatic  is  settled.  By  sect.  97  two  jus- 
tices are  empowered  to  '*  inquire  into  the  last  legal 
settlement  of  such  pauper  lunatic,  and  if  satisfactory 
evidence  be  obtained  as  to  such  settlement  in  any  parish,' 
the  justices  are  to  make  an  order  upon  such  parish  to 
pay  the  ex])enses  of  the  lunatic  "to  the  treasurer,  officer, 
or  proprietor  of  the  asylum."  By  sect.  98,  if  any 
pauper  lunatic  be  not  settled  in  the  parish  by  which  he 
is  sent  to  the  asylum,  ''and  it  cannot  be  ascertained  in 
what  parish  such  pauper  lunatic  is  settled,"  two  justices 
are  empowered  to  make  an  order,  directing  the  county 
treasurer  to  pay  to  the  overseers  of  the  parish  which  sent 
the  lunatic,  all  expenses  incurred  by  them  in  bringing 
him  to  the  asylum,  and  to  pay  to  the  treasurer,  officer,  or 
proprietor  of  the  asylum  the  expenses  of  the  future 
maintenance  of  the  lunatic.  By  sect.  2  of  8  &  9  Vict, 
c.  117,  it  is  enacted  that  if  any  person  bom  in  Scotland, 
Ireland,  &c.,  not  settled  in  England,  become  chargeable 
to  any  parish  in  England  by  reason  of  relief  given  to  him- 
self or  herself,  or  to  his  wife,  or  to  any  chUd,  such  per- 
son and  his  wife  and  any  child  so  chargeable  shall  be  liable 
to  be  removed  respectively  to  Scotland,  Ireland,  &c. 

Welsby,  for  the  respondents. 

The  appellants  maintain  that  sect.  98  of  the  Act  of 
16  &  17  Vict,  relates  only  to  those  cases  where  a  pauper 
lunatic  has  a  settlement  in  England  or  Wales,  but  it 
cannot  be  found  oat,  and  not  to  those  cases  where  it  is 
admitted  that  the  lunatic  has  no  settlement  at  all. 

Sect  67  makes  it  compulsory  on  the  parish  to  send 
the  lunatic  to  the  asylum,  and  on  the  asylum  to  receive 
her.  The  Act  gives  no  power  to  remove  the  lunatic  on 
any  grounds  of  settlement :  sects.  97  and  98  merely 
enable  the  justices  to  decide  who  shall  pay  her  expenses 
while  there.  The  Act  of  8  &  9  Vict,  relates  only  to 
Scotch  paupers  who  are  not  pauper  lunatics  ;  it  does  not 
enable  the  removal  of  a  Scotch  pau()cr  lunatic  from  an 
asylum  in  England. 

Kingtake,  SerjL,  and  Poulden,  for  the  appellants. 

The  removal  of  Scotch  or  Irish  paupers  is  regulated 
by  the  8  &  9  Vict  c.  117  ;  the  Act  of  16  &  17  Vict  does 
not  apply  to  them.  • 

R  v.  SL  Giles,  CrippUgatc,  17  Q.  B.  636. 

Here  the  pauper  lunatic  ought  to  have  been  removed 
to  Scotland,  for  she  was  not  within  the  settlement  clauses 
of  the  Lunatics'  Act. 

R.  V.  Bamsley,  12  Q.  B.  193. 

[WioHTMAN,  J. — Sect.  67  of  the  Act  compels  parish 
officers  to  send  all  pauper  lunatics  to  the  asylum.  Do 
yott  say  that  this  lunatic  was  improperly  sent  ?] 


If  it  were  necessary  for  me  to  answer,  I  should  say 
she  was  sent  improperly.  I  contend  that  the  words 
"any  pauper,"  in  sect.  67,  mean  any  person  who, 
when  sent,  comes  within  the  pauper  lunatic  settlement 
sections. 

The  lunatic's  settlement  does  not  appear  to  have  been 
necessarily  unascertainable. 
He  also  cited, 
R.  V.  Clerk  of  Peace  for  Middlesex,  16  Just,  of  Peace, 

536,  and 
-R.  V.  Neicchurch,  1  N.  R.  23 ;  and  32  L.  J.  M.  C. 
19. 

WiGHTMAN,  J. — The  question  here  is,  who  are  to  defray 
the  expenses  of  the  lunatic?  By  8  &  9  Vict.  c.  117,  a 
pauper  bom  in  Scotland  or  Ireland,  and  having  no  settle- 
ment in  England,  is  to  be  removed  to  the  county  of  his 
birth.  That  is  a  general  Act,  but  there  are  peculiar 
statutory  provisions  respecting  lunatics.  Suppose  the 
settlement  had  been  ascertained :  still  ther  wife  must, 
under  all  circumstances,  have  remained  where  she  was. 
and  the  parish  of  settlement,  wherever  it  might  be, 
must  have  paid  the  expenses.  The  lunatic  once  being  in 
an  asylum,  the  only  question  is,  who  ought  to  pay  ^ 
That  question  is,  I  think,  answered  by  the  sections  of 
the  Lunatics'  Act.  This  case  comes  within  the  words  of 
sect.  95,  **or  that  it  cannot  be  ascertained  in  what 
parish  such  lunatic  is  settled. "  The  husband's  settle- 
ment cannot  be  asccitained.  What  is  to  happen  in  such 
a  case  ?  The  parish  is  only  to  be  liable  until  the  settle- 
ment is  cither  ascertained,  or  ascertained  to  be  unascer- 
tainable. It  seems  to  me  that  it  is  a  reasonable  applica- 
tion of  the  statute  to  say  that  llac's  settlement  is 
unascertainable,  and  that  the  county  must  pay.  The 
order  of  the.  justices  was  therefore  right. 

Ckomptox,  J. — I  read  the  Act  to  mean,  if  you  can 
ascertain  a  parish  of  settlement,  then  that  parish  is  to 
pay  :  if  you  cannot,  then  the  county  is  to  pay.  I  there- 
fore think  the  justices  were  right. 

« 

Mellor,  J. — I  am  of  the  same  opinion.     Unless  my 

brother  Kinglako  was  prepared  to  show  that  the  lunatic 

could  have  been  removed  to  Scotland,   his  ai^gument 

faUed. 

JudgmeiUfor  the  respondents, 

^  ^'      ^  MoRLEY  and  Others  v.  Greexhalgu. 


J 


17  Jan.  1868 

Gwik-fightingy  assisting  in — Place  for  the  purpose 
of  Fighting  Cocks— 12  d:  13  Vict,  c  92,  s,  3. 

It  is  not  an  offence  within  the  ineaning  of  12  A  13  Viet, 
e.  92,  s,  3,  to  assist  aJ.  Uu  figlUing  of  cocks,  except  suck 
fighting  he  in  a  place  specially  kept  for  that  purpose. 

Case  stated  by  magistrates  for  the  opinion  of  the  Court 
under  20  &  21  Vict  c.  23.  The  case  set  forth  that,  on 
the  10th  of  March,  1862,  a  cockfight  had  taken  place  in 
an  old  quarry  near  Bamsley,  at  which  al  the  appelU    a 


S4  Jan.  18«8J 


THE  NEW  KEPORT& 


269 


wete  present  That  the  appellants  resorted  to  the  said 
quarry  with  the  intention  of  causing  the  cocks  to  light 
together,  and  did  encourage,  aid,  and  assist  at  the  fight- 
ing of  the  said  cocks  at  the  said  place  then  and  there 
bdng  used  for  the  purpose  of  fighting  cocks,  and  did  use 
the  place  for  such  fighting ;  but  it  was  not  prored  that 
on  any  other  occasion  cocks  had  been  fought  there. 

By  sect  3  of  12  A  13  Vict  c.  92,  it  is  enacted,  "  that 
eyery  person  who  shall  keep,  or  use,  or  act  in  the  mansge- 
ment  of  any  place  for  tiie  purpose  of  fighting  or  bait- 
ing any  bull,  bear,  badger,  dog,  cock,  or  other  kind  of 
animal,  whether  of  domestic  or  wild  nature,  or  shall 
permit  or  suffer  any  place  to  be  so  used,  shall  be  liable 
to  a  penalty  not  exceeding  6^.  for  every  day  he  shall  so 
keep,  or  use,  or  act  in  the  management  of  any  such 
place,  or  i^rmit  or  suffer  any  place  to  be  used  as  afore- 
said ;  provided  always,  that  every  person  who  shall 
receive  money  for  the  admission  of  any  other  person  to 
any  place  kept  or  used  for  any  of  the  purposes  aforesaidf 
shall  be  deemed  to  be  the  keeper  thereof:  and  every 
person  who  shall  in  any  manner  encourage,  aid,  or  cusist 
at  the  fighting  of  any  bull,  &c.,  cock,  or  other  animal  as 
aforesaid,  shall  forfeit  and  pay  a  penalty  not  exceeding 
51.  for  every  such  offence."  The  magistrates  were  of 
opinion  that  this  section  applied  to  any  place  where 
cocks  were  actually  fought,  and  was  not  limited  to  a 
place  specially  kept  for  the  purpose.  They  accordingly 
convicted  the  appellants,  and  fined  them  1^.  each.  The 
offence  set  out  in  the  conviction  was,  '*that  they  did 
assist  in  a  cock-fight,  and  act  in  the  management  of  a 
certain  place  then  and  there  being  used  for  the  purpose 
of  fighting  cocks."  The  question  for  the  opinion  of  the 
Court  was,  whether  it  is  an  offence  within  the  meaning 
of  the  above  section  to  assist  at  the  fighting  of  cocks,  and 
act  in  the  management  of  any  place  then  and  there  being 
used  for  the  purpose  of  fighting  cocks,  as  set  forth  in  the 
conviction,  or  only  in  a  place  specially  kept  for  the 
purpose. 

Hawkins,  Q.  C,  (Qyain  with  him),  in  support  of  the 
conviction. 

The  object  of  the  Act  was  to  prevent  cruelty  to  animals ; 
it  can  never  have  been  the  intention  of  the  Legislature 
to  make  the  conviction  depend  upon  the  number  of  times 
that  the  place  had  been  used  for  a  similar  purpose. 

Secondly,  the  words  *'as  aforesaid"  at  the  end  of  the 
section  relate  to  the  words  "or  other  animal,"  and  not 
to  the  manner  of  fighting.  Under  the  last  part  of  the 
section,  therefore,  the  conviction  is  good  as  a  conviction 
for  assisting  at  a  cock-fight  .merely.  But  if  the  Court 
decides  against  me  on  that  point,  on  the  authority  of 

Clarke  v.  Ila^ue,  29  L.  J.  M.  C.  105, 
then  I  say  the  conviction  is  good,  on  the  ground  that 
the  quarry  was  a  place  used  for  cock-fighting  within  the 
meaning  of  sect  3  of  the  Act 

Keane,  for  the  appellants,  was  not  called  upon. 

The  CX>u&t. — ^TMs  is  precisely  the  same  case  as  Clarke 
V.  Hoffue,    That  case  was  argued  before  a  full  Court,  and 


they  gave  a  considered  judgment.  We  cannot,  therefore, 
review  their  decision  ;  at  the  same  time,  our  opinion  is, 
that  that  case  was  ijghtly  decided. 

Conviction  quashed. 


Q.B. 

17  Jan.  1863. 


SVTKENBT  v.  SjPOONKB. 


Desertion  of    Wife  by  Etisband^"  Rogue   and 
Vagabond  " — 5  Geo.  4,  c.  83,  s.  4. 

In  order  to  convict  a  husband  as  a  rogue  and  vagabond 
under  sect.  4  of  5  Cfeo.  4,  c.  83,  U  is  not  enough  to  sluw) 
that  he  did  in  fact  leave  his  wife,  and  that  she  did  at  some 
future  time  becmne  chargeable ;  the  becoming  chargeable 
must  be  an  vnmediate  consequent  of  the  leaving. 

Case  steted  by  justices  under  20  A  21  Vict  c.  48. 
Nearly  twenty  years  ago  Spooner,  the  respondent,  and 
his  wife  had  separated  by  mutual  consent  At  the  time 
of  the  separation  the  wife  was  left  in  possession  of  certain 
property  of  her  own.  In  the  year  1861  the  husband  was 
convicted  of  bigamy.  During  the  proceedings  against 
him  for  bigamy,  the  wife  appeared  twice  as  a  witness  for 
the  prosecution,  but  she  did  not  see  him  at  any  other 
time  after  the  separation.  On  the  27th  Nov.  1862,  the 
wife  became  chargeable  to  the  poor-rates  at  Birmingham. 
The  husband  was  at  that  time  living  as  a  schoolmaster 
at  Brierly  Hill,  about  12  miles  from  Birmingham.  No 
notice  of  his  wife's  chargeability  was  given  to  him  ;  but 
at  the  instance  of  the  appellant,  a  relieving  officer,  a  sum- 
mons was  served  upon  him,  charging  him  with  being  a 
rogue  and  vagabond  under  sect  4  of  5  Geo.  4,  c  83. 
That  section  enacts  that  "every  person  running  away 
and  leaving  his  wife  or  his  or  her  child  or  children  charge- 
able, or  whereby  she  or  they  or  any  of  them  shall  become 
chargeable  to  any  parish,  township,  or  place,  shall  be 
declared  a  rogue  and  vagabond  within  the  true  intent 
and  meaning  of  this  Act"  The  justices  refused  to  con- 
vict on  the  grounds— first,  that  notice  of  the  wife's 
chargeability  ought  to  have  been  given  to  the  husband— 
and  secondly,  that  he  had  not  run  away  and  left  his  wife 
chargeable  within  the  meaning  of  the  Act. 

Spooner  for  the  appellant. 

There  was  sufficient  evidence  to  support  a  conviction. 
It  was  the  duty  of  the  husband  to  see  that  his  wife  did 
not  become  chargeable.  If  he  had  not  left  her,  she  would 
not  have  been  chargeable.  The  section  is  scarcely  to  be 
construed  as  penal :  its  object  is  not  so  much  to  punish 
the  man  as  to  protect  the  parish. 

[Crompton,  J. — No ;  the  object  of  this  section  is  to 
punish  the  man — a  mere  order  to  support  would  be  suffi- 
cient to  protect  the  parish.] 

He  cited  Heath  v.  ffeape,  26  L.  J.  M.  C.  49. 

No  counsel  appeared  for  the  respondent. 

"WioHTMAN,  J.— The  respondent,  Spooner,  was  charged 
with  being  a  rogue  and  vagabond  by  reason  of  running 
away  and  leaving  his  wife  and  child  chaigeable.  Now 
the  Act  evidently' contemplates  a  man  running  away  and 
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leaving  his  wife  and  child,  whereby  they  become  charge- 
able. Here  the  wife  was  not  left  in  a  position  to  become 
cliargeable  :  slie  was  left  with  means  of  supx>ort  Years 
a flenvards  she  loses  those  means  and  does  become  chai^- 
able,  and  now  you  sock  to  show  that  the  respondent  ran 
away  and  left  her  chargeable  within  the  meaning  of  the 
Act.  I  am  of  opinion  that  this  is  not  one  of  those 
cases  to  which  it  was  intended  that  the  Act  should 
apply. 

Crompton  and  Mellor,  JJ.,  concurred. 

Judgment  for  the  respondent. 


Q.B. 

19  Jan.  1863. 


Lyon  v.  Knowlis. 


Dramatic  Compositions — Sole  liberty  of  Repre- 
sentation— Registration  under  5  dt  6  Vict,  c.  45, 
s.  24 — "  Representing  or  causing  to  he  repre- 
sented;' wUhin  3  dCr  4  Will  4,  c.  15,  s.  2.  , 

The  proprietor  of  (he  sole  liberty  of  rcpresentatwn  of  a  I 
dramatie  piece  may  recover  daineiges  iiiuier  s.  2of  Z  A  A  \ 
Will.  4,  c.  15,  against  a  2)erson  who  causes  such  piece  to  > 
be  represented,  although  the  piece  be  7iot  registered  under 
s,  2i  of  5  it:  6   Vict.  c.  45.     JBiU  in  order  to  recover  in 
such  an  action,  the  plaintiff  must  clearly  show  that  the 
defenda^U  did  actually  either  himself  or  by  Jiis  agent, 
"  rejiresent^*  tlie  piece,  or  ^^  cause  it  to  be  represented.^^ 

This  was  an  action  for  the  infringement  by  the 
defendant  of  the  plaintiff's  sole  liberty  of  representation 
of  two  playsy  entitled  **Fra  Diavolo  "  and  the  "  Bride  of 
Abydos."  The  defendant  pleaded  "  Not  Guilty,"  and 
further  pleas  which  are  not  material.  The  cause  was 
tried  before  Blackburn  J.  at  the  Middlesex  Sittings,  and 
at  the  end  of  the  plaintiff's  case,  it  was  objected,  firstly, 
that  the  plays  were  not  registered  according  to  the  provi- 
sions of  8.  24  of  5  and  6  Vict.  c.  45,  and  secondly,  that 
there  was  no  evidence  that  the  plays  were  "represented 
or  caused  to  be  representee! "  by  the  defendant  within  the 
meaning  of  s.  2  of  3  and  4  Will.  4,  c.  15.  By  s.  24 
of  5  and  6  Vict.  c.  45,  it  is  enacted  that  no  proprietor  of 
copyright  in  any  book  published  after  the  passing  of 
that  Act,  shall  sue  in  respect  of  an  infringement,  unless 
the  book  be  registered  pursuant  to  that  Act,  provided 
that  nothing  herein  contained  shall  prejudice  the  right  to 
sue  under  3  and  4  Will.  4,  c.  15  without  registration.  The 
first  section  of  3  and  4  Will.  4,  c.  15  gives  to  the  author  of 
a  dramatic  piece,  or  his  assignee,  the  sole  liberty  of 
representation  during  twenty  years.  The  second  section 
of  the  same  Act  provides,  that  if  any  lyenon  shall,  during 
the  continuance  of  such  sole  liberty  as  aforesaid,  "  repre- 
sent, or  cause  to  be  represented,  without  the  consent,  in 
writing  of  the  author  or  other  proprietor,  **  any  dramatic 
piece,  or  any  part  thereof,  "such  offender  shall  be  liable 
for  each  and  every  such  representation  to  the  payment  of 
any  amount  not  less  than  405.,  or  to  the  full  amount  of 
the  benefit  or  advantage  arising  from  buch  representation 


or  the  injury  or  loss  sustained  by  the  plaintiff  therefrom, 
whichever  shall  be  the  greater  damage.*'  The  learned 
Judge  reserved  leave  to  the  defendant  to  move  to  enter 
a  nonsuit  upon  the  first  point,  and  to  enter  a  verdict  on 
the  plea  of  not  guilty  on  the  second  point,  upon  tho 
following  facts  : — ^That  one  Dillon,  furnished  the  actors 
and  selected  the  pieces,  without  the  control  of  Knowles  ; 
that  Knowles,  who  was  lessee  of  the  theatre,  furnished 
the  theatre,  lighting,  servants,  collectors,  printing,  ad- 
vertisements, and  baud,  and  that  music  was  a  necessaiy 
jMirt  of  the  performance  of  the  plays  in  question  ;  that 
the  money  at  the  doors  was  taken  by  Knowles,  and  that 
the  gross  receipts  were  divided  between  him  and  DiUon. 

PigoU,  Serjt.,  obtained  a  rule  nisi  accordingly  on  both 
points,  against  which 

HuddUston,  Q.C.,  now  showed  cause. 

As  to  the  objection  that  the  plays  were  not  duly  regis- 
tered, it  is  obvious  that  sect.  24  of  5  ft  6  Vict.  c.  45, 
applies  only  to  the  cop3rright  of  books,  and  not  to  tho 
liberty  of  representation  of  plays.  The  case  of  Russell 
V.  Smith,  12  Q.  B.  217,  is  decisive  on  that  point. 

As  to  the  second  point,  Knowles  was  the  leasee,  and 
the  licensed  proprietor  responsible  to  the  Lord  Chamber- 
lain for  the  character  of  the  plays  performed.  The 
money  at  the  door  was  taken  by  Elnowles'  servants, 
and  the  proceeds  were  divided  between  him  and  Dillon. 

[CuoMFTON,  J. — If  each  had  taken  half  of  the  profits, 
it  would  be  a  case  of  partnership  ;  but,  dividing  the  gross 
receipts  will  not  make  them  partners.] 

The  statute  gives  either  a  penalty  of  40^.  per  night 
or  the  "full  amount  of  advantage,"  arising  from  the  re- 
presentation. Knowles  has  an  interest  in  that  "  amount 
of  advantage."  In  Russell  v.  Brian,  8  C.  B.,  836,  which 
will  be  quoted  against  me,  the  defendant  receiv^  a 
fixed  sum  of  51.  per  night 

PigoU,  Serjt.,  in  support  of  the  rule. 

The  halving  of  the  gross  receipts  was  only  a  mode  of 
payment :  it  cannot  be  taken  as  evidence  of  a  guilty 
mind.  Knowles  had  no  sort  of  control  over  the  selec- 
tion of  the  plays  :  the  other  side  must  go  the  length  of 
saying  that  if  Knowles  had  let  to  Dillon  on  the  express 
condition  that  the  latter  should  not  perform  plays  which 
were  the  property  of  another,  and  Dillon  did  so,  yet 
Knowles  would  bo  liable.  Dillon  is  not  the  agent  of 
Knowles :  you  can  control  your  agent,  but  Knowles 
could  not  control  Dillon. 

CocKBURN,  C.  J. — Upon  the  second  point  our  judg- 
ment must  be  for  tho  defendant.  Knowles  had  divested 
himsslf  of  all  right  to  interfere  with  the  selection  of 
pieces,  or  to  prevent  the  acting  of  any  particular  piece. 
Dillon,  therefore,  was  tho  person  who  represented,  or 
caused  to  be  represented,  any  piece  which  was  repre- 
sented at  the  theatre.  If  there  had  been  any  joint 
action  or  any  division  of  the  profits,  so  as  to  raise  a  part- 
nership, it  might  have  been  otherwise.  Knowles  appears, 
in  fact,  merely  to  have  handed  over  to  Dillon  the  theatro 
with  the  usual  accessories.     On  the  second  point,  there- 
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fore,  our  judgment  is  for  the  defendant.  On  the  first  point 
it  is  for  the  plaintiff^ 

Cboupton,  J. — I  am  of  the  same  opinion  upon  both 
points.  I  think  this  case  comes  within  the  decision  in 
Jlussell  Y.  Brian.  The  payment  here  by  division  of 
receipts  was  only  a  mode  of  paying  the  rent. 

Blackbubn,  J. — I  am  of  the  same  opinion.  The 
cases  as  collected  in  the  notes  to  Wangh  v.  Carver, 
in  the  first  volume  of  Smith's  Leading  Cases,  draw  very 
fine  distinctions  between  a  share  of  profits  which  con- 
atitntes  a  partnership  and  an  interest  varying  with  the 
amount  of  profits ;  but  it  is  clear  that  a  mere  propor- 
tion of  gross  receipts  will  not  raise  a  partnership. 

Rule  alwdtUe  to  enter  verdict  for  defendant. 


^  ^'      1  Morgan  and  Another  v.  Bolt. 
19  Jan.  1863.  J 

Award — Drawing  Lots — Award  made  hy  Umpire 
and  one  Arbitrator  to  tlie  exclusion  of  the  second 
Arbitrator. 

Where  each  of  tvoo  arbitraiora  has  selected  a  person  tc 
act  as  umpire,  and,  while  both  agreeiiig  that  either  person 
80  selected  would  be  a  fit  and  proper  person  to  act  as 
umpire,  are  yetunaJbU  to  agree  upon  Oie  eJunce  of  either, 
and  thereupon  appoint  one  of  such  persons  by  lot  to  be 
umpire — 

Held  a  good  appointment. 

But  where,  after  the  umpire  and  both  arbitrators  had 
heard  the  evidence  together,  the  umpire  and  one  arbitrator 
discussed  the  evidence  together,  and  made  Vieir  award 
without  tlte  concurrence  of  the  oUier  arbitrator — 

Held  a  bad  award,  although  the  submission  to  arbitral 
tion  empowered  two  to  make  an  award. 

A  rule  nisi  had  been  obtained  to  set  aside  an  award 
made  by  an  umpire  and  one  of  two  arbitrators,  on  the 
grounds— Istly,  that  the  umpire  was  chosen  by  lot ; 
and,  2ndly,  that  the  umpire  had  acted,  and  the  award 
had  been  made,  in  the  absence  of  one  of  the  two  arbi- 
trators, and  without  his  default 

It  appeared  from  the  affidavits  that  one  Strawson  had 
been  chosen  arbitrator  for  the  plaintiffs,  and  one  Prosser 
for  the  defendant.  They  coidd  not  agree,  and  proceeded 
to  appoint  an  umpire.  Strawson  named  James,  and 
Prosser  named  Rayner.  Both  Strawson  and  Prosser  were 
agreed  that  either  James  or  Rayner  would  make  an 
excellent  umpire,  but  each  wished  his  own  candidate  to 
be  appointed.  Accordingly  they  drew  lots,  and  the  lot 
having  fallen  upon  James,  he  was  appointed  umpire. 
The  umpire  and  arbitrators  proceeded  to  hear  the  evi- 
dence, but  did  not  discuss  it  at  the  same  time.  After- 
wards, James  and  Strawson  discussed  the  effect  of  the 
evidence  together,  without  inviting  Prosser  to  join  in 
the  discussion,  and  came  to  a  conclusion  adverse  to  the 
defendant,  in  which  conclusion  Prosser  afterwards  de- 


clined to  concur.     Thereupon  James  and  Strawson  made 
an  award  in  favour  of  the  plaintiffs. 

Gray,  for  the  plaintiffs,  now  showed  cause. 

1st.  This  differs  from  those  cases  where  the  arbitrators 
have  chosen  an  umpire  entirely  by  lot.  Where  an 
umpire  is  appointed  by  lot,  the  appointment  is  bad ; 
but  where  two  arbitrators  have  exercised  their  judgment, 
and  have  chosen  tw«  men  whom  they  both  admit  to  be 
proper  men  for  the  post  of  imipire,  then  the  drawing  of 
lots  to  select  one  of  the  two  does  not  vitiate  the  appoint- 
ment. That  was  decided  in  Neale  v.  Ledger,  16  East, 
51 ;  and  though  some  doubt  was  thrown  upon  the  deci- 
sion in  that  case  by  the  case  of  In  re  Cassell,  9  B.  &  C. 
624,  yet  it  has  recently  been  expressly  approved  by  the 
Court  of  Common  Pleas  in  The  European  Steam  Naviga- 
tion Company  v.  Crosskey,  8  C.  B.  (N.  s. ),  403. 

2udly.  The  submission  to  arbitration  gives  power  to 
two  to  make  a  good  award. 

[CocKBURN,  C.J. — That  does  not  mean  that  two  can 
deprive  the  third  of  the  opportunity  of  joining  them.] 

Ko  ;  but  the  umpire  had  invited  discussion  both  with 
Strawson  and  with  Prosser ;  and  finding  that  they  dif- 
fered widely,  he  joined  Strawson,  with  whom  he  agreed 
in  making  an  award.  He  did  what  was  substantially 
right,  and  therefore  the  award  is  good. 

Smythies,  for  the  defendant,  was  not  called  upon. 

CocKBURN,  C.J. — It  would  be  a  vicious  precedent  if 
we  held  that  what  has  been  done  in  this  case  by  the 
umpire  and  one  arbitrator  was  sufficient  to  make  a  good 
award.  There  ought  to  be  a  putting  together  of  the  minds 
of  the  umpire  and  the  arbitrators,  with  a  view  to  coming 
to  a  decision.  It  would  be  dangerous  if  the  umpire,  after 
hearing  the  evidence  with  both,  were  to  discuss  the 
evidence  with  one  alone  ;  for  the  arguments  of  one  side 
only  would  be  urged  upon  the  umpire,  unanswered  by 
those  of  the  other  side.  First  impressions  are  strongest, 
and  it  would  not  bo  safe  to  allow  the  umpire  and  one 
arbitrator  to  make  up  their  minds  together,  without 
having  given  the  other  arbitrator  an  opportunity  of 
enforcing  his  views.  Upon  the  second  ground  of  objec- 
tion, therefore,  we  think  the  award  bad ;  upon  the  first 
ground,  Mr.  Gray  has  satisfied  us  that  no  objection  can 
l3e  sustained. 

Crompton  and  Blackburn',  JJ.,  concurretl; 

Rule  absolute. 


Q.B. 

20  Jan.  1863 


.i 


Falkner  V.  Eakle. 


Discount  on  Freight — Forts  in  North  and  South 

America — California^ 

The  custom  of  allowing  discount  upon  freigJUs  payahU 
on  the  bills  of  lading  of  ships  from  ports  in  Nortlt  and 
South  America,  extends  to  California  since  its  union  with 
(he  United  States. 

Special  Case,  stated  without  pleadings,  for  the  opinion 
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of  the  Court  By  the  custom  of  merchants  at  Liverpool, 
freights  payable  on  the  bills  of  lading  of  ships  from  cer- 
tain ports  are  paid  leas  3  months  discount.  In  Brown  v. 
Bifme,  8  El.  &  BL  703,  this  custom  was  held  good  by 
the  Court  of  Queen's  Bench.  This  custom  extends  to  all 
ports  in  North  and  South  America.  From  the  time  that 
Texas  was  annexed  to  the  United  States  in  1846,  the 
custom  has  prevailed  with  regard  to  all  ships  coming 
from  that  State.  In  1848  California  was  ceded  to  the 
United  States,  and  in  1850  it  became  a  Sovereign  State. 
Only  one  ship  has  arrived  thence  at  Liverpool  since  that 
time,  xmtil  the  arrival  of  the  ship  in  respect  of  which 
this  question  now  arises.  In  that  case  the  deduction  was 
allowed  without  dispute.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  custom  applied  to  ports  in 
California  ;  the  Court  to  be  at  liberty  to  draw  inferences 
of  fact. 

Milward,  for  the  plaintiff;  contended  that  it  did  not 
apply ;  that  the  single  instance  in  which  the  deduction 
had  been  allowed  was  no  evidence  of  such  a  custom,  and 
that  Cilifomia  being  in  Central  and  not  in  North 
or  South  America,  there  was  nothing  to  show  that  the 
custom  attached. 

The  Court  (without  calling  on  Mellish,  Q.C.,  and 
Qiiain,  for  the  defendant),  intimated  that  they  were 
clearly  of  opinion  that  the  custom  extended  to  Cali- 
fornia as  soon  as  it  became  part  of  the  United  States, 
and  that  the  case  of  Texas  strongly  supported  that  con- 
clusion. 

Q.  B.         I  Wartox,  Appellant,  v.  Guardians  of 
20  Jan.  1863.    I    the  Blything  Union,  Respondents. 

Nuiaances  Removal  Act,  1855,  ««.'2,  U,  and  19— 
Change  of  oumers  after  order  for  abatement. 

When  aptrsoii  toas  appointed  agent  to  receive  the  rents 
of  certain  premises  bijapowcr  of  attorney,  exf.cukd  before 
hU  received  after  an  order  liad  been  made  upoih  t1^  oimer 
to  abate  a  nuisaytce  (hereon,  ami  the  icorks  icere,  on  de- 
fault, d<me  by  the  local  authorities,  and  the  costs  paid 
by  (htm  after  the  receipt  of  the  power  of  attorney— - 

Held,  (fMLt  these  expenses  could  not  be  recovered  against 
the  agent,  U7td&r  18  <fe  19  Vict,  c  121,  even  if  he  was  the 
owner  ioithin  sect.  2  of  that  Act  at  tlie  tiinc  tlie  moneys 
were  paid  by  the  local  authorities. 

This  was  an  appeal  from  a  decision  of  the  Suffolk 
County  Court  Judge. 

The  appellant,  on  the  22nd  July,  1861,  received  a 
power  of  attorney,  appointing  him  agent  for  the  puri)ose 
of  collecting  the  rents  due  to  one  J.  S.  This  power  of 
attorney  was  executed  on  the  21  st  May  previous,  in 
Australia,  where  J.  S.  was  residing.  From  and  after 
the  22nd  of  July,  the  appellant  acted  as  the  agent  of 
J.  S.  ;  and,  at  the  ensuing  Michaelmas,  received  a  year's 
rent  from  his  tenants. 

Complaint  having  been  made  of  the  existence  of  a 


nuisance  on  the  premises  belonging  to  J.  S.,  a  summons 
was,  on  the  19th  June,  1861,  issued,  calling  on  the 
owner  to  appear  before  two  justices,  to  answer  the  com- 
plaint. This  summons  was  left  on  the  premises  of  J.  S., 
but  not  served  on  the  defendant  'VHien  the  case  came 
on  for  hearing,  on  the  26th  June,  no  one  appearing  for 
the  owner,  an  order  was  made  upon  him  to  do  certain 
works  for  the  abatement  of  the  nuisanoe,  within  aeTen 
days.  This  order  was  also  left  on  the  premises,  and^ 
not  having  been  obeyed,  the  works  were  commenced  by 
the  local  authorities  on  the  16th  July,  and  completed  on 
the  7th  September.  The  costs  incurred  in  respect  of 
these  works,  were  defrayed  by  the  respondents^  and  au 
action  was  brought  by  them  in  the  Suflfolk  County  Court, 
to  recover  them  from  the  appellant,  as  the  owner  of  the 
premises,  T^-ithui  the  18  &  19  Vict.  c.  121.  At  the  trial, 
the  Judge  held  that  he  was  the  owner  within  the  mean- 
ing of  the  Act;  but  reserved  the  question  for  the  opinion 
of  this  Court 

Lush,  Q.C.  (with  him  Stammers),  for  the  appellant, 
having  stated  the  case, 

The  Court  called  on 

JBovUl,  Q.a  (with  him  F.  M.  WhiU),  for  the  re- 
spondents. 

The  intention  of  the  Act  was  to  make  these  expenses 
chargeable  on  the  premises,  and  this  is  expressly  done  in 
sect.  19.  They  are,  therefore,  payable  by  the  owner  for 
the  time  being,  when  the  liability  to  pay  arises,  and  not 
necessarily  by  the  person  who  was  owner  when  the  order 
was  made. 

There  was  no  cause  of  action  till  the  money  was  paid 
by  the  respondents,  sect.  19,  and  the  appellant  was  then 
the  owner  within  the  interpretation  of  that  word  in 
sect.  2. 

The  ^)ower  of  attorney  was  made  before  the  order,  and 
when  the  defendant  received  it,  he  adopted  it  as  from  its 
date.     Sect.  14  was  also  referred  to. 

CocKBUBN,  C.J. — ^There  is  no  means  of  enforeing  this 
judgment  against  the  premises,  as  would  appear  to  be 
contemplated  by  sect.  19.  But  it  is  clear  to  me  that 
the  judgment  agaiust  the  appellant  cannot  stand.  The 
justices  having  power  to  make  an  order  for  the  execution 
of  works  of  this  sort  upon  the  owner,  and  the  local  board 
being  entitled,  in  default  of  his  so  doing,  to  execute  the 
works,  and  recover  the  costs  against  him,  does  not  autho- 
rise the  fixing  of  pei'sonal  liability  on  one  who  becomes 
owner  after  the  order  for  the  execution  of  the  works  was 
made.  Granting  that  the  appellant  is  the  owner  within 
the  meaning  of  the  Act,  he  was  not  so  till  he  got  the 
power  of  attorney,  and  assented  to  act  on  it,  and  that 
being  posterior  to  the  time  of  making  the  order,  he  was 
not  then  the  owner  of  the  premises.  And  as  all  the 
subsequent  procedure  has,  by  the  Act,  reference  back  to 
the  person  who  was  the  owner  at  tlie  time  the  order  was 
made,  he  is  not  the  person,  at  whose  instance,  or  on 
whose  behalf,  the  money  was  paid.  It  is  not  for  me  to 
say  what  is  the  meaning  of  the  words  that  such  costs 
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*'  shall  be  chaiigeable  on  the  premises ;  *'  it  may  be  that 
there  is  some  remedy  in  Equity,  or  that  if  there  was  a  judg- 
ment against  the  person  who  was  owner  np  to  the  time  of 
the  order,  the  premises  might  be  made  liable  in  spite  of 
there  being,  at  the  time  of  the  judgment,  another  owner ; 
bnt  it  is  not  necessary  to  decide  this ;  it  is  ^ough  to  say 
that  the  appellant  is  not  liable. 

Cromfton  and  Mellob,  JJ.,  concurred. 

Judgment  for  t?ie  appellanL 


A 


HoLDWAY  V.  Rat. 


C.P. 

5  Nov.  1862,  17  Jan.  1863. 

Execution — Writ   endorsed  hy  mistahe  for  more 

than  is  due — Practice. 


If  execution  is  hy  mistake  issued  for  a  larger  sum  than 
is  reaXly  duSf  the  party  aggrieved  should  apply  to  the 
Court,    Money  had  and  received  does  not  lie. 

This  action  was  tried  at  "Wells,  before  Williams,  J. 

The  plaintiff  was  a  shopkeeper  at  Weston-Super- 
Mare,  and  the  defendant  was  manager  of  the  World 
Assurance  Company.  The  defendant  had  recovered  a 
judgment  against  the  plaintiff  for  lit.  6^.  8^.,  and, 
before  execution,  the  plaintiff  had  paid  \l.  ;  nevertheless, 
by  mistake,  the  execution  issued  for  the  whole  sum, 
whereupon  the  present  action  was  brought.  The  decla- 
ration contained  the  usual  counts  for  maliciously  issuing 
an  execution  for  more  than  was  due,  and  also  a  count  for 
money  had  and  received. 

On  the  former  part  of  the  declaration,  the  jury  found 
there  was  no  malice ;  and  the  Judge  held  there  was 
reasonable  and  probable  cause. 

On  the  count  for  money  had  and  received,  there  was  a 
verdict  for  the  plaintiff  for  il, 

Coleridge^  Q.  C,  (Kingdon  with  him),  moved,  pursuant 
to  leave  reserved,  to  enter  the  verdict  for  the  defendant, 
citing, 

De  Medina  v.  Grove,  10  Q.  B.  170,  and 
ChurehUl  v.   Siggers,    3  E.  &  6.    929  ;   s.  c.    23 
L.  J.  Q.  B.  308, 
and  obtained  a  rule  nisi, 

Karslake,  Q.C,  now  showed  cause,  but 

The  Court  (J^rfo,  C.J.,  Williams,  Willes,  hnd  Keating, 

JJ,),  without   calling  on  Coleridgey    Q.C.,   to  support 

liis  rule,  were  unanimously  of  opinion  that  this  case  was 

governed  by  De  Medina  v.  Orove,  and  that  the  plaintiff^s 

remedy  was  an  application  to  the  Court,  and  not  an 

action  for  money  had  and  received. 

Eule  absolute. 

C.P.         ^ 

7  Nov.  1862.  >  Trickett  v,  ToafLiNSON  and  Others. 
14,  15  Jan.  1863.  ) 

Special  Agent — Authority, 

An  accQWKt  hevng  in  dispute  between  A,  and  B,y  A 
sent  C,  to  B,  with  a  note  containing  these  words: — "/ 


liave  seen  Mr.  C,  who  has  kindly  consented  to  see  you  on 
the  subject  of  the  gi'anite,  and,  if  possihle,  come  to  an 
amicable  arrangement.^^ 

Held,  Oiat  A.,  iwtwitlistanding  instructions  given  to  C, 
not  to  settle  for  less  than  1001.,  vms  bound  by  C.^s  agreem^ent 
to  settle  for  501.,  B.  not  knowing  of  the  uistiiictions  given 
by  A,  to  C. 

This  action  was  tried  before  Erie,  C.  J.,  at  the  London 
Sittings,  after  Trinity  Term,  and  a  verdict  foimd  for  the 
plaintiff  under  the  following  circumstances : — The  plaintiff 
was  a  dealer  in  stone,  and  the  defendants  were  con- 
tractors for  the  erection  of  waterworks  at  Merthyr 
Tydvil. 

It  appeared  that  Evans,  a  previous  contractor,  after- 
wards bankrupt,  had  ordered  the  stones  from  the  plaintiff 
for  an  arch  with  a  radius  of  twenty-six  feet  instead  of 
ninety-six,  having,  by  some  mistake,  sent  a  wrong  mould, 
it  being  the  custom  to  send  moulds  in  giving  these 
orders.  The  plaintiff  wrote  to  the  defendants  offering 
them  these  stones,  the  letter  being  headed  by  a  drawing 
^vith  a  radius  of  ninety-six  feet.  A  second  letter  stated 
the  stones  were  cut  according  to  a  mould  With  a  radius, 
but  not  stating  what  radius.  On  the  receipt  of  these 
letters  the  defendants  ordered  the  stones,  which,  when 
they  arrived,  proved  to  be  cut  for  a  radius  of  twenty-six 
feet,  and  were,  therefore,  useless.  A  dispute  arose,  and 
Evans  called  on  defendants,  showing  them  a  letter  from 
the  plaintiff  containing  these  words — **  I  have  seen  Mr. 
Evans,  who  has  kindly  consented  to  see  you  on  the 
subject  of  the  granite,  and,  if  possible,  come  to  an 
amicable  arrangement  in  the  matter." 

E\'ans  agreed  with  defendants  that  they  should  pay 
60?. ;  but  it  appeared  afterwards  that  the  plaintiff  had 
given  Evans  private  instructions  only  to  settle  on  the 
terms  that  the  defendants  should  pay  at  least  1001. 

After  some  correspondence  this  action  was  brought, 
and  the  defendants  paid  501.  into  Court ;  but  a  verdict 
was  fonnd  for  tlie  plaintiff  for  761,  in  addition. 

Bovill,  Q.C.,  (D.  T.  Evans  with  him)  moved,  pur- 
suant to  leave  resen*ed,  for  a  rule,  calling  on  the  plaintiff 
to  show  cause  why  a  verdict  should  not  be  entered  for 
the  defendants,  on  the  grounds — 

1st  That  the  letters  describing  the  arch  constituted 
the  contract,  and  that  the  parol  evidence  respecting  the 
mould  was  inadmissible. 

2ndly.  That  the  plaintiff  was  bound  by  the  act  of 
Evans,  as  his  agent. 

A  rule  was  granted  on  both  grounds. 

Edward  James,  Q.C.,  and  /.  C.  Mathetc,  now  showed 
cause ;  Bovill,  Q.  C,  and  D,  T.  Evans  were  heard  in 
support  of  the  rule. 

The  Court  (Erie,  C.J.,  Williams,  WUles,  and  Keating, 
J  J.),  without  deciding  the  first  jwint,  were  unanimously 
of  opinion  on  the  second,  that  the  plaintiff  was  bound  by 
the  act  of  Evans,  and  that  the  secret  instructions  de- 
livered to  the  lattcl*  could  not  affect  the  defendants. 

Rule  absolute 
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f  xr       ^o/.-.  ,'»,  T       -lo/.o    r   Adams  r.  Mackenzie. 
7  Nov.  1862,  17  Jan.  1863.  J 

Marine  Policy — ^^  Against   total   loss   only^^  — 

Construction. 


TJic  toords  '*  against  total   loss  only,^*   in  a  inariru 
polici/j  include  a  constructive,  as  well  as  an  actualy  total 
loss. 

This  action  was  tried  before  Williama,  J.,  at  the 
Spring  Assizes,  1862.  It  was  on  a  policy  of  assurance, 
for  1200i.,  "against  total  loss  only,"  on  the  ship 
**  Susan,"  from  Llanelly,  in  Wales,  to  Teignmoxith. 

The  vessel  was  very  old,  and  laden  mth  coals.  She 
arrived  at  Teignmouth  safely  ;  but,  in  going  up  the  river, 
took  the  sand,  and  got  her  side  stove  in.  Not  being 
worth  repairing,  she  was  sold,  and  an  action  brought 
agaiinst  the  underwriter. — The  verdict  was  for  the 
plaintiff. 

7  Nov.  1862. 

M.  Smithy  Q'O.f  moved  to  enter  the  verdict  for  the 
defendant,  contending  that  the  words  "against  total 
loss  only  **  meant  an  actual,  and  not  a  constructive,  total 
loss  ;  and  that  the  vessel  being  a  very  old  one,  the  under- 
writer would  not  insure  her  in  the  usual  way. 

[Williams,  J. — If  it  had  been  an  ordinary  policy, 
there  could  have  been  no  doubt.] 

[Byles,  J. — Have  you  the  word  actiuU  total  loss  ?] 

No  ;  but  "total  loss  "  is  an  expression  never  used  in 
an  ordinary  policy. 

[Byles,  J. — If  the  words  are  ambiguous,  they  are  your 
own  client's.] 

Per  Curiam. — ^Take  your  rule,  if  you  like. 

Jlule  nisi. 

17  Jan.  1863. 

Watkin  Williami  (Sir  F.  Slade,  Q.a,  with  him) 
showed  cause,  and  cited, 

Moss  V.  Smith,  9  C.  B.  94. 

Roux  V.  Salvador,  3  Bing.  N.  C.  266,  and 

2  Amould  on  Marine  Insurance,  1086. 

M.  Smith,  Q.C,  and  KarslaJce,  Q.C.,  supported  the 
rule,  and  cited, 

Doyle  V.  Dallas,  1  Moo.  &  R.  48,  54. 

The  Court  (Erie,  C.J.,  Williams,  Willes,  and  Keat- 
ing, J  J.)  were  unanimously  of  opinion  that  the  words 
"total  loss"  in  this  policy  included  a  constructive,  as 
well  as  an  actual,  total  loss  ;  therefore, 

Utile  discharged. 


I  ing  arid  translating  aneierU  documciUs,  or  for  procuring 
the  examination  beforehand  of  an  aged  witiiess  who  might 
die  before  the  trial,  and  the  expense  of  an  attendant  upon 

I  the  witness  owing  to  infirmity— are  in  the  Master's  dis- 
cretion, and  m/iy  be  allowed  ;  but  the  expense  of  a  short- 
hand-writer*s  notes  cannot  be  all&wcd. 

In  this  action,  after  protracted  litigation,  a  verdict 
was  taken  by  consent  for  the  plaintiff  for  40».,  and 
Hanee  moved  for  a  rule  calling  upon  the  Master  \o 
review  his  taxation,  certain  portions  of  which  were  ob- 
jected to. 

The  Court  {^Wc,  C.J.,  Williams,  Willes,  and  Keating, 
J  J.),  after  speaking  to  the  Master,  were  of  opinion,  witli 
regard  to  the  different  items  objected  to — 

1st.  That  certain  largo  sums  for  preparing  the  brief 
were  allowable  under  the  special  circumstances. 

2ndly.  The  expenses  allowed  for  examining  and  trans- 
lating ancient  documents  were  allowable. 

Srdly.  The  costs  allowed  for  examining  an  infirm  and 
\  very  old  man  in  April  for  fear  he  should  die  before  July, 
though  he  lived  till  then,  and  came  up  for  the  trial,  and 
would  have  been  examined  had  not  the  defendant  con- 
sented to  a  verdict,  costs  being  also  allowed  for  his 
attendance  at  the  trial,  with  the  attendance  of  his  son, 
to  take  care  of  him,  which  was  a  necessary  attendance 
owing  to  his  age  and  infirmities.  These  were  held  allow- 
able under  the  peculiar  circumstances  of  the  case,  though 
they  would  not  be  so  generally. 

4thly.  Costs  allowed  for  the  notes  of  a  shorthand- 
writer  ;  these,  though  very  moderate,  must  be  disallowed 
on  principle.  If  the  plaintiff  consents  to  remit  these, 
then,  on  the  other  grounds. 

Rule  refused;  otherwise,  granted. 


C.P. 

15  Jan.  1863. 


Holland  v.  Great  Western 
Railway  Company. 


C.  P.  I  Duke  of  Beaufort  v.  Earl  of 

13, 17  Jan.  1868. )  Ashburnham. 

Practice  —  Costs    on    Taxation  —  Special 

Circumstances. 

The  costs  incurred  under  exceptional  circumstances — such 
as  extra  charges  for  preparation  of  briefs,  or  for  examin- 


Practice — Verdict  for  Plaintiff  for  one  farthing 

damages — ^ew  Trial. 

Where  a  verdict  which,  in  the  opinion  of  the  Judge  v:^'* 
tried  the  cause,  ought  to  have  been  for  the  defendant,  is 
found  for  the  plaintiff,  with  a  Jarthing  damages,  thf 
Court  will  not,  at  the  instaiice  of  thz  plaintiff,  set  it  aside 
and  grant  a  neio  trial  on  the  ground  thai  if  found  for  Mf 
plaintiff  at  all,  Oie  verdict  ought  to  have  been  for  more 
than  nominal  damages  under  the  circumstances. 

This  action  was  tried  before  Willes,  J.  Verdict  for  the 
plaintiff ;  damages  one  farthing. 

The  plaintiff  had  dislocated  his  shoulder,  and  sustained 
other  injuries,  at  the  defendants*  station  at  Gloucester, 
and  had  paid  his  medical  attendant  twenty-five  guineas. 
The  question  at  the  trial  was,  whether  the  accident  wai 
owing  to  the  negligence  of  the  defendants  in  keeping  their 
station  in  an  unsafe  state. 

Hawkins,  Q.  C,  moved  for  a  new  trial,  contending  tbat 
the  verdict,  under  the  circumstances,  Avas  evidently^ 
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absurd  one,  as,  if  the  plaintiff  was  entitled  to  a  verdict 
at  all,  the  damages  ought  to  have  been  substantial.  He 
cited, 

ArmytageY.  Haley ,  4  Q.  B.  917. 

The  Court  (^r/«,  C.J.,  WilliamR,  WUles,  ani  Keating, 
/y.),<said  they  would  not  interfere  at  the  instance  of  the 
plaintiff,  as  the  judge  who  tried  the  cause  considered  the 
verdict  ought  to  have  been  for  the  defendants. 

Jiule  re/used. 


Kennedy  if.  Broun  et  uxor.  * 


C.P. 

16  Jan.  1863. 

Relation  of  Advocate  and  Client — Legal  incapa- 
city to  contract 

A  promise  by  a  client  to  pay  vumey  to  a  couTisel/or  his 
advocacy,  wheUier  made  be/ore,  or  during,  or  after  the  lUi- 
gaiiofi,  has  no  binding  effect ;  and,  furthemwre,  the  rela- 
tion of  counsel  and  client  renders  the  jmrties  niuUially 
incapable  of  making  any  legal  contract  of  hiring  and 
service  concerning  advoccicy  in  litigation. 

Nor  can  any  claim  for  compensation  be  maintained  by  a 
counsel  against  a  client  for  services  which  are  ancillary  to 
the  service  as  advocate. 

The  rule  established  in  Lampleigh  v.  Brathwait  ap- 
plies only  to  cases  in  whiclh  tfie  defendant  Jms  received 
from  the  plaintiff  such  a  valuable  consideration  as  would 
have  made  a  valid  contract  if  a  promise  ftad  been  made 
before  the  consideration  had  passed. 

An  accouiU  being  stated  of  the  total  of  several  claims, 
if  any  one  of  Uie  claims  of  undefined  atnoutU  is  omitted, 
the  statement  of  account  is  disproved,  and  the  actionfounded 
upon  such  statetnent  of  account  fails. 

Erle,  C.J*,  [16  Jan.]  delivered  the  judgment  of  the 

Court - 

In   this  case  the  defendant  obtained  a  nile  to  show 


before  or  during  or  after  the  litigation,  has  no  binding 
effect ;  and,  furthennore,  that  the  relation  of  counsel  and 
client  renders  the  parties  mutually  incapable  of  making 
any  legal  contract  of  hiring  and  service  concerning 
advocacy  in  litigation. 

For  authority  iu  support  of  these  propositions  we  place 
reliance  on  the  fact  that  in  all  the  recoi'ds  of  our  law, 
from  the  earliest  time  till  now,  there  is  no  trace  what- 
ever either  that  an  advoi^ate  has  ever  maintained  a  suit 
against  his  client  for  his  fees  in  litigation,  or  a  client 
against  an  advocate  for  a  broach  of  contract  to  advocate  ; 
and,  as  the  number  of  prccedcute  has  been  immense,  the 
force  of  this  negative  fact  is  proportionally  great.     To 
this  we  add  the  tradition  and  understanding  of  the  pro- 
fession, both  as  known  to  living  memory  and  as  expressed 
in  former  times.     Sir  John  Davis  declares  that  under- 
standing at  the  beginning  of  the  seventeenth  century, 
when  ho  says,  that  the  fees  of  professors  of  the  law  are 
not  duties  certain,  growing  due  by  contract  for  laljour  or 
service,  but  gifts,   not  merccs  but  honorarium  {Davis*s 
Reports,  pref.  p.  23).  Sir  John  Davis  would  have  ample  ex- 
perience of  the  rules  of  the  profession  from  his  eminence 
in  the  law,  and  his  opinion  is  entitled  to  much  weight. 
Lord  Stowel],  as  ap])ears  in  a  work  remarkable  for  learned 
research  (Wallace's  Reporters,  167),  speaks  of  him  as  a 
poet,  a  lawyer,  and  a  statesman,  and  highly  distinguished 
in  each  of  these  characters.    Lord  Hale  declares  the  same 
understanding  of  the  profession  in  the  note  to  Coke  on 
Littleton,  295a,  saying,  **  A  coimsellor  cannot  bring  any 
action  {Le.,  for  his  fees),  for  he  is  not  compellable  to  be 
counsellor,  and  his  fee    is  Iwnorarium,   not  a  debt ; " 
and  for  this  he  cites  Lord  Nottingham's  MSS.    The  same 
note  contains  the   opinion  of  Mr.  Butler  to  the  same 
effect,  saying  that  in   England  the  fees  of  counsel  are 
honorary  in  the  strict  acceptation  of  the  word.     Black- 
stone  also  (vol.  iii.  p.  28,)  declares  the  same  understand- 
ing :  '*A  counsel  can  maintain  no  action  for  his  fees, 


cause  why  the  verdict  for  the  plaintiff  should  not  be  set  i  which  arc  given,  not  as  localio  and  conductio,  but  aa 
aside    and  either  entered  for  the  defendant,  if  there  was  I  quiddam  Iwnorarium, — not  as  salary  or  hii-e,   but  as 


no  evidence  of  a  debt,  or  for  a  now  trial,  if  the  verdict 
was  against  the  evidence.  The  material  facts  upon 
the  fii-st  question  are,  that  in  the  course  of  the  suit 
of  Sim'nfen  v.  Swinfen  the  plaintiff,  a  barrister,  became 
the  advocate  of  the  present  defendant,  and  during 
the  continuance  of  that  litigation  she  made  repeated 
requests  to  him  for  exertions  as  an  advocate,  and  re- 
peatedly promised  to  remunerate  him  for  the  same  ;  and 
after  the  end  of  the  litigation  she  spoke  of  the  amount  of 
this  remuneration,  and,  for  the  purpose  of  the  present 
judgment,  we  assume  that  she  admitted  the  amount  of 
debt  due  for  such  remuneration  to  be  20,000/.,  and  pro- 
raised  to  pay  it.  These  facts  are  no  evidence  to  support 
the  verdict,  if  the  promise  of  the  defendant  did  not  con- 
stitute any  obligation  ;  and  we  are  of  opinion  that  it  did 
not.  We  consider  that  a  promise  by  a  client  to  pay 
money  to  a  counsel  for  his  advocacy,  whether  made 


•  ^'ot^ — For  the  pleadings  and  ai^iment  in  this  cose,  sco  onto, 
p.  OS. 


mere  gratuity. 

As  we  know  of  no  authorities  which  conflict  with  these, 
wo  only  add  the  names  of  the  Judges  who  have  had  occa- 
sion to  declare  an  opinion  to  the  same  effect ;  and  they 
are  Lord  Hardwicke  {ThornJiill  v.  Evans,  2  Atk.  330),  Lonl 
Kenyon  {Turner  v.  Phillips,  1  Peake,  166),  Kinderalcy, 
V.-C.  {Re  May,  4  Jur.  (n.s.)  1169),  Pigot,  C.B.  {Hobart 
V.  Butler,  9  Ir.  C.  L.  Rep.  157),  and  Bay  ley,  J.  and  Best, 
J.  {Morris  v.  Hunt,  1  Chitty,  544). 

These  are  authorities  for  holding  that  the  counsel 
cannot  contract  for  his  hire  in  litigation.  The  samo 
authorities  we  rely  on  to  show  that  the  client  cannot 
contract  for  the  service  of  the  counsel  in  litigation.  There 
is  the  same  absence  of  any  precedent  for  such  an  action  ; 
and  the  reason  for  one  incapacity  is  good  for  both. 

We  proceed  to  the  authorities  on  which  the  plaintiff 
relied.  Instead  of  examining  each  citation  separately, 
we  think  it  more  convenient  to  take  them  in  classes,  and 
to  give  the  reason  why  each  class  appears  to  us  to  have 
no  weight.     The  proposition  is  confined  to  incapacity  for 
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contracts  concerning  adyocacy  in  litigation.     This  class 
of  contracts  is  distinguished  from  other  classes  on  account 
of  the  privileges  and  responsibility  attached  to  such 
advocacy,  and,  on  this  ground,  we  consider  the  cases  un- 
connected with  such  advocacy  to  be  irrelevant.   Thus  the 
barrister  who  contracted  to  serve  as  returning  officer  (Egan 
V.  The  Kensington  Uiiion,  3  Q.  B.  935  in  notis)^  and  the 
barristers  who  contracted  to  serve  as  arbitrators  (  Vivany 
V.  Wame,  4  Esp.  46  ;  Hoggins  v.   Gordon,  3  Q.  B.  466  ; 
Marsack  v.  Webber^  6  H.  &  N.  5),  and  the  barristers  who 
contracted  either  for  an  annual  sum  by  way  of  retainer 
^(39  Hen.  VI.  fo.  21,  pL  31),  or  for  an  annuity  pro  consilio 
impcnso  et  impendendo  (Plowd.  p.  32,  and  p.  160),  made 
contracts  not  concerning  litigation,  and,  therefore,  were 
not  within  the  incapacity  here  in  question.     It  may  be 
that  a  contract  for  a  general  retaining  fee  for  a  counsel 
may  not  bind  at  the  present  day,  because  it  relates  in 
substance  to  litigation,  and  so  may  be  distinguished  from 
annuities  to  a  standing  counsel  who  was  required  to 
guide  by  his  advice  in  the  management  of  property  and 
general  affairs.     The  change  in  the  habits  of  Courts  and 
the  practice  of  the  Bar,  since  the  last-mentioned  cases 
were  decided,   has  probably  made  the  position  of  an 
-advocate  now  as  different  from  that  of  standing  counsel 
then,  as  the  position  of  the  clergy  now  differ  from  that 
which  they  held  when  private  chaplains  were  hired  to 
serve  as  chaplains  and  perform  other  work,  and  were 
prosecuted  for  breach  of  their  contracts  to  serve  under 
the  statute,    the    23rd    of   Edward  III.,    relating   to 
labourers,  in  one  of  which  prosecutions  against  a  paro- 
chial chaplain  for  breach  of  his  contract  to  serve  as 
seneschal  and  parochial  chaplain,  the  Court  of  Common 
Pleas  thought  that,   as  far  as  related  to  his  duty  as 
chaplain,  he  might  be  considered  to  be  in  the  service  of 
God,  and  therefore  not  within  the  statute  expressed  to 
relate  to  mowers  and  reapers  and  the  like,  but  hesitated 
80  to  decide  till  they  had  consulted  their  brethren  of  the 
other  Bench  and  had  their  sanction.  | 

But,  be  that  as  it  may,  fees  unconnected  with  litiga-  '' 
tion  are  irrelevant  to  our  present  judgment,  and  this  , 
distinction  seems  to  be  taken  in  Mingay  v.  Hammond  ! 
(Cro.  Jac.  482),  where  the  plaintiff  sued  for  an  annuity,  I 
pro  consilio,   the  defendant  pleaded  a  refusal  of   the  i 
plaintiff  to  sign  a  bill  in  the  Star  Chamber,  and  the  plea  | 
was  held  bad,  because  a  counsellor  with  such  a  fee  is  not  , 
bound  to  put  his  hand  to  every  bill,  but  only  to  give  | 
counsel.     With  respect  to  the  dicta  cited  by  Mr.  Ken- 
nedy, relating  to  the  liability  of  counsel  for  their  conduct 
•as  advocates,  they  are  all  considered  and  overruled  in 
the  action  of  Sioinfsn  v.  Lord  Chelmsford,  5  H.  &  N. 
918.  Some  relate  to  retainers  relating  to  purchases  of  land 
or  similar  services,  and  so  are  not  within  the  incapacity 
herein  question (11  Hen.  VI.  fo.  18,  pi.  10),  and,  although 
the  dictum  of  Paston,  C.J.  (14  Hen.  VI.,  fo.  18,  pi.  58),  that 
action  lies  against  a  Serjeant  who  fails  to  attend  in  Court, 
and  a  dictum  by  Stokes,  counsel  (Rolle,  Abr.),  to  the 
same    effect,  relate  to  litigation,   yet   they  are    mere 
remarks  in  the  course  of  an  argument  and  not  adju- 
dicationSy  and  they  were  expressly  overruled  as  before- 


mentioned.  Mr.  Kennedy  cited  Rastall's  Entiiea,  p.  2, 
as  containing  precedents  for  actions  against  an  attorney 
or  counsel  for  not  appearing  in  Court  according  to  his 
retainer,  but  the  book  contains  no  entry  against  a  counsel 
for  that  wrong.  There  are  three  entries  in  succession. 
The  first  is  against  an  attorney,  and  is  for  that  wroog ; 
the  second  precedent  is  against  a  counsel  who  was  retained 
to  advise  about  the  purchase  of  a  manor,  and  betrayed 
his  client's  secrets  and  interest,  and  is  not  an  entty 
which  relates  to  litigation ;  and  the  third  is  against  a 
counsel,  but  it  is  for  a  penalty  under  a  statute  for  taking 
retainers  on  both  sides  as  an  mnbidexUr.  The  citation 
from  Rastall,  therefore,  does  not  support  the  plaintiff's 
argument. 

A  considerable  part  of  Mr.  Kennedy^s  learned  research 
consisted  of  anecdotes  of  various  classes  relating  to  barris- 
ters, irrelevant  to  the  point  for  adjudication,  becaose 
irrelevant  to  capacity  or  incapacity  for  contracting  for 
advocacy.  Such  are  the  anecdotes  relating  to  the  habits 
of  barristers  when  they  held  communication  with  then- 
clients  personally,  before  the  rights  and  duties  of 
attorneys  and  solicitors  were  ascertained,  and  the 
advocate  did  the  work  of  each  branch  of  the  profe^on, 
habits  which  continued  in  Jersey  till  lately  (see  Jersey 
Case,  13  Moo.  P.  C.  263).  Such,  also,  are  those  relating 
to  alleged  endeavours  by  barristers  to  obtain  larger  fees, 
whether  this  has  been  done  or  not,  and  whether  a  com- 
munication in  respect  of  the  amount  of  the  fee  be  made 
to  the  client  by  the  clerk  or  the  barrister,  the  nature  of 
the  fee  is  not  altered,  nor  is  the  right  to  sue  for  it 
affected  thereby.  Such,  also,  are  those  relating  to  i>ay- 
ment  after  instead  of  before  the  service  is  performed. 
In  England,  the  general  usage  is  pre-pajrmeut.  On  the 
Continent,  under  the  Roman  law  and  the  modem  French 
law,  and  in  some  exceptional  cases  in  England,  the  fee 
is  paid  after  the  service.  But,  again,  the  nature  of  the 
fee  is  not  altered  by  the  time  of  payment.  The  anec- 
dotes in  each  of  these  classes  show  that  the  payments 
are  of  gratuities,  and  not  of  debts,  and,  so  far  as  they  are 
to  be  noticed  for  abjudication,  tend  to  support  the  de- 
fendant's case. 

Certain  dicta  by  Pigot,  C.B.  (Hohart  v.  ButUr,  9  Irish 
C.  L.  Rop.  157) ;  and  by  Pollock,  C.B.  {Swinfen  v.  L<mi 
Chelmsford,  5  H.  &  N.  918),  were  cited  for  the  purpose  of 
proving  that  a  barrister  had  a  capacity  to  make  himself 
liable  under  a  special  contract  with  his  client  concern- 
ing advocacy,  though  not  by  an  implied  contract.  "We 
think  that  the  effect  of  those  dicta  has  been  misunder- 
stood. A  special  contract  differs  from  an  implied  con- 
tract only  in  the  mode  of  proof.  If  a  brief  marked  with 
a  fee  for  a  given  place  of  trial  is  left  in  silence,  there 
would  be  some  evidence  of  an  implied  contract  to  pay 
the  fee  were  there  no  usage  to  the  contrary  and  no 
incapacity  for  such  a  contract  If  the  same  brief  is  left 
with  an  express  contract  to  pay  the  fee,  there  would  be 
an  express  contract,  if  there  were  no  incapacity.  Where 
the  service  of  the  barrister,  according  to  usage,  is  for  a 
gratuity,  that  usage  would  be  presumed  to  continne, 
unless  there  was  an  express  contract  rebutting  that  pre- 
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snmption,  and  where  there  is  no  incapacity  the  presump- 
tion from  usage  is  rebutted  by  an  express  contract.  Pol- 
lock, C.6.  does  not  refer  to  any  authorities,  but  the  cases 
referred  to  by  Pigot,  C.  B.  show  that  this  was  his  meaning, 
for  he  refers  to  the  cases  above  mentioned,  where  barris- 
ters, either  as  returning  officers  or  as  arbitrators,  sus- 
tained actions  on  express  contracts  for  their  fees.  The 
incapacity  depends  on  the  subject-matter  of  the  contract, 
not  on  the  mode  of  proof.  When  the  contract  is  proved, 
its  incidents  are  the  same,  whatever  was  the  kind  of 
evidence  adduced  for  proof.  If  there  is  incapacity, 
words  and  implication  are  alike  nullities,  and  no  con- 
tract can  result.  But  where  there  is  no  incapacity,  and 
there  are  conflicting  presumptions  in  respect  of  the  am- 
sensuB  essential  to  create  contract,  there  evidence  of 
express  words  of  dear  meaning  is  decisive  proof.  In 
this  sense,  the  observation  of  Wood,  V.-C.  {AU. -General 
V.  The  College  of  Phyncians^  1  John.  &  Hem.  561)  must 
be  understood,  saying  that  a  physician  might  recover 
his  fee  if  he  make  a  special  contract.  We  know  of  no 
incapacity  affecting  a  physician.  According  to  usage, 
they  practise  for  a  fee,  which  is  hofiorarium,  not  merces, 
and  no  action  lies  where  the  parties  are  presumed  to 
have  acted  according  to  this  usage.  But  if  the  presump- 
tion is  rebutted  by  evidence  of  an  express  contract,  such 
(!ontract  binds,  and  the  physician  may  sue  and  bo  sued 
thereon,  as  was  held  in  Veiieh  v.  Russell  (3  Q.  B.  928). 

Mr.   Kennedy  argued,  that,  under  the  civil  law,   an 
advocate  could  sue  for  his  fee,  and  that  Blackstone  made 
a  mistake  in  referring  thereto  to  support  a  contrary 
opinion.     In  this,  it  appears  to  us,  that  the  mistake  is 
on  the  part  of  the  plaintiff.     Throughout  the  whole 
growth  of  the  civil  law,  from  the  foundation  of  Rome 
to  the  Digest  of  Justinian,  not  only  was  the  advocate 
always  under  incapacity  to  make  any  contract  for  his 
remuneration,  but  also  throughout  a  part  of  that  time 
he  was  imder  prohibition  from  receiving  any  gain  for  his 
semces.     Whether  the  name  be  donum,  or  munus,  or 
honorarium,  is  immaterial ;  the  substance  of  the  law  was 
invariable  ;  he  never  could  contract  for  inerceSf  though 
during  part  of  the  time  he  might  lawfully  accept  a 
dnivum.      In  the  beginning  all  agree  that  the  patron 
received  no  money  for  advocacy.     Afterwards  ho  took 
gifts  to  an  excess,   and  was  restrained  in  A.i;.c.  650 
by  the  Lex  Cincia  de  donis  et  munerihu^  ne  quis  ea  ob 
causam  orandam  caperet.      If  gifts  were  prohibited,  d 
foriioriy  contracts  for  payments  would  not  be  allowed. 
This  prohibition  of  all  gifts  for  advocacy,  was  further 
enforced  by  Augustus,  a.it.c.  732,  commanding  advocates 
to  plead  gratuitously,  and  for  breach  they  were  ordered 
to  refund  fourfold.     This  prohibition  against  all  gifts 
to  advocates  was  relaxed  in  a  time   of  great   debase- 
ment, when,  ^iccording  to  the  passage  in  Tacitus,  referred 
to  by  Blackstone  (Annal.  Lib.   xi.   c.   7),  non  quicquam 
puhlicoeinercistam  venalefuU  quamadvocatorumpcrfidia. 
The  senate  sought  to  enforce  the  Cincian  law  forbidding 
all'  gifts  for  protection  against  abuse  on  the  part  of  a4vo- 
cates.     Suilius,  an  advocate  of  singular  infamy,  offered 
some  of  the  arguments  which  have  been  urged  in  sup- 


port of  mercenary  advocacy.  The  Emperor  took  an 
intermediate  course,  and,  by  a  decree,  fixed  the  maxi- 
mum which  an  advocate  might  lawfully  receive  by  way 
of  gift  to  SOL,  and  made  him  liable  to  refund  if  he  took 
more.  The  words  of  Tacitus  are,  Claudius—"  Capiendis 
pecwniis  modum  sttUuU  ad  dena  sestertia  qunn  egressi 
repetundarum  tenerentur.^* 

The  senate  made  a  further  effort  in  the  same  direction, 
passing  a  law  that  every  suitor  before  he  took  any  step 
in  the  suit  sliould  swear  that  he  had  neither  given,  nor 
contracted  to  give,  any  money  for  advocacy.  Pliny,  in  the 
passage  referred  to  by  Blackstone,  (Epist.  IJb.  v.  21,)  writ- 
ing of  a  new  edict  by  a  prsetor  to  enforce  practically  some 
recent  laws  says,  ^*SubercU  edieto  setuUus  amaultum. 
Hoc  omnes  quisquis  tugotii  haberet  priusquam  eigeraU 
jurare  jubebantur  nihil  se  ob  advoeatumem  euiquam 
dedisse  promisisse  oavisae.  Mis  enim  verbis  ac  milU 
prasterea  et  venire  advocationes  et  emi  vetabantwr.  Per- 
aelis  tamen  negotiis  permiUebeUur  peeuniam  dunUaxat 
decern  millia  dare.**  Although,  after  this  time,  gifts 
within  the  limited  amount  were  lawful,  still  contracts 
with  advocates  during  litigation  are  not  shown  to  have 
been  ever  at  any  time  sanctioned  by  the  law  of  Rome. 

Mr.  Kennedy  referred  to  the  Digests,  lib.  50,  tit  18, 

articles  10  and  12,  to  prove  that  an  advocate  could  sue 

for  his  fee,  tmder  the  extraordinary  cognisance  of  the 

Pneses.     But  we  do  not  find  that  these  articles  prove  his 

contention.     Article  10  seems  to  relate  to  a  suit  by  a 

client  against  an    advocate   to   make   him   refund  so 

much  of  a  fee  already  paid  as  exceeded  the  legitimate 

amount,  and  gives  the  principle  for  estimating  what  that 

amount  should  be :  "7n  koTiorariis  advocatorum  itaversari 

judex  debet  tUpro  modo  litis  proque  advocati  facundid  et 

fori  amsuetudine  in  quo  erat  adurus  assiimationem  adki- 

beai  et  judicii  dwmmodo  licitum  honorarium  quantiias 

non  egrediatui',**     The  article  concludes  with  a  rescript 

applicable  only  to  refunding  part  of  a  fee  :  "  Earn  dum^ 

taxat  peeuniam  quce  modum  legUimum  egressa  est  repetere 

debet.**    Article  12  relates  to  securities  and  baigains  for 

fees,  and  gives  the  rule  when  a  suit  can  be  maintained 

thereon.     The  effect  seems  to  bo,  that  a  promise  while 

the  litigation  is  pending  does  not  bind,  but  a  security 

given  after  the  cause  is  at  an  end  may  be  enforoed  if  the 

.sum  secured,   together  with  the  sums  jxaid,  does  not 

exceed  the  legitimate  amount.     Article  12  is  thus  :  **  Si 

cui  cautum  est  honorarium  vel  si  quis  de  lite  pactus  est : 

videamus  an  petere  possiif     Et  quidem  de  pactis  ita 

est   reseriptum    litis   causd  malo  Tnore  pecimiam   tibi 

proinissam  ipse  quoqtie  projiteris,  sed  hoc  ita  est,  si  sus- 

pensd  lite  societatcm  futuri  emolumenti  caidio  polUcetxir : 

si  vero  post  causam  a^tam  cauta  est  honoraria  summa, 

peii  poterit  usque  ad  probabilan  quantitatem,  etsi  nomine 

palmarii  cautum  sif :  sic  tamen  tU  eompuietur  id,  quod 

datum  est,  cum  eo,  quod  debetur :  neutrumque  compositum 

lieiiam  quantitatem  excedat. " 

We  have  now  considered  as  much  of  the  authorities 
referred  to  as  seems  to  us  to  be  relevant,  and,  in  our 
judgment,  they  support  the  proposition  on  which  the 
defendant  relies,  vi2.,  that  the  relation  of  counsel  and 
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client  in  litigation,  creates  an  incapacity  to  contract  {dr 
hiring  and  service  as  an  advocate.  If  the  authorities 
were  doubtful,  and  it  were  necessary  to  resort  to  prin- 
ciple, the  same  proposition  appears  to  us  to  be  founded 
on  good  reason. 

The  facts  of  the  present  case  forcibly  show  some  of  the 
evils  which  would  attend,  both  on  the  advocate  and  the 
client,  if  the  hiring  of  counsel  were  made  biitding.     In 
this  case,  the  advocate,  by  disclosing  words  of  intimate 
confidence  which  passed  in  moments  of  helpless  anxiety, 
has  raised  the  phantom  of  a  contract  fur  a  sum  of  mon- 
strous amount,  and  of  this  we  hope  wo  may  say,  that 
there  is  no  one  in  the  profession  of  the  plalutiff,  who 
would  be  willing  to  accept  from  him  this  verdict  for 
20,000^.  as  a  gift.     In  the  present  case  too,  if  the  client 
compares  the  competence  and  peace  secured  for  her  by 
her  former  advocate,  with  the  j)erils  and  miseries  of 
wearisome  litigation  derived  from  her  later  advocate, 
the  contrast  may  suggest  to  her  that  gratuity  is  pre- 
ferable to  contract  as  a  mode  of  remunerating  advocates. 
But    it  is    not   merely  on    such    considerations    as 
these    that    this   law    is   based.      The    incapacity    of 
the    advocate    in    litigation    to    make    a   contract    of 
hiring  affects  the  integrity  and  dignity  of  advocates, 
and  so  is  in  close  relation  with  the  highest  of  human 
interests,  namely,  the   administration  of  justice.     We 
are    aware    that    in    the    class    of    advocates,    as    in 
every  other  numerous    class,   there  will    be  bad  men 
taking  the  wages  of  evil   and  therewith  also,  for  the 
most  part,  the  early  blight  that  waits  upon  the  servants 
of  evil.     We  are  aware,  also,  that  there  will  be  many 
men    of  ordinary  powers   performing  ordinary  duties 
without  praise  or  blame ;  but  the  advocate  entitled  to 
permanent  success  must  unite  high  powers  of  intellect 
with  high  principles  of  duty  ;  his  faculties  and  acquire- 
ments are  tested  by  a  ceaseless  competition  proportioned 
to  the  prize  to  be  gained— that  is,  wealth,  and  power, 
and  honour  without,  and  active  exercise  for  the  best 
gifts  of  mind  within.    He  is  trusted  with  interests  and 
privileges  and  powers  almost  to  an  unlimited  degree. 
His  client  must  trust  to  him,  at  times,  for  fortune  and 
character  and  life  :   the  law  trusts  him  with  a  privilege, 
in  respect  of  liberty  of  speech,  w^hich  is  in  practice 
bounded  only  by  his  own  sense  of  duty ;  and  he  may 
liave  to  speak  upon  subjects  concerning  the    deepest 
interests  of  social  life,  and  the  innermost  feelings  of  the 
human  soul.    The  law,  also,  trusts  him  with  a  power  of 
insisting  on  answers  to  the  most  painful  questioning; 
and  this  power,  again,  is  in  practice  only  controlled  by 
his  own  view  of  the  interests  of  truth.     It  is  of  the  last 
importance  that  tlie  sense  of  duty  should  be  in  active 
energy,  proportioned  to  the  magnitude  of  these  interests. 
If  the  law  is  that  the  advocate  is  incapable  of  contracting 
for  hire  to  serve  when  he  has  undertaken  an  advocacy, 
his  words  and  acts  ought  to  be  guided  by  sense  of  duty  : 
that  is  to  say,  duty  to  his  client,  binding  him  to  exert 
every  faculty  and  privilege  and  power,  in  order  that  he 
may  maintain  that  clionVs  right,  together  with  duty  to 
the  Court  and  himself,  binding  him  to  guard  against  abuse 


of  the  powers  and  privileges  entrusted  to  him  by  a  con- 
stant recourse  to  his  own  sense  of  right.     If  an  advocate, 
with  these  qualities,  stands  by  the  client  in   time  of 
his  utmost  need,  regardless  alike  of  popular  clamour  and 
powerful  interest, — speaking  with  the  boldness  which  a 
sense  of  duty  can  alone  recommend, — we  say  the  serrioe 
of  such  an  advocate  is  beyond  all  price  to  the  client ;  and 
such  men  are  the  guarantees  to  communities  for  the 
maintenance  of  their  dearest  rights ;  and  the  words  of 
such  men  carry  a  wholesome  spirit  to  all  who  are  in- 
fluenced by  them.      Such  is  the  system  of  advocacy 
intended  by  the  law,  requiring  the  remuneration  to  be  by 
gratuity.     But  if  the  law  allowed  the  advocate  to  make  a 
contract  of  hiring  and  service,  it  may  be  that  his  mind 
would  be  lowered,  and  that  his  performance  wonid  be 
guided  by  the  words  of  his  contract  rather  than  by  prin- 
ciples of  duty ;  that  words,  sold  and  delivered  according 
to  contract  for  the  purpose  of  earning  hire,  would  fail  of 
creating  sympathy  and  persuasion  in  proportion  as  they 
were  suggestive  of  effrontery  and  selfishness ;  and  that 
the  standard  of  duty  throughout    the  whole  class  of 
advocates  might  be  degraded.      It  may  also  well  be, 
that  if  contracts  for  hire  could  be  made  by  advocates, 
an  interest  in  litigation  might  be  created  contrary  to 
the  policy  of  the   law  against   maintenance,    and  the 
rights  of  attorneys  might  be  materially  sacrificed,  and 
their  duties  be  imperfectly  performed  by  unscrupulous 
advocates ;  and  these  evils,  and  others  that  may  be  sug- 
gested, would  be  unredeemed  by  a  single  benefit  that 
we  can  perceive. 

The  subject  has  been  often  and  ably  discussed,  so  that 
we  have  already  said  more  than  sufficient  We  would 
only  add,  that  in  the  growth  of  the  English  law,  the 
advocates  have  been  important  agents  in  establishing  the 
liberty  of  thought,  and  speech,  and  action,  which  has 
resulted  from  the  contests  in  Courts  where  such  liberty 
has  been  contended  for.  The  English  advocates  in  our 
historical  trials,  are  entitled  to  bo  gratefully  remembered, 
and  it  must  not  be  forgotten  that  their  minds  were 
trained  in  tlie  practice  of  ailvocary  without  any  contract 
So,  also,  the  Boman  jurists  arc  entitled  to  bo  gratefully 
remembered,  because  their  intuitive  sense  of  right  showed 
to  them  where  right  was  in  the  conflicts  of  interest 
perpetually  arising  as  the  relations  of  man  to  man  multi- 
plied, and  their  words  have  helped  to  guide  succeeding 
generations  in  their  search  for  right  when  similar  con- 
flicts arose.  And  it  must  not  be  forgotten,  that  throughout 
the  Roman  system,  it  was  held,  that  an  advocate  and  a 
professor  of  law,  would  be  degraded  by  a  contract  of 
hiring,  and  tliat  his  reward  was  to  be  gratuitous.  Mr. 
Kennedy  lias  cited  the  Digest,  lib.  50,  tit  13,  articles 
10  and  12,  on  which  we  have  remarked  above.  The 
title  relates  to  the  limits  of  the  extraordinaria  coffniUo 
of  the  prceati;  and  it  may  not  be  superfluous  to  add 
article  5,  expressly  excluding  therefrom  suits  by  the 
class  of  professors  of  law,  for  a  reason  applicable  to  all 
advocates —  **  Ne  Juris  qtiidem  CivUis  pro/es9oribK$  Jus 
dieent:  est  quidem  res  sanctissima  civiiis  sapietUia  sfd 
qtue  pretio  nummario  nan  sU  cestimanda,  nee  deftones- 
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tanda  dum  in  jvdicio  honor  potUuTj  qui  in  ingressu 
sacrameiUi  debuit:  qucedam  enim  tamUsi  honeste  aoci- 
inantur^  inhojiestc  ianicn petuntur," 

On  principle,  then,  as  well  as  on  authority,  we  think 
that  there  is  good  reason  for  holding  that  the  relation  of 
counsel  and  client  in  litigation  creates  the  incapacity  to 
make  a  contract  of  hiring  as  an  adrocate.  It  follows 
that  the  requests  and  promises  of  the  defendant,  and  the 
sorvices  of  the  plaintiff,  created  neither  an  obligation, 
nor  an  inception  of  obligation,  nor  any  inchoate  right 
whatever,  capable  of  being  completed  and  made  into  a 
contract  by  any  subsequent  promise. 

By  reason  of  that  incapacity,  the  present  case  is  dis- 
tinguished from  Lamphigh  y.  Brathioait,  and  the  cases 
following  thereon.  In  all  of  them  the  defendant  was 
assumed  to  have  received  from  the  plaintiff  such  a 
valuable  consideration,  as  would  have  made  a  valid  con- 
tract if  a  promise  had  been  made  before  the  consideration 
had  passed.  Here  the  defendant  received  nothing  from 
the  plaintiff  which  was  capable  of  forming  a  consideration 
to  support  a  promise,  at  whatever  time  such  a  promise 
may  have  been  made.  In  Zampleigh  v.  BrathwaU  it 
was  assumed  that  the  journeys  which  the  plaintiff  per- 
formed at  the  request  of  the  defendant,  and  the  other 
services  he  rendered,  would  have  been  sufficient  to  make 
any  promise  binding,  if  it  had  been  connected  therewith 
in  one  contract ;  the  peculiarity  of  the  decision  lies  in 
connecting  a  subsequent  promise  with  a  prior  considera- 
tion after  it  had  been  executed.  Probably,  at  the  present 
day,  such  service  on  such  request  would  have  raised  a 
promise,  by  implication,  to  pay  what  it  was  worth,  and 
the  subsequent  promise  of  a  sum  certain  would  have  been 
evidence  for  the  juiy  to  fix  the  amount. 

On  the  same  principle,  the  cases  cited  in  sequel  to 
Lampleigh  v.  Bralhwait  are  also  distinguished.  In  each 
of  those  cases  the  defendant  had,  by  the  permission  of 
the  plaintiff,  received  value  belonging  to  the  plaintiff, 
which  was  sufficient  to  support  any  promise.  As  to  one 
class,  the  original  promise  was  excluded  by  the  Statute 
of  Frauds  ;  but  a  subsequent  promise  was  held  to  be 
evidence  to  support  an  action  on  an  account  stated 
(Pinehon  v.  ChUcoU,  3  C.  &  P.  236 ;  Seago  v.  Deauy 
4  Bing.  459  ;  Cocking  v.  Ward,  1  C.  B.  858).  As  to 
another  class,  a  claim  in  Equity  to  money  was  converted 
into  a  cause  of  action  at  law,  by  an  express  promise  to 
pay  it  to  the  plaintiff  {Roper  v.  Holland,  3  A.  &  E.  99  ; 
Tapham  v.  Morecraft,  8  E.  &  B.  972  ;  Mo&re  v.  Hill, 
2  Peake,  10). 

Por  those  reasons  we  think  that  the  plaintiff's  case  is 
not  within  the  principle  of  Lampleigh  v.  Brathtoait,  and 
we  do  not  consider  it  to  be  our  duty  to  extend  the  appli- 
ation  of  that  principle. 

With  respect  to  the  claim  for  compensation  for  leaving 
Birmingham  and  coming  to  London,  and  for  services  in 
issuing  publications  for  the  purpose  of  creating  a  pre- 
2>osse8sion  in  favour  of  the  defendant,  there  ore  several 
answers,  of  which  two  will  suffice.  The  first  is,  that 
these  services  were  ancillary  to  the  service  as  an  advo- 
cate ;  and  if  the  principal  service  could  not  be  the  sub- 


ject of  a  contract,  neither  could  any  service  which  was 
merely  accessory  thereto,  and  of  no  value  without  the 
principal.  The  second  is,  that  the  account  is  stated  of 
the  total  of  tlie  claims,  and  if  any  one  of  the  claims  of 
undefined  amount  is  to  be  omitted,  the  statement  of  the 
account  is  disproved,  and  the  action  founded  upon  such 
statement  of  account  fails. 

We  have  now  gone  through  the  whole  of  the  case,  and 
we  come  to  the  conclusion,  that  the  plaintiff  has  not 
established  a  cause  of  action.  It  follows  that  the  rule 
must  be  made  absolute  to  enter  the  verdict  for  Uie 
defendant. 

If  the  judgment  on  this  part  of  the  rule  should  be 
reversed  in  a  Court  of  Error,  it  will  then  become  our 
duty  to  dispose  of  the  remaining  part  relating  to  a  new 
trio],  and  following  the  precedent  in  Belts  v.  Menzies,  28 
L.  J.  Q.  B.  870,  we  order  the  part  of  the  rule  relating 
thereto  to  be  suspended  until  further  order. 

JttUe  alfaolute  to  enter  the  verdict  for  the  defendants. 


C.P. 

16  Jan.  1863 
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Brampton  v.  Beddoes. 


Sale  of  Business — Contract  not  to  carry  on  Business 
vnthin  a  certain  distance. 

A7i  agreement  not  to  carry  on  business  within  a  certain 
distance  is  broken  where  the  party  so  bound  Jias  taken 
orders  within  the  distance,  and  supplied  the  goods  so 
ordered,  residing  himself  at  the  time  bcyo^id  the  prescribed 
limits. 

The  plaintiff  bought  from  the  defendant  the  goodwill 
of  a  drapery  business  in  Lupus  Street,  Pimlico,  imder  a 
written  agreement,  one  of  the  terms  of  which  was  as 
follows  :  '*  The  said  Thomas  Beddoes  agrees  that  he  will 
not  for  himself,  or  for  or  on  behalf  of  other  persons, 
carry  on,  or  assist  in  carrying  on,  a  business  such  as  is 
now  carried  on  at  17,  Lupus  Street,  Pimlico,  being  a 
general  drapery  and  hosiery  business,  within  two  miles 
of  that  place,  under  the  forfeiture  of  2002.,  to  be  re- 
covered as  and  in  the  nattire  of  liquidated  damages." 
An  action  being  brought  by  the  plaintiff  for  an  alleged 
breach  of  the  agi-oement,  it  appeared  at  the  trial  before 
Willes,  J.,  in  London,  that  the  defendant  had  called 
upon  persons  living  within  the  stipulated  distance,  taken 
orders,  and  supplied  goods,  he  himself  residing  in  lodg- 
ings in  Thayer  Street,  more  than  two  miles  from  Lupus 
Street 

A  verdict  was  entered  for  the  plaintiff,  the  defendant 
having  obtained  a  rule  nisi  for  a  nonsuit,  pursuant  to 
leave  reserved. 

Joyce  showed  cause  against  it. 

Hawkins,  Q.  C,  and  BiUler  Rigby,  supported  the  rule. 

The  Court  {ErU,  C.J.,  Williams,  Willes,  and  Kcat- 
ing,  J  J.)  were  of  opinion  that  a  breach  of  the  agreement 
had  been  committed. 
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^'  ^'       \  Meggitt  v.  Schuster  and  Others. 
17  Jan.  1863.  J 

Setting  aside  Writ  served  on  wrcnig  Person  by 
Mistake — Practice, 

If  A.  he  seinxd  with  a  torit  by  mistake  for  B. ,  his  proper 
course  is  either  to  apply  promptly  at  Chambers^  and  have 
it  set  asule,  or  apiuiar  and  defend.  If  he  stands  by  and 
alloics  pidginent  by  default^  it  will  only  be  set  aside  on  (he 
ter)ns  of  his  paying  the  costs^  and  undertaking  to  bring  no 
action. 

PhUbrick  moved  for  a  rule  calling  on  the  plaintiff  to 
show  cause  why  the  judgment  obtained  herein  should  not 
be  set  aside  unconditionally  as  regards  John  Calvin 
Thompson,  and  why  the  plaintiff  should  not  pay  the 
costs. 

It  appears  that  the  plaintiff  held  an  acceptance  of  a 
firm,  Parkinson  D.  Thompson  and  Schuster,  and  that 
John  Calvin  Thompson  was  served  with  a  writ  by  mis- 
take under  the  Bills  of  Exchange  Act.  He  sent  his 
book-keeper  to  the  plaintiff's  attorney  to  explain  the 
matter,  and  hearing  no  more  of  it,  concluded  it  was 
finished  ;  but  it  seemed  that  Parkinson  had  compromised 
the  matter  by  paying  part  of  the  money  down,  and 
giving  another  bill  for  the  remainder  in  the  same  names 
as  the  former  one.  This  being  dishonoured  on  the  26th 
November,  John  Calvin  Thompson  was  served  with 
another  writ.  Ho  told  the  process-server  it  was  a  mis- 
take, and  took  no  further  notice  till  he  was  arrested  on  a 
ca.  sa.  on  the  30th  December,  and  had  to  pay  the  debt  to 
be  released. 

An  application  had  been  made  to  Byles,  J.,  at  Cham- 
bers, to  set  aside  the  judgment.  His  liordship  was 
willing  to  do  so  without  costs,  and  on  the  terms  that 
J.  C.  Thompson  should  bring  no  action. 

Hence  this  application. 

Erle,  C.J. — You  had  better  have  been  content.  If 
we  had  been  applied  to,  we  should  have  only  set  aside 
the  judgment  on  J.  C.  Thompson's  paying  the  costs. 
He  ought  either  to  have  appeared  and  defended  the 
action,  or  applied  at  Chambers  at  once  to  have  the  semce 
of  the  writ  set  aside. 

Per  Curiam.— iZuZc  refused. 


C.  P. 

19  Jan.  1863. 


Cook  and  Another  v.  Lister. 


Accommodation  Bills — Right  of  Holder  to  siie  the 
Acceptor  after  receiving  Payment  from  the 
Drawer, 

Where  Vie  holder  of  an  accominodation  bill  has  received 
a  portion  of  the  amourU  due  on  the  bill  from  the  drawer ^ 
and  aftenoards  sues  the  acceptor  to  recover  the  whole 
amount  vnthaiU  giving  credit  for  the  part  paid  by  the 
drawer^  and  the  acceptor  pays  into  Coitrt  the  balance 


rem^aining  unpaid,  after  deductiiig  that  part,  the  holder 
is  entitled  at  most  to  only  nominal  damages. 

The  same  proposition  holds  where  the  biU  is  not  siricthi 
an  accommodation  bill,  but  the  acceptor  has  accepted  bHU 
to  a  far  greater  afnaunt  than  that  for  trhich  lie  has  re- 
ceived consideration,  and  the  state  of  accounts  between  the 
drawer  and  the  acceptor,  at  the  Um£  when  the  former 
makes  the  part  paymejU  to  the  holder,  is  such  that  he  U 
indebted  to  the  acceptor  to  an  amjounl  exceeding  the  amount 
of  the  bill, 

Jones  V.  Broadhurst  commented  upon, 

Tliis  was  an  action  brought  to  recover  3,9 79Z,  lis.  1(W., 
the  balance  alleged  by  the  plaintiffs  to  be  due  ni)OD  nix 
bills  of  exchange,  accepted  by  the  defendant.  The  de- 
fendant paid  into  Court  the  sum  of  908/.  15^.  Sd.  At 
the  trial  before  Erie,  C.J.,  at  the  sittings  in  London 
after  Hilary  Term,  1860,  a  verdict  was  found  for  the 
plaintiffs  for  1,500/.,  and  forty  shiUings  costs,  subject  to 
the  opinion  of  the  Court  upon  a  special  case. 

The  facts  were  stated  in  the  case  at  great  length.  So 
far  as  they  are  material  to  the  point  decided  by  the 
Court,  they  are  as  follows  : — 

The  plaintifis  had  for  many  years  previouflly  to  1857 
carried  on  business  in  I^ondon  and  Liverpool.  The  de- 
fendant was,  in  1857,  carrying  on  a  laige  business  as  a 
wool  merchant  and  comber  at  Halifax.  Amongst  other 
persons  with  whom  the  plaintiffs  had  transactions  in  and 
before  the  year  1867,  were  Cheeseborough  &  Son,  wool 
merchants,  of  Bradford.  In  the  month  of  October,  1857, 
a  general  commercial  crisis  occurred.  The  firms  of  thf 
defendant  and  of  Cheeseborough  &  Son  were  both  in 
some  difficulty,  and  a  regular  system  of  discounting  bill> 
began  between  the  parties,  Cheeseborough  drawing  on 
the  defendant,  discounting  the  bills  when  accepted  by 
him,  and  on  occasion  forwarding  part  of  the  proceeds  to 
him.  The  six  bills  in  question  were  accepted  by  the 
defendant  for  the  purpose  of  being  discounted  in  this 
manner.  They  consisted  of  five  bills  for  1000/.,  2000*., 
2000iL,  3000/.,  and  750/.  respectively,  drawn  by  Cheese- 
borough &  Son,  upon  and  accepted  by  the  defendant, 
and  a  biU  for  5000/.,  drawn  by  Yewdall  &  Son  upon  anil 
accepted  by  the  defendant,  and  endorsed  by  Yewdall  « 
Son  to  Cheeseborough  &  Son.  All  of  the  bills  had  been 
indorsed  by  Cheeseborough  &  Son  to  tho  plaintiff  for 
value.  None  of  the  bills  were  paid  at  maturity.  The 
defendant  stopped  payment  on  the  15th,  Cheeseborough 
&  Son  on  the  16th,  and  Yewdall  &  Son  on  the  17th  of 
December,  1857.  At  the  time  of  these  stoppages  the 
state  of  accounts  between  the  two  former  firms  was  that 
tho  defendant  had  accepted  bills  drawn  on  hist  b) 
Cheeseborough  &  Son  to  the  amount  of  100, 87U  1*.  ^^" 
the  amount  for  which  he  had  received  consideration  from 
Cheeseborough  &  Son  being  only  57,809/.  Is.  9d. ;  ^ 
that  the  defendant,  after  paying  the  full  amount  of  the 
acceptances,  would  be  creditor  of  Cheeseborough  &  Son 
to  the  extent  of  about  43,000/.  On  the  11th  of  Ju^N 
1859,  the  plaintiff  received  a  dividend  of  four  shillings 
in  the  pound  on  the  amount  of  the  first  five  of  the  bili>, 
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in  respect  of  whicli  this  action  was  brought,  from  the 
inspectors  of  Cheescborough  k  Son's  estate. 

On  the  4th  August,  1859,  notice  was  sent  to  the 
plaintiifs  by  Chceseborongh  &  Son,  and  the  inspectors  of 
their  estate,  to  this  effect : 

"In  the  matter  of  William  Chceseboraugh  <fc  Son. 

"We  beg  to  inform  you,  that  previously  to  the  pay- 
ment in  liquidation  of  the  dividend  of  four  shillings  in 
the  pound,  recently  made  to  the  creditors  on  the  above 
estate,  an  arrangement  was  made  with  Messrs.  J.  C. 
Lister  &  Co.,  by  which  the  dividends  then  about  to  be 
paid  by  Messrs.  William  Cheescborough  &  Son's  estate, 
in  respect  of  bills  of  exchange  upon  which  Messrs. 
J.  C.  Lister  &  Co.  are  liable  antecedently  to  Messrs. 
William  Cheescborough  &  Son,  should,  as  between  the 
estate  of  Messrs.  William  Cheescborough  &  Son  and 
Messrs.  J.  C.  Lister  &  Co.,  be  treated  as  paid  on  account 
of  Messrs.  J.  C.  Lister  &  Co,  and  afterwards  taken  into 
account  and  adjusted  in  a  mode  then  agreed  upon. 
Messrs.  Cheescborough  ft  Son  therefore  desire  that  you 
should  not  claim  from  Messrs.  J.  C.  Lister  the  payment 
of  any  amount  which  is  included  in  the  dividend  iwid 
to  you  out  of  Messrs.  Cheeseborough  &  Son's  estate." 

With  respect  to  the  6th  bill,  at  the  time  of  the 
stoppages  montioiied  above,  the  defendant  had  ac- 
cepted bills  of  YewdaU  &  Son  to  a  much  larger 
amount  than  he  had  received  value  for.  Upon  the  5th 
of  January,  1859,  the  plaintiff  received  from  the  estate 
of  Yewdall  ft  Son,  a  dividend  of  5s.  Id.  in  the  pound  on 
the  amount  of  this  bilL 

The  defendant's  estate,  from  time  to  time,  paid  certain 
dividends  to  the  plaintiff  on  the  amounts  of  the  six  bUls 
with  interest ;  and  the  defendant  and  his  inspectors  were 
prepared  to  pay  to  the  plaintiff  what  would  remain  due 
on  all  the  bills  after  deducting  the  dividends  of  As,  and 
6s.  7d,  received  respectively  as  above  mentioned  from  the 
estates  of  Cheeseborough  ft  Son  and  Yewdall  ft  Son. 
The  plaintiff  contended  that  the  defendant  was  not 
entitled  to  the  benefit  of  these  dividends,  and  sued  for 
the  whole  of  the  balance  due  from  the  defendant,  without 
giving  him  credit  for  them.  The  defendant  then  paid 
into  Court  908/.  15^.  8d,  so  that,  if  his  contention  was 
right,  all  the  bills  of  exchange  were  fully  discharged  and 
paid.  The  Court  were  to  draw  all  inferences  of  fact, 
and  the  question  for  their  decision  was,  whether  or  not 
the  said  dividends  of  4^.  and  5*.  Id.  respectively  dis- 
charged the  defendant  as  acoeptor  of  the  bills  to  that 
extent  The  verdict  to  be  entered  for  the  defendant  or 
plaintiffs  accordingly. 

Afantague  Smith,  Q.C.  {Watkin  Williams  with  him), 
for  the  plaintiffs,  relied  on 

Jones  V.  Broadhurst,  9  C.  B.  173. 
ByUs  (m  BOts,  111  (7th  ed.). 
Palmar  v.  Ferrand,  6  B.  ft  C.  349. 
Randall  v.  Moon,  12  C.  B.  261. 

Botyill,  Q.C.  {Mmisty,  Q.O.,  and  CUasHnj,  Q.C.,  with 
him)  for  the  defendant. 
The  plaintiffs,  having  received  twenty  shillings  in  the 


pound,  can  only  sue  the  acceptor  of  the  bills  on  the 
ground  of  being  a  trustee  for  the  drawers.  But  that  can 
only  be  done  in  the  case  of  ordinary  bills,  where  the 
acceptor  is  primarily  liable,  not  in  the  case  of  accommo- 
dation bills,  where  the  drawer  is  himself  primarily 
liable,  and  where  if  the  acceptor  lias  paid  any  portion  of 
the  aihount  due,  he  becomes  at  once  entitled  to  sue  the 
drawer  to  recover  it. 

Byles  on  Bills,  204-5  (8th  ed.). 

Lazarus  v.  CowiCy  S  Q.  B.  465. 

Williams  v.  Jwmes,  15  Q.  B.  502 ;  19  L.  J.  Q.  B. 
445. 

Bassett  v.  Dodgin,  9  Bing.  653. 
In  the  case  of  Cheeseboroughs'  bills  there  is,  in  addi- 
tion, the  arrangement  mentioned  in  the  notice,  in  express 
contravention  of  which  the  plaintiffs  are  now  professing 
to  sue  for  the  benefit  of  Cheeseboroughs. 

Montague  Smith,  Q.C.,  m  reply,  referred  to 
Callow  V.  Lawrence,  3  M.  ft  S.  95. 

Erle,  C.J. — This  was  an  action  by  the  holders  of 
certain  bills  of  exchange  against  the  defendant  as 
acceptor.  Money  was  paid  into  Court,  which  the  de- 
fendant said  was  sufficient.  The  plaintiffs,  who  are  the 
holders,  have  received  twenty  shillings  in  the  pound  and 
interest,  full  satisfaction  in  point  of  amount  in  respect  of 
the  bills.  Has  he,  after  such  payment,  a  right  to  main- 
tain an  action  ?  Under  some  circumstances  ho  may  do 
so,  suing  the  acceptor,  as  mentioned  in  ByUs  on  Bills 
(p.  205),  in  the  character  of  a  trustee  for  the  drawer. 
On  the  very  peculiar  doctrine  there  stated,  the  plaintiff 
says  this  action  may  be  maintained.  This  makes  it 
necessary  to  look  into  the  facts.  The  parties  to  the  bills 
were  engaged  in  trade  transactions.  In  October,  1857, 
there  came  a  pressure  in  the  money  market,  and  it 
became  necessary  to  raise  money  by  large  transactions, 
and  though  these  bills  were  not  strictly  in  terms  accom- 
modation bills,  the  result  was,  that  a  large  amount  of 
acceptances  by  Lister  were  in  the  hands  of  Cheeseborough 
and  YewdaU,  so  that  the  balance  was  greatly  in  favour 
of  Lister.  The  plaintiffs  are  paid  sixteen  shillings  in  the 
pound  by  Lister  on  account  of  Cheeseboroughs'  bills,  and 
fifteen  shillings  on  account  of  Yewdall's,  and  Cheese- 
borough and  Yewdall,  who  were  primarily  liable,  pay 
respectively  the  remaining  four  shillings  and  five  shillings 
in  the  pound.  It  seems  monstrous  that  the  plaintiff 
should  now  call  on  Lister  to  pay  them  the  four  shillings 
in  the  pound  on  the  one  set  of  bills  and  five  shillings  on 
the  other,  that  they  may  restore  the  former  to  Cheese- 
borough and  the  latter  to  Yewdall ;  and  that  they  should 
interfere  in  transactions  between  Lister  and  the  others, 
under  the  pretence  of  being  trustees  for  the  latter. 

If  it  be  said  that  there  is  a  contract  by  the  acceptor  to 
pay  twenty  shillings  in  the  pound  to  the  holder,  the 
latter  may  have  a  cause  of  action  against  the  acceptor ; 
but  if  he  has  received  twenty  shillings  in  the  pound,  it 
will  only  be  for  nominal  damages,  unless  there  is  any- 
thing else  to  be  considered,  and,  with  money  paid  into 
Court,  he  will  bo  entitled  to  no  more  damages.     Jones 
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V.  BroacUiurst  has  been  carried  a  long  way.  It  was 
really  a  judgment  on  special  demurrer ;  and  the  great 
accumulation  of  learning  which  has  been  brought  to  bear 
upon  that  case  does  not  properly  bear  on  the  point  of 
adjudication,  but  on  what  was  thrown  out  in  the  course 
of  the  case.  RandcUl  y.  Moon  is  distinguishable,  and  is 
also  on  a  question  of  pleading.  The  plaintiffs  here  have 
i-eceived  from  the  parties  primarily  liable  all  that  they  are 
entitled  to  have,  and  it  would  be  a  perversion  of  law  now 
that  they  should  be  able  to  sue  the  acceptor. 

Williams,  J. — Jones  v.  Broadhvrst  has  established 
that,  to  an  action  against  the  acceptor  of  a  bill,  payment 
by  the  drawer  is  no  plea.  What  is  the  principle  on 
which  that  conclusion  was  arrived  at  ?  As  reported,  it 
is  rather  obscure.  According  to  the  earlier  part  of  the 
report  the  Lord  Chief  Justice,  and  Coltman,  J.,  thought 
the  plea  good,  setting  up  as  it  did  satisfaction  by  the 
delivery  of  goods  by  the  drawer  to  the  plaintiff.  The 
Court  took  time  to  consider ;  and,  after  the  authorities 
had  been  fully  looked  into  by  Lord  Truro,  the  Court  con- 
cluded that  the  goods  were  only  received  in  satisfaction 
of  the  plaintiff's  right  of  action  against  the  drawer,  and 
not  in  satisfaction  of  his  right  of  action  on  the  bill 
generally.  A  vested  right  of  action  in  the  holder  against 
the  acceptor  can  only  be  got  rid  of  by  release  or  accord 
and  satisfaction.  The  point  still  undecided  came  on  for 
consideration  in  BdsJiaw  v.  Busk  (11  C.  B.  191),  and 
Jones  v.  Broadkurst  was  commented  upon  by  Maule,  J. 
The  principle  is  confirmed  by  Randall  y.  Moon,  To  the 
general  proposition  established  by  those  authorities  a 
qualification  has  been  established,  as  laid  down  in  Byles 
on  Bills;  viz.,  that  pajrment  on  an  accommodation  bill  is 
a  complete  discharge  of  the  bill.  It  is  not  necessary  to 
decide  it  here  ;  but  I  have  some  doubts  if  that  proposi- 
tion thus  generally  laid  down  is  correct ;  and  that  you 
must  add  to  it — supposing  the  holder  had  notice  that  the 
bill  was  an  accommodation  bill  when  payment  was  made 
to  him.  To  constitute  an  accord  and  satisfaction,  the 
minds  of  both  parties  must  assent.  If  the  holder  is  not 
aware  when  he  received  the  money  that  the  bill  was  an 
accommodation  bill,  how  can  he  liave  accepted  the  money 
in  satisfaction  of  his  right  of  action  against  the  acceptor? 
This  doubt  is  confirmed  by  Randall  v.  Moo^u  But 
though  I  have  thought  it  right  to  express  my  doubts,  it 
is  not  material  to  decide  this  here.  The  questioji  re- 
mains, assuming  that  the  action  can  bo  maintained  by 
the  holder  against  the  acceptor  to  recover  the  payment 
which,  either  in  full  or  in  part,  has  been  made  to  him  by 
the  drawer,  what  is  the  amount  of  damages  recoverable  ? 
Here  the  holder  cannot  bo  considered  as  a  trustee  for  the 
drawer.  The  state  of  accoimts  between  the  acceptor  and 
the  drawer  is  such  that  the  money,  when  received  by  the 
plaintiff,  would  be  held  by  them  as  trustees  for  the  de- 
fendant ;  and,  therefore,  the  amount  already  received  by 
the  plaintiffs  must  be  allowed  in  mitigation  of  damages. 
Money  has  been  paid  into  Court,  and  judgment  mu.st  be 
for  the  defendant. 

WiLLES,  J.— I  concur  entirely  with  what  is  laid  down 


in  Byles  <m  BUU  (8th  ed.  p.  158),  which  is  good  seaise 
and  good  law.  To  say  that  a  holder  having  been  paid  in 
full  by  the  sixth  indorser,  for  example,  is  able  to  sue 
each  prior  endorser  for  one  farthing,  is  absnrd.  The 
transferee  is  entitled  to  the  biU  on  payment,  and  the 
drawer  having  paid  it,  becomes  entitled  to  it.  And  the 
light  to  sue  upon  it  again  becomes  his.  The  principle 
that  there  must  be  accord  and  satisfaction  after  breach  is 
inapplicable.  A  biU  of  exchange,  even  after  breach,  may 
be  discharged  by  the  assent  of  the  holder.  The  question 
is,  has  the  holder  got  that  to  which  he  is  entitled  !  It 
is  indifferent  whether  payment  be  made  by  the  debtor  or 
a  stranger.  What  was  said  on  this  point  in  Jones  v. 
Broadkurst  was  unnecessary  to  the  judgment.  It  is  said 
that  on  a  stranger  paying  A.'s  debt  without  A.*b  know- 
ledge, the  creditor  may  recover  it  against  A.  I  do  not  as- 
sent to  it,  so  far  as  is  necessary  to  decide  this  case.  It  is 
contrary  to  the  law  merchant  as  to  composition.  Randall 
V.  Moon  may  be  sustained  on  the  ground  that  the  pay- 
ment was  not  of  the  whole  debt,— costs  had  been  there 
incurred.  If  it  is  no  answer  to  an  action  whea  the 
whole  debt  has  been  paid,  it  ought  to  be  allowed  in  miti- 
gation of  damages.  Where  part  only  has  been  paid, 
there  may  be  a  distinction. 

Reid  V.  Fumival,  1  Cr.  &  M.  538. 
The  case  in  6  B.  &  C.  shows  that  the  aid  of  the 
Court  of  Chancery  is  unnecessary.  I  should  have  thought 
that  the  drawer  might  have  brought  an  action  for  money 
had  and  received.  The  trust  is  not  a  trust  for  the  Court 
of  Chancery,  but  is  a  confidence  arising  out  of  a  contract 
in  a  mercantile  transaction ;  whence  the  Court  implies 
a  promise  to  pay.  I  am  of  a  clear  opinion  that  the  ques- 
tion arises,  who  is  the  principal  debtor  f  and  that  the 
Court  is  bound  to  listen  to  evidence  that  the  person 
primd  facie  the  debtor  is  not  so. 

Keating,  J.,  concurred. 

Judgment  for  the  defendants » 


C.P. 

21  Jan.  1863. 


(  The  Wanstead  Local  Boabd  or 
<  Health,  Appellants  ;  v.  Hiu^ 
(      Respondent. 


11  <fc  12  Vict  c.  63,  *.  64— 0/enwe«  Trade— 

Brvch-moiking, 

Brick-making  is  not  an  offensive  or  noxious  trade  or 
business  vrUhin  the  meaning  of  section  Qi  of  the  Public 
Health  Act,  1848. 

This  was  an  appeal  against  a  decision  of  justices  of 
Essex,  dismissing  a  summons,  obtained  by  the  appellants 
against  the  respondent  under  the  64th  section  of  the 
Public  Health  Act  The  contention  of  the  appellants 
was,  that  brick-making  was  a  noxious  and  offensive  trade 
within  the  meaning  of  that  section. 

The  question  intended  to  be  raised  by  the  case  stated 
by  the  justices^  was  considered  by  the  Court  to  be, 
whether  or  not  brick-making  is  necessarily  and  charac- 
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teristically  a  '*  noxious  or  oSensire  bnsiness,  trade,  or 
manufacture." 
JDoiodeauxU,  for  the  appellants,  referred  to — 

Walter  v.  Selfe,  4  De  G.  A;  Sm.  315. 

Salter  v.  Ihihell,  2  Sim.  733, 

Hole  V.  Barlow,  4  C.  B.  (n.  s.)  834 ;  27  L.  J.  C.  P. 

207. 
Bamford  v.  Tumley,  31  L.  J. ;  Q.  B.  s.  c.  286. 

Petersdorff,  Serjl.,  and  TincUU  Atkinson^  for  the  re- 
spondent, were  not  heard. 

Eble,  C.J. — ^The  question  is,  whether  brick-making 
was  intended  to  be  absolutely  prohibited  within  the  dis- 
trict of  a  Board  of  Health,  unless  the  leave  of  the 
Local  Board  be  first  obtained.  I  am  of  opinion  that  it 
was  not.  The  statute  has  prohibited  certain  businesses 
connected  with  animal  matter,  and  brick-making  is  not 
a  business  analogous  to  those  mentioned  previous  to  the 
words  ''  or  any  other  noxious  or  offensive  business,  trade, 
or  manufacture."  It  may  be  carried  on  so  as  to  be  no 
annoyance,  and  is  a  proper  use  of  land  having  clay,  and 
therefore  it  is  not  within  the  statute. 

Williams,  J. — I  am  not  satisfied  that  the  justices 
were  Mrrong  in  their  decision. 

Win,E8,  J. — ^If  the  contention  of  the  appellants  were 
right,  the  nicest  questions  of  law  and  fact  might  have  to 
be  decided  at  petty  sessions.  In  Hole  v.  Barlow,  it  was 
considered  that  the  reasonableness  of  the  place  was  to  be 
regarded.  It  is  still  an  open  question  for  the  Supreme 
Court  of  Judicature  whether  if  a  person  carry  on  a  necessary 
trade,  under  reasonable  circumstances,  he  can  be  guilty  of 
a  niusance.  In  Bamford  v.  Tumleyt  some\of  the  Judges 
thought  that  his  doing  so  is  a  nuisance,  some  that 
it  is  not.  The  reconciliation  of  these  conflicting  opinions 
is  perhaps  easier  than  it  seems.  Whether  put  as  part  of 
the  definition  of  a  nuisance,  or  as  an  exception  to  it,  the 
question  of  reasonableness  arises.  The  Legislature  never 
can  have  intended  to  subject  this  question  to  the  deci- 
sion of  petty  sessions.  The  trades  mentioned  relate  to 
animal  matter.  Whether  that  is  material,  I  do  not 
say,  but  they  certainly  relate  to  substances  which,  with- 
out any  operation  of  the  persons  manufacturing,  must 
by  putrcfection  become  a  nuisance  to  the  neighbour- 
hood.    Brick-making  is  not  such  a  trade. 

Keating,  J.,  concurred. 

Judffment  for  the  respondent. 

^,  _      ■■•  „     Y  Brown  and  Others  v,  Tukner. 
24  Jan.  1863.    J 

25  <£r  26  Vict,  c.  114,  «.  2 — Ftirsuit  of  Game, 

Under  the  second  section  of  the  new  Qame  Act,  empowering 
constables  to  stop  and  search  persons  suspected  of  poaching, 
and,  on  finding  game  or  instruments  for  taking  game  upon 
the7n,  to  summon  them  before  justices,  the  Justices  may 
convict  wOhoui  direct  proof  thai  the  persons  charged  have 
gone  upon  any  land  in  pursuit  of  gaine,  circumstantial 
evidence  thai  they  must  have  done  so  being  sufficient. 


This  was  a  case  stated  by  the  justices  of  Essex,  under 
the  20  &  21  Vict.  c.  43,  and  related  to  the  construction 
of  the  New  Game  Act,  25  &  26  Vict.  c.  114,  s.  2. 

25  &  26  Vict  c.  114,  s.  2,  provides  that  "  it  shall  be 
lawful  for  any  constable  or  peace  officer,  in  any  county, 
borough,  or  place,  in  Great  Britain  and  Ireland, 
in  any  highway,  street,  or  public  place,  to  search  any 
person  whom  he  may  have  good  cause  to  suspect  of 
coming  from  any  land  where  he  shall  have  been  un- 
lawfully in  search  or  pursuit  of  game,  or  any  person 
aiding  and  abetting  such  person,  and  having  in  his  pos- 
session any  game  imlawfully  obtained,  or  any  gun,  part 
of  a  gun,  or  nets,  or  engines  used  for  the  kiUing  or 
taking  game,  and  also  to  stop  and  search  any  cart  or 
other  conveyance  in  or  upon  which  such  constable  or 
peace  officer  shall  liave  good  cause  to  suspect  that  any 
such  game,  or  any  such  article  or  thing,  is  being  carried 
by  any  such  person,  and  should  there  be  foimd  any  game, 
or  any  such  article  or  thing  as  aforesaid,  upon  such 
person,  cart,  or  other  conveyance,  to  seize  and  detain 
such  game,  article,  or  thing ;  and  such  constable  or 
peace  officer  shall  in  such  case  apply  to  some  justice  of 
the  peace  for  a  summons  citing  such  person  to  appear 
before  two  justices  of  the  peace  assembled  in  x^tty 
sessions ; — and  if  such  person  shall  have  obtained  such 
game  by  unlawfully  going  on  any  land  in  search  or  pur- 
suit of  game,  or  shall  have  used  any  such  article  or  thing 
as  aforesaid  for  unlawfully  kUling  or  taking  game,  or 
shall  have  been  accessory  thereto,  such  person  shall,  on 
being  convicted  thereof,  forfeit  and  pay,"  &c. 

The  appellants.  Brown,  Milbourne,  Chapman,  and 
Peters,  were  seen  on  the  morning  of  Sunday,  the  12th 
of  October,  1862,  at  a  few  minutes  past  6,  walking  on  the 
high  road  from  Coggeshall  to  Braintree.  They  were 
close  to  the  latter  place,  in  which  they  resided,  and  in 
the  direction  of'wliich  they  were  proceeding.  A  police 
constable  noticing  that  the  pockets  of  some  of  them 
seemed  to  contain  bulky  articles,  stopped  them,  and  de- 
manded permission  to  search  them.  Brown,  after  some 
demur,  submitted  to  the  search,  and  five  dead  rabbits,  still 
warm,  were  fotmd  upon  him.  The  other  men  walked  on 
while  Brown  was  being  searched.  At  a  quarter  past  7 
search  was  made  for  Milbourne,  who  was  found  in  his 
house  in  bed.  His  boots  were  wetter  and  dirtier  than 
would  have  been  caused  by  walking  along  a  high  road. 
Chapman  was  also  found  at  his  own  house.  A  net  was 
found  in  his  pocket  with  rabbit  fur  in  its  meshes :  fur  was 
also  found  in  his  pockets,  and  on  his  coat-cuffs  was  fresh 
blood.  Peters  sold  a  dead  rabbit  for  sixpence  at  a  beer- 
shop  in  the  course  of  the  morning. 

A  summons  against  the  appellants  having  been  applied 
for,  the  justices  in  petty  sessions  decided  that  the  appel- 
lants came  within  the  words  of  the  Act,  and  inflicted  a 
small  fine  upon  them.  Against  this  decision  was  the 
present  appeal. 

The  questions  submitted  to  the  Court  were — 

1st  Whether  or  not  it  was  incumbent  upon  the  re- 
spondent to  show  affirmatively  that  the  appellants  had 
been  unlawfully  on  any  land  in  search  or  pursuit 
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game,  and  had  so  become  unlawfully  possessed  of  the 
rabbits. 

2ndly,  Whether  or  not  there  was,  in  point  of  kw,  evi- 
dence from  which  the  justices  might  infer  that  the  ap- 
pellants had  obtained  such  game  by  unlawfully  going 
upon  any  land  in  search  or  pursuit  of  game,  or  had  used 
any  such  gun  or  engine  used  for  the  killing  and  taking 
game,  or  had  been  accessory  thereto. 

Martin  appeared  for  the  appellants. 

Pkilbrickf  for  the  respondents,  suggested  that  if  such 
proof  was  required  the  new  statute  was  useless,  and  did 
not  make  any  provisions  against  poaching  more  stringent 
than  those  of  1  &  2  Will.  4,  c.  32,  s.  80.  He  referred 
also  to  7  &  8  Geo.  4,  c.  29,  passed  to  prevent  deer 
stealing. 

£rle,  C.  J. — I  am  of  opinion  that,  as  to  all  of  the 
appellants,  except  Milboume,  the  convictions  must  be 
confirmed.  The  three  men  are  rightly  convicted,  although 
there  is  no  eye-witness  that  they  have  been  seen  upon  any 
land  in  search  or  pursuit  of  game.  The  justices  have  as 
much  right  to  infer  from  circumstances  that  the  parties 
have  committed  this  offence  as  any  other  tribunal.  Cir- 
cumstantial evidence  is  a  large  and  important  branch  of 
evidence,  and  frequently  to  be  relied  on,  equally  with  or 
in  a  greater  degree  than  other  evidence.  The  circumstan- 
tial evidence  here  seems  sufficiently  strong.  If  the  men 
had  no  land  of  their  own,  it  would  be  puerile  to  suggest  that 
tliey  stumbled  on  these  rabbits  in  the  high  road.  The 
clauses  in  1  &  2  Will.  4,  c.  82,  which  relate  to  persons 
"found"  upon  any  land,  empower  apprehension, 
which  this  does  not.  This  Act  was  intended  to  give 
further  remedies.  As  to  Milboume,  there  is  nothing  to 
connect  him  with  the  death  of  a  rabbit,  and  the  circum- 
stances are  consistent  equally  with  his  Innocence  and 
guilt. 

Williams,  Willes,  and  Keating,  JJ.,  concurred. 

Conviction  affinned  as  to  all  the  appellarUSy 
cjcce2^t  Milboume, 


24  Nov.  1862. 
16  Jan.  1868 


}  Harding  and  Others  v.  Chownb  and 
Another. 


Attorney  and  Client — Potver  of  Attorney  to  C(ym' 

promise  an  Action. 

A  compromise  will  not  he  set  aside  on  motion,  where  the 
attorney  enters  into  it,  iiot  against  the  express  directums  of 
his  clientf  but  bond  fide,  believing  that  Ae  had  authority 
to  enter  into  it. 

This  was  an  action  of  ejectment  brought  by  pUintiffs, 
as  trustees,  on  behalf  of  certain  devisees  under  the  will 
of  their  testator,  to  obtain  possession  of  land  held  wrong- 
fully by  the  defendants. 

The  facts  on  which  this  question  arises  are  as  follows  : 


— The  case  was  intended  to  be  tried  at  the  last  Summer 
Aylesbury  Assizes ;  but  it  seems  doubtful  whether  de- 
fendants had  folly  resolved  to  defend  it,  as  one  of  them 
(S.  Chowne)  wrote  to  the  attorney,  that  "  if  he  could  get 
other  witnesses,  he  should  bring  them  to  Aylesbuiy, 
imless  he  should  hear  from  her.'*    That  appears  from  the 
affidavits.     Defendants'  attorney  stated  that  S.  Chowne 
had  said  that  she  was  willing  to  proceed  in  the  action,  as 
Bull,  another  attorney,  shoidd  advise.    On  14th  July  her 
attorney  and  BuU  went  to  see  counsel  in  Ijondon,  who 
satisfied  them  that  defendants  must  faiL     The  attorney 
accordingly  wrote  to  stop  the  action  by  entering  into 
terms.     A  compromise  was  effected  with  the  Messrs. 
Hopwoods,  plaintiffs'  attorneys,  on  the  terms,  that  de- 
fendants should  give  up  the  freehold  in  the  land,  and 
take  a  lease  in  it  for  twenty  years,  at  1^.  per  annum 
These  terms  having  been  accepted  by  defendants'  attorney, 
on  7th  August  an  oi-der  was  obtained  from  Martin,  B. 
at  Chambers,  for  carrying  out  the  terms  of  the  agree 
ment.     Meanwhile  defendants,  hearing  of  these  arrange 
ments,    became    dissatisfied  with,   and    changed,  their 
attorney,  at  the  same  time  instructing  their  fresh  attorney 
to  stop  proceedings.   On  16th  August  the  summons  came 
on  before  Willes,  J.,  who  directed  that  the  costs  should 
be  taxed.     Plaintiffs  took  out  an  execution  for  these 
costs,  defendants  being  still  recusant.    A  writ  was  ex- 
ecuted ;  the  money  paid  under  protest ;  and  possession 
of  the  land  given  by  the  sheriff.     Defendants  afterwards 
obtained  a  rule  to  show  cause  why  the  consent  to  the 
judgment  given  in  July,  1862,  and  on  order  of  Martin, 
B.,  dated  7th  August,  1862,  should  not  be  set  aside, 
on  the  ground  that  the   consent  was  given  without 
authority. 

i>.  D,  Keane  showed  cause. — ^The  attorney  had  autho- 
rity to  compromise  this  suit  Defendant,  S.  Chowne,  led 
the  attorney  into  the  belief  that  he  might  act- as  he 
thought  fit  That  an  attorney  has  authority  to  com- 
promise in  this  way  is  shown  by 

Fray  v.  Vowks,  28  L.  J.  Q.  B.  232. 
Lord   Campbell,    C.J.,   says    there :    "I  think   an 
attorney,  who  has  power  to  conduct  a  cause,  has  power 
to  enter  into  a  compromise,  provided  he  does  it  reason- 
ably, and  skilfully,  and  bond  fide.'* 
The  same  doctrine  is  laid  down  in 

In  re  Hdbler,  8  Beav.  101. 

Swinfen  v.  Lmrd  Chelmsford,  29  L.  J.  Ex.  382. 

Fumival  v.  Bogle,  4  Buss.  142. 
They  do  not  say  there  was  either  fraud  or  collusion  on 
the  part  of  the  attorneys  here.  The  attorney  goes  to  the 
Messrs.  Hopwoods,  and  tells  them  that  he  has  authority 
to  enter  into  a  compromise.  Under  these  circumstances 
the  Court  will  not  inquire  into  lus  authority. 

Chambers  atid  Others  v.  Mason,  28  L.  J.  C.  P.  10. 
Defendants  choose  to  give  their  authority  in  such  a 
way  as  to  lead  their  attorney  and  another  to  think  tltat 
they  might  compromise. 

Thomas  v.  He%oes,  2  Cr.  &  M.  519. 

Thomas  v.  Harris,  27  L.  J.  Ex.  358. 
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This  is  not  a  ctuse  beyond  the  ordinary  scope  of  the 
attorney. 

Fray  y.  VowleSt  suprii. 

[Pollock,  C.B.~The  case  of  Swinfm  v.  Sunn/en  is 
distingaiabable  from  all  others  in  this,  that  the.  compro- 
juise  there  was  wholly  independent  of  the  suit] 

Coleridge  Q,C,,  (with  him  Francis)  in  support  of  the 
role.  The  rule  ought  to  be  made  absolute.  The  first 
question  is,  whether  the  authority  of  an  attorney,  who 
makes  an  agreement  without  the  consent  of  his  client, 
though  perfectly  bond  fide,  is  exaqiinable  ? 

efrowthery.  Farrer,  15  Q.  B.  677 ;  15  Jur.  535, 
decides  that  it  is.  The  question  is  not  ''has  the  other 
party  been  harmed  ? "  but  "  has  the  agent  exercised  his 
authority  properly  ? "  Defendants  swear  they  have  been 
in  possession  for  100  years ;  and  what  title  need  be 
better  ?  If  we  brought  an  action  against  this  attorney, 
lie  would  protect  himself  by  saying  he  bond  fide  believed 
he  had  authority  to  settle. 

In  Svnn/en  v.  Sunn/en,  the  Master  of  the  Rolls 
held,  that  there  was  no  distinction  in  law  or  sense 
between  the  relation  of  an  attorney  and  client,  and  any 
other  agent. 

[Pollock,  C.B. — Suppose  a  case  : — ^parties  are  as- 
sembled at  nisi  prius ;  counsel  for  the  plaintiff,  with 
attorney  there,  says  to  counsel  for  defendant,  whose 
attorney  also  is  there,  "You  really  have  no  defence  to 
this  action.  If  you  will  consent  to  a  verdict  for  150Z., 
I  consent  to  the  terms" — do  you  think  that  can  be  set 
aside  by  the  client  saying,  **  I  gave  no  authority  ? "] 

Certainly. 

[Pollock,  C.B. —Then  the  practice  of  the  law  has  been 
all  wrong  since  the  time  I  came  to  the  bar.  If  the  client 
is  Uiere,  he  may  revoke  the  authority  of  both  attorney 
and  counsel.  But  not  so,  if  he  be  absent.  The  view  I 
always  took  of  the  position  I  held  as  an  advocate,  was 
this— "I  win  bo  any  man's  advocate,  but  no  man's 
agent."  I  have  again  and  again  refused  to  act  as  an 
agent.  I  have  been  told  to  cross-examine  a  man  by 
putting  certain  questions.  I  have  said—"  No,  I  won't 
put  questions  which  shall  be  insulting."  The  attorney 
is  an  officer  of  the  Court.  There  are  duties  which 
belong  to  >^im  as  an  officer  of  the  Court.  He  may,  no 
doubt,  have  a  duty  to  his  client  of  a  contrary  nature  :  he 
is  bound  to  consider  himself  first  as  an  officer  of  the 
Court  I  have  always  discountenanced  the  idea  that  an 
advocate  is  an  agent.] 

Stoinfen  v.  Swinfenf  decides  that  if  an  attorney  is 
employed  to  conduct  a  suit  for  a  client,  a  compromise 
does  not  come  within  the  terms  of  his  authority. 

[Pollock,  C.B. — The  Master  of  the  Rolls  takes  a  dis- 
tinction between  a  compromise  out  of  Court,  and  one  in 
Court :  the  cases  are  different,  no  doubt.] 

The  Lords  Justices  entirely  dissent  from  this  position 
of  the  Master  of  Hie  Rolls.  They  limit  the  authority  of 
the  attorney  to  matters  arising  in  the  conduct  of  the 
!=»uit.  In  the  suit  itself  they  are  to  be  domini  lUia :  not 
otherwise. 


There  is  an  old  case,  where  it  was  held  that  plaintiff's 
attorney  was  personally  liable. 

Iveaon  v.  Conington^  2  Dow.  &  B.  307. 
[Pollock,   C.B. — That  only  decides  that  where  an 
attorney  says  he  will  do  a  thing  personally,  he  means  to 
do  it  personally.] 
It  decides  that  the  Judge  thought  there  were  limits. 

Bodlington  v.  Harris,  1  Bing.  187. 
[Pollock,  C.B. — The  decision  there  was  "owing  to 
the  nature  of  the  circumstances."    You  know  the  value 
of  a  decision  with  that  attached  to  it  ] 
F(rr8ter  v.  Rowland,  7  H.  &  N.  103. 
Ab  to  the  affidavits,  they  distinctly  negative  an  autho- 
rity to  compromise.     It  is  reasonable  to  believe  that 
the  attorney  and  Bull  would  not  have  had  authority 
to  look  after  new  evidence,  if  they  had  received  instruc- 
tions  to  compromise. 

Cu,r»  adv,  vuU, 

15  Jan.  1863. 

Bbamwsll,  B.,  delivered  the  judgment  of  the  Court 
(Pollock,  C.B.,  Bramwell,  and  Channell,  BB.). — It 
seems  to  us  that  the  question  must  be  determined  against 
the  defendants.  They  raise  the  question  of,  whether  the 
attorney  had  authority  to  compromise  f  "We  believe  he 
had;  the  affidavits  lead  us  to  that  conclusion.  The 
attorney  swears  that  he  recommended  a  compromise,  and 
that  it  was  agreed  that  he  should  ascertain  whether  one 
could  be  effected.  He  says  he  went  to  London  with 
Bull,  and  that  they  went  together  to  see  counsel,  who 
said  that  defendants  must  fail.  After  that,  the  attorney 
assented  to  a  compromise ;  in  pursuance  of  which  the 
Judge  made  the  order,  which  it  is  now  sought  to  set  aside. 
It  may  be  taken,  on  the  balance  of  testimony,  that  the 
attorney  had  authority.  The  difficulty  originated  in  the 
parties  driving  the  matter  off  to  the  last  moment  It  is 
not  worth  while  to  refer  the  matter  for  vivd  voce  exami- 
nation before  the  Master.  The  defendants  have  still  a 
remedy  by  action. 

Rule  discharged  with  costs. 


13  Jan 


Ex.      ) 

f.  1863.  ) 


Caine  and  Another  v,  Coulson. 


Payment  by  bank-biU — Attorney — Co^ts  of  appli- 
cation for  debt. 

A.,  owing  B.  an  account,  remitted  a  bank-bill  for  the 
payment.  Held,  a  payment  of  the  account,  the  creditor 
not  objecting  to  the  bill. 

An  aiiomey  catinot  recover  from  a  debtor  of  his  client  a 
charge  for  an  appluxUion  for  payment. 

The  plaintiffs  had  supplied  the  defendant  with  goods, 
aiid  received  payment  for  part  of  them.  On  the  9th  of 
June,  1862,  their  attorney  wrote  to  the  defendant  the 
following  letter : — 

"Sib, — Messrs.  Caine  So  Kitchen  inform  mo  that  you 
have  sent  them  132.  3«.  6d.  The  balance  now  due  firom 
you  to  them  is  191,  28.,  inclusive  of  Is.  6d.  noting  th^ 
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dishonoured  bilL  Unless  the  balance,  with  IBs,  id,  my 
charges,  be  remitted  by  return,  I  shall  sue  you."  On 
the  12th  of  June  defendant  remitted  a  bank-bill  at  sight 
for  19/.  2s.,  and  the  plaintiff *s  attorney  received  it.  The 
next  day,  however,  he  wrote  to  the  defendant  a  letter, 
of  which  the  following  is  an  extract — **The  credit  has 
expired,  and  we  decline  to  receive  the  draft  sent,  unless 
you  remit  me  13s.  id.  for  letters  and  attendances."  This 
sum  was  not  sent,  and  a  writ  was  issued.  The  bank-bill 
was  not  returned  to  the  defendant  until  after  the  writ 
issued.  At  the  trial,  before  the  Assessor  of  the  Court  of 
Passage  of  Liverpool,  a  vei'dict  was  found  for  the  de- 
fendants, leave  being  reserved  to  the  plaintiffs  to  move  to 
set  it  aside  on  the  ground  of  misdirection.  The  learned 
Judge,  at  the  trial,  held  that  the  facts  as  proved  showed 
payment  before  action.     A  rule  having  been  obtained, 

C.  Russell  now  showed  cause. — ^The  jury  found  that 
the  plaintifis,  by  their  attorney,  waived  their  right  to 
insist  on  payment  in  cash.  The  defendant  was  requested 
to  remit,  and  he  had  remitted  the  balance  in  an  ordinary 
way  of  business.  Defendant  had  a  right  to  reject  the 
illegal  part  of  the  demand,  and  might  act  upon  the 
remainder.  The  plaintiffs'  attorney  did  not  return  the 
draft  until  after  the  writ  was  issued.  If  the  quantum 
and  not  the  quality  of  the  tender  be  objected  to,  the 
tender  is  good  for  the  amount  of  the  draft.     lie  cited, 

Ilaiigh  V.  May,  i  Ad.  &  E.  954. 

Pearce  v.  Davis,  1  Moo.  &  R.  365. 

Kingston  v.  Kingston,  11  M.  &  W.  233. 

Gordon  v.  Strange,  1  Excli.  477. 

Price  v.  Price,  16  M.  &  W.  232. 

Griffitlis  V.  (hoen,  18  M.  &  AV.  58. 

Kearslake  v.  Morgan,  5  T.  R  512. 

Warwick  v.  Nodkes  and  Hawkins  v.  RuU,  Pea.  248. 

Morrison  v.  Summers,  1  B.  &  Ad.  558. 

Thomas  v.  Crass,  7  Exch.  728. 

Polglass  V.  Oliver,  2  C.  ft  J.  15. 

Jones  V.  Arthur,  8  Dowl.  P.  C.  442. 

MUxoard  supported  the  rule,  and  contended  that  when 
the  writ  was  rightly  issued,  the  attorney  was  entitled  to 
charge  for  the  letter  demanding  payment.  There  was  no 
evidence  in  this  case  that  the  plaintiffs  had  received  pay- 
ment before  action. 

Gordon  v.  Strange,  1  Exch.  477, 
was  directly  in  his  favour,  and  he  also  cited, 

ITotigh  V.  May,  4  Ad.  ft  K  954. 

Pollock,  C.B. — ^We  all  think  that  this  rule  should  be 
discharged.  The  difference  between  the  facts  in  this 
case,  and  those  in  Gordon  v.  Strange,  is  most  essential. 
Here  the  defendant  was  asked  to  remit  the  debt,  and 
whether  he  had  complied  with  the  request  or  not  was  a 
question  for  the  jury,  and  they  found  that  he  had 
done  so.  Hough  v.  May  likewise  is  distinguishable, 
for  in  that  case  there  was  no  direction  to  remit  « 

Martin,  B. — 1  am  of  the  same  opinion.  There  is 
nothing  unreasonable  in  an  attorney  asking  for  the  costs 
of  his  letter  when  he  writes  demanding  payment ;  but, 


at  the  same  time,  all  that  is  due  is  the  debt,  and  when 
the  debtor  has  paid  that,  he  has  done  all  that  he  is 
obliged  to  do.  There  was  evidence  in  this  case  to  go  tj 
the  jury  that  plaintiffs  had  waived  any  objection  to  receive 
the  draft.  We  must  look  at  what  is  done,  and  not  wLat 
is  said. 

CuANNELL,  B.,  and  Wilde,  B,,  were  entirely  of  the 
same  opinion. 

Rule  dischargi'l 

^ .  ,    ^'  ^  ^  I  RisHWOBTH  V.  Hughes. 
14  Jan.  1863. ) 

Amendment — Comm4>fi  Law  Procedure  Act,  18o2, 

8.  222. 

When  at  the  trial  a  stale  of  facts  is  shown,  which  can- 
not be  given  in  evidence  under  the  counts  of  the  declaration, 
sect,  222  of  the  Common  Law  Procedure  Act,  1852,  ejuibks 
the  Judge  to  order  allsuch  amendments  to  he  inade  as  may  k 
necessary  for  the  purpose  of  determining  in  the  existifiO 
suit  the  real  question  in  controversy  ;  and  where  a  /ifd'/ 
at  Nisi  Prius  declines  to  amend,  the  Court  may  ord^ 
a  new  trial,  leith  leave  to  mdke  all  necessary  anund- 
ments. 

Action  by  indorsee  against  drawer  of  a  bUl  of  cx< 
change  for  75^  The  declaration  alleged  presentment 
and  notice  of  dishonour,  both  which  allegations  were 
traversed. 

At  the  trial,  before  Martin,  B.,  it  was  proved  that  no 
notice  of  dishonour  was  £^ven,  but  plaintiff  stated  that 
he  had  given  good  consideration  for  the  bill,  and  that  he 
had  abstained  from  presenting  it,  or  giving  notice  of  dis- 
honour at  the  defendant's  request ;  and  also  that  tiie 
defendant  had  paid  20/.  on  account.  These  statements 
the  defendant  denied  ;  and  contended  that  as  there  had 
been  no  presentment  and  no  notice  of  dishonour,  there 
was  no  case  for  the  jury.  The  learned  Baron  was  asked 
to  amend ;  but  he  refused,  and  directed  a  nonsuit. 

A  rule  for  a  new  trial  having  been  obtained, 

Garth  now  showed  cause,  and  contended  that  the 
learned  Judge  was  right  in  directing  the  jury  as  he  did, 
no  notice  of  presentment  or  dislionour  having  been 
proved. 

Hawkins,  Q.C,  (with  whom  was /.  Brown),  supported 
the  rule,  and  argued  that  under  s.  222  of  the  Common 
Law  Procedure  Act,  1852  (15  ft  16  Vict  c.  76),  it  i=* 
obligatory  on  the  Judge  to  grant  all  necessary  amend- 
ments. 

BaHholomew  v.  Hill,  6  L.  T.  756,  was  directly  in 

point. 
JRabey  v.  Gilbert,  80  L.  J.  Ex.  70. 
Notice  of  dishonour  might  be  given  at  any  time. 

[Wilde,  B.— Although  no  due  notice  of  dishonour  has 

been  given,  yet  proof  of  a  subsequent  prondse  to  pay  '^ 

evidence  of  a  notice  having  been  given  after  the  time  for 

due  notice.] 

There  was  abundance  of  evidence  of  waiver  of  notice. 


U  Jam.  1868.] 
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An  amendment  ought  to  have  been  allowed  by  the  Judge 
at  the  trial,  and  then  there  would  hare  been  no  difficulty 
in  trying  the  real  question. 

[Martin,  B.  —  The  Court  will  interfere  if  a  Judge 
wrongly  amends^  but  will  not  do  so  if  he  simply  refuses 
to  interfere.  Tins  has  been  so  ruled  since  the  Common 
Law  Pk-ocedure  Act,  s.  222.] 

[Pollock,  C.B. — Where  the  Judge  refuses  to  amend, 
the  Court  cannot  amend  nuric  pro  tunc ;  but  the  Court 
can  order  a  new  trial,  with  leave  to  amend.] 

Per  CiTRiAM  (Pollock,  C.  B.,  Martin,  Ckannell, 
Wilde,  BB.).  The  rule  must  be  made  absolute  for  a 
new  trial  on  payment  of  costs,  and  the  plaintiff  will  be 
allowed  to  amend  in  order  to  introduce  fresh  averments 
into  the  declaration,  explanatory  of  the  non-presentment 
of  the  bill  for  payment 

MAarm,  B.,  added — I  do  not  think  it  fitting,  in  ge- 
neral, to  allow  amendments  to  be  made  where,  as  in  this 
case,  knowingly  a  false  issue  has  been  raised.  Parties 
must  not  come  to  make  applications  for  amendment  on 
statements  admittedly  false.  It  is  discretionary  with  the 
Judge  to  order  an  amendment,  and  the  Court  will  refuse 
to  interfere  with  his  decision.  Bitehie  and  Another  r.  Van 
Oelder  (9  Exch.  760).  Acting  upon  that  case,  I  refused 
to  make  the  amendment  at  the  triaL  I  concur,  however, 
with  the  rest  of  the  Court  that,  on  these  terms,  a  new 
trial  should  be  granted. 

BuU  absolute,  onpayvMfiU  of  coda. 


Ex.         \ 
K.  1868.    ) 


Howard  v.  Bbown. 


16  Jak< 

Bankruptcy — PUa  of  Discharge — Withdrawal  of 
Previous  Pleas — Costs, 

Where  there  is  a  plea  of  hankruptey,  under  sect,  164  of 
the  Ba/nkruptcy  Act,  1B61,  plaintiff  is  entitled,  by  the  23fii 
Pleading  Rule  of  T,  T,,  1853^  to  sign  JudgmeTU,  and  to 
have  his  costs  of  the  action  up  to  the  time  of  plea,  although 
that  plea  stands  alone  upon  the  record. 

This  was  an  action  upon  two  bills  of  exchange,  and 
for  an  account  stated.  Pleas :  non-acceptance,  and  never 
indebted.  After  plea,  defendant  obtained  his  discharge 
under  the  24  k  25  Vict  c.  134  (Bankruptcy  Act) ;  and 
then,  by  leave  of  a  Judge,  pleaded  bankruptcy  under 
sect.  164  of  that  Act,  the  contract  haying  been  made 
after  abjudication  of  bankruptcy.  But  he  did  not  all^ 
that  it  was  matter  which  had  arisen  after  the  last  plead- 
ing. Snbeequantly,  two  further  pleas,  originally  upon 
the  reeord,  were  withdrawn,  leaving  the  above  plea  alone 
upon  the  record.  The  plaintiff  replied,  confessing  plea, 
and  praying  judgment  for  costs ;  and  signed  judgment. 
This  application  was  then  made  to  Martin,  B.,  at  Cham- 
bers, and  he  referred  it  to  the  Court. 

C.  Pollock  rmi  moved  for  a  rule,  calling  upon  the 
plaintifT  to  show  cacoto  why  the  replicatioa  abottld  not  be 
struck  out,  and  the  judgitoit  set  aside. 


He  referred  to 

Cook  V.  Hopewell,  11  Exch.  655,  and 

Woollen  V.  Smith,  0  Ad.  &  E.  505. 
He  contended  that,  as  the  two  first  pleas  were  with- 
drawn^ and  this  plea  alone  remained,  neither  the  22nd 
nor  the  23rd  of  the  Pleading  Rules  of  T.  T.,  1858, 
applied.  The  plaintiff  was  not  entitled,  in  the  present 
case,  to  have  his  costs. 

The  Cottrt  (Pollock,  C.B.,  Martin,  Channcll,  and 
Wilde,  BB.)  were  unanimously  of  opinion,  that  there 
should  be  no  rule.  The  28rd  Pleading  Rule  applied  to 
the  present  case.  Cook  v.  Hopewell  is,  in  reality,  against 
the  view  taken  by  the  defendant,  for  the  only  issue  there 
was,  whether  the  debt  had  been  received  in  satisfaction 
of  debt  and  damages. 

Rule  refused^ 


16  Jan.  1863, 


.1 


Hall  v.  Lund. 


Fouling  a  Watercourse — Etndencs^  of  tcliat  passed 
under  demise — Implied  grant. 

Where  a  man  agrees  with  a  tenant  of  bleach-works  to 
buy  his  business,  and  the  arrangement  is  that  the  old  lease 
shall  be  surrendered  and  a  new  one  granted  on  the  same 
t&rma,  then,  in  the  absence  of  any  agreement  or  conditions 
to  the  contrary,  the  purchaser  may  carry  on  Hu  business 
in  the  same  manner,  and  with  the  same  privileges  and 
easements,  as  the  firmer  proprietor  had  done. 

This  was  an  action  for  polluting  a  watercourse.  The 
plaintiff  was  a  paper-maker,  and  the  defendant  a  bleacher. 
The  plaintiff's  mill  acyoined  the  defendant's,  lower  down 
the  watercourse  in  question,  the  water  of  which  the 
plaintiff  used  for  the  purpose  of  manufacturing  paper. 
The  watercoune  was  a  natural  one,  until  within  a  short 
distance  of  the  defendant's  premises,  where  part  of  it 
was  diverted  through  the  defendant's  mill,  afterwards 
rejoining  the  stream  below.  The  defendant  did  not  use 
the  water  of  this  stream  for  bleaching,  but  obtained  that 
water  elsewhere,  and,  after  it  had  become  dirty  and 
impure  in  the  bleaching  process,  it  was  conveyed  by 
means  of  the  diverted  portion  of  the  stream,  which  waa 
turned  into  a  kind  of  drain,  into  the  watercourse  in 
question. 

It  appeared  that  prior  to  1858,  one  Shaw  was  the 
owner  of  both  properties,  and  in  the  year  1855  he  de* 
mised  the  tenements  (afterwards  the  defendant's)  to  one 
Pullan,  who  erected  bleach-works  thereon.  In  1858  the 
defendant  agreed  to  purchase  PuUan's  interest,  and  it 
was  arranged  that  Pullan  should  surrender  his  lease  ta 
Shaw,  and  that  Shaw  should  grant  a  new  lease  to  the 
defendant.  Accordingly,  in  September,  1858,  Shaw 
executed  a  new  lease  of  the  bleach-works  to  the  de- 
fendant, on  the  same  terms  as  the  original  lease  to 
Pullan.  The  lease  was  between  Shaw  of  the  one  part, 
and  the  defendant — described  as  a  bleacher— of  the  other 
part    The  premises  demised  were  said  to  have  been 
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laU  in  the  occupation  of  PuUan.  The  only  mention  of 
bleaching  in  the  lease  was  at  the  end,  as  follows  : — 

"And,  lastly,  it  is  expressly  understood,  and  agreed 
by  and  between  the  said  parties  hereto,  that  all  improve- 
ments, buildings,  and  erections  made  and  built  by  the 
said  W.  Lund,  his  executors,  and  administrators,  and 
limited  assigns,  for  the  purpose  of  carrying  on  the  busi- 
ness of  bleaching,  are,  at  the  end  of  the  said  term,  to 
become  and  be  the  property  of  the  said  H.  Shaw,  his 
heirs  and  assigns,  although  expressly  erected  for  the 
said  business." 

The  plaintiff  bought  his  mill  and  premises  from  Sha^w 
in  1859,  and  in  1860  commenced  paper-making.  The 
evidence  showed  that  Pullan,  whilst  tenant  of  the  de- 
fendant's premises,  used  them  in  the  same  manner  as 
that  in  which  the  defendant  afterwards  used  them,  alid 
that  Shaw  was  cognisant  of  PvZUmCs  so  having  used 
them.  The  declaration  was  for  polluting  the  water- 
course, and  the  sixth  plea  raised  the  material  issue.  It 
was  a  special  plea,  and  averred,  inter  aHa^  that  Shaw 
demised  the  premises,  with  the  appurtenances,  including 
the  right  to  use  the  said  stream  for  the  purposes  of  the 
defendant's  miU,  and  for  carrying  on  the  defendant's 
trade  or  business  of  a  bleacher. 

The  case  was  tried  before  Wilde,  B.,  at  York  last 
Summer  Assizes,  and  a  verdict  found  for  the  defendant, 
leave  being  reserved  to  move  to  enter  it  for  the  plaintiff, 
with  a  shilling  damages.    A  rule  having  been  obtained, 

BliaSf  (I.C.  (with  him  Cole)  now  showed  causes — 1st 
There  was  an  implied  grant  by  Shaw  to  the  defendant  of 
a  right  to  use  the  watercourse  in  the  manner  he  did. 
2ndly.  This  easement  would  pass  under  the  word  "  ap- 
purtenance." Srdly.  Assuming  that  Shaw  had  granted 
this  right  to  the  defendant,  he  could  not  derogate  there- 
from, and  the  plaintiff  would  be  equally  bound. 
He  cited, 

Niehokuy.  Chaniberlayne,  Cro.  Jac.  121. 

Pffer  V.  Carter,  1  H.  &  N.  916. 

Hinchliffe  v.  Kinnoul,  5  Bing.  N.  C.  1. 

JtobeHs  V.  Karr,  1  Taunt.  495. 

JBlakealey  v.  Whieldon,  1  Hare,  176. 

Olave  V.  Harding,  27  L.  J.  Ex.  286. 

Vin.  Ab,,  tit  ♦'Grant,"  No.  2. 

MonJe,  Q.C  (with  him  Mellish,  Q.C.,  and  Kemplay), 
in  support  of  the  rule,  contended  that  this  was  not  an 
easement. 

[Mabtin,  B.— This  was  a  rig^t  to  use  the  premises  in 
the  manner  in  which  they  were  used  at  the  time  of  the 
lease.     It  is  not  an  easement  properly  so  called.] 

The  right  to  foul  water  is  not  tiie  subject  of  an  implied 
grant  Nothing  in  this  case  could  be  evidence  as  to  the 
defendant's  right  to  foul  the  water,  ^except  the  lease  and 
the  actual  state  of  the  premises. 

[Wilde,  B. — Surely  if  a  man  looks  at  premises,  with 
the  view  of  taking  them,  and  there  is  a  dumney  there, 
he  may  use  that  as  a  passage  for  smoke,  although  there 
was  none  issuing  from  it  at  the  time  he  inspected  the 
premises.] 


He  cited, 
Dodd  V.  Birehall,  8  Jur.  (N.  s.)  1180. 
Wardle  v.  BrockUhurst,  29  lu  J.  Q.  B.  145. 
OcUe  on  Eaaements,  pp.  85,  87,  and 
Ewart  V.  Cochrane,  4  Macq.  H.  L.  Cas.  117. 

Pollock,  C.B. — This  rule  should  be  discharged.  The 
question  is,  what  were  the  rights  communicated  to  the 
defendant  upon  his  receiving  a  lease  after  the  8arreiida> 
by  the  person  whose  business  he  had  agreed  to  buy ;  and 
I  cannot  see  any  difference  between  the  former  proprietor 
transferring  his  lease,  with  the  consent  of  the  owner,  and 
his  surrendering  to  the  owner,  and  a  new  lease  being  then 
made  in  the  same  terms.  In  deciding  what  rights  passed 
to  the  defendant  in  this  case,  there  is  no  foundation  for 
saying  that  you  must  judge  only  from  the  leasd  itself  and 
the  state  of  thijvgs,  as  contended  for  on  the  part  of  the 
plaintiff.  You  must  take  the  history  of  the  facts  as  welL 
It  is  conceded  that  the  former  proprietor  used  the  pre> 
mises  for  bleaching^  and  there  is  no  difference  between 
taking  water  from  the  watercourse  and  returning  it  im- 
pure, and  using  it  merely  as  a  drain. 

Martin,  B. — I  am  of  the  same  opinion.  The  plaintiff 
must  be  considered  as  standing  in  the  same  position  as 
Shaw,  and  no  person  can  derogate  from  his  own  grant 
It  was  competent  for  the  defendant,  in  order  to  prove 
what  passed  under  the  demise,  to  show  the  state  of  facts 
and  accustomed  mode  of  using  the  premises.*  Had  the 
easement  been  cancelled,  the  case  might  have  been  dif- 
ferent ;  for  Shaw  might  not  have  known  of  the  use  and 
enjoyment  of  it  by  Pullan.  I  should  rest  my  judgment 
upon  Ewart  v.  CochranSy  a  case  exactly  in  point 

Channell,  B.,  and  Wilde,  B.,  were  of  the  same 
opinion.  The  character,  state,  and  uses  of  the  premises 
at  the  time  of  the  lease  must  be  taken  into  consider- 
ation. 

RvUe  discharged. 


19  Jan.  1863 


.} 


MOUKSET  V,  ISMAT. 


Custon^-^Horse-racing — Freemen  or  Citizens  of  a 

ScTOugh* 

A  custom  for  (he  freemen  {or  for  the  citizens)  ofCarliUe 
to  go  on  certain  land  in  the  neighbourhood  of  Carlisle,  not 
wUhin  the  limits  of  the  borough,  on  Ascension-day  in  every 
year  for  the  purpose  of  horse-racing,  is  a  good  custom. 

This  was  a  demurrer  to  pleas  to  a  declaration  in  tres- 
pass guars  elausum  JregU,  the  first  plea  setting  up  a 
custom  in  the  freemen  of  Carlisle  to  go  on  certain  land 
in  an  extra  parochial  hamlet  called  Kingsmore,  near  Car> 
lisle,  on  Ascension-day  in  each  year,  for  the  purposes  of 
horse-races.  The  second  plea  was  to  the  same  efieet, 
alleging  a  custom  for  the  citizens  of  Carlisle  to  do  thc^ 
same ;  and  the  third  plea  alleged .  a  custom  for  &e  free^ 
men  to  enter  the  land  at  reasonable  times  before  the 
races,  so  justifying  the  trespass.  The  question  was^ 
whether  this  was  a  good  and  valid  custom  t 


S4  Jait.  1868.] 


THE  NEW  REPORTS. 


289 


S.  Temple,  Q.C.  (C.  HuUon  with  him),  in  support  of 
the  demurrer,  objected  to  the  validity  of  the  custom, 
because  the  races  were  to  take  place  on  Ascension-day, 
Trliich  was  so  far  a  fixed  and  certain  day  that  it  must 
happen  at  a  time  when  the  crops  were  growing,  of  which 
latter  fact  the  Court  would  take  judicial  notice.  He 
cited, 

Bellx,  Warden,  Willes,  202. 

MUlechamp  v.  Johnson  and  OlherSf  in  a  note  to  Bell 
V.  Warden. 

The  case  of  AbboU  v.  Weekly,  1  Levinz,  176,  is  dis- 
tinguishable ;  for  though  a  custom  to  dance  every  day  on 
the  plaintiff's  close  was  there  held  to  be  a  good  custom, 
that  was  after  verdict. 

[Martin,  B. — This  distinction — after  verdict — seems 
to  be  done  away  with  by  the  new  pleading  rules.] 

In  Fiich  V.  Bawling,  2  H.  B.  394,  the  custom  was 
held  good  for  all  inhabitants  to  play  at  cricket ;  but 
there  it  was  specially  alleged  to  be  at  seasonable  times. 

2ndly.  It  is  submitted  that  the  custom  is  bad,  as  it  is 
alleged  to  be  in  the  freemen  or  citizens  of  Carlisle ; 
whereas  a  custom  to  be  good  must  be  in  persons  locally 
attached  to  the  place ;  a  freeman  or  citizen  of  Carlisle 
may  be  settled  elsewhere. 

[Pollock,  C.B. — Freemen  were  originally  inhabitants ; 
there  is  nothing  in  that  point] 

Srdly.  The  custom  is  bad,  inasmuch  as  it  states  the 
ground  to  be  not  in  Carlisle,  but  in  the  neighbourhood. 
GaUwood^s  Com,  6  Rep.  59,  b. 
Chaffin  V.  BeeUforo,  3  Levinz. 

Melliah,  Q.C.  {J.  B.  MauU  with  him),  in  support  of 
the  pleas,  was  not  called  upon. 

Jan.  20. 

Pollock,  C.  B.,  now  delivered  judgment.  This  was 
an  action  of  trespass.  There  was  a  custom  in  Carlisle 
for  the  people  to  exercise  certain  sports  in  the  neigh- 
bourhood. The  question  was,  whether  that  was  a  good 
custom  or  not?  The  custom  was  demurred  to,  and 
Mr.  Temple  argued  that  the  custom  was  bad.  The  cases 
cited  tended  to  show  the  validity  of  the  custom,  which 
the  Court,  on  the  whole,  think  was  good,  and  that  the 
verdict  ought  to  be  for  the  defendant  The  custom  was 
confined  to  a  particular  day.  It  was  argued  that  because 
the  games  were  fixed  to  take  place  on  Ascension-day, 
which  faUs  at  an  unreasonable  time,  therefore  the  custom 
was  imreasonable.  In  the  case  ofMillechamp  v.  Johnson 
and  Others  (note  to  BeU  v.  Wardle,  Willes,  203),  it  was 
held  that  the  custom  alleged  to  cany  on  sports  at  all 
times  of  the  year,  meant  *'all  legal  and  reasonable 
times  of  the  year."  There  were  several  cases  cited ;  Bell 
v.  WardU  (WiUes,  203) ;  and  FUeh  v.  Bawling  (2  H.  B. ), 
which  decide  that  it  is  a  good  custom,  if  it  be  held  at 
reasonable  times;  AbboU  v.  Weekly  (1  Levinz,  176), 
where  it  was  held  to  be  good,  although  not  restrained 
to  reasonable  times.  There  is,  therefore,  no  case  cited 
which  shows  that  if  it  take  place  at  unreasonable  times, 
the  custom  is  bad.     It  is  necessary  to  allege  further, 


that  the  day  is  a  reasonable  day.    Therefore  our  jndg- 
ment  must  be  for  the  defendant  on  his  pleas. 

Mabtin,  B.  —  I  am  of  the  same  opinion.  Filch  v. 
Bawling  is  quite  enough  to  show  that  the  case  of  BeU 
V.  Wardell,  in  Willes,  was  founded  in  error. 

Channell  and  Wilde,  BB.,  concurred. 

Judgement  for  defendant. 


^    ,  J  Watson  and  Others  v.  Evans. 

19  Jan.  1863.    ♦ 

Promissory  Note, 

A  note,  payable  to  **A.  B,  and  C,  or  to  their  order,  or 
the  major  part  of  them,"  is  a  good  note. 

This  was  a  demurrer  to  a  declaration  on  a  promissory 
note,  payable  as  follows  :  "to  A.  B.  and  C.  (the  plain- 
tiffs), or  to  their  order,  or  the  major  part  of  them." 

Bayes,  Serjt.  {C.  Coleridge,  with  him),  in  support  of 
the  demurrer,  objected,  that  the  note  was  bad,  as  the 
payee  was  uncertain  ;  it  was  not  certain  who  would  call 
for  payment. 

[Wilde,  B. — ^The  uncertainty  is  done  away  with  a» 
soon  as  payment  is  demanded,  and  payment  to  one  is 
payment  to  all.] 

[Mabtin,  B.— The  whole  three  are  plaintiffs  here.] 

Yes,  but  the  note  is  bad  on  the  face  of  it.  He  cited, 
Bayley  on  Bills,  referring  to  the  case  of  Blaukenhagen  v. 
Blundell,  2  B.  ft  Aid.  417. 

Melliah,  Q.C.,  contrA,  was  not  called  upon. 

Peb  Cubiam. — The  note  is  perfectly  good. 

Judgment  for  plaintiffs^ 


19  Jan 


Ex.  1 

AN.  1863.   J 


Allwood  v.  Hetwood. 


Detinue — Title  Deeds — Cotitingent  Remainderman 
— Tenant  for  life  in  possession. 

A  defendant  who  claims  under  a  contingent  rttnainder- 
man,  is  not  entitled  to  the  possession  of  title  deeds,  as 
against  a  plaintiff  who  is  tenant  for  life  in  possession. 

Detintte  for  title  deeds.  There  were  cross  demuireis. 
The  plaintiff  claimed  the  deeds  as  tenant  for  life  of  the 
premises,  under  the  will  of  his  father,  by  which  will  the 
land  in  question  was  devised  to  him  **  for  the  term  of  his 
natural  life,  without  impeachment  of  waste,  and  upon  the 
determination  thereof,  to  my  child  or  children  him  sur- 
viving, as  joint  tenants ;  Provided  always,  that  if  there 
should  be  only  one  child  surviving  my  said  son,  John, 
or  his  survivors,  then  to  such  survivor  and  his  or  her 
heirs  for  ever, " 

The  defendant  claimed  the  deeds  under  a  conveyance 
to  him  from  another  son  of  the  testator  of  all  his  estate 
and  interest  in  the  said  land,  ft(\ 
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Milward,  for  the  defendant  (C.  HvMon  with  him), 
contended  that  he  was  entitled  to  the  possession  of  the 
deeds  as  against  the  tenant  for  life.     He  cited. 

Yea  V.  Field,  2  T.  R.  708. 

Lord  Btickhursfs  Case,  1  Rep.  1  ;  ib.  6. 

13  Viner*s  Abridgment,  *' Paits,'*  2  pi.  15. 

Brooke's  AbridgmeiU,  ** Charters  de  TtrrcJ" 

Noel  V.  Ward,  1  Mad-  322. 

S^ufden,  V,  &  P.  454. 

Mcllish,  Q.C.  {Baylis  with  him),  for  the  pUuntifif,  the 
tenant  for  life  in  possession. 

It  is  admitted  that  the  tenant  for  life  can  maintain 
detinue  against  a  stranger ;  if  so,  and  he  can  do  it  alone, 
he  is  entitled  to  the  deeds ;  and  the  defendant  here  is 
but  a  purchaser  from  a  contingent  remainderman.  He 
cited. 

Poster  V.  CmW,  12  C.  B.  176,  379. 

13  Virur's  Abridgment,  ''Paits;*  2  pi.  15, 

Noel  y.  Ward,  1  Mad.  822. 

Sugden,  V.  ^  P.  454  (11th  ed.). 

William>s*  Real  Property, 

Garner  v.  Bannington,  22  Bear.  627, 
where  the  tenant  for  life  was  held  entitled  to  the  deeds 
as  against  the  heir-at-law  and  reversioner. — (He  was  here 
stopped.) 

Milward,  in  reply,  contended,  that  though  a  Court  of 
Equity  might  direct  the  deeds  to  be  given  up  to  the 
tenant  for  life,  ha  could  not  recover  them  in  an  action  of 
detinue  in  a  Court  of  Common  Law. 

Pollock,  C.B. — ^There  is  no  doubt  that  the  tenant  for 
life  in  poesesaion  of  the  estate,  has  a  right  to  the  posses- 
sion of  the  title  deeds,  and  can  maintain  an  action  of 
detinue  for  them. 

Martin,  Channell,  and  Wilde,  BB.,  concurred. 

Judgm/fnt  for  plaintiff. 


!The  Attorney- General  v,  M'Lean. 


Assessed  Taxes — Several  residences-^Meaning   of 
''reside;'  under  43  Oeo.  3,  c  161,  s.  27--0»<f 
Penalty. 

M.  keeps  anessed  articles  in  the  parish  o/A.^  but,  when 
tax  is  due,  carries  on  business  otUy  in  the  [parishes  of 
B.  and  C. 

Held,  1st,  that  he  ''resided  or  was'' in  both  B,  and  C, 
for  the  purposes  of  43  Geo,  3,  c,  161,  s,  27.  %ndty, 
that  he  was  liable  to  a  penalty  for  not  making  a  return 
of  the  taxable  articles  to  the  assessors  of  both  B,  and  C. : 
but,  Zrdly,  that  only  one  penalty  toas  payable  for  both 
offences. 

This  was  an  Information  to  recover  four  penalties  for 
non-payment  of  assessed  taxes,  alleged  to  be  due  from  the 
defendant  in  respect  of  certain  horses^  dogs,  carriages, 
and  male  servants,  kept  by  hipa.  The  Information  con- 
tained two  sets  of  four  counts ;  one  set  alleging  that  he 


"resided  or  was,  kt,,  in  the  parish  of  St.  Maryleboney 
and  was  there  chaigeable,  &c. ;  '*  the  other  set  of  four 
counts  applying  in  like  manner  to  the  parish  of  St. 
Bride's. 

The  Act  which  now  regulates  the  duties  of  assessed 
taxes  is  16  &  17  Vict,  c  90  ;  s.  2  imposing  the  duties, 
and  sect.  3  enjoining  that  the  duties  thereby  imposed 
shall  be  assessed,  &c.,  under  the  regulations  and'  pro- 
visions  of  the  several  Acts  in  force  in  relation  to  the 
duties  of  assessed  taxes.  One  of  the  Acts  then  in  force 
was  43  Geo.  3,  c  161,  on  the  construction  of  which 
the  present  question  arises. 

The  43  Geo.  3,  c.  161,  provides,  by  sect  23,  that  eveiy 
assessment  shall  be  for  one  whole  year,  from  the  5t]i  of 
April  to  the  5th  of  April,  payable  by  quarterly  instal- 
ments on  certain  specified  days. 

By  sect.  25,  that  the  assessors  shall,  within  twenty- 
one  days  after  the  5th  April  in  each  year,  cause  general 
notices  to  be  affixed  to  the  doors  of  the  church,  ftc,  of 
the  city,  town,  parish,  or  place  for  which  such  assessor 
shall  act,  requiring  all  persons  to  deliver  lists  to  the 
respective  assessors  within  fourteen  days  from  such 
notice,  Ac,  and  such  general  notice  shall  from  time  to 
time,  when  the  same  shall  bo  affixed,  be  deemed  sufficient 
notice  of  the  time  within  which  such  returns  shall  be 
required  to  be  made  in  each  year  to  all  persons  residing^ 
or  being  in  such  city,  town,  parish,  or  place,  and  the 
affixing  the  same  in  manner  before  directed,  shall  be 
deemed  good  service  of  such  notice  to  all  persons  within 
the  limits  of  such  city,"  kc. 

By  sect.  26,  that  assessors  shall  also  leave  at  every 
dwelling-house,  where  any  person  liable,  &c.,  to  the 
duties  hereby  made  payable,  as  set  forth  in  schedules 
C  to  K,  shall  usually  reside  within  the  limits  of  the  place 
for  which  such  assessors  act,  one  notice  for  the  occupier 
thereof ;  and  where  let  off  in  different  apartments,  a  like 
notice  for  the  occupier  of  such  distinct  story  or  apart^ 
ment,  provided  any  person  liable  or  supposed  to  be  liable 
as  aforesaid  shall  reside  there,  requiring  such  persons 
respectively  to  prepare  and  produce  within  twenty-one 
days,  a  list  or  lists.  *^**' 

By  sect.  27,  that  "  every  person  who  shall  have  re* 
tained  or  employed  any  male  servant,  ftc.,  or  kept  any 
carriage,  horse,  mule,  or  dog,  or  shall  have  used,  Ac, 
in  the  course  of  the  year  ending  on  the  day  next  before 
the  respective  days  appointed  for  the  conmiencement  of 
the  said  duties  in  the  year  1804,  shall  before  the  end 
of  six  weeks  thereafter,  whether  any  previous  notice  for 
that  purpose  shall  have  been  delivered  or  not,  cause  to 
be  prepared  true  and  particular  lists  in  writing,  signed 
by  such  person,  or  on  his  or  her  behalf  which  shall  con- 
tain the  parish,  ^.,  where  such  person  shall  then  or 
usually  reside;  and  one  of  such  lists  shall  also  contain 
the  greatest  number  of  male  servants  retained  or  em- 
ployed, Ac. ;  another  of  the  said  lists  shall  contain  the 
greatest  number  of  carriages,  &c. ;  another  of  the  said  lists 
shall  contain  the  greatest  number  of  horses,  Ac. ;  another, 
Ac.,  dogs ;  and  every  sttch  person  shaU  deliver,  or  cause 
such  list  to  be  delivered,  to  thz  assessor  or  assessors  of  the 


24  Jan.  1863.] 


THE  NEW  REPORTS. 


291 


said  duties  for  the  district,  parish  or  place,  where  such 
person  shall  *restde  or  be,*  or  leave  or  cause  the  same  to 
be  left  at  his  or  their  dwelling-house  or  houses,  or  one  of 
them,  at  or  before  the  expiration  of  the  time  appointed 
by  this  Act  for  the  delivery  thereof ;  "  &c. 

By  sect.  84,  that  persons  having  divers  places  of  resi- 
derux,  dS«.,  "sTutU  he  obliged  to  deliver  all  such  lists  as 
aforesaid  at  each  and  every  of  such  placesy*'  <fec. 

By  sect  87,  that  if  any  person  liable  to  said  duties, 
&c.,  sluiU  n^leet  to  deliver  a  list,  or  lists,  &c.,  in  every 
parish  or  place  where  the  same  oughl  to  he  delivered,  <fec, 
he  shall  forfeit  the  sum  of  501.,  over  and  above  any  duty 
chargeable  as  aforesaid. 

At  the  trial,  it  was  proved  that  the  defendant  had 
lived  at  a  house  called  Pangrove,  in  the  parish  of 
Chertsey,  between  the  5th  April,  1859,  and  February, 
1860,  and  had  there  kept  horses,  dogs,  carriages,  and 
male  servants,  for  which  he  had  made  no  return  in  that 
parish.  He  left  Chertsey  in  February,  1860.  It  was 
proved  that  on  the  5th  April,  1860,  and  previously,  he 
was  carzying  on  an  extensive  business  as  a  glass  manu- 
facturer at  two  different  shops,  one  situate  in  the  parish 
of  Maiylebone,  the  other  in  that  of  St  Bride's  :  that  the 
notice  of  assessment  was  affixed  as  required  by  law,  on 
the  church  doors  of  those  parishes ;  and  that  he  had 
made  no  return  in  either  of  them.  Under  these  circum- 
stances a  verdict  was  taken  for  the  Crown  for  the  four 
penalties,  or  200?.,  with  leave  to  the  defendant  to  move 
the  Court  to  enter  the  verdict  for  the  defendant,  or  to 
reduce  the  penalty  to  50/. 

A  rule  having  been  obtained  accordingly,  on  the 
ground  that  defendant  did  not  reside  in  either  the  parish 
of  Marylebone  or  that  of  St  Bride's, 

The   Attomey-Oeneral  (with  him  Locke,    Q.C,,  and 
JBevan,)  now  showed  cause.     Defendant  made  no  return 
of  the  taxable  articles  kept  by  him  at  Chertsey.    He  was 
bound  to  make  such  return  to  the  assessors  of  both  the 
parishes  of  Marylebone  and  St.  Bride's,  inasmuch  as  the 
notices  had  been  affixed  to  the  church  doors  of  those 
X>arishes,  and  such  notices  are,  by  sect  25,  to  be  deemed 
sufficient  notice  to  all  persons  ''residing  and  being"  in 
Biich  parishes  at  the  time  when  such  returns  are  required. 
The  material  section  is  the  27th,  by  which  ''every  per- 
son chaigeable  with  duty  shall,  within  six  weeks  after 
the  commencement  of  the  duties,  prepare  true  and  parti- 
cular lists  in  writing  of  all  taxable  articles  kept  by  him  ; 
and  he  shall  deliver  such  lists  to  the  assessor  for  the  dis- 
trict where  he  shall  reside  or  be."    And  where  a  per- 
son, as  in  this  instance,  has  several  places  of  residence 
(sect.  34),  he  must  make  a  return  for  every  such  place, 
under  a  penalty  (by  sect  27)  of  50/.  over  and  above  any 
duty  chargeable.     The  articles  werekept  at  Chertsey,  but 
the  return  was  to  be  made  to  the  assessor  of  the  parish 
in  which  he  resided  at  the  time  the  tax  commenced.     He 
could  not  be  said  to  "  reside  or  be  "  at  Chertsey  on  the  5th 
of  April,  having  left  it  previously.     But  he  was  liable  to 
the  tax,  and  should  have  made  his  return  in  every  place 
where  he  resided. 


[Wilde,  B. — ^As  there  was  no  evidence  as  to  where  he 
did  reside,  1  stopped  the  case.] 

1  contend  that  he  "  resided  or  was"  at  Marylebone,  as 
well  as  at  St  Bride's.  In  strictness,  ho  was  bound  to 
make  his  return  in  both  places,  and  to  elect  where  he 
would  pay  the  tax.  The  counts  all  begin  with  the  aver- 
ment that  he  "resided  or  was."  So  soon  as  you  deter- 
mine where  he  "resides  or  is,"  then  you  determine  the 
parish  where  the  notice  should  have  been  affixed,  in  order 
to  bind  him  to  return  the  list  (sect  25).  He  "was"  at 
his  shops  in  Marylebone  and  St.  Bride's,  on  business.  If 
that  be  construed  a  residence,  no  ii\justice  will  be  done. 
A  person  was  held  to  reside  at  a  place  when  he  took  hus 
meals,  and  slept,  elsewhere. 

BUukwdl  V.  England,  8  Q.  B.  541. 
Allen  V.  Thompson,'!  H.  &  K  15. 

But  if  "reside"  does  not  apply,  do  not  the  words 
"or  be"? 

[Pollock,  C.B. — The  word  "be"  must  moan  where 
a  person  actually  cai'ries  on  business  in  person,  and  not 
by  a  mere  agent] 

3rdly.  Whether  sect.  37  imposes  a  penalty  in  respect  of 
omission  to  return  each  of  the  taxable  articles  ;  and 
where  none  have  been  returned,  whether  the  person 
incurs  one  or  more  penalties.  Sect.  27  gives  a  distinct 
list  for  each  class  of  articles,  though  not  necessarily  to 
be  on  separate  papers.  Where  there  are  two  residences, 
there  should  be  two  returns  ;  and,  therefore,  two  penal- 
ties at  least,  if  not  four,  are  payable. 

[Pollock,  C.B. — Is  there  any  case  which  shows  that 
where  a  number  of  breaches  like  these  take  place,  there 
is  more  than  one  penalty,  unless  the  Act  gives  a  penalty 
in  respect  to  each  violation  of  the  Act  ?  Supposing  he 
has  done  all  of  them,  what  has  he  done  ?  He  has  made 
a  breach  of  the  law,  and  he  is  only  to  bo  called  upon  to 
pay  50?.  above  the  amount  charged] 

Where  there  are  two  residences,  there  should  be  two 
returns,  and,  in  this  case,  two  penalties. 

[Pollock,  C.B. — ^The  offence  is  the  violation  of  any 
of  the  requirements  of  the  Act :  that  is  one  offence, 
and  only  one  fine  of  50?.,  above  the  duty  payable,  is  to 
be  paid.] 

Hayes,  StrjL  (with  him  H.  Matthetos),  in  support  of 
the  rule. — I  submitted  at  the  trial  that  there  was  no 
proof  of  "  residence  "  at  either  of  the  places  mentioned ; 
the  words  of  the  Act  being  "  reside  or  be."  He  did  not 
reside  at  either  of  the  shops  ;  but  elsewhere. 

2  Wai.  4,  c.  46  (Reform  Bill),  s.  27,  gives  certain 
persons  the  right  to  vote,  "  provided  that  no  such  person 
shall  be  registered  in  any  year,  unless  he  shall  have 
resided  for  six  calendar  months  previous  to  the  last  day 
of  July,  &c.,  within  such  city  or  borough,  &c.,  or  within 
seven  statute  miles  thereof  or  any  part  thereof."  "Re- 
side "  means  ' '  dwell "  in  this  Act,  as  well  as  in  the  Reform 
Act.  A  man  who  has  kept  taxable  articles  is  only  liable 
to  be  taxed  for  them  in  the  place  where  he  resides,  or 
the  goods  are  kept  But  the  articles  are  kept  neither 
in  Marylebone  nor  St.  Bride's ;  and  defendant  resided  in 
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neither  of  thoso  parishes.  Soot.  25  requires  all  persons 
''residing"  (not  ** being")  in  any  parish,  to  moko  a 
return. 

[Pollock,  C.B. — Your  argument  fails  in  this,  that 
residence  is  not  required  to  make  it  necessary  for  a 
i-etum  to  bo  made.] 

The  meaning  endeavoured  to  bo  given  to  *  *  reside  or 
bo"  is  too  vague,  for  it  means  only  **  be." 

Pollock,  C.B.— The  view  of  the  Court  was,  that  the 
learned  Attorney- General  had  given  up  the  question  as 
to  there  being  more  penalties  than  one.  It  appears  to 
me,  that  wherever  the  Legislature  intends  more  penal- 
tics  than  one  to  be  recoverable  under  any  Act,  and 
under  the  Excise  Acts  among  others,  the  words, 
"for  each  and  every  offence,"  have  been  employed. 
I  asked  the  learned  Attorney-General  if  he  recol- 
lected any  instance  where  any  penalty  had  been  re- 
covered for  more  offences  than  one.  As  to  that  portion 
of  the  rule  which  relates  to  the  penalty,  we  are  all  of 
opinion  that  it  should  be  made  absolute.  As  to  the  other 
part,  asking  to  enter  the  verdict  for  the  defendant,  that 
it  should  be  discharged.  The  words  of  the  Act  are, 
"reside  or  be."  I  have  no  doubt  the  word  "be'*  was 
introduced  to  prevent  the  tax  being  avoided.  In  one 
sense  a  man  may  be  said  to  be  wherever  he  is.  There- 
fore, a  commercial  traveller  may  be  said  to  be  in  every 
place  where  he  actually  is.  But  I  have  no  doubt  the  Judges 
would  give  to  this  a  reasonable  construction.  I  think, 
therefore,  it  is  the  place  "  wTiere  they  shall  be  or  abide,** 
that  Is  to  determine  their  liability  to  the  duty.  Here  a 
man  takes  a  house  in  St.  Bride's,  an  ordinary  place  of  resi- 
dence. He  may  not  have  slept  there  ;  but  he  is  there 
occupying  a  house,  and  using  the  lower  part  therein 
in  a  pcorticular  lino  of  business.  He  is  there,  no  doubt ; 
and  he  is  charged  with  not  having  delivered  lists  accord- 
ing to  the  Act  of  Parliament.  Sect.  25  says,  that  notice 
on  the  church  door  shall  bo  notice  to  him.  Then,  sect 
27  says,  that  the  tax  shall  be  payable  in  every  place 
where  he  shall  ** reside  or  be '*.  If  the  word  "be**  is  to 
mean  anything,  it  must  mean,  at  any  rate,  the  residing 
of  this  defendant  for  tJic  purpose  of  busiiiess.  This  person 
having  received  notice,  should  return  his  lists  to  the 
officer  of  the  district,  where  he  resides,  not  where  he 
sleeps.  Where  the  Legislature  intend  sleeping,  they  use 
the  term  "  dwelling-house."  For  these  reasons,  I  think 
he  is  within  the  terms  of  the  Act  He  is  liable  to  a 
penalty ;  but  only  to  one.  The  rule  must  therefore 
bo  made  absolute  for  the  reduction  of  the  penalty,  and 
bo  discharged  as  to  the  other  part. 

IdARTiN,  B. — lam  of  the  same 'opinion.  Defendant 
gave  no  evidence  as  to  where  he  lived,  or  slept,  dnring 
the  night  This  is  a  question  of  fact,  and  not  of  law. 
If  I  were  called  upon  to  give  an  opinion  on  the  point, 
according  to  Blachwell  v.  England,  I  should  say  it  is 
immaterial  whether  he  makes  the  return  from  the  place 
where  he  sleeps,  or  where  he  carries  on  biuuness.  It 
may  make  some  difference  to  the  collector,  but  to  no  one 
else.     The  worda  are  "  reside  or  be  "  ;  and  I  should  think 


he  much  more  resides  at  the  place  where  he  is  to  Ik. 
found,  than  where  he  is  not  to  be  foimd,  or  does  not 
want  to  be  found.  I  think,  therefore,  there  was  evi- 
dence for  the  jury  that  he  resided  in  the  pariah,  of  St 
Bride's.  So  in  substance  and  reality,  there  ia  no  reason 
why  ho  should  not  be  liable  in  that  place, 
CuANNELL  and  Wilde,  BB.  concurred. 

JluU  abaolule  in  part : 
IHscharged  in  part 


20  Jan.  1863 


.1 


Penuallv.  Littlejouks. 


Bankruptcy — Deed  of  Arrangement^-^Hdease  from 
Ctutody — Bankruptcy  Ady  ISGl,  «.  198 — Con- 
solidation Act,  1849, «.  112. 

Where  a  bankrupt,  who  has  vnade  a  valid  deed  of 
arrangc7nent  vrith  his  creditors,  is  arrested  before  he  ka* 
obtained  the  certificale  of  registrations  of  the  deed,  a 
superior  Court  will,  after  such  registralion,  ruakc  at^ 
order  for  his  release,  where  he  is  in  custody  under  thctr 
process* 

This  question  arises  under  the  Bankruptcy  Act,  1861, 
sect.  198,  wliich  protects  a  debtor  after  the  filing  and 
registration  of  a  deed  of  assignment  for  the  benefit  of 
creditors. 

Defendant,  who  had  executed  a  deed  under  that  sec- 
tion, was  taken  into  custody  on  a  co.  m.  The  deed  was 
executed  on  11th  November,  1862,  filed  and  regiatepetl 
on  17th  November,  and  a  copy  of  the  Chief  Registrar's 
entry,  as  required  by  sect.  193,  published  in  the  London 
Qazette  on  the  evening  of  the  18th  November.  On  the 
morning  of  the  18th  November,  the  ca.  aa.  was  lodged 
with  the  London  agent,  and  executed  by  the  Sheriff  of 
Devon  on  19  th  November.  The  certiiicate  was  obtained 
on  the  20th  November.  The  first  intimation  of  the 
certificate  of  filing  and  registration  that  the  plaintiff  had 
was  on  the  24th  November,  five  days  after  the  arrest, 
though  a  previous  verbal  intimation  thereof  hatl  been 
given  to  the  attorney's  clerk. 

Counsel  attended  before  a  Judge  at  Chambers,  who 
adjourned  the  summons,  on  the  ground  that  the  Court  of 
Bankruptcy  was  the  proper  Court  to  apply  to  on  the 
subject  They  then  went  before  Commissioner  Holroyd, 
who  decided  that  any  application  must  be  made  to  the 
commissioner  at  Exeter.  Commissioner  Andrews,  at 
Exeter,  being  next  applied  to,  said  that  he  had  no  juris- 
diction. Accordingly,  application  was  made  to  this 
Court  for  a  rule  to  show  cause  why  the  writ  of  ea.  sa. 
should  not  be  set  aside,  and  why  the  plaintiff  should  not 
pay  the  costs  of  the  application,  which  rule  was  granted. 

O.  B.  Hughes  now  showed  cause,  contending  that  this 
Court  has  no  jurisdiction,  the  proper  tribunal  being  the 
Court  of  Bankruptcy.  Under  the  old  Act,  12  k  13 
Vict  c.  106,  s.  112  (which  is  to  be  read  with  the  Bank- 
ruptcy Act,  1861),  '*  where  any  person  who  has  be«n 
adjudged  bankrupt,  and  has  surrendered,,  ftc.,  is  in  prison 


24  jAv.  isea.] 


THE  NEW  REPORTS. 


293 


or  in  custody  at  the  time  of  his  obtaining  protection,  the 
Court  may  order  his  immediate  release."  A  case  of 
lie  WifidsoTf  in  the  "  New  Reports,"  p.  230,  is  exactly  in 
X>omt ;  the  arrest  there  was  before  the  registration  and 
certificate.  There  has  been  on  onr  part  no  fraud  or  irregu- 
larity. He  ought  to  have  taken  advantage  of  sect.  112 
to  come  out  In  sect.  196,  relied  upon  as  giving  juris- 
tliction,  nothing  is  said  about  release  by  order  of  a  Judge. 

12  A  18  Vict.  c.  106,  s.  205  (repealed). 
24  ft  25  Vict.  c.  134,  s.  162. 
There  express  power  to  release  is  given,  where  process 
has  been  abused.    But  under  sect.  198  there  is  no  power 
to  release. 

Ex  parte  Chaundy,  5  L.  J.  (k.  s.),  525. 
Ex  parte  ShettUy  7  L.  J.  (n.  h.)  366. 
No  doubt  the  '*  Court"  has  jurisdiction  under  sect. 
112,  but  the  interpretation  clause  explains  it  to  mean 
the  **  Court  of  Bankruptcy." 

[Martik,  B. — Are  you  contented  that  ho  should  be 
discharged  ?] 

Yes,  on  his  promising  to  bring  no  action. 

Tivnur^  amird.  We  shall  be  quite  contented  to  agree 
that  no  action  be  brought  on  the  plaintiff  paying  the 
costs  of  the  rule. 

Hughes  declined  to  pay  costs. 

[Martin,  6. — ^This  deed  is  perfectly  good,  and  we 
shall  only  give  a  discharge.  The  question  we  have  to 
determine  is,  whether  the  writ  was  lawful.  You  will 
find  that  the  Bankruptcy  Courts  have  a  great  reluctance 
to  interfere  with  persons  in  the  custody  of  the  superior 
Courts.    That  difficulty  will  occur  again.] 

Per  Curiax  {Pollock,  C.B,,  Martiny  ChaniUlly  and 
WildCy  BB.). — ^The  rule  is  that  the  defendant  be  dis- 
charged out  of  custody. 

Rule  absolute. 


14,20JA^*l863.  !  H-^^^ESi^.   Gray  and  Wife. 
Before  the  Right  Hon.  Sib  C.  Cresswell. 

Administration  Suit — Alleged  immjorality  of  Adn 

mnistratrix — Costs. 

Administration  wiU  not  be  refuaedio  a  widmo  of  her 
drccased  husband^ s  effects  in  favour  hf  the  next  of  hin,  on 
the  ground  that  an  improper  intimacy  existed  between  her 
a /id  the  intestate  previous  to  their  marriage.  In  establish' 
iiuj  her  right  to  culministration  she  is  entitled  to  the  costs 
of  mil 

Jolm  Haines  died  leaving  a  widow  a  minor,  and  several 
(iliildren  by  a  former  wif?.  The  widow  claimed  admini- 
stration by  her  father  as  guardian.  The  defendant,  Mrs. 
(iray,  one  of  the  next  of  kin,  opi)osed  the  grant  on  the 
giound  that  previous  to  the  marriage  of  plaintiff  with  the 
dee^aiied,  an  improper  intimacy  had  subsisted  between 
them  at  her  father's  house,  of  which  intimacy  the  father 
wtis  cognisant. 


SpinkSf  Dr,,  for  the  plaintiff,  contended  that  no  just 
cause  had  been  assigned  to  induce  the  Court  to  depart 
from  the  usual  practice  of  granting  administration  to  the 
widow.  The  plaintiff  had  denied,  upon  oath,  the  truth 
of  the  imputation ;  but  even  had  it  been  established,  it 
would  be  irrelevant  No  authority  could  be  referred 
to  where  administration  had  been  refused  to  a  widow 
for  ante-nuptial  incontinence  with  the  man  who  subse* 
quently  married  her. 

Dcane,Dr.,  Q.C.,  and  Suxibey,  Dr.,  for  the  defendants, 
submitted  that  the  circumstances  were  such  as  to  induce 
the  Court  to  grant  administration  to  the  next  of  kin  rather 
than  to  the  widow.  All  the  other  children  supported  the 
claim  of  their  sister,  the  defendant,  and  the  property 
would  be  better  managed  by  the  sons  of  the  deceased 
than  by  his  widow,  who  was  a  minor.  If  the  Court 
believed  that  an  improper  intimacy  had  subsisted  between 
the  plaintiff  and  her  husband  previous  to  their  marriage, 
with  the  knowledgeof  the  plaintiff's  father,  the  latter 
and  his  daughter  could  not  be  proper  persons  to  whom  to 
grant  administration  [of  the  deceased's  estate.  In  any 
case  the  next  of  kin  were  justified  in  opposing  plaintiff's 
claim,  and  were  entitled  to  their  costs  out  of  the  estate. 
If  administration  were  granted  to  plaintiff,  she  should  be 
called  on  to  give  justifying  security. 

Sir  C.  Cresswell. — I  must  consider  the  affidavits 
before  me  with  reference  to  the  question  of  costs. 

20  Jan. 

Sir  C.  Cresswell. — The  jdaintiff  is  entitled  to  a 
grant  of  administration,  as  also  the  costs  of  the  suit.  She 
must,  however,  give  justifying  security. 

Judgmtnifor  PlaiiUiff^ 

Probate.    )  ^Jj^ushman  v.  Brookes. 
20  Jan.  1863.  i 

Assigninent  of  Administration  Bond. 

In  making  absolute  a  rule  for  the  asaignin^nt  of  an 
administration  bond,  the  Court,  vnthoui  determining 
whether  a  breach  has  been  eommiUed^  vnU  simply  decide 
whether  the  person  claiming  to  have,  it  assigned  has 
established  a  primd  facie  case  for  having  the  issua 
raised. 

In  this  case  a  rule  nisi  had  been  granted  for  the 
assessment  of  an  administration  bond  (see  ante,  p.  182), 
for  the  purpose  of  its  being  put  in  suit  against  the 
sureties. 

Edvrin  Ward  now  moved  that  the  rule  should  be  made 
absolute.  The  administratrix  had  brought  into  Court 
an  inventory  which  had  been  pronounced  insufficient. 
She  had  also  been  guilty  of  a  devastavit.  An  oppor- 
tunity should  be  afforded  to  the  next  of  kin  of  trying 
the  issue^  whether  a  breach  of  the  bond  had  not  been 
committed. 

Spinks,  Dr,,  showed  cause  against  making  the  rule 
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absolute.    The  next  of  kin  might  proceed  against  the 
administratrix  by  bill  in  Chancery. 

Sir  C.  Ceesswell. — I  must  make  the  rule  absolute. 
It  is  not  for  me  to  say  whether  a  breach  has  been  com- 
mitted or  not.  That  will  be  for  a  juiy.  If  the  next  of 
kin  establish  what  to  the  Court  seems  uprimd  facie  case, 
that  a  breach  has  been  committed,  they  are  entitled  to 
have  an  assignment  of  the  administration  bond,  in  order 
that  the  issue  may  be  formally  raised  by  putting  it  in 
suit  against  the  sureties. 

Rule  dbsoluU. 

Attorneys  for  plaintilf, 
HUliard,  Dale,  d*  StrcUaiu 


Adm. 

27  Nov.  1862 
20  Jan.  1868 


:} 


The  Leda. 


Before  the  Eight  Honourable  Dr.  Lushington. 

Practice — 18  <l&  19  Vict,  c,  90 — No  costs  against 
tlie  Lords  of  the  Adrnvrolty  as  Plaintiffs — Costs 
against  co^laintiffs, 

A  cause  of  damage^  arising  out  of  collision,  teas 
instituted  on  behalf  of  the  Queen  in  her  office  of  A  dmiralty, 
and  also  on  behalf  of  the  commander  and  crew.  Her 
Majestifs  vessel  having  been  fvund  to  blame,  the  Court 
declined  to  condemn  the  Crovon  in  costs,  biU  condemned  the 
commander  and  crew  to  pay  the  whole  of  the  costs. 

18  &  19  Vict.  c.  90,  authorising  costs  to  be  given  to  or 
ctgainst  the  Crown,  applies  only  to  actions  to  which  the 
Attorney-General  or  the  Lord  AdvoccUe  is  a  party. 

Co-plaintiffs  are  severally  liable  to  the  whole  of  Vie  costs. 

The  petition  was  filed  on  behalf  of  Her  Majesty  in  Her 
office  of  Admiralty,  and  also  on  behalf  of  George  Bones, 
commanding  her  Majesty's  ship  "Badger,"  and  of  the 
crew  of  the  '*  Badger,"  against  the  steamship  "  Leda,"  in 
a  cause  of  damage  in  consequence  of  a  collision.  The 
Court  pronounced  against  the  damage,  but  reserved  the 
question  of  costs. 

The  Queen* s  Advocate  and  the  Admiralty  Advocate,  for 
the  plaintiff's.— The  statute  18  &  19  Vict  c.  90  does  not 
authorise  costs  to  be  given  to  or  against  the  Crown, 
except  in  actions  to  which  the  Attorney-General  is  a 
party  :  and,  but  for  the  statute,  the  Court  has  no  power 
to  make  a  decree  against  the  Crown  for  costs,  still  less  to 
enforce  such  a  decree. 

Dr.  Deane,  Q.C.,  and  Lushington,  for  the  **Leda." 
The  statute  applies  to  all  causes  instituted  on  behalf  of 
the  Crown  ;  at  any  rate,  the  commander  and  crew,  as  co- 
pl^tifis,  are  liable  to  pay  the  whole  costs. 

Dr.  Lushington.  — I  propose  to  examine  the  prac- 
tice as  to  costs  in  Crown  cases  of  the  several  Courts, 
both  before  and  after  the  passing  of  the  statute.  .  I  think 


it  right  to  say  that  I  have  found  much  assistance  from  m 
article  published  on  this  subject  in  the  4  Jurist  (n.s. ', 
410:— 

First,  then,  as  to  the  practice  before  the  Statute — 

The  general  rule  as  to  the  exemption  of  the  Crvv:: 
from  costs  was  laid  down  by  the  House  of  Lords  in  tl: 
case  of  The  Lord  Advocate  v.  Lord  DungUzs,  9  d.  &  F:il 
178.  It  was  there  held  that  the  Lord  Advocat*^ 
Scotland  or  other  officer  of  the  Crown,  suing  on  beh^ 
of  the  Crown,  or  in  matters  in  which  the  CrowB  I^ 
interested,  is  not  liable  to  pay  costs  to  the  opf*^<.r 
party,  even  though  the  suit  may  have  been  improper^T 
instituted ;  that  in  this  respect  the  prerogative  of  tti 
Crown  is  the  same  in  Scotland  as  in  £ngland  ;  ai: . 
that  it  is  immaterial  whether  the  property  relative  tj 
which  the  suit  is  instituted  is  under  the  managemen:  • : 
the  Lords  of  the  Treasury  or  of  the  Conunifisioners  •:' 
Woods  and  Forests,  &c.  I  presume,  therefore,  the  Siii- 
rule  would  apply  if  the  property  were  under  ike  manage- 
ment of  the  Lords  of  the  Admiralty. 

At  Common  Law,  the  Crown  neither  gave  nor  roceirr-i 
costs.  The  reason  for  this  is  well  known — it  is  to  l^ 
found,  amongst  other  places,  in  the  judgment  delivere-i 
by  Sir  John  Leach,  in  the  case  of  Att.-Gen.  v.  Ijord  JA- 
burnham  (1  Sim.  &  Stu.  397).  Originally  no  costs  wer' 
recoverable  at  Common  Law,  except  in  the  form  of  b- 
creased  damages,  or  except  in  virtue  of  special  statutes  - 
then  came  the  statute  of  Gloucester,  by  which  costs  wtP 
made  recoverable ;  but  as  the  statute  did  not  mentioc 
the  Crown,  it  (Jid  not  bind  the  Crown.  By  a  later  statu:.- 
however  (83  Hen.  8,  c.  9)  it  was  expressly  provided  thj: 
the  King  should  recover  his  debt  with  costs. 

In  Equity,  the  rule  was  somewhat  different.  Tb^ 
Crown  never  gave,  sometimes,  but  occasionaUy  only, 
received  costs,  Kane  v.  Reynolds  (4  De  G.  M.  k.  G.  565  u 
The  reason  was  not  that  the  Court  disclaimed  the  autho- 
rity to  made  a  decree  condemning  the  Crown  in  cost?, 
but  that  it  had  no  power  to  enforce  such  a  decree,  if 
made,  and  therefore  declined  to  make  such  a  decree  i.i 
all.  Hence,  in  the  case  oiAtL-Gen.  v.  Sir  John  Hanrf^cr 
(4  De  G.  &  J.  206),  where  Stuart,  V.-C,  had  condemne-l 
the  Crown  in  costs  to  Sir  J.  Hanmer  (made  a  defendant 
before  the  passing  of  the  statute),  the  LordB  Justices  over- 
ruled the  decree.  On  the  other  hand,  the  Court,  ai  i: 
never  attempted  to  condemn  the  Crown  in  costs,  out  of 
equitable  considerations  rarely  thought  fit  to  give  co>ts 
to  the  Crown. 

In  the  Admiralty  Court,  the  Crown  neither  gave  nor 
received  costs.  Such  was  the  rule  I  stated  in  the  case  oi' 
the  Duke  of  Sussex  (1  W.  Rob.  274),  following  in  this 
respect  the  practice  of  the  Common  Law  Courtis,  anJ 
the  generally  acknowledged  doctrines  of  the  profession. 

In  the  Privy  Council,  a  cfiso  has  been  cited,  7^' 
Queen  v.  Belcher  (6  Moore,  P.  C.  471),  in  which  it  is 
said  the  Crown  was  condemned  in  costs.  Upon 
examination,  it  appears  that  the  Judicial  Committi>i> 
allowed  an  appeal  to  bo  made  under  exceptional  rir- 
cumstances  by  the  Lords  of  the  Admiralty,  upon  an 
order,  or  rather  a  recommendation,  that  costs  should  V 
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paid.     This,  however,  even    if  it  had  been  a  positive 
order,    which  it  was  not,  would  of  itself  prove  little. 
For  if,  as  is  probable,  by  costs  was  meant  the   costs 
of  the  previous  hearing  in  the  Court  below,  such  an 
order  was  not  only  within  the  jurisdiction  of  the  Court, 
but   free  from  any  difficulty  in  enforcement,   such  as 
occurs  in  ordinary  decrees,  where  the  order  to  pay  costs 
follows  the  judgment.     For,   imless    costs  were  paid, 
tho  appeal  would   not  have  been  heard.     This,   then, 
cannot  be  taken  as  a  precedent  for  an  order  against  the 
Crown  to  pay  costs.     On  the  contrary,  looking  to  tho 
terms  of  recommendation  in  which  it  was  expressed,  it 
rather  tends  tho  other  way.      But  nevertheless  it  ap- 
pears that,  when  the  appeal  came  on  to  be  heard  on 
its    merits,    tho   judgment   of  the    Court    below  was 
aJOHrmed,  and  the  cause  is  said  to  have  been  remitted 
"loiih  costs.    This  certainly  creates  some  difficulty  ;  but  I 
tliink  there  is  some  doubt,  though  none  is  expressed  in 
the  Report,   whether  the   previous  submission  of  the 
Crown  to  jMiy  costs,  as  the  condition  of  being  allowed  to 
appeal,  had  not  extended  to  the  costs  of  the  appeal 
itself.     The  difficulty  is  increased  by  the  fact  that  this 
judgment  by  the  Privy  Council  was  followed  by  myself 
in  the  case  of  "  The  Swallow  "  (Swab.  82),  which  took 
X>lac6  after  the  passing  of  the  statute,  and  which  I  shall 
presently  mention. 

In  1854  was  passed  the  Statute  18  &  19  Vict.  c.  90. 
That  statute  recites,  "  Whereas  in  divers  proceed- 
ings instituted  by  or  on  behalf  of  the  Crown  against 
the  Queen's  subjects,  in  respect  of  matters  relating  to 
the  revenue,  no  costs  are  recovered  by  thd  Crown  except 
in  certain  cases,  and  no  costs  are  paid  by  the  Crown  to 
tho  subject ;  and  whereas  it  is  expedient  to  assimilate 
the  law  as  to  the  recovery  of  costs  in  such  proceedings 
by  or  on  behalf  of  the  Crown,  to  that  in  force  as  to 
proceedings  between  subject  and  subject ; "  and  it  enacts 
that— 

(1).  In  all  informations,  actions,  &c.,  before  any  tribu- 
nal by  or  on  behalf  of  the  Cro^vn  against  any  corpora- 
tion or  person  in  respect  of  any  lands  or  of  any  goods 
or  chattels  belonging  to  the  Crown,  the  proceeds  whereof 
are  to  be  carried  to  the  Consolidated  Fund,  or  in  respect 
of  any  sums  of  money  owing  to  Her  Majesty  by  virtue  of 
any  vote  of  Parliament  for  the  seiTice  of  the  Crown,  or 
of  any  Act  of  Parliament  relating  to  the  public  revenue, 
Her  Majesty's  Attomey-Qeneral  or  in  Scotland  the  Lord 
Advocate  shall  be  entitled  to  recover  costs  on  behalf  of 
Her  Majesty,  where  judgment  shall  be  given  for  the 
Crown  in  the  saQie  manner  as  in  proceedings  between 
subject  and  subject,  and  such  costs  shall  be  paid  into  the 
Exchequer,  and  become  part  of  the  Consolidated  Fimd. 

(2).  If  in  any  such  information  a  judgment  shall  be 
given  against  the  Crown,  the  defendant  shall  bo  entitled 
to  recover  costs  in  like  manner  as  though  such  proceed- 
ing had  been  had  between  subject  and  subject ;  and  it 
shall  be  lawful  for  the  Commissioners  of  Her  Majesty^s 
Treasury,  and  they  are  hereby  required,  to  pay  such  costs 
out  of  any  moneys  which  may  be  hereafter  voted  by 
Parliament  for  that  purpose." 


I  now  come  to  the  decisions  after  the  Statute — 

In  the  Admiralty  Court,  I  am  referred  to  my  judg- 
ment in  the  case  of  The  SvoaUow  (Swab.  82),  as  con- 
demning the  Crown  in  the  costs  of  a  suit  like  the  present 
for  damage  arising  out  of  collision.  But  I  must  notice 
that,  though  that  cause  was  instituted  after  the  statute, 
neither  the  arguments  nor  the  judgment  advert  to  the 
statute,  but  the  judgment  is  expressed  to  be  founded 
upon  the  judgment  in  Qiaeem,  v.  JBeldier,  a  case  which  I 
had  not  then  the  opportunity  to  examine  so  minutely  as  I 
have  done  on  the  present  occasion.  Moreover,  in  the 
case  of  the  "Swallow,"  the  defendants  were  not  the 
officers  of  the  Crown,  tho  Lords  of  tho  Admiralty,  but 
Mr.  King,  the  officer  in  command  of  the  "Swallow," 
who  appeared  by  direction  of  the  Lords  of  the  Admiralty. 

In  the  Ecclesiastical  Court,  there  was  the  case  of 
Dyke  v.  Mrton  (10  Moore,  P.C.  460.).  The  Crown  had, 
by  its  nominee  the  Procurator-General  contested  in  the 
Prerogative  Court  the  validity  of  a  will  of  a  bastard, 
and,  on  being  cast,  appealed  to  the  Judicial  Committee. 
That  appeal  was  dismissed  with  costs.  The  counsel  against 
the  Crown  relied  on  the  statute,  but  the  judgment  of  the 
Court  does  not  allude  to  the  statute.  The  judgment  was 
given  by  myself,  and  I  know  that  it  was  the  judgment 
of  the  whole  Committee,  but  more  than  that  I  cannot 
remember.  It  is  certainly  a  case  in  point ;  because,  if 
the  statute  applies  to  actions  brought  by  the  Queen's 
Procurator-General,  it  must  apply  also  to  actions  brought 
by  the  Lords  of  the  Admiralty.  Once  extend  the  rule 
beyond  actions  brought  by  the  Attorney-General  and 
the  Lord  Advocate,  and  there  is  no  limit 

At  Common  Inw,  the  terms  and  effect  of  the  statute 
underwent  a  most  careful  eiuunination  by  the  Court 
of  Queen's  Bench  in  the  case  of  7%«  Qiceen  v.  Beadle 
(7  £11.  &  BL  492).  It  was  there  held,  with  evident  reluc- 
tance, but  unaiiimously,  by  all  tho  Judges — ^Lord  Camp- 
bell, the  present  Chief  Justice  Erie,  and  Mr.  Justice 
Crompton, — that  the  statute  authorised  costs  to  be  given 
to  or  against  the  Crown,  only  where  the  party  to  the 
action  was  the  Attorney-General  or  the  Lord  Advocate. 
Hence  the  judgment  by  the  inferior  tribunal,  condemning 
the  Commissioners  of  Excise  in  costs,  was  reversed.  I 
must  observe,  however,  that  the  case  of  Ih/kc  v.  Barton 
was  not  on  that  occasion  brought  to  the  notice  of  their 
Lordships. 

The  results  of  this  examination  seem  to  me  to  be — 

1st.  That,  but  for  the  statute,  the  Court,  both  on 
principle  and  authority,  would  not  make  a  decree  against 
the  Crown  for  costs.  The  cases  of  The  Qu^en  v.  Belcher 
and  l%e  Svxdlow  may  create  some  difficulty,  but,  in  my 
opinion,  are  not  so  pertinent  as  to  countervail  the 
above  conclusion. 

2ndly.  That,  as  to  the  effect  of  the  statute,  there  is 
conflict  between  the  decisions  in  i>^A»  v.  Barton,  and  The 
Queen  v.  Beadle,  each  decision  being  such  a  one  as,  in 
tho  absence  of  the  other,  I  should  regard  as  binding  on 
this  Court.  But,  looking  to  the  terms  of  the  statute, 
I  think  tho  Court  is  authorised  to  condemn  tho  Crown 
in  costs  only  in  suits  to  which  tho  Attorney- General  or 
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Lord  Advocate  is  a  party ;  and  I  am  not  certain  that  if 
in  this  case  I  decreed  costs  against  the  Crown,  the  decree 
could  be  enforced  by  the  authority  of  this  or  of  any 
other  Court.  I  shall,  therefore,  abstain,  from  so  doubtful 
a  course. 

But  there  is  nothing  to  prevent  the  Court  from  con- 
demning in  costs  the  co-plaintiffs,  the  commander  and 
crew  of  the  ship ;  for,  by  the  practice  of  this  Court,  co- 
plaintiffs  arc  severally  liable  for  the  whole  of  the  costs. 
I  shall,  therefore,  condemn  the  co-plaintiffs  to  pay  the 
costs  of  this  suit,  but  I  shall  do  so  with  the  fall  convic- 
tion that  they  will  be  protected  by  the  Lords  of  the 
Admiralty. 

The  Qiiecn*s  Advocate. — After  yom*  Lordship's  judg- 
ment, I  shall  think  it  right  to  recommend  to  my  clients, 
the  Lords  of  the  Admiralty,  to  i»ay  the  whole  costs  of  the 
suit. 

Dr.  Litshikgton. — I  am  sure.  Dr.  Phillimore,  in  so 
doing,  you  will  be  rightly  discharging  your  duty. 


Consistory  Gotirt 
of  Bochester. 

16  Jan.  1863. 


I 


Battiscombe  v.  Eve. 


(Before  Dr.  Robertson'  at  Doctors'  Commons.) 

A  building  erected  on  consecrated  ground  does  not 
become,  in  law,  a  church  without  dedicatimi. 

This  suit  was  brought  by  the  Rev.  Richard  Battis- 
combe, an  inliabitant  of  the  parish  of  Upminster,  in  the 
county  of  Essex,  and  diocess  of  Bochester,  against  Mr. 
Eve,  a  parishioner.  The  ground  of  the  action  was,  that 
the  defendant  had  prevented  the  plaintiff  occupying  a 
pew  in  the  parish  church,  which  has  been  recently 
rebuilt.  The  case  came  before  the  Court  on  the  admis- 
sion of  reformed  articles  of  accusation. 

The  Queen's  Advocate  {Phillimore),  and  Snfoiey,  for 
the  promoter. 

Deane,  Q.C,,  and  Spinks,  for  defendant. 

The  Learned  Judge  said : — The  question  which  I  have 
ultimately  to  decide  is  one  of  jurisdiction.  It  arises 
incidentally  on  the  admission  of  the  libel  as  reformed 
in  a  suit  for  "perturbation  of  church  seat "  brought  by 
the  Rev.  Richard  Battiscombe,  a  parishioner  and  inha- 
bitant of  Upminster,  in  the  county  of  Essex,  against 
Mr.  Eve,  of  the  same  parish,  who  is  one  of  the  church- 
wardens. The  facts  of  the  case,  as  far  as  it  is  necessary 
to  set  them  forth  on  the  present  occasion,  are  pleaded  in 
the  second  and  fourth  articles  of  the  libel.  They  are  as 
follows  : — "That  in  the  spring  of  Hie  year  1861  it  was 
arranged  at  a  meeting  of  the  parishioners  and  inhabitants 
of  the  pariah  of  Upminster  that  the  parish  church  should 
be  thoroughly  repaired  and  repewed,  and  that  a  subscrip- 
tion should  bo  raised  among  the  parishioners  to  cany 


such  arrangement  into  effect     That  accordingly  ibe  m. 
chiu-ch  was  (with  the  exception  of  one  arch  and  d- 
tower,  which  was  thoroughly  repaired),  with  the  aanctiy. 
and  approval  of  the  Lord  Bishop  of  the  diocess,  ptilj-, 
down,  and  rebuilt  on  the  old  foundation,  with  the  rt 
ccption  of  the  north  wall  thereof,  which  was  rtbci: 
beyond  the  line  of  the  old  foundation  of  the  chmth,  b .! 
within  the  limits  of  the  consecrated  churchyard  bt-lir-: 
ing  to  the  parish.     That  the  church  so  rebuilt  wass  •€ 
or  about  the  2nd  of  March,  1862,  formally  reopenf^L 
and  Divine  service  performed  therein  by  the  Lord  Bi^a-  r 
of  the  diocess  without  any  reconsecration,  and  that  n- 
reconsecration  of  the  said  church  was  necessary."   Vitj 
the  fact,  admitted  in  court,  that  the  ancient  church  ti? 
illegally  taken  down — %,  e.,  without  a  faculty  obtain  i 
for  that  purpose, — I  cannot  deal  in  the  present  suit ;  it 
is  a  ground  for  a  criminal  proceeding.     On  the  plcadis^^ 
as  I  have  stated  them,  arises  the  preliminary  qnei^tiVs 
whether,  when  a  building  intended  for  a  church  has  \»^^ 
or  may  be  erected  on  consecrated  ground,  such  builuir.;' 
becomes  in  law  a  church  without  dedication.     If  it  doa 
so  become,  I  have  jurisdiction  in  the  present  suit ;  (£ 
the  other  hand,  if  it  does  not  so  become,  I  hare  no  jar> 
diction  whatever.     Let  us  see,  then,  in  the  first  pWf. 
what  some  of  the  books  of  no  mean  authority  hare  c-a 
this  subject.     The  author  of  Pupilla  Oculi  (John  <!' 
Burgh),  par.  ix.  cap.  1,  "  De  consecratione  ecclesia?  n. 
altaris,  et  de  reconciliatione  ejusdem,"  at  fol  146  F. 
says  —  *  *  Intribus  casibus  debet   ecclesia,    dudnm  foa- 
secrata,   iterum    consecrari."      After    stating   tvo  w 
stances  which  do  not  bear  on  this  case,  he  proop^s  - 
**  Tertius  est  si  ecclesia  funditus  sit  disrupta,  vel  eikn)  fV 
toto  reparata  sive  ex  eisdem  lapidibus,  sive  ex  aliis. 
Tliis,  I  think,  is  precisely  to  the  point.  From  VaaEn-'- 
the  same  doctrine  is  clearly  deducible,  pars.  ii.  sect  ii- tit. 
1,  cap.  V.    The  chapter  treats  '*De  reconsecratione  etK- 
conciliationc  ecclesiarum,"  and  is  one  far  too  long  forme 
to  set  out.     I  pass  over  the  dictum  of  Lord  Coke  (3  U^- 
203),  as  by  some  it  may  possibly  be  said,  that  it  is  to-^ 
general,  and  not  precisely  to  the  point.     I  now  lurn  to 
Godolphin,  who,  mhia Repertorium,  chap.  ri.  sect  4,a|^*^ 
stating'some  of  the  forms  and  ceremonies  of  consecratioa 
both  in  the  Eastern  and  Western  Churches,  correctly  dm'^ 
this  inference  -.—"Although  the  patron  might  choosetk 
ground,  yet  the  prelate  was  to  come  and  consecrate  it- 
The  patron  might  bring  the  stones,  but  the  bishop  lai« 
the  foundation  }  the  workmen  might  with  the  xoiteM 
make  a  house,  but  the  bishop  by  the  consecration  made 
it  a  church.     It  was  but  the  dead  body  of  a  temple  till 
it  received  the  being  of  a  church  by  the  influence  of  thf 
diocesan. "    This  passage  shows  that  the  previous  coo^^' 
cratlon  of  the  ground  did  not  supersede  the  necessity  o 
the  dedication  of  the  church.     An  instance  precisely  t"? 
the  point  at  Lssne,  earlier  than  Justinian,  to  whose  tu» 
the  passage  I  have  read  from  Oodolphin  partly  refeTS,  an 
showing  by  its  date  that  Popery  has  nothing  to  do  wi 
the  matter,  may  be  found  in  the  4th  centmy  ia  ^^^^' 
bius*8  ffiatory  (lib.  x.  cap.  iv.).     The  Church  ^J^ '^-^ 
was  destroyed  during  the  persecution  under  Diocleti^ » 
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on  the  cessation  of  whicli  a  new  building  was  erected  on 
th&  same  site,  and  dedicated  with  much  solemnity.    To 
approach  many  centuries  nearer  to  our  own  time,  we  find 
in  OibsoniyoL  i,  p.  190),  that  when  the  church  of  South 
Mailing  had  not  only  been  polluted  (for  which  by  the 
law  of  England  reconciliation  would  have  been  sufficient), 
but  was  also  new-built,  and  then  used  for  Divine  service 
vrithout  consecration.   Archbishop  Abbott — ^who  surely 
cannot  be  fitirly  taxed  with  High  Church  opinions — 
placed  the  incumbent  and  parishioners  under  an  interdict. 
There  is  no  instance  of  late  years,  so  far  as  I  am  aware, 
in  which  the  question  I  am  investigating  has  directly 
arisen.     However,  in  Warner  v.  ChUes  (2  Curt.  315), 
which  was  a  question  of  church-rate  for  defraying  the 
expense  of  the  consecration  of  a  church  rebuilt  on  a  new 
site.  Sir  Herbert  Jenner  Fust,  a  most  cautious  judge,  in 
laying  down  the  law  at  the  close  of  his  judgment,  unhe- 
sitatingly says,  "  If  the  church  had  been  rebuilt  on  the 
same    site,    still   it   would  not   have  been    a   parish 
church  tUl  it  was  consecrated,  and   the  parish  must 
have  been  charged  with  the  expense  of    consecration 
of   such  a  church."     Still  later,  in  the  case  of  Thir- 
ner   v.  Tlu  RteUyr  of  Hanvodl  <md  Others  (1  N.    C. 
361),    it  may  be  seen  that  the  late  learned  Judge  of 
the  Ckmsistory  Court  of  London  made  no  doubt  that  a 
new  building  erected  on  consecrated  ground  would  not 
be  a  church  without  consecration.     These  two  dicta  are 
clearly  in  accord  with  the  law  and  practice  previously 
cited ;  and  here  I  might  without  impropriety  conclude 
this    judgment.      Nevertheless,     as    there   are   some 
persons  whose  notions  of  consecration  are  vague  and  un- 
defined, I  will  hazard  my  view  of  the  foundation  on  which 
the  law  of  consecration  rests,  sincerely  wishing  that  if  I 
am  in  error  I  may  be  put  right  by  a  superior  tribunal. 
To  constitute  consecration — or  rather,  to  adopt,  accord- 
ing to  that   acute  critic,   Emesti,  .the  accurate  word 
'*  dedication,"  for   dedication    includes   consecration — 
three  things  are  necessary  :— (1),  an  absolute  gift  or  sur- 
render of  property  to  the  service  of  the  Deity ;  (2),  God's 
acceptance  of  the  surrender  mediately  by  the  hands  of 


his  minister,  the  Bishop;  (3),  a  solemn  declaration,  called 
a  declaratory  sentence,  that  the  properly  is  accepted, 
and  set  apart  for  God's  service.     To  apply  these  re- 
quisites to  the  case  of  Upminster,  before  the  year  1861 
there  stood  the  gift  and   surrender  not   only  of  the 
ground,  but  also  of  the  building  itself —the  church.    But 
how  stands  the  matter  now  ?    A  jtart  of  the  gift  has  been 
destroyed ;   the  church  has  been  taken  down  without 
legal  authority.      I  am  asked  to  hold  that  the  newly- 
orected-building,  which  has  no  one  of  the  requisites  I 
have  pointed  out,   standing,  as -I  assume  it  does,  on 
consecrated  ground,  is  a  perfect  substitute  at  this  time 
for  the  original  gift    This  I  cannot  do  without  high 
authority ;  in  fact,  I  have  shown  that  the  authority  is  on 
the  other  side.    According  to  my  view,  this  new  building 
is  not  at  present  God's  house  ;  it  is  the  property  of  those 
who  caused  it  to  be  built    Though  it  may  be  used  for 
prayer,  I  know  of  nothing  in  law  to  prevent  its  use  for  any 
profime  purpose  whatever.    Divine  service,  followed  by  a 
sermon,  was  no  doubt  read,  as  pleaded,  on  a  certain  day 
in  this  building  in  the  presence  of  the  diocesan ;  but 
most  certainly,  according  to  my  view,  praying  and  preach- 
ing are  not  of  the  substance  cf  dedication,  though  when 
preceded  by  dedication  the  former  is  a  most  effectual 
means  to  procure  the  Divine  blessing  on  that  undertaking. 
I  pretend  not  to  specify  the  very  serious  mischief  which, 
if  I  am  right  in  my  view  of  the  doctrine  of  dedication, 
has  taken  place  in  Upminster,  and  in  other  parishes 
placed  in  the  same  predicament.    An  Act  of  Parliament 
may  be  required  to  remedy  it    I  have  stated  the  law  as 
I  find  it  in  books  of  no  mean  authority,  and  in  addition 
1  have  ventured  to  offer  my  opinion  of  the  ground  on 
which  the  law  rests.     It  remains  for  me  to  say  only  that 
I  cannot  hold  the  new  building  on  consecrate  ground 
at  Upminster  to  be  a  church,  and  consequently  that  £ 
have  no  jurisdiction  to  deal  with  the  suit  for  ''perturba- 
tion of  church  seat."    Certainly,  if  I  had  jurisdiction,  I 
would  order  a  further  reformation  of  the  libeL 

SfUiU  diimi889d  accordingly. 


tmmmmi'^'^ 


you  I. 


JS 
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EQUITY. 


>r.  I 


Pratt  v.  Bull. 


Lord  Chancellor. 

12,  23  Jan.  1863. 

Order  of  the  Court  of   ProbcUe—l   <fe  2  Viet 
c.  110,  M.  13,  18—20  ds  21  Vict  c.  77, «.  25. 

NotwUhstanding  the  25th  section  of  (he  20  d:  21  Vict, 
c,  77,  the  Orders  of  the  Court  of  Probate  are  not  charges 
upon  land  enforceable  in  Equity  within  the  Idth  sect,  of 
the  Id:  2  Vict.  c.  110. 

Semble,  the  Court  of  Probate  has  power  to  enforce  its 
orders  by  torits  of  fi.  fa.  and  elegit 

This  was  an  appeal  from  an  order  of  Vice-chancellor 
Stuart,  allowing  a  demnrrer  to  a  bill,  in  which  the 
plaintiff  sought  to  enforce,  as  an  equitable  charge  upon 
certain  leaseholds  belonging  to  the  defendant,  an  order  of 
the  Court  of  Probate,  that  he,  the  defendant,  should  pay 
to  Mary  Bull  an  annuity  of  25/.  during  her  life. 

This  order  was  subsequently  made  a  rule  of  the  Court 
of  Probate,  and  registered  in  the  Common  Pleas  by  Mary 
Bull,  who  afterwards  assigned  the  benfJfit  of  the  order 
to  the  plaintiff. 

The  Vice-Chancellor's  judgment  is  reported  supra, 
p.  47,  where  the  pleadings  are  stated  more  at  length. 

The  25th  sect,  of  the  20  &  21  Vict.  c.  77,— the  Act 
which  established  the  Court  of  Probate— enacted,  that 
the  Court  of  Probate  **  shall  have  the  like  powers,  juris- 
diction, and  authority  for  *  *  *  *  and  generally 
for  enforcing  all  orders,  decrees,  and  judgments,  made 
or  given  by  the  Court  under  this  Act  ♦  ♦  •  • 
as  are  by  law  vested  in  the  High  Court  of  Chancery 
for  such  purposes,  in  relation  to  any  suit  or  matter 
depending  in  such  Court " 

The  13th  and  18th  sects,  of  the  1  &  2  Vict  c.  110 
were  much  commented  on.  The  15th,  17th,  19th,  20th, 
and  21st  sections  of  the  same  Act,  and  the  Chancery 
Orders  of  the  10th  of  May,  1839  (Cons.  Ord.  XXIX. 
6—10)  were  also  referred  to  during  the  argument. 

Malins,  Q.C.,  Bilton,  and  ff.  Matthevos  (of  the 
Common  Law  Bar)  for  the  plaintiff. 

Bacon,  Q.C»f  and  Hardy,  for  the  defendant. 

23  Jan. 

The  Lord-CuakcSLLok  said,  that,  by  the  1  &  2 
Vict.  c.  110  (sects.  13  and  18),  the  Legislature  had 
given  to  every  judgment  or  decree  of  any  of  the 
Superior  Courts  of  Law  or  Equity,  a  very  peculiar  effect 
and  operation.  It  operated  as  a  charge  upon  all  the 
estate  and  interest  of  the  debtor  in  any  lands  or  here- 
ditaments ;  and  the  creditor,  at  the  end  of  a  year,  had 
the  same  remedies  in  a  Court  of  Equity,  as  if  it  were 
such  a  charge.    This  enactment  gave  to  a  creditor,  in 


respect  of  a  judgment,  the  same  charge,   and  the  si^ 
rights,  as  an  incumbrancer  by  contract  would  have  1^ 
upon  any  interest  of  the  debtor  in  any  lands  or 
ditaments.    Its  object  was,  to  enable  a  judgment  credit 
by  means  of  a  suit  in  Equity,  to  reach  and  realise  varii 
interests  in  land,  which  could  not  have  been  exten^ 
under  an  elegit.     Thus  it  gave  to  the  judgment  credill| 
a  new  right,  to  be  pursued  by  a  new  suit  in  Eqmt| 
but  neither  the  chaige,  nor  the  right  to  institute  4 
suit  could,  with  any  propriety,   be  called  part  of  t^ 
"power,  jurisdiction,  or  authority"  of  the  CJourt  whoi 
judgment  or  decree  it  was.    If  it  were  so,  a  suit,  i| 
Equity,  to  enforce  a  judgment  of  the  Court  of  Qneea*! 
Bench,  would  be  part  of  the  power  of  tlie  latter  Comt 
Nor  could  a  new  suit  upon  a  decree  of  the  Court  9 
Chancery  be  denominated  part  of  its  "power,  jlmsdi^, 
tion,  and  authority "  for  enforcing  ita  decree ;    wordii 
which  were  however    appropriate,    if   referred   to  the 
process  by  writs  of  cle^  and^.  fa. 

The  question  to  be  decided  in  this  cause  was,  whether, 
by  virtue  of  the  25th  sect  of  the  Probate  Act  (which  hii 
Lordship  read),  a  judgment  or  order  of  the  Court  of 
Probate  was  attended  with  the  same  consequences, 
as  regards  creating  a  charge  on  the  real  property  of  the 
debtor,  and  giving  a  right  to  institute  a  suit  in  Etiuity— 
as  were  by  the  1  &  2  Vict.  c.  110,  given  to  judgments 
and  decrees  of  the  Superior  Courts  of  Law  and  Equity. 

His  Lordship  was  of  opinion,  that  this  charge  and 
this  right  to  institute  a  suit  could  not,  in  any  sense,  be 
treated  as  part  of  the  power,  jurisdiction,  and  authoritr 
of  the  Court  of  Chancery,  for  enforcing  its  decrees ;  and 
that  the  words  in  the  Probate  Act  (sect  25)  only  denoted 
the  ordinary  power  of  enforcing  decreed  by  writs  of 
elegit  and  fi,  fa.  The  appeal  must  be  dismissed  with 
costs. 


Lord  OhanoeUor.  I  p^^^^  ^  Nicksok. 

14,  15,  23  Jan.  1863.   ) 

Will — ConstriLction — Acknowledgment  of  ffeir. 

A  testator,  by  a  codicil  to  his  will,  acknowledged  T,  A. 
to  be  his  next  of  kin  and  heir-at-law  to  all  his  real  and 
personal  property,  situate  in  the  parish  of  M, — 

Held,  that  this  amounted  to  a  specific  devise  of  all  tJ^ 
testator's  lands  in  the  parish  of  M, 

Samuel  Kewns,  by  his  will  dated  the  3rd  of  December, 
1832,  after  directing  payment  of  his  debts,  devised  cer- 
tain real  estate,  in  Chorlton-upon-Medlock,  and  his 
residuary  personal  estate,  to  trustees,  upon  trust  for  ^ 
wife  for  life,  and  after  her  decease,  as  to  one  moiety,  i^ 
trust  for  his  brother  John  Newns,  his  heirs,  ezecators, 
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administrators,  and  assigns,  and  if  he  should  not  be 
living  at  the  testator^s  decease,  then  for  his  children  and 
issue  in  manner  therein  mentioned ;  and  as  to  the  other 
moiety  in  trust  for  his  brother  William  Newns,  and  his 
children  and  issue  in  like  manner,  and  he  appointed  the 
trustees  to  be  executors  of  his  wilL 

The  testator  afterwards  purchased  other  real  estate  in 
Chorlton-upon-Medlock,  and  at  the  time  of  his  death 
was  seised  as  well  of  the  real  estate  so  purchased,  as  of 
that  included  in  the  above  mentioned  devise. 

On  the  3rd  of  January,  1843,  the  testator  made  a 
codicil  (the  validity  of  which,  however,  was  not  ad- 
mitted by  the  persons  claiming  under  the  will)  in  the 
follovdng  terms : — 

"  I,  Samuel  Newns,  of  Greenhays,  in  the  parish  of 
Manchester,  in  the  county  of  Lancashire,  acknowledge 
Thomas  Nickson,  my  second  cousin,  shopkeeper,  No.  21, 
Chester  Street,  Chorlton-upon-Medlock,  in  the  parish  of 
Manchester,  in  the  county  of  Lancashire,  to  be  my  next 
of  kin  and  heir-at-law  to  all  my  real  and  personal  pro- 
perty, situate  in  the  parish  of  Manchester  in  the  county 
■  of  Lancashire.  If  my  wife  survives  me,  in  two  years 
after  my  wife's  death  my  second  cousin,  Thomas  Nick- 
son,  and  next  of  kin,  to  take  possession  of  aU  my  real 
and  personal  property,  and  to  pay  all  my  just  debts, 
according  to  my  will ;  Thomas  Nickson,  my  second 
cousin,  is  my  next  of  kin  and  heir-at-law,  as  my 
brother  John  is  dead,  and  has  left  no  issue.  The  reason 
I  give  Thomas  Nickson  this  written  document  is,  I  am 
afraid  my  executors  will  not  put  my  will  into  Court,  as 
they  wanted  me  to  bum  my  will.  Executed  this  third 
day  of  February,  in  the  year  of  our  Lord  1843." 

The  testator  died  in  the  year  1845,  and  the  surviving 
trustee  and  executor  of  the  will  never  proved,  nor  acted 
in  the  trusts  thereof. 

John  Newns,  the  brother  of  the  testator  mentioned  in 
his  will,  died  without  issue  in  the  lifetime  of  the  testator. 

William  Newns,  the  other  brother  of  the  testator  men- 
tioned in  his  will,  died  in  the  lifetime  of  the  testator, 
leaving  two  daughters  and  one  son. 

The  testator's  widow  died  in  1857. 

In  July,  1861,  the  defendant,  Thomas  Nickson,  ob- 
tained probate  of  the  testator's  will,  and  of  the  codicil 
set  out  above. 

In  October,  1862,  the  defendant  caused  the  real  estate, 
of  which  the  testator  died  seised,  to  be  put  up  for  sale 
by  auction ;  part  was  sold,  though  the  purchase  was  not 
completed  at  the  time  of  filing  the  biU  ;  the  residue  was 
bought  in. 

The  bill  was  filed  by  the  son  of  William  Newns,  who 
was  the  heir-at-law  of  the  testator,  and  his  sisters,  toge- 
ther with  their  husbands,  to  have  the  rights  of  all 
parties  in  the  testator's  real  estate  ascertained,  and  to 
restrain  the  defendant  Thomas  Nickson  from  selling  the 
same. 

It  appeared  upon  the  face  of  the  will  that  Chorlton- 
npon-Medlock  was  in  the  parish  ot  Manchester. 

The  defendant  demurred,  and  the  demurrer  was  allowed 
by  the  Vice-Chancellor  Stuart. 


The  plaintiffs  appealed. 

The  question  upon  the  appeal  was,  whether  or  not  the 
codicil  deprived  the  plaintifTs  of  the  real  estate  to  which 
they,  or  one  of  them,  would,  but  for  the  codicil,  have 
been  entitled  under  the  will,  or  by  descent. 

MalinSf  Q.C,,  and  /.  L.  Bird,  for  the  plaintiffs. 
The  words  of  the  codicil  are  not  sufficiently  distinct  to 
amount  to  a  devise  of  the  real  estate, 
Jackson  v.  Craig,  15  Jur.  811. 
AdaTtiSY.  Adams,  1  Hare,  537. 
Where  a  testator  is  under  a  mistake  as  to  the  status 
of  the  object  of  his  bounty,  a  gift  made  by  him  is  void, 
Kennell  v.  AbboU,  4  Yes.  802. 
Where  a  revocation  goes  upon  an  erroneous  supposition 
that  the  object  of  the  testator's  former  bounty  is  dead,  it 
wiU  be  set  aside, 

Campbell  v.  French,  3  Ves.  321. 
Doe  V.  Evans,  10  A.  &  £.  228. 
Here  the    testator   clearly  thought   that   his    brother 
William  had  died  without  issue. 

"Acknowledge"  is  not  so  strong  a  word  as  "de- 
clare." 

E.  K,  Karslake  for  the  defendant  Thomas  Nickson. 
The  intention  to  devise  the  land  is  sufficiently  clear 
upon  the  codicil ;  the  form  of  words  is  not  to  be  re- 
garded, 

Sheppard*8  Touchstone,  p.  416. 
The  case  of  Kennell  v.  Abbott  is  an  authority  for 
setting  aside  a  gift  only  in  case  of  fraud  on  the  part  of 
the  donee  :  where  there  is  no  fraud,  a  mere  mistake  will 
not  inyalidate  a  gift  by  will, 

Giles  V.  Giles,  1  Keen,  685. 

RishUm  V.  Cobb,  9  Sim.  615  ;  5  My.  &  Or.  145. 

SehZoss  V.  Stiebel,  6  Sim.  1. 
Where  the  person  is  ascertained,  an  error  in  description 
is  immaterial, 

Doe  V.  Bouse,  5  C.  B.  442. 
The  acknowledgment  of  a  person  as  heir  is  sufficient  to 
constitute  him  a  devisee. 

/.  L,  Bird,  in  reply,  commented  on 

Doe  V.  Haslewood,  6  A.  A;  £.  167. 

Doe  V.  Pratt,  6  A.  &  E.  180. 

Tilley  v.  Collyer,  3  Keb.  589. 

Taylor  v.  Webb,  Sty.  307,^19  ;  s.  c.  sub.  nom.  Mar- 
ret  V.  Sly,  2  Sid.  75. 

See  1  Jarm.  on  Wills,  331  (3rd  ed.). 
The  expression  ''heir-at-law"  must  be  taken  in  the  same 
sense  throughout  the  codicil;  but  the  reference  to  the 
testator's  brother  John  shows  that  it  is  to  be  taken  in 
the  sense  of  hceres  mUvs. 

The  Lord  Chancellor. — The  plaintiffs'  title  is 
derived  under  the  will  of  Samuel  Newns,  dated  the  3rd 
of  December,  1832  ;  the  defendant's  title,  under  a  codicil 
to  the  will,  dated  Uhe  3rd  of  February,  1843.  The 
defendant  alleges,  that,  in  the  first  sentence  of  the 
codicil,  there  is  a  specific  devise  to  him  in  fee  simple ; 
and,  therefore,  a  revocation  of  the  devise  in  the  will.     In 
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the  Court  below,  the  judgment  was  not  founded  on  the 
construction  of  the  codicil,  but  on  the  insufficiency  of 
the  allegations  in  the  biU ;  and  the  Vice-Chancellor 
allowing  the  demurrer,  gave  leave  to  amend.  As  I  can- 
not discharge  this  leave,  and  the  construction  of  the 
codicil  may  be  affected  by  more  accurate  allegations,  I 
give  this  judgment  without  prejudice  to  any  questions 
that  may  arise  on  the  amended  bUL 

The  first  part  of  the  codicil  is  to  the  following  effect : — 
*'  1  acknowledge  Thomas  Nickson  to  be  my  next  of  kin 
and  heir-at-Uw,  to  all  my  real  and  personal  property, 
situate  in  the  parish  of  Manchester.*'  I  am  of  opi- 
nion that  these  words  are  a  good  devise  in  fee  simple 
to  Thomas  Nickson,  of  all  the  testator's  lands  in  the 
parish  of  Manchester.  Nothing  is  better  settled  than 
that  the  words,  •*!  make  A.  my  heir,"  or  **A.  is  my 
heir,"  amount  to  a  devise.  In  Taylor  v.  WM,  Rolle, 
C.J.,  says,  *' We  may  colleet  the  testator*8  meaning  to 
be,  by  making  of  the  party  his  heir,  that  he  should  have 
his  lands ;  and  it  is  all  one,  as  if  he  had  said  heir  of  his 
lands."  And  Jerman,  J.,  says,  **  The  word  heir  implies 
two  things — 1st,  that  he  shall  have  the  lands  ;  2nd,  that 
he  shall  have  them  in  fee  simple. " 

In  1  Powell  on  Devises,  Ed.  Jarm.  809,  it  is  said, 
I  think  correctly,  *'if  one  claim  under  the  description 
of  heir,  he  must  show  that  he  is  heir  in  that  sense  in 
which  the  testator  used  the  term.  Kow  an-  heir  may  be 
in  four  ways  : — 1st.  Heir  with  relation  to  the  ancestor 
of  the  person  so  described  as  heir  general  2nd.  Heir 
by  particular  description  of  the  testator  as  heir  special 
3rd.  Heir  with  relation  to  property  or  the  thing  to  be 
inherited.  4th.  Heir  by  inference."  Under  the  second 
head  is  a  reference,  not  very  coirectly,  made  to  the 
language  of  Lord  Chief  Justice  Hobart  in  (Mindm  v. 
CUrke  (Hob.  29). 

In  Sparke  v.  PameU  (Hob.  76),  it  is  said,  "  though 
none  can  be  truly  heir  but  he  that  the  law  makes,  yet 
there  is  an  heir  by  appellation  and  vulgar  acceptance 
which  intimates  the  state  of  a  true  heir ;  and,  thei^efore, 
if  by  my  will  I  appoint  that  J.  S.  shall  be  heir  of  my 
land,  he  shall  have  it  in  fee ;  for  such  estate  as  the 
ancestor  hath,  he  is  to  inherit." 

It  was  contended  by  the  plaintiffs,  that  the  word 
*'  acknowledge  "  was  not  sufficient  to  constitute  a  devise, 
and  recognised  only  a  degree  of  personal  relationship, 
but  the  answer  is,  that  the  words  are  **  heir  to  aU  my 
real  and  personal  property  in  the  parish  of  Manchester," 
which  show  that  the  words  do  not  denote  personal  rela- 
tionship, but  inheritance. 

Nor  is  the  w(ad  ''acknowledge"  insufficient  In  the 
Civil  Law  it  was  originally  necessary  to  use  particular 
words  to  make  a  valid  institution  or  appointment  of  an 
heir,  but  this  necessity  was  removed  before  the  time  of 
Justinian,  Cod.  Hb.  vi.  tit.  zxiii.  c.  xv., 

**QmlfUslibet  confeeta  smtaUiis^  vel  qmlibet  loquendi 
gtTMTt  fomuUa  instUuHo  vaUat :  n  modo  per  earn  liquebU 
voluiUati$  intentio,^*  and  this  is,  certainly,  the  rule  of  our 
law  on  the  subrject. 

It  has  been  insisted  that  the  concluding  words  of 


the  will,  "Thomas  Kickson,  my  second  cousin,  is  my 
heir-at-law,  and  next  of  kin,  as  my  brother  John  is  dead, 
and  has  left  no  issue,'*  must  be  taken  not  merely  to 
mean  what  was  expressed,  but  also  to  prove  that  the 
testator  believed  that  William  was  dead,  without  issue, 
which  was  false,  and,  therefore,  that  the  devise  was  made 
under  a  false  impression,  and  was  consequently  void.    No 
such  inference  can  be  drawn.    I  cannot  presume  that  th^ 
testator  made  his  will  under  that  impression,  unless  he 
told  me  so.    The  death  of  John  might  be  suffident  to 
induce  him  to  act  as  he  has  done.    My  Opinion  is^  that 
all  the  testator's  real  estate  in  the  parish  of  Manchester 
is  well  devised  to  Thomas  Nickson  in  fee,  and,  therefore, 
the  demurrer  must  be  allowed.     Dismiss  the  petition 
with  costs  ;  but  leave  unaffected  that  part  of  the  order 
which  gives  leave  to  amend.     I  repeat,  ihat  I  leave 
altogether  open  any  question  which  may  be  raised  upon 
the  amended  bill. 


lK>rd  Chanoellor 

15,  28  Jax.  1863 


"•! 


Ebslsten  V,  £dislstek. 


Practice — Negotiations  previous  to  commencement 

of  SuU-'Coate. 

A  auccessful  plaintiff  wiU  not  he  deprived  of  hi*  costs 
heomue  in  negotiations  antecedent  to  the  stut  he  had  been 
offered  aU  that  could  he  obtained  by  the  suit^ — except  in 
eases  of  bad  faith,  or  where  the  negotiations  amounted  to  a 
binding  release  from  the  cause  of  suit. 

This  was  an  appeal  from  a  decree  of  Vice-chancellor 
Wood,  restraining  the  defendants  from  using  a  trade- 
mark colourably  resembling  that^f  the  plaintiff,  direct- 
ing an  account  of  the  profits  made  by  the  use  of  such 
trade-mark,  and  ordering  the  defend^ts  to  pay  the  costs 
of  the  suit.  \ 

Previous  to  the  commencement  of  th^oit,  the  plaintiff 
wrote  to  the  defendants,  offering  to  accej^  the  following 
terms : —  X 

Ist.  The  written  undertaking  of  the  deftvdants  in  the 
tenns  in  which  an  injunction  would  be  granW>  without 
prejudice  to  the  plaintiff's  remedy  in  even^  of  future 
infringement.  *  \ 

2nd.  Such  an  account  and  payment  of  proHs  as  tlie 
plaintiff  would  be  entitled  to  under  a  decree,     k 

Srd.  An  admission  and  apology  to  be  incorpc)^^^  ^ 
the  undertaking  above  referred  to,  and  the  pupKcation 
thereof  in  The  Times  at  the  defendant's  expense.   I 

4th.  The  payment  of  the  whole  of  the  plain 
in  reference  to  the  case. 

The  defendants,  in  letters  written  without  ptt 
agreed  to  the  1st  and  4th  terms ;  offered  to  pay 
money  in  Ueu  of  profits,  with  liberty  for  the 
to  inspect  the  defendants'  books,  so  as  to 
what  cases  goods  bearing  his  mark  had  been 
from  them ;   but  they  refused  to  publish  an 
tisements,   except  an  advertusement  that  the 
having  objected  to  the  use  of  the  mark  of 
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and  Anchor  (the  trade-mark  used  by  the  defendants), 
as  liable  to  be  taken  for  his  maik  of  an  anchor, 
they  had  abandoned  the  nse  of  an  anchor  as  part  of 
their  mark. 

The  plaintiff  then  gave  notice  to  the  defendants  that 
he  had  given  instructions  for  a  bill,  and  that  he  was 
disinclined  to  continue  the  negotiations. 

HoU,  Q.C.,  and  L.  Field  appeared  for  the  plaintiff. 

Sir  H,  Cavms,  Q.C,,  Cfiffard,  Q,0.,  and  A.  Smith  tot 
the  defendants. 

The  Lord  Chancbllob,  after  affirming  the  Vice- 
Chancellor's  decree  as  to  the  injunction  and  account, 
proceeded  to  remark,  that  it  had  been  contended  that  the 
suit  was  unnecessary,  on  the  ground  that  the  defendants 
had,  previously  to  the  filing  of  the  bill,  offered  all  that 
could  be  obtained  by  the  suit.  He  could  not  take  notice 
of  negotiations  antecedent  to  the  suit,  save  in  cases  of 
bad  faith,  or  where  the  negotiations  had  amounted  to  a 
binding  release  of  the  cause  of  suit.  Nor  could  he 
assume  any  arbitrary  power  of  controlling  the  costs. 
If  the  plaintiff  was  entitled  to  the  relief  he  sought,  he 
was  also  entitled  to  the  costs  of  obtaining  it.  The 
defendants  in  the  present  case  had  defended  the  suit 
with  the  view  of  resisting  the  plaintiff's  claim,  and, 
having  taken  the  chance  of  obtaining  a  benefit,  must 
bear  the  costs. 

The  petition  of  rehearing  was  dismissed  with  costs. 

Note, — See,  also, 
MiUingUmY.  Pox,  8  Hy.  ft  Cr.  888,  852. 
Ciilbwny,  Simms,  2  Hare,  543,  560. 
KeUyy.  Hooper,  1  Y.  &  C.  C.  C.  197. 
Mctcartney  v.  Cfraham,  2  R  &  M.  858. 
Willicma  v.  Thomas,  2  Dr.  ft  Sm.  29,  37. 


IfOrds  JTnstioea 

23  Jan.  1863 


'"i 


Be  Wilson's  Estate. 


Manor-^opyholds — Lands  Clauses  Consolidation 
Act,  1845,  ss.  73,  95,  d6^Ri^IUs  of  tenant  far 
Itfe  of  Manor  to  moneys  paid  far  compeTiscUian 
far  fines  and  seignoriod  rights — Copyhold 
Enfranchisemicnt  Acts,  1852 — 1868. 

The  te/naTUfoT  life  of  a  manor  is  entitled  to  such  part 
of  the  moneys  paid  into  Court,  in  respect  of  the  lorcFs 
rights  in  copyhold  lands  taken  by  a  railway  company,  €ts 
is  properly  apportiUmable  in  respect  of  actual  damage 
already  done  to  the  life  estate  by  taking  of  soilf  4x, ;  but 
he  is  not  entitled  to  the  corpus  of  any  sum  wlUch  ma;y  be 
speculatively  apportioned  in  reject  of  fines,  that  toould 
probably^  but  for  the  purchase  by  the  company,  ha/ve  become 
payable  to  him,  as  tenant  for  life. 

The  Copyhold  Enfranchisement  Acts^  cibove  mentioned, 
do  not  vary  the  eoTistruotian  of  the  copyhold  clauses  of  the 
Lands  Okmses  Consolidaticn  Act,  though  the  special  Act 


incorporating  it  bears  date  since  that  of  the  cfirlier  Copy- 
hold Enfrwnchisffm/snl  Act,  and  the  conveyance  to  the 
company  since  the  later. 

The  manor  of  Hampstead  was  vested  in  the  appellant, 
Sir  Thomas  Maryon  Wilson,  for  his  life,  with  remainders 
over.  Lands,  of  copyhold  tenure  held  of  the  manor, 
were  taken  by  the  Hampstead  Junction  Railway  Com- 
pany, under  their  Act  (the  Hampstead  Junction  Railway 
Act,  1S53) ;  and  a  sum  of  4,698^.  was  awarded,  as  com- 
pensation for  the  enfranchisement  of  the  lands  taken  by 
the  company.  This  money  having  been  paid  into  Court, 
Sir  Thomas  Maryon  Wilson  presented  his  petition,  claim- 
ing to  be  entitled  thereout,  for  his  own  use  and  benefit,  to 
a  sum  of  1,0162.,  as  representing  the  fines  for  admittance, 
which  would  have  become  payable  to  him,  as  lord,  under 
the  Copyhold  Acts  of  1852  and  1858  (15  ft  16  Vict, 
c.  51 ;  21  ft  22  Yict.  c.  94),  before  enfranchisement. 
Upon  the  hearing  of  the  petition,  in  July,  1861,  an 
inquiry  was  directed,  whether  any  fines  would  have  been 
due  and  payable  under  21  ft  22  Vict  c.  94,  sect.  6,  from 
such  of  the  copyholders  as  were  admitted  prior  to  the 
Ist  July,  1853,  to  the  copyholds  purchased  by  the 
company ;  and  whether  the  petitioner,  as  tenant  for  life, 
was  entitled  to  such  fines,  and,  if  so,  what  proportion  of 
the  fund  in  Court  represented  the  amount  of  such  fines. 
The  Chief  Clerk  found  that  fines  would  have  been  pay- 
able by  the  copyholders ;  that  the  petitioner,  as  tenant 
for  life,  was  entitled  to  them  ;  and  that  1,0162.  repre- 
sented the  amount. 

The  case  came  before  the  Vice-Chancellor  (Sir  W.  P. 
Wood),  upon  a  summons  to  vary  the  Chief  Clerk's 
certificate.  The  provisions  of  the  Copyhold  Acta,  appli- 
cable to  the  question,  were  as  follows  :— 16  ft  16  Vict, 
c.  51,  s.  1,  provides,  that,  at  any  time  after  the  next 
admittance  to  any  lands  which  should  take  place  on  or 
after  the  1st  July,  1853,  it  should  be  lawful  for  the 
tenant  so  admitted,  or  for  the  lord,  to  compel  enfranchise- 
ment upon  certain  terms.  21  ft  22  Vict.  c.  94,  s.  6, 
enacts,  that,  notwithstanding  sect.  1  of  16  ft  16  Vict. 
c.  61,  it  should  be  lawful  for  any  tenant,  or  lord,  of  any 
copyhold  lands,  to  which  the  last  admittance  should 
have  taken  place  before  the  1st  July,  1853,  to  require 
and  compel  enfranchisement :  provided  always,  that  no 
such  tenant  should  be  entitled  to  require  such  enfran- 
chisement until  after  payment  or  tender  of  such  a  fine  as 
would  become  due* and  payable,  in  the  event  of  admit- 
tance or  death,  subsequent  to  the  1st  of  July,  1853  ;  and 
also  of  two-thirds  of  such  a  sum  as  the  steward  would 
have  been  entitled  to  for  fees  in  respect  of  such  admit- 
tance. The  73rd,  95th,  and  96th  sects,  of  the  Lands 
Clauses  Consolidation  Act,  1845,  were  also  most  material 
to  the  question. 

Wood,  V.-C,  had  varied  the  certificate,  by  declaring 
that  the  petitioner  was  entitled  to  no  part  of  the  fund,  in 
respect  of  fines  which  might  speculatively  have  become 
due  during  his  life,  but  only  to  such  as  had  actually 
become  payable,  and  to  such  sum  as  was  actually  appor- 
tionable  in  respect  of  immediate  damage  to  the  life 
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estate.  From  this  order  Sir  Thomas  Maryon  Wilfloii 
appealed.  The  case  is  reported  before  the  Vice-Chan- 
cellor, in  2  J.  &  H.  619. 

RoU,  Q.Cf  and  ffetheringtoriy  for  the  appellant,  con- 
tended, that  the  Yice-Chancellor  had  acted  on  th® 
supposition  that  the  Lands  Clauses  Consolidation  Act 
was  applicable  to  this  case,  as  from  its  date  ;  whereas,  it 
only  applied  to  the  case  from  the  date  of  the  special  Act 
which  incorporated  it — i.  e.,  from  1853  ;  and  therefore 
must,  in  such  a  case,  be  interpreted  by  reference  to  the 
law  as  it  existed  in  1853.  That,  by  the  Copyhold 
Enfranchisement  Act,  1852,  every  copyholder  could, 
in  1853,  compel  the  lord  to  enfranchise,  by  making 
a  surrender  to  a  trustee  on  trust  to  re-surrender  if 
admitted  before  1853  ;  if  admitted  after  1853,  then 
without  such  surrender  on  the  terms  mentioned  in  the 
Act.  Afterwards  by  the  Copyhold  Enfranchisement  Act 
of  1858,  the  copyholder,  whether  admitted  before  or 
after  1853,  could  compel  the  enfranchisement,  upon 
payment  of  the  fines  there  mentioned.  That  these 
Acts  settled  and  liquidated  the  lord's  rights  as  to 
enfranchisement.  That  the  Lands  Clauses  Act  enabled 
the  railway  company  to  obtain  the  land  as  freehold  ;  but 
that  they  were  still  to  pay  such  fines  as  would  be  payable 
in  respect  of  admittance,  &c.,  upon  such  lands,  up  to  the 
date  of  the  conveyance  to  them,  and  therefore  ought  to 
pay  the  simi  of  1,016/.,  which  would  have  been  pay- 
able by  the  tenants  to  the  lord  upon  the  enfranchisement 
of  the  lands  at  that  date.     They  cited, 

Ecclesiastical  Commissumers  v.    The   London  and 
South  Western  Railway  Company^  2  W.  B.  560. 

Lanid,  Q.C,,  taid  Hanson,  for  the  respondents,  were 
not  called  on. 

Knight  Bruce,  L.J.,  said,  that,  if  the  question  here 
were  whether  the  interest  of  the  tenant  for  life  was 
to  be  severed  from  the  inheritance,  and  the  residue  freed 
from  that  interest  to  be  given  over  to  the  remaindermen, 
he  should  have  allowed  more  weight  to  the  aigument ; 
but  here,  the  claim  was  to  assume  a  certain  interest  to 
have  fallen  in  to  the  tenant  for  life,  whicli  did  not,  in 
fact,  fall  in ;    that  the  tenant  for  life  should  take  out 
of  the  fund  in  Court  the  value  of  that  interest ;  and  also 
be  declared  entitled  to  the  income  of  the  residue.     There 
was  neither  reason   nor  justice    in  such  a  contention. 
The  possible  benefits  which  the  tenant  for  life  might 
derive  from  his  tenancy  were  to  be  considered  in  esti- 
mating the  value  of  the  whole  manor,  so  far  aa  they 
might  affect  the  particular  lands  taken.     The  fee  simple 
of  the  manor  was  to  be  valued ;  and,  in  estimating  its 
value,  the  possibility  of  fines  accruing  to  the  lord  for  the 
time  being  was  taken  into  consideration  ;  but  upon  what 
principle  the  interest  of  the  tenant  for  life  was  to  be 
severed  from  the  reversion,  he  did  not  understand.     It 
appeared  to  him,  that  the  Yice-Chancellor  had  taken  a 
correct  view  of  the  case.     He  had  given  damages  to  the 
tenant  for  life,  in  respect  of  the  immediate  injury  to  the 
life  estate,  making  the  residue  represent  the  inheritance ; 


and  had  given  the  tenant  for  life  a  life  estate  in  the 
interest  of  such  residue.  He  did  not  see  how  the  Vice- 
Chancellor  could  have  taken  any  other  course.. 

TxTENEK,  L.J.,  agreed  in  the  conclusion  arrived  at. 
It  was  true,  he  said,  that  the  Lands  Clauses  Act  was  not 
brought  into  operation  in  any  given  case,  except  by  the 
special  Act  incorporating  it ;  but  they  must  construe  its 
provisions,  nevertheless,  with  reference  to  all  the  drcmn- 
stauces  to  which  it  might  relate,  as  well  in  the  interval 
between  1845  and  1853,  as  since  1853  :  fines,  heriotSy  &c.y 
were,  by  the  Lands  Clauses  Act,  to  be  estimated,   and 
were  to  be  taken  in  the  aggregate,  in  estimating   the 
compensation  money  to  be  pwd  by  a  railway  company. 
It  had  been  argued,  that  a  copyhold  tenant  might  die 
between  the  date  of  the  purchase  by  the  company  and 
the  actual  conveyance  and  enfranchisement     On   that 
point  he  gave  no  judgment,  no  such  case  having  actually 
arisen  here.     The  construction  of  the  Lands  Clauses  Act, 
before  the  passing  of  the  Copyhold  Enfranchisement  Act 
of  1852,  must  have  been,  that  the  company  were  to  pay 
compensation  for  all  fines,  &c.,   on  death,  descent,  or 
alienation  :  from  1845  till  1852  this  construction  must 
have  prevailed :  but  it  is  said,  that  the  passing  of  the 
Copyhold  Enfranchisement  Act  is  to  alter  this  construc- 
tion.   The  last-mentioned  Act  was  passed  mih  a  different 
intent,  and  it  would  be  inconsistent  with  the  language 
of  the  Lands  Clauses  Act,  1845,  to  insert  in  it  the  pro- 
visions of  the  Acts  of  1852  or  1858.     Any  apparent 
hardship  was  provided  fof  by  giving  to  the  tenant  for 
life,  in  lieu   of  the  possible  benefit  he  might  obtain 
from  fines  which  might  become  payable  to  him  in  respect 
of  his  life  estate,  the  income  of  the  compensation  money 
paid  in  respect  of  the  value  of  the  fines  calculated  upon 
the  reversion. 


Master  of  the  Bolls. 

24  Jan.  1863. 


Steel  v.  Cobb. 


Practice — Solicitor — Incapacity  of  Defendant  to 
attend  to  Business — Gtutrdian  ad  litem. 

A  solicitor  who  has  been  instructed  by  a  defendant  to 
defend  a  suit  for  him  can  properly  continue  to  do  so, 
although  the  defendant,  through  an  attack  of  partUysis, 
has  become  incapable  of  attending  to  matters  of  business, 

Qusere,  whether  the  Court  can,  under  such  circum- 
stances, appoint  a  guardian  ad  litem. 

Trippf  instructed  by  the  solicitor  of  the  defendant, 
Cobb,  applied  for  the  appointment  of  a  guardian  ad  litem 
to  the  defendant  under  the  following  circumstances  : — 

Cobb  was  the  only  defendant  to  the  suit,  which  had 
been  instituted  to  administer  the  estate  of  a  testator,  of 
whom  he  was  the  surviving  trustee  and  executor. 

Cobb,  who  was  seventy-eight  years  of  age,  had  in- 
structed his  present  solicitor  to  appear  for  him  and 
defend  the  suit,  which  was  accordingly  done  ;  but  he 
had  since  had  an  attack  of  paralysis,  and  his  medical 
attendant  deposed  that,  although  he  was  able  to  talk 
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reasonably  iipon  ordinary  subjects,  he  was  not  capable  of 
attending  to  matters  of  business,  and  he,  the  deponent, 
had  forbidden  them  to  be  mentioned  to  him. 

The  defendant  had  not  been  required  to  put  in,  and 
had  not  put  in,  any  answer,  but  the  suit  was  now  coming 
on  to  be  heard,  and  the  solicitor  thought  he  could  not 
sMfcfely  continue  to  act  for  him  in  his  present  state. 

A  petition  of  course  had  been  presented,  but  His 
Honour's  Secretary  desired  that  the  application  should  be 
made  to  the  Master  of  the  Rolls  himself. 

The  piaster  of  the  Rolls  said,  that  it  was  very 
ilifficult  to  appoint  a  guardian  to  a  man  who  appeared 
to  be  of  perfectly  sound  mind,  and  only  incapable  of 
><iving  a  lengthened  attention  to  matters  of  business. 
It  was  possible  that  he  might  object  to  a  guardian  being 
4ippointed  for  him.  If  the  defendant  had  to  put  in  an 
answer,  or  if  a  compromise  were  in  contemplation,  it 
would  be  necessary  to  decide  whether  tlie  Court  could 
appoint  any  one  to  act  for  him,  but  at  present  this  was 
unnecessary.  The  solicitor,  whom  he  had  sent  for  and 
instructed  to  defend  the  suit,  could  safely  and  properly 
continue  to  defend  it  for  him. 

Note, — A  guardian  ad  litem  may  be  assigned  to  an  aged 
person  of  infirm  memory, 

Lee  y.  Ryder ,  6  Mad.  294  (where,  the  incompetency 
being  disputed,  an  inquiry  was  directed) ; 
but  not  to  a  person  merely  in  weak  health, 
Willyams  v.  Hodge,  1  Mac.  &  G.  616. 

Master  of  the  Rolls. )  ^  ^^^^^^ 

24  Jax.  1863.  ) 

PurclKue  of  Lands — Bvidewe  of  Valuer — Lands 
Clauses  Act,  s.  71 — 70^.  paid  out  to  Trustees, 

The  Court  wiU  not  sanction  a  purclMsc  of  lands  upon  a 
surveyors  opinion  as  to  their  value.  TJve  facts  tliemselvcs 
must  he  proved,  ami  then  the  Court  will  form  its  own 
coticlusians. 

Where  a  sum  paid  into  the  Bank  under  Uu  Lands 
Clauses  Act,  ifoa  abont  to  he  reduced  hy  an  investment  in 
land  to  less  than  70/.,  the  residue  was  ordered  to  be  paid 
out  to  trustees  noniincUed  under  Hie  7\st  section. 

This  was  a  petition  for  the  investment,  in  the  purchase 
of  other  lands,  of  moneys  paid  into  the  Bank  under  the 
Lands  Clauses  Act,  1845,  in  respect  of  lands  taken  by 
the  Newtown  and  Machynlleth  Railway  Company. 

The  lands  taken  by  the  railway  company  had  been 
devised  by  the  will  of  Evan  Kinsey,  dated  tlio  26th  of 
September,  1856,  to  the  use  of  T.  0.  Kinsey,  one  of  the 
[>etitioners,  for  his  life  or  until  alienation,  with  divers 
remainders  over. 

Tlie  lands  proposed  to  be  purchased  were  two  pieces  of 
land  containing  respectively  la.  2r.  r2p.,  and  3a.  2r.  Op., 
which  T.  0.  Kinsey  had  contracted  to  purchase  at  a 
public  auction  for  610/. 

The  moneys  paid  into  the  Bank  had  been  invested  in 
the  purchase  of  708/.  \s.  \d.  3  i)er  cent  stock. 


To  enable  the  application,  reported  below,  to  be  made, 
the  petition  had  been  altered  from  the  usual  form  by 
adding  a  prayer,  that  the  dividends  of  the  fund  remaining 
in  Court  might  continue  to  be  paid  to  T.  0.  Kinsey. 

Bardsxocll,  for  the  petitioners,  read  an  affidavit  of  a 
surveyor  to  the  effect,  that  these  pieces  of  land  were 
situate  very  near  a  cottage  comprised  in  the  same  devise 
with  the  lands  taken  and  now  occupied  by  T.  0.  Kinsey, 
that  this  cottage  would  be  more  advantageously  occupied 
and  let  if  it  had  some  additional  land,  and  that  610/. 
was  a  reasonable  price  for  the  two  pieces,  and  such  as 
was  usually  obtained. 

The  Master  of  the  Rolls  declined  to  make  the 
order  without  further  evidence,  and,  in  particular,  without 
evidence  stating  distinctly  what  the  pieces  of  land  would 
let  for,  and  what  the  increase  of  value  to  the  cottage 
would  amount  to.  In  cases  of  this  kind  His  Honour  was 
never  satisfied  with  an  opinion  of  a  surveyor  as  to  the 
value.  On  the  contrary,  he  always  required  that  the 
facts  necessary  to  enable  him  to  judge  should  bo  them- 
selves stated  in  evidence,  and  then  formed  his  own 
conclusions  as  to  the  value  of  the  property,  and  the 
desirability  of  the  purchase. 

E.  F.  Smith,  for  the  Newton  and  Machynlleth  Railway 
Company,  said  that,  if  this  purchase  were  to  be  com- 
pleted, the  sum  remaining  in  the  Bank  would  not  exceed 
70/.,  and  asked  that  this  sum  might  be  paid  to  two 
trustees  nominated  by  the  petitioner,  T.  0.  Kinsey,  pur- 
suant to  the  71st  sect,  of  the  Lands  Clauses  Act. 

The  Master  of  the  Rolls  consented  to  this  being 
done. 

Note. — A  sum  under  20/.  was  paid  out,   under  the 
72nd  sect,  of  the  Lauds  Clauses  Act, 
Re  Egrcmo)U,  12  Jur.  618. 
An  application  for  the  payment  of  52/.  to  the  tenant 
for  life,  on  liis  undertaking  to  apply  it  in  lasting  im- 
provements, was  refused  in 

lie  BatemaiCs  EstaU,  21  L.  J.  Ch.  691. 


27,  28  Jan.  1863.  ) 

Solicitor  and  Client — Privilejed  Communications. 

77te  privilege  tohicli  protects  confidential  communica' 
tions  hetween  solicitor  and  client  from  disclosure,  does  not 
ejUend%  information  acquired  by  a  solicitor,  not  from  his 
client,  but  from  collateral  sources,  even  tliough  such  in- 
formation  was  obtained  by  tlie  solicitor  in  his  cJiaracter  of 
solicUor,  and  solely  by  reason  of  his  occupying  that  posi" 
tion. 

Observatiom  on  Greenough  v.  Gaskell,  1  M.  &  K.  9P, 

This  was  the  demun*er  of  a  witness,  named  Booth,  to 
ansAver  cei-tain  (picstions  put  to  him  in  examination,  on 
the  ground  that  the  lufonnatiou  wliich  would  enable  him 
to  answer  such  questions  had  been  acquired  by  him. 
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when  acting  as  the  solicitor  of  Captain  Ilooke,  and  solely 
in  consequence  of  his  filling  that  capacity. 

The  bill  was  tiled  to  obtain  the  benefit  for  the  estate  of 
the  late  Lord  Kensington  of  the  purchase  of  an  annuity, 
which  had  been  granted  by  Lord  Kensington,  and  after- 
wards purchased  by  the  defendant,  Tennant,  acting  (as 
was  alleged)  as  the  solicitor  of  Lord  Kensington.  In 
1857,  Booth  had  been  employed  by  Captain  Rooke  to  act 
as  his  solicitor,  in  a  tninsaction  respecting  the  said  an- 
nuity, and  he  was  now  called  as  a  witness  on  the  part  of 
the  plaintiff.  Captain  Rooke  had  now  no  interest  in  the 
annuity,  and  was  not  a  party  to  the  suit ;  but  had  re- 
<|uested  Booth  not  to  disclose  any  information  acquired 
by  the  latter  in  his  character  of  solicitor  to  him. 

Lloyd,  Qr,C.f  for  the  demurrer,  argued,  that  all  infor- 
mation acquired  by  a  solicitor  by  communication  with  his 
client,  or  with  other  persons  on  his  client's  behalf— being 
information  relating  to  his  client's  affairs,  and  being  en- 
tnisted  to  him  in  his  capacity  of  solicitor  and  in  that 
capacity  alone — w&h  privileged  from  disclosure. 
He  cited, 

(freeH'Oiuyh  v.  Gaskcllf  1  M.  &  K.  98. 

Bolton  V.  Corj)oration  of  Liverpool ,  1  M.  &  K.  88. 

Herring  v.  Clobery,  1  Ph.  91. 

JoTies  V.  Piigh,  1  Ph.  96. 

Desborough  v.  Rawlins,  3  M.  &  0.  515. 

Sonthgatc,  Q.C.,  and  Ilcmming,  admitting  that  con- 
fidential communications  between  solicitor  and  client 
were  privileged,  argued,  that  communications  between 
the  solicitor  and  third  parties  were  not  protected  from 
disclosure  ;  the  principle  was  grounded  on  the  necessity, 
for  the  purpose  of  administering  justice,  of  perfect  freedom 
of  communication  between  the  client  and  his  confidential 
adviser  ;  but  this  was  not  applicable  to  commuiucations 
between  the  solicitor  and  persons  other  than  his  client, 
and  the  solicitor  was  bound  to  disclose  facts  which  had 
come  to  liis  knowledge  from  collateral  quarters,  notwith- 
standing that  such  knowledge  came  to  him  in  his 
capacity  of  solicitor.  The  dicta  in  Greenough  v.  Gaskell 
went  further  than  was  warranted  by  any  previous  or  sub- 
sequent case  ;  and  neither  on  principle  or  authority,  or 
according  to  the  practice  of  the  Court,  could  any  such 
general  immunity  from  disclosure  be  supported,  as  was 
now  claimed  by  the  witness. 
They  cited, 

Besboroiigh  v.  Rawlins,  3  M.  &  C.  515. 

Tippiiis  V.  Coates,  6  Ha.  16. 

Spenceky  v.  Sehulenburgh,  7  East,  1J57.  ' 

BramxoeAl  v.  Lncas,  2  B.  &  C.  745. 

OHffiih  V.  Davies,  5  B.  &  Ad.  502. 

Saioyer  v.  Birchmore,  3  M.  &  K.  572. 

Gore  V.  Bowser,  5  Do  G.  &  S.  30. 
The  Master  of  the  Rolls  referred  to 

Stule  V.  Stewart,  1  Ph.  471. 

28  Jan. 

The  Master  op  the  Rolls  said,  that  the  demuner 
raised  the  question,  whether  infonuatio2i  acquired  by  a 


solicitor,  in  his  cajmcity  of  solicitor,  was  privilegetl  from 
disclosure,  when  such  information  was  derived,  not  from 
the  client  himself,  but  from  other  persons. 

The  reason  for  the  privilege  was,  that  it  was  essential 
for  the  cQ^iduct  of  the  ordinary  business  of  life,  and  in 
the  interests  of  the  administration  of  justice,  that  the 
most  full,  free,  and  unfettered  communication  should 
exist  between  solicitor  and  client ;  but  the  privilege  was 
not  to  be  extended  so  far  as  to  prevent  the  disclosure  of 
truth,  when  such  disclosure  would  not  interfere  with  that 
freedom  of  communication  which  was  tho  foundation  and 
reason  of  the  rule. 

The  cases  generally  seemed  to  restrict  the  privilege  t^ 
communications  between  the  solicitor   and  his  cli'^'nt, 
including  therein  such  a  C€ise  as  Stule  v.  Stetoart,  wli^re 
the  communications  were  between  the  solicitor  and  a 
person  employed  by  him  to  collect  evidence  in  support  of 
legal  proceedings  imdertaken  on  behalf  of  the  client. 
But,   in   Grccnough  v.  Qaskell  (1  M.  &  K.  102),  Ivord 
Brougham  laid  down  tho  rule  in  more  compreheusivd 
terms — "If,   touching    matters   that  come   within  the 
ordinary  scoj^e  of  professional  employment,  they  [it- 
counsel,  or  attorneys,  or  solicitors]  receive  a  communica- 
tion in  their  professional  rapacity,  either  from  a  client, 
or  on  his  accoimt,  and  for  his  benefit,  in  the  transaction 
of  his  business,  or,  which  amounts  to  the  same  thing,  if 
they  commit  to  paper,  in  the  course  of  their  employment 
on  his  behalf,  matters  which  they  knew  only  through 
their  professional  relation  to  the  client,  they  are  not  only 
justified  in  withholding  such  matters,  but  bound  to  with- 
hold them,   and  will  not  bo  compelled  to  disclose  the 
information,  or  produce  the  papers,  in  any  Court  of  law 
or  equity,  either  as  party  or  as  witness."    This  passage 
certainly  extended  far  beyond  communications  between 
the  solicitor  and  client  simply  ;  and  the  decision  in  th» 
case    showed  that  the  passage  was  not  merely  ohiitr 
dictum,  because  the  defendant  was  not  called  upon  to  set 
out  a  list  of  documents,  or  to  particularise  the  conunoni* 
cations,  so  as  to  enable  tho  Court  to  distinguish  those 
which  were  between  the  solicitor  and  client  from  those 
between  the  solicitor  and  other  persons — a  course  which 
Lord  Cottcnham,  in  Deshoroitgh  v.  RaioUns  (3  M.  &  C. 
523),  intimated  would,  in  Ms  opinion,  have  been  proper. 
It  was  difficult  to  reconcile  tho  doctrine  laid  down  by 
Lord  Brougham  with  that  laid  down  by  Lord  Cottenham, 
notwithstanding  the  observation  of  the  latter  (8  M.  &  ^• 
522)  that  there  was  nothing  in  Greemugh  v.  Gaskcll  in- 
consistent with  the  law  as  enunciated  in  Desborough  v. 
Rawlins.     Having  regard,  however,  to  the  fact  that  the 
case  of  Spenceley  v.   ScfiulenbHrgh  bad  apparently  not 
been  brought  to  Lonl  Brougham^s  notice,  and  that  Lord 
Cottenham  (who  was  of  counsel,  on  the  successful  «id*» 
in  Greenough  v.  Gaskcll,)  said,  it  was  quite  clear  that 
Lord  Brougham  intended  to  lay  down  the  rule,  «  he 
found  it  laid  down  in  all  the  cases  (3  M.  &  C.  523),  Hw 
Honour  came  to  the  conclusion  that  the  particular  !»"'*♦ 
as  to  communications  between  the  solicitor  and  cJieo«« 
and  between  the  solicitor  and  third  parties,  hml  not  l^^n 
distinctly  and  prominently  brought  forwar.1  in  Grcfnov.p 
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y.  Oaskell,  and  that  Lord  Brougham  did  not  intend,  by  his 
decision  in  that  case,  to'overrnlc  the  previous  decisions, 
which  confined  the  privilege  to  communications  between 
the  solicitor  and  his  client. 

Although  Greenough  v.  Gaskell  hod  always  been  re- 
cognised as  a  leading  case,  there  did  not  appear  to  be  any 
subsequent  case  in  which  that  part  of  Lord  Brougham's 
judgment,  then  under  consideration,  had  been  followed  ; 
YfhiAaitSpeneeley  v.  SelmlGnburgh,  Deabormtgh  v.  Rawlins^ 
and  Oore  v.  Boioser,  were  direct  decisions  to  the  effect, 
that,  in  order  to  be  entitled  to  the  privilege,  the  com- 
munications to  the  solicitor  must,  directly  or  indirectly, 
<;ome  from  the  client  himself.  The  present  was  precisely 
the  case  of  Gore  v.  Boioser;  and,  in  accordance  with  that, 
and  the  other  cases  mentioned,  His  Honour  held,  that 
communications  to  a  solicitor,  made,  not  by  his  client, 
but  by  third  parties,  and  information  acquired  by  such 
solicitor  from  collateral  quarters,  were  not  privileged 
from  disclosure,  even  though  such  communications  were 
made  and  information  given  to  him  in  his  character  of 
solicitor,  and  solely  by  reason  of  his  filling  that 
character. 

The  demurrer  of  the  witness  was,  therefore,  over- 
ruled. 

NoU — See,  also, 
Thomas  v.  Ravoliikga,  27  Beav.  140. 
Marsh  v.  KeUh,  1  Dr.  k  Sm.  342,  347. 


KindersXey,  V.-C. )  Gibson  v.  The  Hammersmith 
16,  17,  22  Jak.  1863.  {  and  City  Railway  Pompany. 

Lands  Clauses  Consolidation  Act,  ss,  85  and  92 — 
ValiuUion  of  Lands — Trade  Fixtures, 

A  company,  taking  a  inanufaetortf  under  the  Lands 
Clauses  Consolidation  Act,  may  he  compelled  to  take  the 
trade  fixtures  as  part  of  the  freehold, 

Tliis  was  a  motion  for  an  injunction  to  restrain  the 
defendants  from  taking  possession,  imder  sect.  85  of  the 
Iiands  Clauses  Consolidation  Act,  1845,  of  a  manufac- 
tory, of  which  the  plaintiff  was  lessee  for  a  term  of 
ninety-nine  years,  without  giving  the  security  for  the 
purchase  of  the  trade  fixtures,  which  the  Act  provides 
for  the  purchase  of  **  lands." 

Toller,  Q.C.,  and  Erskiiie,  for  the  plaintiff. 
The  words    ''house,    or    other  building,    or   manu- 
factory," used  insect.  92,  include  all  that  would  pass  by 
those  words  in  an  ordinary  legal  instrument, 

Lord  Robert  Grosvenor  v.  The  Hampstead  Junction 

Railway  Company,  1  De  G.  &  J.  446. 
Cole  V.  The  West  London  and  Crystal  Palace  Rail- 

loay  Company,  27  Beav.  242. 
King  v.  The  Wycombe  RaUioay  Company,  28  Beav. 

104. 
Governors  of  St.  Thomas*s  Hospital  v.  Charing  Cross 
RaiUoay  Company,  1  J.  &  H.  400. 


Fixtures  will  pass  by  a  conveyance  of  a  house, 

Colegrave  v.  Diets  Santos,  2  Bam.  &  Cress.  76. 
Tenants*  or  trade  fixtures  will  pass  by  a  legal  mort- 
gage of  a  leasehold  house  or  manufactory, 
ffare  v.  fforton,  5  Bam.  &  Ad.  715. 
Maiher  v.  Fraser,  2  Kay  &  John.  536. 
And  by  an  equitable  mortgage  of  the  same, 
Williams  v.  Evans,  23  Beav.  239. 
Ex  parte  Barclay,  6  De  G.  M.  &  G.  408w 
An    injunction   will   be    granted    where    companies 
attempt  to  take  possession  of  property  without  a  com- 
plete valuation, 

'  Giles  V.  The  London,  Clialliam,  and  Dover  Railway 
Company,  1  Drew.  &  Sm.  406. 
Underwood  v.  The  Bedford  and  Cambridge  Railway 

Company,  7  Jur.  (n.  8.)  941. 
Dadson  v.  The  East  Kent  RaUtoay  Company,  ib. 
Barker  v.   The  North  Staffordshire  RaUtoay  Com* 
pany,  2  De  G.  &  Sm.  66. 

O^tome,  Q.  C,  and  G.  Lake  Russell,  for  the  defendants. 
Trade  fixtures  are  personal  chattels. 

Lord  Dudley  v.  Lord  Ward,  1  AmbL  112. 

Elfoes  V.  Maio,  8  East,  88. 

Trappes  v.  Barter,  2  Crom.  &  Mee.  153. 
The  lessee  can  have  compensation  for  any  loss  from 
the  severance  of  the  fixtures,  under 

Sect  63  of  the  Lands  Clauses  Consolidation  Act» 
and 

Sect.  6  of  the  Railway  Clauses  Consolidation  Act. 

Toller,  Q.C.,  in  reply,  cited, 

Whitmore  v.  Empson^  23  Beav.  313. 

KiNDBRSLBY,  Y.-C,  ssid,  there  was  no  direct  anthority 
on  the  question  in  this  case.  Formerly,  fixtures  put  up  by 
a  tenant  became  part  of  the  freehold,  and  were  irremove- 
able  by  him  even  during  the  tenancy.  But,  for  the 
benefit  of  the  public,  the  Courts  of  Law  and  Equity 
had  for  a  long  time  allowed  tenants  to  remove  during 
the  tenancy  fixtures  put  up  by  them  for  the  purposes  of 
trade,  when  such  removal  would  not  materially  injure 
the  rest  of  the  freehold  ;  and  had  extended  this  privilege 
to  assignees  in  bankmptcy,  and  judgment  creditors  of  such 
tenants.  The  principle,  however,  remained  unaltered. 
The  right  to  remove  fixtures  did  not  hinder  them  from 
being  part  of  the  freehold,  for  a  freeholder,  when  occupier, 
could  remove  fixtures,  which  were  undoubtedly  part 
of  the  freehold.  Unless  the  fixtures  were  still  part  of 
the  Aeehold,  there  was  no  good  reason  why  they,  and 
not  unfixed  chattels,  should  become  the  property  of  the 
landloi'd,  if  not  removed  before  the  expiration  of  the 
tenancy.  The  arguments,  that  unremoved  fixtures  must 
be  taken  to  have  been  abandoned  to  the  landlord,  and, 
that  they  could  not  be  removed  without  trespass,  would 
apply  to  all  chattels,  and  were  very  unsatisfactory.  In 
some  of  the  cases  cited  the  language  of  the  judges  was, 
indeed,  somewhat  in  favour  of  the  contention  of  the 
defendants,  but  the  principle  in  question  was  not  di- 
I  rectly  involved  in  those  case?.     It  must,  therefore,  be 
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held  that  the  plaintiff's  trade  fixtures  were  part  of  his 
manufactory,  and  that  the  defendants  must,  before 
taking  possession  of  the  premises,  give  the  security 
required  by  the  Act  for  the  purchase  of  the  trade 
fixtures,  as  well  as  of  the  land  and  buildings.  The 
plaintiff  was  entitled  to  his  injunction. 

^^*TL  J-"°'   \  BANKS  V.  Braithwaite. 
23  Jan.  1863.  ) 

Will — Construction — Grift  until  Alienation — 
Absolute  or  Life  Interest. 

A  bequest  of  Hu  yearly  income  of  a  fund,  until  aliena- 
tion, gives  a  life  interest  detemiinahle  on  aJienatian, 

This  was  a  petition  for  the  payment  out  of  Court  of  the 
dividenda  of  a  sum  of  stock. 

A  testator,  by  his  will,  directed  trustees,  out  of  the 
moneys  bequeathed  to  them,  to  purchase  the  sum  of 
10,000Z.  SI.  per  Cent.  Consols,  and,  after  the  deter- 
mination of  a  prior  life  interest,  to  retain  so  much 
of  the  said  sum  ''as  should  be  sufficient  to  realise  the 
dear  yearly  income  of  150^  ;"  and  he  directed  them  ''  to 
pay  the  dividends  and  other  income"  of  the  trust  stock 
Bo  to  be  retained  by  them,  to  John  Coats  Holman, 
"until  he  should  be  found  and  declared  a  bankrupt,  or 
should  take  the  benefit  of  any  Act  passed  for  the  relief  of 
insolvent  debtors,  or  the  interest  of  the  said  John  Coats 
Holman  should  or,  but  for  that  present  provision,  would, 
by  reason  of  any  assignment,  charge,  incumbrance,  or 
other  act  or  means  whatsoever,  become  vested  in  any 
other  person  or  persons,  in  any  or  either  of  which  cases 
the  trust  thereinbefore  declared  for  the  benefit  of  the 
said  John  Coats  Holman  should  immediately  cease  and 
determine,"  and,  subject  to  the  trust  aforesaid,  the 
testator  directed  that  the  said  sum  of  10,000Z.  stock 
should  sink  into  his  residuary  personal  estate. 

The  stock  was  purchased ;  Holman  afterwards  died, 
having  survived  the  prior  annuitant ;  and  the  stock  being 
in  Court,  this  petition  was  presented  by  the  person 
entitled  to  a  present  life  interest  in  the  testator's  re- 
siduary personal  estate  ;  and  was  opposed  by  the  execu- 
trix of  Holman,  as  to  the  portion  which  had  been  retained 
to  pay  his  annuity. 

The  question  was,  whether  Holman  took  an  absolute 
or  a  life  interest. 

HdlleU,  for  the  petitioner. 

Ware,  for  the  executrix  of  Holman. 
The  gift  of  income  is  not  limited  to  the  life  of  Holman, 
and,  therefore,  confers  an  absolute  interest  in  the  capital, 
Ooxcer  v.  Totvers,  26  Beav.  81. 

KiNDERSLEY,  V.-C,  Said,  that  the  testator  clearly 
intended  to  give  the  annuity  to  Holman  for  life  only. 
The  limitation,  imtil  alienation,  was  inconsistent  with  a 
ffit  of  capital :  the  legatee  would  not  have  been  able 
even  to  dispose  of  his  interest  by  will.  Holman  must, 
therefore,  be  held  to  have  taken  a  life  interest,  deter- 
minable on  alienation. 


Kmder8ley,V..aj    ^^  Kailway  Company. 
24,  27  Jan.  1863.      (  jg^  ^^  jj^  Bbautoir. 

Practice — The  Joint  Stock  Companies^  Winding-yp 
Act,  1848 — Balance  Order, 

An  order  in  the  vnnding-up  of  a  eompany  under  the 
Joint  Stock  Cmnpanies*  Act,  1848,  requiring  a  contnbuiory 
to  pay  the  balance  due  from  him  in  respect  of  a  call,  may 
he  made  ex  parte. 

This  was  a  summons,  adjourned  from  chambers,  ta 
discharge  an  order  made  in  the  winding  up  of  the  above- 
named  company,  on  the  ground  of  irregularity. 

In  February,  1860,  the  Master  made  a  general  order 
upon  the  contributories  for  a  call  of  1/.  per  share,  and  a 
copy  of  that  order,  with  a  statement  of  the  balance 
claimed  to  be  due  from  him  in  respect  of  the  call,  was 
served  upon  Sir  J.  De  Beauvoir,  a  contributory,  by  post 
in  the  manner  prescribed  by  the  Act. 

In  April,  1862,  upon  an  ex  parte  application  by  the 
official  manager,  and  an  affidavit  of  service  of  the  former 
order  and  statement  of  the  amount  of  the  {balance  due 
&om  Sir  J.  De  Beauvoir,  and  of  default  in  payment  by 
him,  the  Chief  Clerk  made  the  order  now  sought  to  be 
discharged,  requiring  payment  by  Sir  J.  De  Beauvoir 
within  four  days  of  the  balance  claimed  to  be  due  from 
him. 

T,  H.  Terrell  {Baily,  Q,a,  with  him)  for  Sir  J.  De 
Beauvoir. 

The  95th  sect  of  the  Act  of  the  Joint-Stock  Coui- 
panies'  Winding-up  Act,  1848,  directs  that  orders  in  a 
winding  up  shall  be  enforced  in  the  same  manner  as 
orders  of  the  Court  in  a  suit. 

The  order  of  1862  is  part  of  the  process  of  enforcing 
the  order  of  1 860,  and  is  analogous  to  the  ordinary  four- 
day  order  under  the  old  practice,  which  could  not  be 
obtained  ex  parte, 

Sjnith's  Chancery  Practice,  i.  222  (7th  ed,). 
Seton  on  Decrees,  642  (2ud  ed.). 

Glasse,  Q.C.,  and  Jtoxburgh,  for  the  official  manager. 

This  is  not  a  four-day  order,  but  an  original  order, 
made  under  the  66th  sect,  of  the  Act  of  1848.  Such 
orders  are  invariably  made  ex  parte, 

T.  If.  Terrell,  in  reply,  cited,  on  the  general  practice 
of  the  Court, 

Needham  v.  Needkam,  1  Ha.  633. 

KiNDERSLEY,  V.-C,  Said,  that  the  proceedings  had 
been  quite  regular.  The  onler  of  April,  1862,  was  a 
distinct  order  for  the  payment  of  a  specified  sum,  and 
was  not  part  of  the  process  of  enforcing  the  order  of  1860, 
which  was  a  mere  general  order,  and  did  not  specify  the 
simi  to  be  paid  by  the  particular  contributory,  for  the 
accompanying  statement  formed  no  part  of  the  order. 
The  attempted  analogy  of  the  four-day  order,  therefore, 
failed,  and  the  95th  soct.  did  not  apply.     Moreover,  the 
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66th  sect,  under  which  the  order  of  1862  had  been  made, 
contained  the  words  '*  anything  in  the  present  practice  of 
Courts  of  Equity  to  the  contrary  notwithstanding,"  which 
excluded  the  operation  of  the  95th  sect 

There  was  nothing  in  the  Act  to  prevent  such  orders 
being  made  ex  parte,  and  they  had  invariably  been  so 
made  in  all  windings  up.  Nor  was  this  any  hard- 
ship upon  the  contributory,  who,  by  service  of  the 
order  for  a  call,  with  a  statement  of  the  balance  claimed 
from  him,  had  fall  opportunity  of  disputing  the  claim. 
The  application  must  be  refused  with  costs. 


Btuart,  V .-C.  J  Holder  r.  Bamsbottom. 
28  Jan.  1863.     ) 

Will — Constiniction — Meaning  of  the  term 

"  Plater 

In  a  bequest  o/fumituref  excepting  plate,  the  exception 
applies  to  plate  properly  so  called,  and  does  not  include 
plated  goods. 

The  will  in  this  case  contained  the  following  bequest 
to  the  plaintiff : — 

*'  I  give  her  all  the  furniture  (except  plate  and 
pictures)  which  may  be  in  the  said  house  at  my  decease." 

The  testator  had  sent  all  his  solid  plate  to  his  banker's ; 
but  there  remained  in  the  house  in  question,  at  his 
decease,  a  considerable  quantity  of  plated  goods.  These 
were  claimed  by  the  plaintiff  as  not  falling  within  the 
exception  in  the  above  bequest.  This  was  resisted  by 
the  defendant,  who  was  the  residuary  legatee. 

Malins^  Q,C.,  and  Fischer,  for  the  plaintiff,  cited, 
Itoper  on  Legacies,  vol.  1,  891. 
OremoTTie  v.  Antrobus,  5  Russ.  812. 

Bacon,  Q.C,  and  Beck,  for  the  defendant. 

Stuart,  Y.-C,  said,  that  the  testator  must  be  taken 
to  have  used  the  word  plate  in  its  proper  sense,  unless 
there  was  something  to  show  that  he  had  used  it  differ- 
ently. There  was  nothing  in  the  present  case  to  show 
that  he  had  used  it  in  a  contrary  sense,  and  the  excep- 
tion to  the  bequest  must  be  held,  therefore,  to  apply  only 
to  plate  properly  so  called.  The  plated  goods  must  go  to 
the  plaintiff,  with  the  rest  of  the  furniture. 


Stuart,  V.-C. 
23,  24  Jam.  1863 


.i 


SwAiKSTOM  V.  Clay. 


Bankruptcy  —  Lien  hy  Control  —  Order  and 

disposition. 

A  person  advances  money  to  a  firm  of  shiplniilders,  on 
the  understanding  and  agreement  that  he  should  have  a 
lien  for  the  payment  thereof  on  a  ship,  which  they  were 
then  building,  and  on  which  this  money  was  to  be  ex- 
pffnded.  The  shipbuilders  became  bankrupt  before  the 
completion  of  the  ship — 


Held,  tJuU  the  lien  mu^  prevail  against  tli,e  assigrues  in 
bankruptcy. 

On  the  11th  April,  1862,  Messrs.  Briggs  and  Brown, 
shipbuilders,  made  an  agreement  with  one  Fisher  to 
build  for  him  a  vessel  of  certain  dimensions  and  tonnage, 
on  certain  terms. 

The  building  had  been,  in  fact,  commenced  before  that 
date,  and  the  plaintiff  had  advanced  to  Messrs.  Briggs  and 
Brown  400/.  on  the  28th  March,  and  a  further  100^.  on  the 
4th  April,  to  enable  them  to  proceed  with  the  construc- 
tion of  the  vessel,  and  on  the  understanding  that  the 
repayment  of  these  sums  should  be  secured  by  an  assign- 
ment of  the  contract  with  Fisher,  when  signed,  as  well  as 
by  a  lien  on  the  vessel  itself. 

This  contract  was,  in  fact,  assigned  to  the  plaintiff 
by  an  indenture  dated  the  12th  day  of  April,  1862; 
and,  in  the  same  indenture,  it  was  agreed  that  the 
plaintiff  should  have  a  lien  on  the  vessel  for  the  repay* 
ment  of  the  said  sum  of  500/.,  and  further  advances. 

Messrs.  Briggs  and  Brown  were  adjudicated  bankrupts 
on  the  2nd  June,  1862,  while  the  vessel  was  still  un- 
finished, and  the  defendants  were  appointed  assignees. 
The  plaintiff  claimed  a  lien  on  the  vessel  for  the  repay- 
ment of  the  sum  of  5002.,  and  interest. 

The  defendants  insisted  that  the  vessel  was  in  the 
order  and  disposition  of  the  bankrupts,  and  that  the 
plaintiff  must  be  treated  as  au  ordinary  creditor. 

Bacon,  Q,C.,  and  Waller,  for  the  plaintiffs,  cited, 
Holdtmess  v.  Bankin,  2  De  G.  F.  &  J.  258. 

Malins,  Q.C,  and  T.  Stevens,  for  the  defendants,  con- 
tended that  the  deed  of  12th  April,  1662,  ought  to  have 
been  registered  under  the  Bills  of  Sale  Act,  17  k  18  Vict, 
c.  86,  and  that  the  omission  was  fatal  to  the  plaintiff  *s 
claim. 

Stuart,  Y.-C,  said,  that  the  question  was,  whether 
the  plaintiff  had  established  the  fact  that  he  had  con- 
tracted for  a  lien  on  the  vessel  when  he  advanced  his 
money.  If  this  were  proved,  the  defendants  had  no 
ground  for  resisting  his  claim.  This  fact  must,  on  the 
evidence,  be  taken  to  be  proved.  The  several  agree- 
ments mentioned  in  the  pleadings  were  of  no  other  value 
than  as  evidence  of  the  contract  for  a  lieu,  which  was  a 
valid  one,  and  must  prevail  It  was  perfectly  well  esta- 
blislied  that,  when  there  was  a  ship  in  course  of  con- 
struction remaining  in  the  builder's  yard,  or  whore  any 
other  goods  were  in  the  hands  of  a  manufacturer,  such 
ship  or  goods  were  not  in  the  order  and  disposition  of 
the  shipbuilder  or  manufacturer. 


Wood,  V.-C.    )  ^ 

20  Deo.  1862.     {   Davenport  t;.  Jepson. 

Fractice — Form  of  Order — Patent — Issue — 

Inspection, 

The  following  order  was,  nftor  Rom*^  (lisnissioi),  nui« 
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by  Wood,  V.-C,   on  motion  in  this  cause,  which  is 
reported  ant-rf  p.  173. 

"  Upon  motion  this  day  made  unto  this  Court  by 
counsel  for  the  defendant,  Henry  Jepson,  and  upon 
hearing  counsel  for  the  plaintiffs,  and  upon  reading  an 
onler  dated  the  5th  day  of  December,  1862,  and  the 
plaintiffs,  by  their  counsel,  undertaking  to  give  notice 
of  motion  for  a  decree  in  this  cause — 

**  Oiiiered  that  such  motion  be  set  down  to  bo  heard, 
and  be  in  the  paper  for  hearing  on  the  20th  of  January, 
1863,  next  after  the  trial  hereinafter  directed,  but  no 
further  affidavits  are  to  be  filed  on  either  side.  And 
ordered  that  the  following  questions  of  fact  be  tried  on 
the  21  st  of  January,  1863,  before  this  Court,  before  a 
special  jury  of  the  county  of  Middlesex  (that  is  to  say), 

"  Ist  Whether  the  invention  in  the  pleadings  men- 
tioned was  the  working  or  making  of  any  manner  of  new 
manufacture  which  others  at  the  time  of  making  the 
letters  patent  of  the  13th  of  November,  1851,  in  the 
pleadings  mentioned,  did  not  use  ? 

"2nd.  Whether  the  grantees  of  the  said  letters  patent 
were  the  true  and  first  inventors  of  the  said  new  manu- 
facture t 

**  3rd.  Whether  the  specification  particularly  described 
and  ascci*tained  the  nature  of  the  invention  for  which 
the  said  letters  patent  were  granted,  and  the  manner  in 
which  the  same  is  to  be  performed  ? 

**  4th.  Whether  the  said  defendant  Henry  Jepson  has 
infringed  the  said  letters  patent  f 

"And  ordered  that  the  plaintiffs  do,  on  or  before  the 
22nd  day  of  December  inst.,  deliver  to,  the  solicitor  of  the 
said  defendant  Henry  Jepson,  particulars  in  writing  of 
the  breaches  complained  of,  and  that  the  said  defendant 
Henry  Jepson  do,  on  or  before  the  24th  day  of  December 
inst.,  deliver  to  the  plaintiffs'  solicitor  particulars  in 
writing  of  any  objeotions  on  which'  he  means  to  rely  at 
the  trial  hereby  directed. 

"And  ordered  that  the  plaintiffs  and  the  defendant 
Henry  Jepson,  by  their  solicitors  and  scientific  witnesses, 
be  at  liberty,  from  time  to  time,  upon  giving  tliree  days* 
notice  of  their  intention  so  to  do,  mutually  to  inspect 
the  machines  heretofore  used  by  the  plaintiffs  and  the 
•aid  defendant  in  the  manufacture  of  chenille,  and  that 
the  same  machines  be  put  to  work  upon  such  inspection, 
and  that  the  plaintifls  and  the  said  defendant,  by  their 
said  witnesses  and  solicitors,  be  at  liberty  to  take  sam- 
ples of  the  clienille  made  or  to  be  made  upon  the  said 
machines. 

"  And  furfher  ordered  that  the  plaintiffs,  by  their  soli- 
i:itors  and  witnesses  as  aforesaid,  be  at  liberty,  upon  the 
like  notice,  to  inspect  the  machines  or  exhibits  marked, 
&c,  produced  by  the  said  defendant,  and  referred  to  as 
exhibits  in  certain  affidavits  filed,  Ac.,  and  to  put  the 
last-mentioned  machines  to  work  and  take  samples  of 
the  produce  thereof.  ** 


Fane,  Comr.    )  j^  brown,  Exparu  Haykes. 

22  Jak.  1863.      ) 

Bankruptcy — Practice — Consolidation   Act,   1849, 
M.  120,  151 — Waj^antfor  arrest  of  assignee. 

The  Court  wUl  crder  the  apprehension  of  £tn  assitftue, 
whOf  having  been  summoned  by  the  Court  to  ansioer  matters 
touching  a  bankrupt's  estate^  fails  to  appear. 

This  was  the  hearing  of  a  summons  of  the  Court, 
returnable  on  this  day,  addressed  to  Tustin  the  assignee 
of  the  bankrupt,  and  (on  his  non-appearance  at  the  hear- 
ing) of  an  application  for  a  warrant  for  his  arrest. 

Robertson  Griffiths^  for  Haynes,  who  had  been  solicitor 
to  the  bankrupt,  stated,  that  Tustin,  at  the  first  meeting 
of  creditors  on  21st  December,  1861,  was  choson  assignee ; 
Haynes,  subsequently,  sent  in  to  him  his  taxed  bill  of 
costs  in  the  bankruptcy,  up -to  the  date  of  the  choice  of 
the  assignee :  the  bankrupt  had  since  been  dischai^ged. 
Tustin  had,  on  several  occasions,  admitted  that  he  had 
realised  100/.  of  the  bankrupt's  estate,  of  which,  only 
35/.  had  been  expended.     He  had,  however,  from  time 
to  time  put  off  sending  in  his  accounts,  and  had  ulti- 
mately sent  them  in  such  a  form  that  the  Chief  Registiar 
refused  to  pass  them  as  being  insufficient.     Haynes  not 
being  able  to  obtain  payment  of  his  bill  of  costSi  had 
been  obliged  to  issue  this  summons. 

Tustin  not  appearing  on  the  summons,  the  learned 
counsel  proceeded  with  his  application  for  a  warrant 
against  him. 

By  sect  151  of  the  Consolidation  Act,  1849,  "the 
assignees  shall  be  subject  to  the  orders  of  the  Court  in 
their  conduct  as  assignees,  and  it  shall  be  lawful  for  the 
Court  at  all  times  to  summon  the  assignees,  &c. " 

By  sect  120  of  the  same  Act,  the  Court  is  empowered 
"  to  summon  before  it,  any  person,  known  or  suspected, 
to  have  any  of  the  estate  of  the  bankrupt  in  his  posses- 
sion, &c. ;  and  if  such  pei'son  so  summoned  shall  not 
come  before  the  Court  at  the  time  appointed,  &c,  by 
warrant,  to  authorise  his  apprehension."  The  former 
section  gives  the  Court  a  general  authority  over  assig- 
nees ;  the  latter  shows  a  method  of  enforcing  obedience 
to  its  authority. 

Personal  service  had  been  made  on  Tustin,  who  had 
not  appeared,  and  as  all  the  facts  had  been  verified  by 
affidavit,  he  now  asked  for  a  warrant  for  the  apprehension 
of  Tustin. 

His  Honotjb  directed  that  the  warrant  should  issue. 


Holroyd,  Comr.  {  jje  Whittingtok. 

10  Jak.  1863.         i 

Bankruptcy — Power  to  rescind  order  of  transftr^ 
Jurisdiction  of  County  Court, 

Wiere  proceedings  in  bankruptcy  Juive,  by  an  order  of 
the  Court  in  Lcndcnt  been  transferred  to  a  Ccwify  Courtj 


81  Jak.  1863.] 
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there  %e  no  lotvfnr  jurisdiction  in  the  Lottdon  Court  to 
rescind  such  an  order. 

An  order  of  adjudication  was  made  on  March  14th,  1862, 
on  the  petition  of  the  bankrupt,  his  debts  being  above 
300/.  An  order  was  afterwards  made  for  a  transfer  of 
the  proceeding.^  to  the  County  Court  for  Hampshire. 
When  the  parties  came  btfore  the  learned  Judge  there, 
he  held  that  the  debts  being  over  309/.,  that  Court  had 
no  jurisdiction  in  the  matter. 

Leiois  (solicitor)  for  the  creditors,  now  moved  for  an 
order  to  rescind  the  order  of  this  Court  for  the  transfer. 
He  stated  that,  owing  to  the  refusal  of  the  County  Court 
to  entertain  the  proceedings,  there  had  been  a  complete 
failuro  of  justice ;  the  bankrupt  continued  in  possession 
of  his  property,  and  was  carrying  on  his  business  as 
before. 

His  Honour  hold,  that  he  had  no  power  to  make  the 
order.  An  order  had  been  made  nndcr  sect.  88  of  the 
Bankrupts  Act,  1861,  transferring  the  proceedings  to 
the  County  Court  ;  all  jurisdiction  of  this  Court  in  the 
matter  was  therefore  gone. 

Holroyd,  Comr.  1   ^^^^ 

23  Jan.  1863.  J 

Banhruptcy  Act,  1861,  ss.  102, 199— 7V?«r«  deed- 
Certificate  of  registration — Dismissal  of  petition. 

A  deed  of  trusty  in  tJie  form  prescribed  by  Sched.  D.  of 
the  Act,  is  a  valid  deedj  within  the  meaning  of  sect.  192 
of  the  Bankruptcy  Aet^  1861. 

The  eertifieaie  of  registration  is  sufficient  primft  facie 
evidence  that  the  terms  of  the  Act  have  been  complied  with. 

This  was  an  application  to  dismiss  a  petition  for  ad- 
judication in  bankruptcy,  under  sect.  199  of  the  Act  of 
1861.  The  deed  of  arrangement  between  the  bankrupt 
and  his  creditors  was  dated  1st  December,  1862,  and  was 
in  the  form  set  forth  in  Sched.  D.  of  that  Act  ;  it 
was  executed  by  the  two  trustees,  and  possession  of  the 
bankrupt's  property  had  been  taken  under  it.  The 
debtor  had,  before  registration,  been  adjudicated  a 
bankrupt,  on  the  petition  of  a  dissenting  creditor.  The 
deed  was  registered  within  28  days,  as  required  by  the 
Act.  It  appeared  that  one  of  the  creditors,  assenting  to 
the  deed,  whose  debt  amounted  to  1800/.,  held  security 
to  the  estimated  value  of  1600/.,  and  that,  by  mistake, 
his  debt  was,  in  the  tabular  statement  laid  before  the 
Kegistrar  at  the  time  of  registration,  put  down  as 
amounting  only  to  200/.,  the  amount  of  the  imseciu'cd 
balance. 

Lawrance  (/solicitor),  for  the  bankrupt,  now  applied  to 
have  the  petition  dismissed.  After  stating  the  facts,  as 
above,  he  produced  the  certificate  of  registration,  which 
he  contended  was  sufficient  evidence  that  the  deed  was 
such  as  Y^'ould,  by  virtuo  of  sect.  199,  entitle  the  bank- 
nipt  to  have  the  petition  against  him  dismissc(L 


Linklaier  (solicitor),  for  the  petitioning  creditor,  ob- 
jected, 

1st.  That  the  form  of  the  deed  was  not  such  as  would 
bo  valid  under  sect.  192,  inasmuch  as  it  contained  no 
"release  of  the  debtor  from  his  debts  and  liabilities  ;  " 
assuming  this,  the  execution  of  such  a  deed  was  an  act 
of  bankruptcy,  and  the  petition  must  stand. 

2nd.  That  the  mere  production  of  the  certificate  was 
not  sufficient  evidence  that  the  requisitions  of  the  Act 
had  been  complied  with. 

His  Honour  held, — 

On  the  first  point,  that  a  deed  in  the  form  prescribed 
by  the  Act,  must  necessarily  be  such  a  deed  as  %vas  in- 
tended by  the  enacting  section. 

On  the  second,  he  referred  to  a  case  of  Ex  parte 
Paje,  re  Neal  (L.  C.  5  Dec.  1862),*  in  which  it  had 
been  held,  that  the  certificate  of  registration  was,  in  the 
absence  of  evidence  to  the  contrary,  sufficient  proof  of 
validity.  In  this  case,  however,  the  creditor  might 
require  satisfactory  proof  of  the  genuineness  of  the 
alleged  assents ;  subject  to  this  being  tendered,  the 
petition  in  bankruptcy  would  be  dismissed. 

Note*. — In  Ex  parte  Page,  re  Neal,  the  Loixl  Chancellor, 
in  his  judgment,  held,  that  though  a  certificate  of  regis- 
tration was  prinid  facie  evidence  of  the  validity  of  a  deed 
of  trust,  yet  it  was  competent  to  a  creditor  to  tender 
evidence  in  opposition,  and  the  Court  would,  before 
deciding  the  question  of  validity,  hear  further  evidence 
on  either  side. 


Holroyd,  Comr.  |  j^  hyams. 
23,  30  Jan.  1863.      ) 

Bankruptcy  Act,  1861,  sb.  159,  221 — Prosecution 

for  Misdemeanor. 

On  a/n  application  for  an  order  directing  the  jjroseciUion 
of  a  bankrupt,  the  Court  wUl  be  satisfied  if  a  primd  facie 
case  is  made  out  against  him, 

Bugg  (solicitor),  for  the  assignees,  applied  in  this  case, 
under  sect.  159 — which  directs  that  if  the  Court  be  of 
opinion,  on  the  hearing  of  the  order  of  discharge,  that 
there  is  ground  for  charging  the  bankrupt  with  acts 
amounting  to  a  misdemeanor,  it  may  direct  him  to  be 
indicted,  for  an  order  to  that  effect.  The  dealings  of  the 
bankrapt,  on  which  he  relied  as  amounting  to  a  mis- 
demeanor under  the  3rd  and  5th  clauses  of  sect.  221, 
would  be  seen  upon  reference  to  the  examinations  of 
several  witnesses  on  the  records  of  the  Court. 

The  evidence  had  been  taken  partly  in  Court  and 
partly  before  the  learned  Commissioner  in  private,  and  in 
the  absence  of  the  bankrupt. 

Recd^  for  the  bankrupt,  contended  that  the  Court 
would  not  look  at  evidence  of  the  latter  class,  and  that, 
at  any  rate,  it  was  bound  to  receive  evidence  in  opposi- 
tion before  it  could  grant  or  refuse  this  application. 

Sect.  159  refers  to  what  may  be  doue  **  on  the  hearing 
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of  an  application  for  an  order  of  discharge  ;"  it  pre- 
sciibes,  therefore,  the  manner  in  which  the  proceedings 
on  this  application  arc  to  be  conducted.  Allegations 
which  the  bankrupt  has  no  means  of  rebutting,  ought 
not  to  be  made  a  ground  for  subjecting  him  to  the  dis- 
grace and  uncertainty  of  a  criminal  prosecution.  He 
was  anxious  that  the  whole  question  of  conduct  should 
be  gone  into  on  either  side,  to  enable  the  Court  to  deter- 
mine whether  there  were  grounds  for  directing  an  indict- 
ment. 


tt 


His  Honour  held  that,  by  the  words  in  sect.  159, 
if  the  Court  shall  be  of  opinion,"  &c.,  it  was  evidently 
meant  that,  on  an  application  of  this  sort,  the  Court  might 
ground  its  decision  upon  a  general  reference  to  all  that  had 
gone  before  in  the  case.  To  follow  the  course  suggested 
by  counsel  for  the  bankrupt,  would  be  to  prejudice 
the  case,  and  would  almost  amount  to  a  trial  of  the 
merits.  It  was  sufficient  if  there  was,  in  the  opinion  of 
tlio  Court,  a  reasonable  suspicion  that  the  bankrupt  had 
been  guilty  of  the  acts  alleged.  He  thought  there  was 
here  a  reasonable  suspicion.  He  would,  however,  con- 
sider the  question  further,  before  making  any  order. 
His  Honour  subsequently  made  the  order. 

iVo^.— See  Jie  Still  and  StUl,  supra,  112  ;  Rt  WU- 
sail,  supra,  75  ;  and  He  Rhodes,  cited  in  the  fore- 
going case,  but  not  reported.  It  would  appear  to  be 
the  intention  of  the  statute  that  the  Court  should 
direct  a  prosecution,  when  such  evidence  is  forthcoming 
as  would  warrant  a  grand  jury  in  finding  a  true  bill. 
The  evidence  before  a  grand  jury  is  taken  ex  parte,  in 
private,  and  in  the  absence  of  the  accused. 


Goulburn,  Comr. 
22  Jan.  1863. 


} 


Re  Miller. 


Bankruptcy  —  Disputed    Adjudication  —  Debt — 
Costs  in  a  suit  in  tlie  Court  of  Divorce. 

The  amount  due  upon  an  order  of  the  Court  of  Divorce 
forpayrrunt  of  costs  is  not  svxh  a  debt  as  will  sustain  a 
petition  for  adjudication  in  bankruptcy. 

This  was  a  case  of  disputed  adjudication.    The  alleged 


bankrupt  had  failed  in  a  suit  for  dissolution  of  marriage, 
instituted  by  him  against  his  wife,  and  the  petitioning 
creditor  the  co-respondent  in  the  suit.  An  order  had  there- 
upon been  made  by  the  Court  of  Divorce  for  payment  by 
him  of  the  costs  of  the  co-respondent  ;  default  was 
made  in  payment  of  the  costs,  and  he  was  subsequently, 
upon    the  petition    of  the    co-respondent,    adjudicated 

bankrupt. 

• 

Doria,  in  support  of  the  adjudication,  referred  to  the 
20  &  21  Vict  c.  85,  ss.  51,  52,  which  enacts  that  all 
decree^  and  orders  of  the  Court  of  Divorce  are  to  be  en- 
forced in  like  manner  as  the  judgments,  decrees  and 
orders  of  the  Court  of  Chancery  :  and  to  1  &  2  Vict  c 
110,  s.  18,  by  which  all  decrees  and  orders  of  the  Cotu-U 
of  Equity,  &c.,  are  to  have  the  effect  of  judgments,  and 
the  persons  to  whom  moneys  are  payable  are  to  be  deemed 
judgment  creditors,  and  to  have  all  the  remedies  by  the 
Act  given  to  judgment  creditors.  In  R&  Jhinn  (6  L  T. 
510),  the  amount  of  stock  ordered  to  be  transferred  by  the 
Court  of  Chancery  was  held  to  be  a  '*  claim  or  demand" 
within  the  meaning  of  sect.  100  of  the  Bankruptcy  Act, 
1861.  Again,  in  Re  Green  (6  L.  T.  109),  a  bankrupt  was 
held  entitled,  under  sect.  162  of  the  same  Act,  to  hi:^ 
release  from  custody  upon  an  attachment  issuing  from 
the  Divorce  Court.  He  submitted  that  upon  the  con- 
struction of  the  Acts,  as  well  as  upon  the  authorities, 
this  was  a  good  petitioning  creditor's  debt. 

Gant  (solicitor),   for  the  alleged  bankrupt,  was   not 
called  on. 

His  Honour  held,  that  this  was  not  a  good  peti- 
tioning creditor's  debt  Upon  the  principle  laid  down 
in  Re  Stevenson  (1  M.  &  M'A.  262),  a  debt  in  respect 
of  which  the  debtor  may  be  made  bankrupt,  must 
be  one  in  respect  of  which,.an  action  at  law  would  lie. 
No  authority  had  been  shown  for  the  proposition  that  an 
action  would  lie  for  a  debt  arising  from  an  order  of  the 
Court  of  Chancery,  nor  any  instance  of  a  petition 
for  adjudication  having  been  founded  on  an  order  of 
one  of  the  Superior  Courts  for  payment  of  costs. 
He  should  therefore  order  that  the  adjudication  be 
annulled. 
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COMMON   LAW. 


26  Nov.  1862.  >  Paull  and  Another,  Assignees,  v.  Best. 
22  Jan.  1863.  ) 

Bankrupt — Distress — Prior  Act  of  Bankruptcy — 
Bankruptcy  Act,  1849,  s.  129 — Bankruptcy 
Act,  1861. 

A  non-tmder  teas  adjudicated  a  bankrupt  on  his  <nai 
petition  under  the  24  dt  25  Vict.  c.  134.  More  than  six 
months  previously  h£  had  executed  a/raudulejU  deed  vrith 
intent  to  defeat  his  creditors.  After  this,  hut  before  adju- 
dication, his  landlord  distrained  for  four  years*  arrears 
of  rent — 

Held,  in  an  action  by  the  assignees,  that  Uie  landlord 
toas  entitled  to  retain  the  whole  of  this  rent  noturithstand- 
ing  sect  129  of  the  12  <fc  13  Viet.  c.  106;  as  the  words 
** an  act  of  bankruptcy^*  in  that  section,  mujtt  mean  an 
act  to  which  the  title  of  the  assignees  could  relate  back. 

This  was  a  demurrer  to  a  plea,  but  as  the  judgment  of 
the  Court  did  not  turn  on  the  form  of  the  pleadings,  it  is 
unnecessary  to  set  them  out  at  length. 

The  declaration  was  by  the '  assignees  of  one  Joseph 
Paull,  a  bankrupt,  and  stated  that,  before  he  was 
adjudicated  bankrupt,  the  defendant,  whose  tenant  he 
was,  distrained  for  four  years'  arrears  of  rent ;  that  prior 
to  this  distress  being  made  and  levied,  the  defendant  had 
made  a  fraudulent  deed,  with  intent  to  defeat  and  delay 
his  creditors,  and  had  thereby  committed  an  act  of 
bankruptcy ;  and  on  this  ground  the  plaintiffs  sought  to 
recover  the  sum  realised  by  the  defendant  by  his  dis- 
tress over  and  above  the  amount  of  one  year's  rent.  To 
this  tliere  was  a  plea  that,  after  the  Bankruptcy  Act, 
1861,  and  the  11th  of  October,  1861,  the  said  J.  Paull 
filed  a  petition  in  the  Bankruptcy  Court,  stating  that 
he  was  not  a  trader,  and  was  unable  to  meet  his  creditors, 
that  he  was  thereupon  acyudicated  bankrupt,  and  that 
the  plaintiffs  were  the  trade  assignees  under  that  bank- 
ruptcy, and  were  sueing  as  such,  and  that  the  deed 
executed  by  the  said  J.  Paull  was  so  executed  more  than 
six  months  before  h^  was  adjudicated  bankrupt,  and 
before  October  11,  1861. 

Demurrer  and  joinder  in  demurrer. 

Harington,  for  the  plaintifis. 

The  129th  sect,  of  the  12  &  13  Vict.  c.  106,  which  is 
still  unrepealed,  provides,  that  no  distress  for  rent,  made 
and  levied  after  an  act  of  bankruptcy,  on  the  goods  of 
any  bankrupt,  whether  before  or  after  the  filing  of  the 
petition  for  adjudication,  shall  be  available  for  more  than 
one  year's  rent  accrued  prior  to  the  day  of  the  filing  of  such 
petition.  The  distress  in  this  case  was  clearly  made  and 
levied  after  an  act  of  bankruptcy.    It  is  true  that  the 


adjudication  took  place  on  the  bankrupt's  own  petition 
xmder  the  Act  of  1861,  but,  by  sect.  230  of  that  Act, 
existing  rights  are  protected,  and  it  is  not  necessary  that 
the  act  of  bankruptcy  under  sect.  129  shoidd  bo  one  to 
which  the  title  of  the  assignees  could  have  relation 
back. 

M.  Smith,  Q.C.  (with  him  Kingdon),  for  the  de- 
fendant. 

The  act  of  bankruptcy  in  sect.  129  must  either  be  that 
on  which  the  petition  for  adjudication  is  founded,   or 
it  must  be  an  act  to  which  the  adjudication  may  have 
reference  back.     In  tliis  case  the  adjudication   having 
proceeded  on  the  bankrupt's  own  petition  under  sects. 
86  and  87  of  the  24  &  25  Vict.,  which  are  analogous 
to  the  93rd  section  of  the  old  Act,  the  title  of  the 
assignees  could  have  no  relation  back  at  all. 
Stevenson  v.  Newnham,  13  C.  B.  285. 
NicJiolson  V.  Gooch,  5  £1.  &  Bl.  999,  and 
Monk  V.  Sharp,  2  H.  &  N.  540. 

As  the  bankrupt  was  not  a  trader,  no  act  of  bank- 
ruptcy prior  to  the  11th  of  October,  1861,  could  have 

any  operation. 

Cur.  adv.  ^rult, 

22  Jan. 

WioHTMAX,  J.  now  read  the  judgment  of  the  Court 
{WiglUman,  Blackburn,  and  Mellor,  J  J.). 

Wo  have  considered  this  case,  which  was  argued  before 
us  on  the  26th  November  last,  and  are  of  opinion  that 
the  defendant  is  entitled  to  our  judgment. 

It  appears  upon  the  pleadings  in  this  case,  that  on  the 
11th  of  October,  1861,  the  defendant  made  and  levied 
a  distress  upon  the  goods  of  Joseph  Paull  for  four  years* 
arrears  of  rent,  and  afterwai'ds,  on  the  17th  of  October, 
the  said  Joseph  Paull  was  adjudged  a  bankrupt  on  his 
own  petition. 

By  the  129th  section  of  12  &  13  Vict.  c.  106  (wliich  is 
still  unrepealed),  no  distress  for  rent  made  and  levied 
after  an  act  of  bankruptcy,  whether  before  or  after  the 
issuing  of  the  fiat  or  the  filing  of  the  petition  for  adjudi- 
cation of  bankruptcy,  shall  be  available  for  more  than 
one  year's  rent  accrued  prior  to  the  date  of  the  fiat  or 
the  day  of  the  filing  of  the  petition. 

The  act  of  bankruptcy  on  which  the  adjudication  pro- 
ceeded being  the  filing  a  petition  by  the  bankrupt  for 
adjudication  against  himself,  which  is  made  an  act  of 
bankruptcy  by  the  86th  and  87th  sections  of  the  24  & 
25  Vict.  c.  134  (which  came  into  operation  on  the  11th 
of  October,  1861),  and  which  petition  appears  not  to 
have  been  filed  until  after  the  distress  was  made  and 
levied,  the  129th  section  of  tlie  12  &  13  Vict.  c.  106, 
could  not  apply  as  far  as  that  act  of  bankruptcy  is  con- 
cerned, but  it  appears  by  the  pleadings  that  the  bank- 
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nipt  had  committed  a  previous  act  of  bankniptcy  on  the 
27th  of  March,  1861,  by  making  a  fraudulent  convey- 
ance of  all  his  goods  and  chattels  to  the  defendant,  and 
it  was  contended  for  the  plaintiffs,  that  as  the  distress 
was  made  and  levied  after  thai  act  of  bankruptcy,  the 
case  was  within  the  129th  section  of  the  12  &  13  Vict, 
c.  106,  the  words  of  that  section  being  very  general  that 
no  distress  for  rent  made  and  levied  after  an  act  of 
bankruptcy  shall  be  available  for  more  than  one  year's 
rent. 

The  act  of  bankruptcy,  however,  committed  on  the 
27th  of  March,  1861,  was  not  that  upon  which  the  ac^'udi- 
cation  of  bankruptcy  proceeded,  nor  was  any  attempt  made 
by  any  creditor  to  procore  an  ac^udication  in  bankruptcy 
upon  that  act,  and  it  appears  to  us,  .that  to  bring  the 
case  within  the  129th  section  of  12  k  13  Vict.  c.  106, 
the  act  of  bankniptcy  must  be  one  to  which  the  title  of 
the  assignees  could  relate.  It  appears  by  the  pleadings, 
that  at  the  time  of  the  petition  and  adjudication,  the 
bankrupt  was  not  a  trader  at  all,  and  the  proceedings  in 
bankniptcy  were  under  24  &  25  Vict.  c.  134,  which 
abolished  the  distinction  between  traders  and  non- 
traders.  It  does  not  appear  by  the  pleadings  in  this 
case,  that  at  the  tiirn  of  the  distress  made  and  levied  there 
was  any  creditor  who  could  have  obtained  an  adjudica- 
tion against  the  bankrupt,  or  that  ho  was  amenable  to 
the  bankrupt  laws  at  all,  except  upon  his  own  petition. 

The  cases  of  Stevenson  v.  Ntvcnham,  13  C.  B.  285, 
Nidiohmi  v.  Gooch,  5  El.  &  Bl.  999,  and  3fo}ik  v.  Sfiarp, 
2  H.  &  N.  540,  were  cited  upon  the  argument  as  autho- 
rities to  show  that  in  such  a  case  as  the  present,  there  is 
no  relation  to  any  previous  act  of  bankruptcy  ;  and  we 
are  of  opinion  that  the  act  of  bankruptcy  contemplated 
by  the  129th  sect,  of  the  12  k  13  Viet.  c.  106,  must  be 
one  to  which  relation  might  be  had  by  the  assignees 
under  the  adjudication  in  bankruptcy,  and  that  the  act 
of  bankniptcy  in  question  is  not  such  an  act,  and  that 
our  judgment  must  be  for  the  defendant 

JudgmerUfar  defendanL 


Q 

22  Jan 


;.B.       } 

N.  1863.  I 


Davies  V,  BOWEN. 


Attorney — AxUhotity  of  London  Agent — Taxation 

of  Costs — Practice, 

Where  an  atiomey^  emplaned  to  eoTtduet  a  suit,  died 
be/ore  Jttdgment  was  signed^  and  his  London  agent  hamng 
in/brmed  the  plaintiff  by  letter  that  he  had  acted  in  that 
eapaeUy,  and  proposed  to  eontinite  to  act  for  him,  and 
receiving  no  answer,  proceeded  to  sign  Judgment  and  tax 
the  costSf  the  Court  refused  to  set  aside  such  Judgment 
a'tvd  taxation  as  against  the  defendant. 

Gray  moved  for  a  rule  calling  on  the  defendant  in  this 
case,  and  on  B.,  an  attorney,  to  show  cause  why  the 
judgment  signed  herein  should  not  be  set  aside,  and  why 
the  plaintiff,  by  his  proper  attorney,  should  not  sign 
afresh  judgment. 

The  plaintiff  was  an  infant,  suing  by  his  next  friend, 


who  employed,  as  his  attorney.  P.,  having  offices  both  at 
Carmarthen  and  in  Tx)ndon.  During  the  course  of  litiga- 
tion P.  gave  up  his  London  business,  and  having  made 
an  arrangement  with  B.  to  do  his  agency  work,  he  ob- 
tained a  judge's  order  without  the  knowledge  of  the  next 
friend,  substituting  B.  in  his  place  as  the  attorney  to 
conduct  the  suit.  The  plaintiff  obtained  a  verdict,  and  a 
rule  to  set  it  aside  was  discharged,  but  P.  delayed  sign- 
ing judgment,  and  died  on  the  11th  of  November  last, 
without  having  done  so.  Some  time  afterwards  B.  wroti> 
to  the  next  friend,  informing  him  that  he  had  acted  as 
P.  's  agent,  and  asking  the  next  friend  to  employ  him  to 
sign  judgment  and  tax  the  costs.  To  this  letter  no 
answer  was  returned,  and  the  matter  was  put  by  the 
next  friend  into  the  hands  of  another  attorney.  &, 
however,  proceeded  to  sign  judgment  and  tax  the  costs. 
It  was  now  alleged  that,  through  B.  's  omission  to  meke 
an  affidavit  of  increase,  and  otherwise,  the  plaintiff's  costs 
had  been  taxed  much  lower  than  they  ought  to  havf 
been,  and  it  was  sought  to  set  aside  the  judgment  anJ 
taxation  on  the  ground  that  after  P.*8  death,  the  Londoii 
agent,  having  received  no  authority  from  the  client,  ha^I 
no  power  to  act  on  his  belialf  so  as  to  bind  him. 

The  Court,  in  giving  judgment,  said,  that  as  the 
next  friend  of  the  plaintiff  was  informed  that  B.  had 
acted  as  P.*s  London  agent,  and  returned  no  answer  to 
the  letter  in  which  he  proposed  to  continue  to  act,  he 
could  not  now,  as  against  the  defendant,  repudiate  hi^ 
authority.  If  ho  had  been  aggrieved  by  B.  's  conduct  in 
conducting  the  business,  his  remedy  was  by  an  actiou 
against  him.  They  were  disposed  to  tliink  that  B.  had 
authority  to  act,  and  that  it  lay  on  the  plaintiff  to  revoke 
it ;  but  whether  this  was  so  or  not,  it  would  be  highly 
dangerous  to  allow  him  to  re-open  the  case  as  against 
the  defendant  It  was  well  known  that  country  attomcy» 
carry  on  their  business  in  town  by  their  London 
agents,  and  it  would  lead  to  most  injurious  consequences 
if  the  country  client  could,  without  any  notice  to  the 
other  side,  repudiate  the  authority  of  the  London  agent, 
and  refuse  to  bo  bound  by  acts  done  by  him  in  the 
course  of  the  litigation  on  which  ix>liance  has  been  placed 
by  the  other  side. 

Ride  rffltttd. 


Q.B. 

24  Jan.  1863 


.! 


The  County  Road  Board 
OF  Radnor  V.  Evans. 


Turnpike  Roads'  Act  (3  Geo.  4,  c  126),  «.  12L 

The  words  " otlier  thing"  in  3  Geo.  4,  c.  126,  s.  121, 
wJiich  imposes  a  penalty  on  persons  drawing  "fliey  tinihcr^ 
stons,  or  other  thing/*  on  a  turnpike  road,  othci'wise  thnn 
on  a  wheeled  oa/rriage,  apply  only  to  tJungs  ejusdeni 
generis,  and,  Pierefotr,  not  to  a  load  of  straw. 

Appe.Ui  from  a  decision  of  Justices,  dismissing  an 
information  under  8  Geo.  4,  c.  126,  s.  121,  which  pro- 
vides, that  **if  any  person  shall  haul  or  draw,  or  cause 
to  be  hauled  or  dra^vn  upon  any  part  of  a  tunipike  road 
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any  timber,  stono,  or  other  thing,  otherwisd  than  upon 
wheeled  carriages,  or  shall  sailer  any  timber,  stone,  or 
other  thing,  which  shall  be  carried  principally  or  in  part 
upon  wheeled  carriages,  to  drag  or  trail  upon  such  road, 
to  the  prejudice  thereof,  or  shall  use  any  tipstick,  joggle, 
or  other  instniment,  for  the  i>urpo3e  of  retarding  the 
descent  of  any  cart  or  carriage  in  such  manner  as  to 
destroy,  injure,  or  disturb  the  surface  of  any  turnpike 
road,  '*  he  shall  forfeit  and  pay  certain  i)enaltie3. 

The  respondent  was  proved  to  have  used  a  vehicle 
u^K>n  two  wheels,  so  constructed,  that  when  going  down 
liill,  the  front  part  of  the  vehicle  came  into  contact  with 
the  road,  and  ploughed  it  up,  acting  as  a  kind  of  di*ag. 
This  cart  was  loaded,  however,  with  straw  only. 

The  magistrates  held,  1st,  that  this  was  a  wheeled 
carriage  within  the  Act,  and  2nd,  that  the  section  did 
not  apply  to  a  vehicle  carrying  a  load  of  straw,  as  it  was 
not  of  the  same  nature  as  timber  or  stone. 

Gihnort  Evans  argued  for  the  appellants. 

The  respondent  did  not  appear. 

CocKBUEN,  C.J.—Thew  is  no  doubt  that  the  vehicle 
in  question,  reference  being  had  to  its  construction,  was 
not  a  wheeled  carriage,  within  the  121st  sect.  Although, 
no  doubt,  generally  speaking,  it  would  be  a  carriage  on 
wheels,  as  it  is  only  when  going  down  hill  that  it  touches 
the  ground,  yet  the  question  being  wliat  was  its  condi- 
tion when  the  offence  was  committed,  as  it  was  then 
going  down  hill,  it  became  a  ^ecics  of  sledge  carriage, 
and  not  a  carriage  on  wheels  within  the  statute.  The 
other  is  a  more  difficult  question,  whether  the  Legislature, 
by  enumerating  in  the  section  the  kind  of  load  to  which 
it  was  to  apply,  intended  to  limit  its  operation  to  such 
loads,  so  that  the  general  words  must  be  limited  by 
what  goes  before  to  things  ejusdem  generis.  Considering 
this  as  a  remedial  statute  for  the  protection  of  the  turn- 
pike roads,  I  sliould  have  been  inclined  to  give  a  large 
construction  to  the  general  words,  and  not  to  apply  the 
rule,  which  is  sometimes  very  inconvenient,  of  limitiog 
their  application  to  matters  ejusdem  generis.  As,  how- 
ever, my  Brothers  entertain  a  different  opinion,  1  am 
not  disposed  to  diflfer  from  them,  though  I  entertain  con- 
siderable doubt  upon  the  sabject 

Crompton,  J. — I  am  also  inclined  to  think  that  this 
is  a  sledge,  and  not  a  carriage  on  wheels.  On  the  other 
lK)int  of  the  case,  however,  I  think  that  the  ordinary 
mle  of  construction  ought  to  lead  us  to  say  that  the 
;;eneral  words  must  mean  something  of  the  same  weighty 
character  as  timber  or  stone.  1  think  the  intention 
was,  that  the  section  should  not  apply  to  light  articles, 
such  as  hay,  straw,  &c.  ;  and  as  it  expressly  imposes  a 
penalty,  I  think  it  would  be  dangerous  not  to  adopt  the 
usual  rule  limiting  the  general  words  to  things  ejusdem 
generis, 

Mellor,  J. — I  am  of  the  same  opinion.  I  agree  en- 
tirely as  to  the  nature  of  the  carriage,  and  I  al|o  think, 
that  the  general  words  most  be  limited  to  things  of  the 


same  nature,  and  calculated  to  produce  the  same  mischief 
as  those  enumerated. 

JiidgnuM  for  the  respondent. 


Q.B. 

24  Jan.  1863 


.1 


Reoina  v.  Head  and  The  Metro- 
politan Board  of  Works. 


Sewers  rate — Exemption — Reduction  under  Local 
Management  Act,  1855,  «.  164 — Assessable  value. 

AWioiigh  property  tiot  drained  either  incdiaJtehj  or 
immediately  by  sewi^ra^fs  wcr\s,  ii  not  liable  to  be  assessed 
to  UbS  rate  made  in  respect  of  such  works;  yet  where 
it  is  to  drained,  and  is  within  a  district  benefited,,  it  is  not 
entitled  to  a  reduction  in  the  assessment  by  reason  of  the 
small  benefit  which,  on  account  of  the  use  made  of  the 
property,  it  derives  from  the  works. 

This  was  an  appeal  from  an  order  of  the  Middlesex 
Court  of  Quarter  Sessions,  reducing  the  assessment  of 
the  Fulham  Gas  Company  to  the  sewcrs-i-ate  in  rcsi)ect 
of  their  mains  and  pipes  by  one-half,  on  the  ground  that 
they  derived  only  one-half  the  benefit  from  the  outlay  on 
the  sewerage  works  which  the  other  properties  rated  did. 

The  rate  in  question  was  made  by  the  Metropolitan 
Board  of  Works,  under  the  18  &  19  Vict.  c.  120,  upon, 
the  value  of  the  property  as  assessed  to  the  poor-rate, 
and  the  gas  company  having  appealed  to  the  Court  if 
Quarter  Sessions  against  it,  on  the  ground  that  they  were 
entitled  to  a  reduction  under  sect.  164  of  the  above  Act, 
the  order  complained  of  was  made. 

Clerk,  and  WoolUU,  in  support  of  the  order. — By 
sect.  164,  where  any  property  was  entitled,  at  the  time 
of  the  issuing  of  the  first  commission  under  the  11  &  12 
Yict.  c.  112,  to  exemption  from  or  to  any  reduction  of 
allowance  in  respect  of  the  sewers-rate,  such  exemption, 
reduction,  or  allowance  is  to  be  observed  and  allowed  in 
levying  any  sewers-rate  under  this  Act. 

Before  the  passing  of  the  Act  of  1856,' property  was 

only  liable  to  sewei-s-rates  if  it  derived  benefit  from  the 

sewerage  works,  and  it  was  to  be  assessed  to  the  rate  in 

proportion  to  the  benefit  received. 

Callis  an  Sewers,  222,  223. 

Metropolitan  Board  of  Works  v.    VauxhaZl  Bridge 

Cmnpany,  7  K  ft  B.  964. 
St,  Bototph*s  V.  WhUcchapel  Diatriet  Board,  29  L.  J. 

M.  C.  228. 
Case  of  $hs  Isle  of  Ely,  10  Rep.  141a. 
R.  V.  Commissioners  for  the  Tower  HaniCets,  9  B.  &  C. 

617. 
11  &  12  Vict.  c.  112,  s.  76,  and  the  18  &  19  Vict, 
c.  120,  ss.  158,  161, 
were  also  referred  to. 

Metocdfe,  and  ffertslet,  eontrd, — There  was  hero  no 
exemption  in  law  or  in  practice  within  sect  164,  and, 
therefore,  the  company  were  properly  assessed  according 
to  the  value  of  their  property,  as  assessed  to  the  poor 
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They  cited, 

i?.  V.  Great  Western  Railway,  E.  B.  &  E.  600. 
Goodehild  v.  The  Trustees,  dx.,  id,  1. 

CocKBURN,  C.J. — I   am  of  opinion  that  this  order 
must  be  quashed.     In  saying  so  I  do  not  wish  to  be  con- 
sidered as  in  the  least  degree   impugning  the  doctrine 
laid  down  in  **  Callis  on  Sewers,"  which  I  understand  to 
be  this,  that  property  can  only  be  assessed  to  the  sewcrs- 
rate  if  it  derives  benefit  from  the  sewerage  works  in 
respect  of  which  the  rate  is  made.     That  doctrine,  I  take 
it,  was  fully  applied  in  the  case  in  7  Ellis  &  Blackburn, 
in  which  this  Court  delivered  its  opinion  as  to  assess* 
raent  to  the  sewers-rates,  and  I  assent  to  what  was  said 
by  Lord  Campbell  in  that  case,  which  is  in  effect  the 
doctrine  laid  down  in  "  Callis  on  Sewers."    "Wlien,  how- 
ever, we  come  practically  to  apply  that  doctrine,  it  comes 
to  this,  that  although  property  to  be  liable  to  the  sewers- 
rate  must  derive  benefit  from  the  works,  yet  the  liability 
depends  on  the  question  whether  the  property  is  drained 
either  mediately  or  immediately  through  the  sewerage 
works  in  respect  of  which  the  rate  is  made,  and  not  on 
the  accidental  use  to  which  it  may  chance  to  be  applied. 
The  use  to  which  land  is  applied  may  be  constantly 
changing,  but  as  soon  as  it  is  made  out  that  it  is  drained 
by  the  sewerage  works,  the  exemption  is  gone.     When 
once  the  fact  of  rateability  is  established,   it  is  not  a 
question  of  degi-ee  depending  on  the  use  to  which  the 
premises  are  from  time  to  time  applied,  but  the  only 
principle  on  which  the  amount  depends  is  that  which 
the  legislature  has  provided,  namely,  the  value  of  the 
property  as  assessable  to  the  poor-rates.     In  this  way 
alone  can  we  reconcile  the  dieta  in  the  authorities,  and 
at  the  same  time  steer  clear  of  what  seems  to  me  the 
insuperable  difficulty  of  determining  what  is  the  degree 
of  benefit  derived  by  different  species  of  property  from 
the  sewerage  works.     Though  the  question  is  not  free 
from  difficulty,    I  think  the  right   course   is  to  hold 
that  as  the  rate  to  a  certain* extent  is  not  in  dispute, 
these  premises  deriving  some  benefit  from  the  works,  the 
present  case  does  not  fall  within  the  principle  laid  down 
in  '*  Callis  on  Sewers,"  and  in  the  case  of  the  Yauxhall 
Bridge  Company. 

Crompton,  J.— I  am  of  the  same  opinion.  The  whole 
question  depends  on  whether  the  exemption  in  sect.  164 
applies,  and  on  the  construction  of  that  section.  We 
are  to  say  whether  this  reduction  by  reason  of  the  use 
to  which  the  premises  are  applied  is  a  reduction'  to 
which  the  parties  were  entitled  by  the  old  law  of  sewers. 
It  is  clear  that  if  a  district  is  not  benefited  by  the  works 
for  which  a  rate  is  levied,  that  it  is  exempt  from  the 
rate,  and  it  is  established  by  the  case  in  9  B.  &  Cr.  that 
there  may  be  different  levels  requiring  different  rates, 
but  there  is  no  case  to  show  that  you  are  to  look  at  the 
manner  in  which  a  particular  field  is  used  to  see  whether 
or  no  the  rate  is  to  be  reduced.  And  I  do  not  think 
that  the  reason  of  the  thing  will  allow  the  rate  to  vary 
from  time  to  time  according  to  the  use  of  the  premises. 


There  is  nothing  inconsistent  in  this  decision,  either  with 
the  case  in  9  B.  &  Cr.,  or  with  the  case  of  the  Yauxhall 
Bridge  Comi>any. 

Order  quashetf. 


Q.  B. 

24  Jan.  1863. 


} 


WiLsox  V.  Cator, 


Penalty — LiahilUy  of  Executor, 

A  local  Act  empowered  certain  river  cmntnissimursj 
if  tlie  owners  of  a  ship  sunk  within  Hit  limits  of  the 
Act,  neglected  to  raise  it,  to  raise,  blow  up,  and  remove  <*/, 
and  to  recover  the  expenses  of  so  doing  from  tlu  oimers. 
After  such  tieglect,  and  whilst  jyroceedings  for  raising  it 
toere  going  on,  one  oftJu  oumers  of  a  ship  so  sunk  died — 

Held,  that  his  exeenUor  loas  not  liable  for  these  expenses^ 
as  they  were  in  the  nature  of  a  penalty. 

This  was  an  appeal  from  a  decision  of  Justices.  J.  N. 
Wilson  and  G.  Cleugh  were  summoned  by  the  Humbet 
Conservancy  Commissioners  under  the  15  &  16  Vict  c. 
cxxx.  for  the  recovery  of  992/.  lis.  Id.,  being  the  ex- 
penses incurred  by  the  Commissioners  in  raising,  blow- 
ing up,  and  removing  a  vessel  which  had  been  sank  in 
the  river  on  the  22nd  of  January,  1860.  The  owners  at 
that  time  were  J.  N.  Wilson  and  one  Catherine  Wilson, 
and  they  neglected  for  more  than  a  month  after  the 
sinking  of  the  ship  to  weigh  and  raise  the  same. 
Catherine  Wilson  died  on  the  9th  of  Octobei*,  1861, 
having  by  her  will  appointed  the  said  J.  N".  Wilson  and 
G.  Cleugh  her  executors,  and  the  will  was  duly  proved 
by  them.  Cator,  the  person  appointed  by  the  Com- 
missioners under  the  Act,  caused  attempts  to  be  made 
to  weigh  and  raise  the  ship,  and  it  being  found  impossi- 
ble to  effect  that,  caused  the  ve&sel  to  be  blown  up  with 
gunpowder,  and  such  part  as  was  sayed  to  be  sold,  but 
there  remained  a  deficiency  of  992/.,  after  payment  of 
the  expenses  of  raising,  &c.  Section  23  of  the  above  Act 
provides,  that  if  the  owners  of  any  vessel  sunk  in  the 
Humber  sliall  neglect  to  weigh  or  raise  the  same  for  one 
month,  any  person  appointed  by  the  Commissioners 
may  do  it,  and  recover  the  overplus,  after  giving  credit 
for  what  is  obtained  by  the  sale  of  the  materials.  Sect. 
31  enacts  that  the  clauses  contained  in  the  Railway 
Clauses  Act,  1848,  with  respect  to  the  recovery  of 
damages  not  specially  provided  for,  and  of  penalties, 
&c.,  shall  be  incorporated  with  this  Act.  By  the  140th  k 
142nd  sects,  of  the  Railway  Clauses  Act,  the  penalties,  if 
not  paid  in  seven  days,  may  be  recovered  by  distress  on 
the  proper  goods  of  the  party  liable. 

It  was  proved  before  the  Justices  that  all  proper 
means  had  been  used  for  raising  the  vessel,  and  were 
ineffectual,  and  that  the  expenses  incurred  were  fair  and 
reasonable. 

The  Justices  were  of  opinion  that  the  surviving  owner 
and  the  representatives  of  the  deceased  oAvner,  that  is, 
J.  N.  Wilson  and  G.  Cleugh,  were  the  owners  within  the 
statute,  and  ordered  them  to  pay  992/.,  being  tile  ex- 
penses incurred  in  raising,  blowing  up,  and  oliMnrise 
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rcTnoving  the  said  ship,  subject  to  a  case  for  the  opinion 
«f  this  Court. 

Mcllish,  (I.C.  (with  him  P.  TJiompson),  in  support  of 
the  order.  AYheu  one  of  the  part  owners  dies  during 
the  time  the  proceedings  for  raising  the  vessel  are 
going  on,  the  executor  must  succeed  to  the  obligations 
of  the  owner  qita  executor. 

Slue,  Serjt  (with  him  7*.  Jojies\  for  tlie  appellants. 

This  is  in  the  nature  of  a  penalty,  and  the  executor  of 
a  deceased  owner  cannot  be  liable  for  it,  even  in  his 
capacity  as  executor.  The  provision  that  it  may  be 
recovered  by  distress  on  the  goods  of  the  party  liable, 
supports  this  contention. 

MeUinh  replied. 

Per  Curiam.  —  The  order,  if  drawn  up,  must  be 
amended  by  striking  out  the  executor,  and  if  not,  the 
case  must  go  back,  with  an  intimation  that  it  should  be 
so  drawn  up. 

JudgmtM  accordingly. 


Q.B. 

26  Jan.  1863 


.i 


Attack  v.  Bramwell. 


Distress — Tresjxtsser  ab  initio — Measure  of 

Damages. 

Where  a  landlord  distraiiia  for  rent  a^uallij  duc^  in 
such  a  nianiur  tfiat  Ive  is  throiigliout  a  trespasser  ab  initio, 
aiui  does  iwt  merely  become  such  by  reason  of  an  irregiilarUy 
sitbsequeni  to  ciUry^  the  measure  of  damages  in  an  action 
of  trespass,  brought  against  the  landlord  by  the  person  so 
distrained  upon,  is  tlve  full  value  of  (he  goods  taken,  and 
tJu  jury,  in  estimating  the  damages,  ouglU  not  to  make 
any  deduction  from  such  value  in  respect  ofUve  rent  which 
irns  actually  due. 

Decu,aration  (1st  count)  in  trespass  for  breaking  and 
entering  the  plaintiff's  house,  and  taking  away  and  con- 
verting the  plaintiff's  goods ;  and  (2nd  count)  on  the  case 
for  an  irregular  distress. 

Plea. — Not  guilty  by  statute,  and  issue  thereon. 

At  the  trial  before  Blackburn,  J.,  at  the  Middlesex 
Sittings,  it  appeared  that  the  plaintiff  was  tenant  to  the 
defendant,  and  that  the  defendant,  at  a  time  when  rent 
was  actually  due  from  the  plaintiff,  cause<l  a  distress  to 
l)e  made  on  the  plaintiff's  goods  ;  but  the  bailiffs  entered 
by  breaking  through  a  window.  The  value  of  the  goods 
taken  was  variously  stated  by  plaintiff's  and  defendant's 
witnesses,  at  from  il,  to  201.  The  learned  Judge  directed 
the  jury,  that  they  were  not  bound  to  give  the  full  value 
of  the  goods  taken  as  damages,  but  only  so  much  as  they 
thought  the  plaintiff  had  lost  by  the  taking  of  his  goods. 

The  jury  having  returned  a  verdict  for  the  plaintiff, 
damages,  1«.,  Serjt.  Shee  afterwards  obtained  a  rule, 
calling  on  the  defendant  to  show  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  learned  Judge 
had  misdirected  the  jury  as  to  the  measure  of  damages. 


Henry  Jamjts  now  showed  cause. 
The  damages,  primA  facie,  no  doubt,  are  the  value  of 
the  goods  taken,  and  any  further  damages  which  the 
jury  may  choose  to  give  for  the  breaking  and  entering. 
But  the  jury  w^ere  at  liberty  to  deduct  from  those 
damages  the  amount  which  was  really  due  from  the 
plaintiff  to  the  defendant,  for  rent  of  the  house  in  which 
the  trespass  was  committed. 

Proudlove  v.  Ttcemloic,  1  Cr.  &  M.  326. 

Harvey  v.  Pocock,  11  M.  k  W.  740. 

Chinery  v.  Viall,  29  L.  J.  Ex.  180. 

Knight  v.  EgerUm,  7  Exch.  407. 

Shee,  Serjt. ,  and  Woollctt,  in  support  of  the  nile. 
The  learned  Judge  told  the  jury  tliat  the  plaintiff  was 
not  entitled  to  the  full  value  of  the  goods  token.  That, 
is  the  misdirection  of  which  we  complain.  The  act  of 
the  defendant  was  absolutely  wrong :  it  was  a  trespass 
from  beginning  to  end,  and,  therefore,  the  plaintiff  was 
entitled  to  the  full  value  of  the  goods  taken.  The  laud- 
lord,  having  come  in  wrongfully,  was  in  the  position  of 
an  utter  stranger  committing  a  trespass. 

Martin  v.  PorUr,  5  M.  &  W.  351. 

PritcJuird  v.  Long,  9  M.  k  W.  6. 
The  fact  that  rent  was  really  due  cannot  be  set  off 
against  the  damages  for  an  unjustitiablo  trespass. 

Keen  v.  Priest,  4  H.  &  N.  236. 

CocKBURX,  C.J. — 1  am  of  opinion,  that  this  rule  must 
be  made  absolute.  The  defendant,  having  done  what  made 
his  distress  altogether  void,  the  plaintiff  was  entitleil  to 
recover  the  actual  value  of  the  goods  taken.  If  a  man, 
under  colour  of  legal  authority,  does  tliat  which  makes 
him  a  trespasser  ab  initio,  he  is  in  the  condition  of  a 
total  stranger,  acting  without  any  colour  or  legal  pre- 
tence whatever.  It  would  not  have  lain  in  the  mouth 
of  such  a  stranger  to  say,  that  he  had  applied  the  pro* 
ceeds  of  liis  trespass  for  the  benefit  of  the  j)er8on  injured. 
Neither  can  the  defendant  here  say,  that  by  the  apjiro- 
priation  of  the  price  of  these  goods  to  the  i>ayment  of 
rent  which  was  actually  due,  he  acquired,  pro  tanto,  a 
right  to  reiluce  the  damages.  The  case  of  Keen  v. 
Priest  fully  bears  us  out  in  our  opinion,  although  other 
cases  have  been  cited  w^hich  are  less  strongly  in  favour 
of  the  plaintiff's  view. 

Cromptok,  J. — The  onlinary  rule,  no  doubt,  is,  that 
the  person  trespassed  upon  shall  have  the  full  value  of 
his  goods :  there  are,  however,  cases  in  which,  in  trover 
at  any  rate,  the  return  of  the  goods,  and  other  circum- 
stances, have  been  permitted  to  operate  in  reduction  of 
the  damages.  Where,  for  example,  the  goods  of  the 
plaintiff  are  subject  to  a  lien  in  favour  of  the  defendant, 
there  the  lien  may  be  used  in  reduction.  But  this  is  a 
case  without  any  circumstance  of  such  a  nature.  A 
person  who  comes  in  wrongfully  cannot  in  effect  pay  his 
own  debt.  This  is  a  case  of  bare  tort :  the  defendant 
had  no  more  right  to  set  off  the  value  of  the  goods 
against  rent,  than  he  had  to  set  it  off  against  any  other 
debt  whatever.  It  follows  that  the  full  value  of  the 
I  goods  was  the  true  measure  of  damages. 


816 


THE  NEW  REPORT& 


[81  Jax.  ISBS. 


Blackbuiin,  J. — There  must  be  a  new  trial,  because  I 
misdirected  the  jury  as  to  the  measure  of  damages. 
Where  a  party  sues  for  a  taking  of  his  goods,  and  the 
defendant  had  an  interest  in  the  goods,  there  is  very 
little  doubt  tliat  the  defendant  may  deduct  the  value  of 
that  interest  from  the  damages  for  the  taking.  Tliat 
was,  I  think,  the  principle  proceeded  on  in  Praudlove  v. 
Twemlow,  and  in  Cliiiiery  v.  Viail.  Here  the  landlord 
was  a  trespasser  ah  initio,  and  did  not  merely  become  so 
by  an  irregularity  after  entry  so  as  to  be  protected  by 
the  statute  of  Geo.  2.  The  case  of  Keen  v.  Priest  is 
clear  against  my  ruling,  and,  as  I  now  think,  rightly  so. 

Rule  tvbsoliUe. 


Q.B. 

26  Jan.  1863 


.1 


Banks  r.  Goodwix. 


Com  stated   by  Justices  —  "  Transmitting  "    ccue 
vnthvi  three  days — 20  d;  21  Vict.  c.  43,  s.  2. 

Where  Justices  have  granted  a  ease  under  20  <£*  21  Vict, 
€.  is,  '^the  appellant  shall,"  according  to  sect.  2,  **tinthi}i 
three  days  after  receiving  the  case,  transmit  the  sanie  to  the 
Court  iiainedj**  In  order  tiial  the  provisions  of  this  section 
May  he  oomplied  with — 

Held,  hy  Cockbubk,  C.J.,  thai  the  ease  must  at  least 
he  sent  off  within  three  days  hy  the  appellant,  and  Diat  its 
transmission  to  the  Court  must  be  continuous  until  it  is 
lodged;  and  by  Crompton  and  Blackburx,  JJ.,  t?iat 
the  transmission  must  be  complete,  and  the  case  lodged, 
within  tfie  three  days. 

Case  stated  by  Justices  under  20  &.  21  Vict.  c.  43. 

The  appellant  was  summarily  convicted,  under  sect.  24 
of  the  Larceny  Act,  of  fishing  in  the  respondent's  fishery. 
The  Justices  stated  a  case,  and  sent  it  on  the  31st  of 
December,  1862,  to  the  appellant's  attorney,  who  for- 
waxded  it  immediately  to  his  London  agent,  with  in- 
structions to  him  that  it  ahotdd  be  lodged  in  the  Crown 
Office  forthwith.  It  was  not  lodged  at  the  Crown  Office 
till  the  10th  of  January,  1863.  By  sect.  2  of  20  ft  21 
Yict.  c.  48,  it  is  enacted  that  ''the  appellant  shall, 
within  three  days  after  receiving  the  case,  transmit  the 
same  to  the  Court  named.** 

A  rule  nisi  had  been  obtained  to  take  the  case  out  of 
ihib  Crown  paper,  on  the  ground  that  the  requirements 
of  the  above  section  had  not  been  complied  witli,  against 
which 

McMahon,  for  the  appellant,  now  showed  cause. 
The  sole  point  is  the  meaning  of  the  word  '*  ti*ausmit. " 
It  has  been  assumed  in  previous  cases,  that  the  word 
**  transmit "  meant  to  make  a  complete  transmission— to 
lodge  in  the  Crown  Office. 

Psa4»ek  V.  The  Queen,  27  L.  J.  C.  P.  224. 

Morgan  v.  Edwards,  29  L.  J.  M.  C.  108. 

Woodhause  v.  Woods,  29  L.  J.  M.  C.  149. 
I  contend,  however,  that  the  words  "shall  transmit,** 
mem  "shall  send  it  on  its  way  to  Court,"  not  *' shall 
lodge  it  in  Court." 

Richardson^ s  Dictionary,  svh  toe,  *'  TrcaismU.** 


In  the  present  case  the  doctiraent  was  delayed  in  the 
hands  of  the  London  agent  for  a  week,  he  thinking  ha 
would  be  in  time  if  he  lodged  it  before  the  beginning  of 
term. 


(( 


Gray,  for  the  respondents,  contended  that  the  words 
shall  transmit  to  the  Court  within  three  days,**  must 

include  a  lodging  of  the  case  in  the  Court  within  three 

days* 

CocKBURx,  C.J. — ^The  rule  must  be  made  absolute. 
It  is  clear  that  a  mere  sending  off  of  the  case  within 
thi'ce  days  is  not  enough  ;  but  I  am  very  much  inclinial 
to  think  that,  if  the  case  is  sent  off  within  the  three 
days,  and  may  be  said  to  be  in  actual  oouise  of  tnnf- 
mission  until  it  i*eaches  the  Court,  then  the  conditioojt 
of  the  Act  have  been  complied  with.  But  a  document 
which  remains  several  days  in  the  hands  of  a  party  who 
ought  to  forward  it,  is  not  a  transmission  ;  and  here  the 
appellant  is  answerable  for  the  act  of  the  Loudon  agent. 
The  only  other  interpretation  is,  that  the  case  must  be 
lodged  within  three  days.  Under  either  interpretation 
the  appellant  is  too  late. 

CnoMPTON,  J. — I  incHne  to  agree  with  Mr.  Gray,  th*t 
the  case  must  be  actually  lodged  in  Court  within  the 
three  days. 

Blackburx,  J. — I  think  that  the  conditions  of  the 

Act  are  not  fulfilled  unless  the  transmission  is  com|>let^ 

within  the  three  days.    At  the  same  time  I  do  not  wUh 

to  express  any  opinion  as  to  what  would  be  the  effect 

of  delay  caused  by  negligence  in  t^  post,  or  any  similtf 

casualty. 

RiUe  aifSolui£. 


Q.B. 

26  Jan.  1863 


.1 


ViLLEXZERV.  FUNDELL. 


Ejectment —  Writ  of  Possesion — Subsequent 
re-^ntry  of  Defendantm 

Where  the  plaintiff  in  an  ejectment  Jiad  been  pid  t» 
possession  by  the  sheriff  under  a  writ  of  possession,  and  the 
defcndaiU  several  hours  afterwards  re-entered  andforcil^if 
turned  the  plaintiff  out  again,  the  Court  granted  a  rule 
calling  on  the  defendant  to  show  cause  why  he  should  v^ 
give  up  possession  to  tlie  plaintiff. 

Finlason,  on  behalf  of  the  plaintiff,  moved  for  »» 
attachment  against  the  defendant  for  contempt  of  Coart» 
or  for  a  new  writ  of  possession. 

This  is  an  action  for  ejectment,  in  which  the  plaifltifl 
had  obtained  judgment,  and  was  put  in  possession  of  the 
house  in  question  by  the  sheriff,  under  a  writ  of  ^osa^ 
sion,  at  about  3-30  p.m.  on  Janimry  24th.  The  sheriff 
was  compelled  to  ^eot  the  defendant  by  force,  but  (ha 
finally  leave  the  plaintiff  in  complete  possessioD.  ^^ 
nine  o'clock  in  the  evening  of  the  same  day  the  defend* 
ant  came  back  and  turned  the  plaintiff  out  flg»ui  ^T 
force,  and  himself  recovered  possession  of  the  house. 
The  writ  has  not  yet  been  returned,  and  there  wouli)* 
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therefore,  be  a  difficulty  about  granting  a  new  writ.  I 
submit  that  tho  defendant  may  be  attached,  on  the 
^ound  that  his  whole  conduct  was  in  fact  one  act  of 
resistance,  so  that  the  writ  was  never  fully  executed, 
nor  tlie  sheriff  completely ykfur^us  officii. 

The  Court  was,  however,  of  opinion  that  the  proper 
course  would  be  to  take  a  rule,  calling  on  the  defendant 
to  show  cause  why  he  should  not  deliver  up  possession  of 
the  x>renuscs  to  the  plaintiff.* 

Jiule  nisi  accordingly. 

iVbfc.*— See  CkiUus  ArchbolcCs  Practice,  1002  (10th 
ed.). 

%^  a,       I   tylee  v.  Bottldino. 


. 


26  Jan.  1863 

Flaxniif^    Costs — Le^s   than  20/.  taken   out   of 
Court  in  full  tatisfaction — 13  d:  14  Vict,  c  61, 

8.  11. 

Where,  in  an  action  in  a  Superior  Court,  less  than  20/. 
is  paid  into  Chart  hy  the  defendant,  and  is  taken  out  in 
full  satis/action  by  the  plaintiff,  the  plaintiff  will  not  be 
ttUotoed  his  costs  of  the  action  on  taxation, 

Declaratiok,  for  goods  sold  and  delivered,  claiming 
7/.  16«.  6rf. 

Plea.— Payment  into  Court  of  V,  16».  6rf.,  which 
sum  was  thereupon  taken  out  of  Court  by  the  plaintiff, 
in  full  satisfaction  of  his  cause  of  action. 

The  Master  taxed  the  plaintiffs  costs,  and,  on  the 
authority  of  Chambers  v.  Wiles  (24  L.  J.  Q.  B.  267), 
adjudged  the  defendant  to  pay  to  the  plaintiff  5L,  being 
the  plaintiff's  taxed  costs.  Defendant  paid  the  51.  under 
protest,  and  subsequently  applied  to  Wightman,  J.,  at 
Chambers,  who,  however,  referred  him  to  the  Court. 
Accordingly,  a  rule  nisi  was  obtained,  calling  on  the 
plaintiff  to  show  cause  why  the  Master  should  not  review 
his  taxation  ;  and  why  the  plaintiff  should  not  repay  to 
the  defendant  the  said  sum  of  61, 

Gadsden  showed  cause. 

The  question  is,  what  is  tho  proper  meaning  of  the  word 
** recover"  insect  11  of  13  &  14  Vict  c.  61?  which 
enacts,  that,  '^  where  a  plaintiff  shall  recover  less  than 
20/.,"  except  in  certain  cases,  "  he  shall  have  judgment  to 
recover  such  sum  only,  and  no  costs."    The  judgment  of 
the  Court  of  Exchequer  in  the  case  of  Parr  v.  Lillicrap 
(9  Jur.  (x.s.)  80)  is  against  me  ;  but  that  case  is  at  dis- 
cord with  the  old  practice  and  the  old  cases.     I  contend 
that  '*  recover  "  must  mean  a  recovery  either  by  judg- 
ment, or  by  some  process  of  this  Court. 
Davey  v.  Jtentoti,  2  B.  &  C.  711. 
Brooks  V.  Rigby,  2  A.  &  E.  21. 
aiambers  v.  Wiles,  24  L.  J.  Q.  B.  267. 

The  Court.— The  Master  decided  on  the  authority  of 
the  older  cases,  but  we  agree  with  the  decision  of  the 
Court  of  Exchequer  in  Parr  v.  Lillicrap,  The  rule 
must  be  made  absolute. 

Rule  absolute. 


27  Jan.  1863. 


Sauxdryi'.  Mitchell. 


Administration  Bond — Assignment  to  a  Creditor^ 
Bight  of  Creditor  to  Sue^20  d:  21  Vict,  c.  120, 
ss,  81,  82,  and  83. 

Where  an  administration  bond,  under  the  Probate  A  ct^ 
Ims  been  assigned  to  a  creditor,  he  is  not  entitled  to  sue  o)i 
it,  laying  eu  a  breach,  the  non-payment  of  a  debt  due  to 
him,  even  though  he  alleges  that  the  administrator  has 
toasted  the  estate,  and  thereby  disabled  himself  from  j^V' 
ing  the  debt, 

Declaratiox  on  an  administration  bond  given  under 
the  20  ft  21  Vict  c.  77,  and  assigned  to  the  plaintiff, 
who  was  a  creditor  of  the  deceased,  by  an  order  of 
the  Judge  of  the  Court  of  Probate,  under  sect  83  of  that 
Act  The  bond  was  in  the  usual  form,  and  was  con- 
ditioned, amongst  other  things,  for  rendering  a  true  and 
just  inventory  of  the  estate  of  the  deceased^  for  duly 
paying  his  debts,  for  making  a  tnie  and  just  account  of 
the  administration,  and  distributing  according  to  the 
Statute  of  Distributions ;  and  also  for  rendering  the 
letters  of  administration  into  Court,  in  case  a  will  fiihould 
be  exhibited.  The  breaches  assigned  were,  not  paying 
a  debt  due  to  the  plaintiff,  and  wasting  the  estate  of  the 
deceased. 

Plea. — That  the  only  breach  of  the  condition  of  the 
bond  was,  the  non-payment  of  the  plaintiff's  debt 

To  this  the  plaintiff  replied — That  the  administrator 
had  assets  sufficient  for  the  payment  of  the  debt,  and  that 
he  wasted  the  estate  of  the  deceased,  by  reason  of  which 
he  was  unable  to  pay  the  debt.  The  plea  and  the  replica- 
tion were  both  demurred  to. 

AspUind,  for  the  plaintiff. — There  has  clearly  been  a 
breach  in  terms  of  the  condition  of  this  bond,  and  there 
is  nothing  to  limit  or  cut  the  words  used  down.  The 
old  decisions,  under  the  Statute  of  Distributions,  are  no 
longer  applicable,  tho  bond  and  procedure  being  under 
20  &  21  Vict  c.  120. 

n.  Bullar,  for  the  defendant 

1st  This  is  not  a  proper  bond  within  sect  81  of  the 
Act,  as  it  is  conditioned  for  other  things  besides  "  col- 
lecting, getting  in,  and  administering"  the  estate  of  the 
deceased.  It  is,  therefore,  not  assignable,  even  though 
it  might  be  good  as  between  the  original  parties. 

2nd.  A  creditor  cannot  sue  on  such  a  bond  for  the 
non-payment  of  his  debt,  even  by  alleging  that  it  has 
remained  unpaid  by  reason  of  a  devastavit. 

Archbishop  of  Canlerbury  v.  Robertson,  1  Cr.  &  M. 

690. 
Browne  v.  Archbishop  of  Canterbury,  1  Lutwych, 

882  B. 
Greerside  v.  Benson,  3  Atkyns,  248. 
Archbishop  of  Canterbury  v.  Tappen,  8  B.  &  C.  151. 
Edmunds  v.  Challis,  7  C  B.  413. 
Stansfeld  v.  IfellaweU,  7  Exch.  373. 
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Aspland,  in  reply. — ^Tlie  object  aiid  eifect  of  the  late 
Act  was,  to  sweep  away  the  decisions  under  the  Statnto 
of  Distributions,  and  to  enable  the  creditors  to  sue.  If 
the  bond  goes  beyond  the  statute,  it  does  not  follow  that 
it  cannot  be  assigned,  though  a  breach  could  not,  per- 
haps, be  laid  of  that  part  of  it.  He  cited,  in  addition  to 
the  above  authorities, 

WallisY.  Pipon,  1  Ambler,  183. 

CocKBiTRN",  C.J. — To  my  mind  this  is  a  very  clear 
case.  Under  t]ie  old  law,  while  the  administration  of 
the  estates  of  deceased  persons  was  within  the  jurisdic- 
tion of  the  ecclesiastical  authorities,  the  Ordinary  was 
empowered  to  take  a  bond  from  the  person  to  whom 
administration  was  granted  to  ensure  the  due  performance 
of  his  duties.  When  the  jurisdiction  of  the  ecclesiastical 
authorities  in  such  matters  was  abolished,  and  the  Court 
of  Probate  substituted,  it  became  necessaty  to  give  to 
the  Judge  of  that  Court  the  power  to  exact  the  bond 
which  had  before  been  vested  in'the  Ordinary,  and  in- 
asmuch as  it  would  have  been  highly  inconvenient  where 
it  was  necessary  to  sue  on  such  a  bond,  that  the  suit 
should  have  been  in  the  name  of  the  Judge,  a  new  pro- 
vision was  embodied  enabling  a  creditor  to  whom  such 
bond  had  been  assigned,  to  sue  in  his  own  name,  not  for 
liis  own  benefit,  but  for  all  parties  interested  in  the 
estate.  To  my  mind  that  shows  that  it  was  intended  to 
oave  the  effect  of  the  assignment  of  the  bond  where  it 
was  under  the  old  law.  The  authorities  are  clear  to  show 
that  the  creditor  could  not  take  an  assignment  of  the 
bond,  and  sue  upon  it  merely  in  respect  of  his  own  debt. 
He  could  sue  on  it  for  a  general  devaatavii,  but  not  in 
respect  of  his  own  debt;  even  if  he  alleged  a  devastavit 
by  reason  whereof  such  debt  had  remained  unpaid. 

Now,  on  these  pleadings,  this  creditor  having  taken 
an  assignment  of  the  bond  sues,  alleging  as  a  breach,  the 
non-payment  of  his  debt ;  it  is  true  he  alleges  a  devas- 
tavit, but  merely  as  the  reason  why  the  debt  has  not 
been  paid.  That  is  the  very  case  in  which  the  autho- 
rities tell  us  that  the  creditor  cannot  sue.  But  the  plea 
meets  him  by  saying,  that  the  only  matter  with  regard 
to  which  the  estate  has  not  been  fully  administered  is 
the  payment  of  this  particular  debt.  So  that,  in  what- 
ever way  we  read  the  pleadings,  the  case  comes  clearly 
mthin  the  authorities,  that  even  with  an  allegation  of  a 
devastavit^  the  creditor  cannot  in  such  a  case  sue. 

I  think,  therefore,  that  our  judgment  should  be  for 
the  defendant.  The  old  law  is  only  so  far  altered  that 
the  suit  is  to  be  in  the  name  of  the  creditor  instead  of 
the  Ordinary,  and  this  law  seems  to  me  based  on  the 
soundest  principles.  Such  a  bond  as  this  is  for  the  benefit 
uf  the  estate  genei*ally  :  and  if  it  is  to  be  enforced,  it 
must  be  for  the  estate  generally,  and  not  by  particular 
persons,  for  their  own  benefit,  who  have  other  and  proper 
modes  of  redress. 

WiOHTMAN,  J. — I  am  of  the  same  opinion.  I  may 
refer  to  the  case  of  the  Arehhisfiop  of  CuTUerbury  v. 
Hobfrtson,  1  Cr.  &  M.,  in  which  all  the  authorities  are 
qnotcd  for  the  opinion  which  I  entertain,  that  in  this 


case  the  plaintiff  cannot  maintain  an  action  on  th^ 
ground  which  he  suggests  in  the  declaration  and  replica- 
tion. The  old  authorities  appear  to  me  to  be  directly 
applicable  to  the  present  case. 

CuoMPTOX,  and  Mellor,  JJ.,  concurred. 

Judgment /or  defendant. 

Q.  B.       1  Croft  v.  The  London  axd   North 
27  Jan.  1863.  J     Western  Railway  Company. 

Lands  Claiises  Act,  1845,  «.   68. — Damage  sub- 
sequent  to  compensation — Unforeseen  damage. 

Wliere  damage  arises  from  the  loorks  of  a  company 
subsequent  to  the  original  assess7}ient  of  eonipensalioii^  th^- 
possibility  of  which  might  then  have  beet^  foreseen  and 
anticipated,  the  party  damnified  is  iwt  entitled  to  a  fresh 
assessmtiU  of  compensation  under  the  Lands  Ciaiua 
Actf  s,  98,  nor  to  maintain  an  action  in  respect  of  U. 

Semble,  per  Cockburn,  C.J. — Whether  the  damage  hf 
capable  of  anticipation  or  iwt,  the  Lands  Clauses  Act 
provides  for  one  assessment  of  compensation  otdy. 

This  was  a  special  case  stated,  without  pleadings,  for 
the  opinion  of  the  Court. 

The  plaintiff  is  the  owner  of  a  manufactory  and  builc* 
ings  connected  therewith,  in  Gaacoyne-street,  Liverpool, 
under  the  south-west  corner  of  which  the  Victoria  tunnel 
passes.  This  tunnel  was  constructed  by  the  London  and 
North- Western  Railway.Company,  under  the  8  &  9  Vict, 
c.  cxxliL  and  c.  cxcviii.  and  the  9  &  10  Vict,  c  cciv.,  and 
was  opened  for  traflic  in  August  1849.  The  stratum  through 
which  the  tunnel  passes  at  this  point  of  its  course,  anJ 
on  which  the  above-mentioned  premises  standi  consists 
of  clay  and  loose  earth. 

In  1848,  E.  Kikhaw,  the  then  owner  of  tliese  pre- 
mises, made  a  claim  against  the  company  under  the 
Lands  Clauses  Act,  1845,  for  cbmpensation  for  the  right 
to  construct  the  tunnel  underneath  the  premises,  for  the 
site  of  the  tunnel,  and  also  for  damage  caused  by  the 
construction  of  the  same.  This  claim  was  referred  to 
arbitration,  and,  on  the  6th  of  April,  1848,  the  arbi- 
trators awai*ded  126?.  as  the  amount  to  be  paid  by  the 
company  to  the  said  E.  Kilshaw,  "  as  compensation  for 
the  right  to  construct  and  for  ever  maintain  the  said 
tunnel  underneath  the  said  premises,  and  as  pnrcliase 
money  for  the  site  of  the  said  tunnel,  and  in  full  for 
compensation  for  all  damage  and  injury  sustained  by 
him  by  reason  of  the  construction  thereof." 

In  November,  1848,  E.  Kilshaw  and  his  mortgagees 
executed  a  deed  granting  to  the  company  "  the  site  of, 
and  fuU  liberty,  power,  and  authority  to  and  for  the 
said  company,  and  tlieir  servants,  agents,  &c.,  to  bore, 
excavate,  and  construct  the  said  tunnel"  underneath 
the  lands  in  question.  •*  Together  with  the  full,  fr«» 
exclusive,  and  uninterrupted  right  and  liberty  at  all 
times  for  ever  hereafter  to  use,  enjoy,  uphold,  and  repaid 
the  said  tunnel  and  the  site  thereof." 

In  1858,  the  plaintiff  became  the  owner  in  fee  of  the 
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above-mentioned  premises.  Subsequent  to  this  date 
seriooa  injuries  were,  from  time  to  time,  sustained  by  the 
buildings  and  manufactory.  These  injuries  were  caused 
by  the  subsequent  subsidence  of  the  surface  consequent 
upon  the  construction  of  the  tunnel  in  such  a  soil  as 
hereinbefore  mentioned,  and  by  the  vibration  resulting 
from  the  passing  of  heavily  laden  and  other  trains  along 
the  tunnel,  or  by  one  of  such  causes. 

In  the  year  1859,  the  premises  became  so  ruinous  and 
dangerous,  that  the  authorities  compelled  them  to  be 
la  part  taken  down,  and  they  wore  thus  laid  waste  and 
rendered  unfit  for  occupation.  The  questions  for  the 
opinion  of  the  Court  were  : — 1st.  "Whether  upon  the 
facts  stated  an  action  could  be  maintained  against  the 
defendants;  2nd,  whether  the  plaintiff  was  entitled  to 
compensation  under  the  68th  sect  of  the  Lands  Clauses 
Consolidation  Act,  1845. 

Boviil,  Q.C.  (with  him  Quain)  for  the  plaintiff.  The 
cases  show  that  tlie  arbitrators  would  not  have  been 
justified  in  giving  compensation  for  merely  speculative 
damage  such  as  this ;  it  is  not  till  the  damage  actually 
arises,  therefore,  that  the  owner  of  the  premises  can 
obtain  compensation.  And  in  cases  like  this,  of  unfore- 
seen damage,  the  proper  time  to  assess  the  compensa- 
tion is  when  the  mischief  has  actually  arisen. 

Lee  r.  Milncr,  2  M.  &  W.  824. 
Ware  v.  JUgeiWa  Canal  Company,  9  Exch.  395. 
R.  V.  Lancashire  Railway  Company,  15  Beav.  322. 
BagjuUl  v.  Lotuion  and  Nurth  Western  JRailway,  31 

L.  J.  Ex.  480. 
Lawrence  v.  Oreat  Northern  Railway,  16  Q.  B.  643 

ft  652. 
London  and  North  Western  Railtoay  v.  Radley,  3 

Mac.  &  6.  336. 
Chamberlain  v.   West  London  and  Crystal  Palace 

RaUway,  31  L.  J.  Q.  B.  201. 

Webby  (with  him  Littler)  for  the  defendants.  The 
question  here  is,  not  what  would  be  the  function  of  a  jury 
uuder  the  Lands  Clauses  Act,  with  regard  to  the  assess- 
ment of  compensation,  but,  what  has  the  plaintiff  sold 
and  the  company  bought  ?  The  terms  of  the  deed  of 
grant,  and  of  the  award,  show  that  compensation  has 
been  given  for  all  future  damage,  and  that  it  was  within 
the  contemplation  of  the  arbitrators.  What  future  damage 
was  possible,  except  that  which  might  arise  from  subsi- 
dence? The  right  to  "constnict,  and  for  ever  main- 
tain "  the  tunnel,  has  been  bought  by  the  company  from 
the  plaintiff's  predecessor  in  title .    He  cited 

West  IndiaDock  Company  y.  Gattke,  20  L.  J.  CL  217. 

(luain,  in  reply,  cited 
Penney  v.  South  Eastern  Railway,  7  E.  &  B.  660. 

CooKBURN,  C.J. — I  am  of  opinion  that  our  judgment 
most  bo  for  the  defendants.  I  found  my  view  on  the 
general  provisiomi  with  respect  to  compensation  in  the 
liOnds  Clauses  and  Railway  Clauses  Acts.  By  all  the 
local  Acts  to  which  these  general  statutes  are  appended. 


powers  are  given  to  take  the  lands  of  the  several  owners 
without  the  assent  of  the  parties  interested,  for  the  pur- 
poses for  which  the  Acts  are  respectively  passed.  Then 
comes  a  provision  for  compensation,  and  the  compensa- 
tion is  to  be  twofold — compensation  for  the  value  of  the 
land  taken,  and  compensation  for  any  injury  or  damage 
arising  from  the  execution  of  the  works  to  the  owner  of 
the  land  taken,  in  respect  of  lands  adjacent.  But  then 
of  what  nature  is  the  compensation  to  be  when  we  are 
treating  of  damage  to  the  adjoining  lands  ?  1  think  the 
best  way  to  ascertain  what  is  to  be  its  extent  and 
character,  is  to  examine  the  provisions  of  the  Act  for 
assessing  it.  If  the  parties  can  agree  on  the  value 
of  the  land,  and  the  amount  to  be  paid  for  damage  to  the 
lands  adjoining,  no  fuiiher  proceedings  are  necessary. 
If,  however,  they  cannot  agree,  it  is  at  the  option  of  tlie 
party  whose  lands  are  taken,  to  have  the  matter  settled 
by  arbitration,  if  he  gives  the  proper  notices  to  the  Com- 
pany, but  if  he  does  not  do  so,  the  Company  are  then  to 
issue  jury  process,  and  the  amount  of  compensation  is  to 
be  assessed  by  the  jury,  with  the  assistance  of  the  sheriff 
or  Ids  officer.  Now,  there  is  no  provision  whatever  for 
anymore  than  one  single  inquiry.  The  statutes  pro- 
viding that  compensation  for  lands  taken  and  lauds  in- 
juriously affected  shall  be  once  for  all  settled  ;  there  is  no 
mode  given  of  afterwards  assessing  damage  which  does 
not  present  itself  to  contemplation  at  the  time  of  the 
original  assessment  of  compensation.  If  the  Acts  had 
contemplated,  that  damage,  which  at  the  time  was  more 
or  less  speculative,  but  was  afterwanis  realised,  should 
be  compensated,  there  would  have  been  some  provision 
for  that  purpose.  I  think,  therefore,  that  if  it  had  been 
proposed  when  this  matter  was  before  the  arbitrators  to 
ascertain  the  amount  of  damage  that  would  arise  to  the 
adjacent  buildings  in  consequence  of  the  excavation  of 
the  timnel  and  the  vibration  of  the  2>as8ing  trains,  it 
would  have  been  a  very  proper  matter  for  their  con- 
sideration, and  as  to  which  they  might  jiroperly  have 
assessed  damages.  It  would  harass  Companies  most 
grievously  if  they  were  to  remain  liable  in  all  time 
for  damage  arising  from  their  works.  It  is  tnie  there 
may  be  cases  in  which  damage  not  foreseen  at  the  time 
the  inquiry  takes  place,  may  afterwards  hai>pen,  but  1 
think  the  landowners  are  more  likely  to  benefit  than  the 
Companies  from  speculative  damages  being  taken  into 
consideration  by  a  jury.  However  that  may  be,  the 
matter  here  having  been  brought  before  the  arbitrators, 
it  appears  to  me  that  the  plaintiff  caimot  now  re-oi)cu 
the  question,  and  by  some  fresh  action  obtain  compensa- 
tion for  damage  which  might  have  been  assessed  at  that 
first  inquiry,  though  if  there  had  been  negligence  in  the 
carrying  on  of  the  works  it  might  well  be  the  ground  of 
an  action. 

Ckomftok,  J. — I  am  of  the  same  opinioiL  The  in- 
juries here  are  said  to  be  caused  by  the  subse<]uent  sub- 
sidence of  the  surface  of  the  soil,  and  the  vibration  of 
the  trains,  or  by  one  of  these  causes.  I  think  it  is  quite 
clear  that,  in  the  absence  of  negligence,  no  action  could 
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arise,  because  the  acts  from  which  tlio  mischief  has 
resulted,  were  done  under  the  powers  given  by  the  Legis- 
lature. We  come  then  to  the  real  question— can  these 
damages  be  recovered  by  a  proceeding  for  compensation 
under  the  Act,  as  for  mischief  unforeseen  at  the  time  of 
the  original  compensation  I  I  think  that  this  is  in  the 
nature  of  damage  which  must  have  been  in  the  contem- 
plation of  the  parties,  and  may  properly  be  called  foreseen 
damage.  I  think  it  dear  that  the  compensation  must 
be  once  for  all  assessed  as  far  as  regards  foreseen  damage  ; 
and  it  is  not  necessary  now  to  speculate  what  would  be 
the  case  as  to  damage,  which  could  by  no  possibility  be 
foreseen.  Here  I  cannot  conceive  but  that  the  parties 
claiming  compensation  would  claim  also  for  damage  to 
the  ai^acent  land.  I  think,  therefore,  that  this  is  the 
very  kind  of  damage  contemplated  by  the  award  and  the 
deed  of  conveyance. 

[The  learned  Judge  here  referred  to  the  terms  of  the 
deed  as  above  given  in  support  of  this  view.] 

In  conclusion,  I  am  of  opinion,  that  these  were  matters 

for  which  compensation  could  have  been  assessed  at  the 

time  of  the  first  inquiry,  and  that  even  if  the  pliuntiiF 

is  not   otherwise    excluded    from    now    recovering    in 

respect  of  them,   he  is   so   excluded  by  the   deed    of 

grant. 

• 
Mellob,  J. — I  am  of  the  same  opinion.     I  am  fax 

from  saying  that  under  no  circumstances  could  a  jury  be 
a  second  time  summoned  to  assess  compensation  for 
damage  unexpectedly  arising  ;  but  when  I  look  to  see 
how  the  damage  arose  in  this  case,  the  state  of  the  soil 
and  the  use  of  the  tunnel  being  known,  the  damage 
resulting  from  these  things  was  reasonably  to  be  an- 
ticipated at  the  time  of  the  arbitration.  The  recital  in 
the  deed  is  very  strong  —  that  the  company  have  agreed 
to  pay  1261.  for  the  "right  to  construct,  and  for  ever 
maintain"  the  tunnel  under  the  premises  in  question.  I 
do  not  mean  to  say  that  I  am  clear  that  this  carries  the 
matter  further  than  the  terms  of  the  statute,  but  when 
you  look  at  its  terms,  as  regards  compensation,  it  is 
perfectly  clear  that  it  contemplates  that  some  conse- 
quential damage  is  to  be  taken  into  consideration. 
Therefore,  basing  my  opinion  upon  the  special  facts  of 
this  case,  I  think  our  judgment  must  be  for  tlie  defen- 
dants. 

Judguunt  for  dcfaidants. 


Q.B. 

28  Jan.  1863. 


} 


Shadforth  V,  CORT. 


Contract — Prwity — Shd^xiwner  and  JPurcIiaser  of 
Cargo — Directions  for  Vnloadin{f, 

C.  purduucd  a  cargo  of  coals,  then  hjing  in  a  vessel  be- 
lonffing  to  S.  in  the  Thames,  Jrom  the  consignee,  C.  and 
the  consignee  boUt  signed  a  -note  directed  to  a  certain  coal- 
meter,  ordering  him  to  unload  the  vessel  al  D.  in  her  turn, 
at  a  certain  rate,  C.  knew  when  lie  signed  the  note  VuU 
it  would  he  slkown  to  the  captain  of  Uu  ship,  and  that  he 


would  consider  U  as  a  direction  to  go  to  D,  to  unload. 
The  vessel  did  go  to  D.  to  unload,  hut  was  delatjed  oiUsidt 
for  ten  days  before  it  could  be  unloaded  there — 

Held,  that  there  was  no  audi  privity  between  C.  and  «S. 
as  would  enable  S,  to  recover  demurrage  from  C  for  such 
delay. 

This  was  an  action  for  the  demurrage  of  a  ship.  At 
the  trial  before  Blackburn,  J.,  at  Guildhall,  it  appeare<l 
that  the  plaintiff's  ship  arrived  in  the  pool  in  the  riv«r 
Thames  on  the  18th  November,  wiih  a  cargo  of  coals 
consigned  to  Pope  &  Ck>.,  who  sold  the  whole  of  the 
coals  (193  tons)  to  the  defendant  on  the  19th  November. 
The  defendant  and  Pope  &  Co.  both  signed  the  following 
document,  known  as  a  turn -paper:  **To  the  meter 
appointed  to  weigh  the  undermentioned  cargo.  Wf,  the 
undersigned,  having  bought  of  Thomas  Pope  &.  Co.  a 
cargo  of  coals  in  the  ship  '  George  Andreas,*  of  which 
Crosby  is  master,  to  be  worked  at  the  rate  of  49  tons 
per  working  day,  we  hereby  direct  and  require  you  to 
work  the  said  cargo  and  deliver  the  same  to  us,  accord- 
ing to  the  several  turns,  &c.  Dudman*s  Dock.  Cory 
clear.  For  Thomas  Pope  &  Co.,  factors,  Homer  Pope.** 
It  was  proved  that  the  words  **  Cory  clear*'  meant  that 
Cory  was  to  have  the  whole  of  the  cargo ;  that  the 
defendant  knew  that  the  paper  would  be  shown  to  th« 
captain,  and  that  he  knew  that  the  words  "Dudman's 
Dock"  would  have  on  the  captain's  mind  the  effect  of  a 
direction  to  take  the  ship  to  Dudman's  Dock  to  unload. 
Dudman's  Dock  is  a  creek,  in  which  there  are  bertha  for 
three  sailing  vessels  only  at  a  time.  Plaintiff 's  vessel  went 
thither  at  once,  but  was  obliged  to  wait  outside  for  ten 
days  before  she  could  get  a  berth.  It  was  in  respect  of 
this  delay  that  the  plaintiff  sought  to  recover.  No  bill 
of  lading  or  charter-party  was  put  in  at  the  triaL  A 
verdict  was  taken  for  the  plaintiff  for  90^.,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  on 
the  ground  that  there  was  no  reasonalile  evidence  of  any 
contract  between  the  plaintiff  and  defendant,  and  alsd 
upon  other  grounds,  upon  which  the  arguments  and  the 
judgment  of  the  Court  did  not  proceed. 

The  Court  was  to  be  at  liberty  to  amend  the  pleading«<. 

Collier,  Q.(7.,  having  obtained  a  rule  nisi  accordingly, 

0*Malley,  Q.C.,  now  showed  cause. 

There  was  evidence  to  go  to  the  jury  of  a  contract  to 
deliver  within  a  certain  time.  Lord  Campbell  held  in  a 
similar  case  at  Nisi  Prius  {Bobinson  v.  Alder,  not  re- 
ported), that  the  turn-paper  established  a  privity  between 
the  ship-owner  and  the  purchaser.  Cory  signed  what 
was  in  fact  a  direction  to  the  captain  to  go  to  Dadman's 
Dock,  and  the  captain  did  go  accordingly. 

The  same  principle  applies  here  as  in  bills  of  lading;. 
The  consignee  does  not  sign  the  bill  of  lading.     There 
the  privity  between  consignee  and  owner  is  established 
by  the  consignee  taking  the  cargo  under  the  bill  of 
lading. 

Jesson  V.  Solly,  i  Taunt.  52. 
Wegener  v.  SiniUu,  15  C.  B.  285. 
Stindt  v.  Eoberts,  5  D.  &  L.  460. 
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Here  there  is  no  bill  of  lading,  but  I  say  that  the  same 
nde  applies  to  this  tura-paiwr,  a  document  to  which  the 
defendant  clearly  made  himself  a  jiarty. 

Collin,  Q.C.,  and  C.  Pollock,  in  support  of  the  rule.— 
No  contract  was  proved  between  the  plaintiff  and  the 
defendant  The  turn-paper  itself  is  not  a  contract.  It 
is  a  direction  to  a  coal-meter,  signed  by  Pope  &  Co.  ; 
for  "Cory  clear**  merely  means  that  Cory ^ is  to  have 
the  whole  cargo  ;  if  there  had  been  six  to  take  the  coal, 
six  must  have  signed.  In  Pulling's  Customs  of  London 
the  turn-paper  is  described  as  "the  seller *s  authority" 
to  the  meter.  If  the  turn-paper  is  evidence  of  a  contract 
at  all,  it  is  evidence  of  a  contract  between  Pope  &  Co. 
and  the  defendant,  and  of  nothing  else.  This  paper  is 
the  only  scrap  of  evidence  of  the  alleged  contract,  and 
there  is  nothing  in  the  surrounding  circumstances  to 
show  that  there  was  any  pri\'ity  between  the  captain  and 
the  defendant. 

CocKBtTRN,  C.J. — ^The  rule  to  enter  a  nonsuit  in  this 
action  must  be  made  absolute,  on  the  ground  that  there 
was  not  sufficient  evidence  to  go  to  the  jury  of  a  con- 
tract binding  the  defendant  to  the  plaintiff.     The  docu- 
ment called  a  turn-paper  was  only  a  direction  to  the 
meter  to  discharge  at  a  certain  rate,  and  to  unload  at  a 
certain  dock.     It  leaves  us  altogether  in  the  dark  as  to 
how  far  any  contract  existed  between  the  defendant  and 
the  captain.     The  defendant  was  not  the  original  con- 
signee of  the  cargo  :  nor  is  there,  so  far  as  we  can  see, 
anything  to  show  that  the  defendant  made  himself  a 
party  to  any  contract  express  or  implied  between  the 
owner  and  the  consignee.     It  is  true  that  the  consignee 
of  a  cargo  takes  it  subject  to  the  bill  of  lading,  and  that 
the  bill  of  lading  becomes  a  contract  between  him  and 
the  shipowner.     But  hero  we  know  nothing  of  any  bill 
of  lading,  or  charter-party.    The  rule  must  be  made 
absolute  for  a  nonsuit  on  the  leave  reserved. 

WiGHTMAX,  J. — I  am  of  the  same  opinion,  for  the 
reasons  given  by  my  Lord. 

Cromptok,  J. — I  also  think  there  was  no  reasonable 
evidence  of  a   conti*act,   for    a  breach   of  which    tlie  | 
defendant  would  be  liable  to  the  plaintiff.     Pope  k  Co., 
if  any,  seem  to  me  to  have  been  the  parties  who  con- 
tracted with  the  shipowners,  for  the  latter  could  not 
have  gone  to  Budman^s  Dock  without  the  authority  of 
Pope  k  Co.  or  their  principals.     I  have  great  difBculty 
also  in  seeing  any  consideration  for  the  alleged  promise. 
In  the  case  of  a  consignee  the  consideration  on  the  part 
of  the  shipowner  is  that  he  gives  up  his  lien,  and  on  the 
part  of  the  consignee  that  he  pays  the  freight.     But  there 
is  nothing  here  to  show  that  the  captain,  not  being  other- 
wise bound  to  go  to  Dudman's  Dock,  nevertheless  did  so 
at  the  request  of  the  defendant. 

Blackbfbk,  J. — I  am  of  the  same  opinion.  The 
"We"  at  the  beginning  of  the  tum-pajMsr  clearly  refers 
to  Cory,  and  the  paper  would  be  strong  evidence  that  Cory 
bought  the  coals  from  Pope  k  Co.  on  the  terms  that 


they  shoidd  be  worked  at  the  rate  of  forty-nine  tons  a 
day ;  but  it  does  not  prove  any  contract  between  the 

plaintiff  and  the  defendant. 

Rule  abaohUe  to  C7iUr  a  nonauit. 


28  Jan.  1868. 


\  ExparU ,  an  Articled  Clerk. 


Articled  ClerhService  under  Unstamped  Artkles 
wUh  Knowledge  tliey  were  not  Stamped. 

EjUered  into  articles,  knowing  tJiem  to  be  un- 


stamped :  hut  confiding  in  the  promise  of  his  father  to 
atlvanee  him,  within  six  imntks,  tlie  money  necessary  t/y 
get  thffni  stamped.  The  father  subsequeiUly  became  unable 
tofutJU  his  promise,  and  Ute  son  continued  to  serve  under 
the  articles,  knmoing  (Jiern  to  be  unstamped,  until  his  ser- 
vice under  Hum  had  expired.  Afterwards  lui  obtained 
permission  from  Uic  Lords  of  the  Treasury  {under  19  Js  20 
ViU.  c.  81, «.  3)  that  the  articles  should  be  stamped  upon 
payjnent  of  the  duty  and  50/.  pemltij,  which  was  done. 
On  application  being  7nade  to  tlie  Court  to  permit  the 
articles  to  be  enrolled,  and  service  under  them  to  be  com- 
puted from  the  daU  of  their  execution,  the  Court  refused  to 
grant  Ute  application. . 

Kennedy  ipoved  for  a  rule  that  the  articles  of ,  an 

articled  clerk,  might  be  enrolled,  and  service  under  them 
be  computed  from  the  date  of  their  execution. 

More  than  five  years  ago  the  applicant  was  articled  to 
an  attorney,  and  he  continued  to  serve  under  his  articles 
until  their  expiration.  At  the  time  he  entered  into  hia 
articles  he  knew  that  they  were  uustamped,  but  he  relied 
upon  a  promise  made  to  him  by  his  father,  a  builder  in 
humble  circumstances,  that  he  would  advance  him  the 
sura  necessary  for  the  stamp  before  six  months  had 
expired.  Some  contracts,  however,  out  of  the  profits  of 
which  the  father  had  expected  to  obtain  the  necessary 
funds,  failed,  and  the  father  was  unable  to  fulfil  his  pro- 
mise. Since  the  expiration  of  his  service  under  the 
articles,  the  applicant  has  obtained  the  permission  of  the 
Commissioners  of  the  Treasuiy  to  have  tlie  articles 
stamped  upon  payment  of  the  duty  and  60?.  penalty,  and 
he  has  paid  such  duty  and  penalty,  and  has  procured  the 
stamping  of  the  articles  acconlingly* 

[CocKBURX,  C.  J.— Have  you  any  case  where  the  appli- 
cant always  knew  that  he  was  serving  under  unstamped 
articles  ?  ] 

In  Ex  parte  Bishop,  9  C.  B.  (x.  s.)  150,  the  Court  of 
Common  Pleas  Jiold  that  it  was  only  necessary  to  satisfy 
them  that  the  non-payment  of  the  duty  at  the  proper 
time  arose  from  unforeseen  emergency,  and  not  from 
intentional  neglect  or  design. 

[Blackbuiik,  J.— You  do  not  bring  this  case  within 
that  rule.] 

Here  the  unforeseen  contingency  was  the  failure  of  the 

father's  promise. 

The  Legislature  has  permitted  articles  to  be  stamped 

at  any  time  under  certain  conditions.     Those  conditions 

I  have  been  complied  with,  and  a  penalty  of  60/.  has  been 
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paid.  The  penalty  is  increased  for  every  additional  year 
during  which  the  articles  have  remained  unstamped,  and 
here  the  applicant  has  paid  the  highest  penalty.  I 
might  fairly  contend  that  it  is  sufficient  to  say  that  the 
penalty  has  been  paid,  and  that  the  party  acted  bond  fide. 

[Crompton,  J. — If  that  is  sufficient,  Avhy  is  it 
necessary  that  the  applicant  should  come  to  us  at  all  ?  ] 

[CocKBURN",  C.J.— On  the  other  hand,  it  might  be 
said,  why  did  the  Legislature  pei-mit  the  Commissioners 
to  take  the  duty  and  the  penalty  upon  articles  under 
which  the  man  is  to  derive  no  benefit  ?  ] 

The  affidavits  of  the  applicant  and  his  father  show 
perfect  bond  fides  throughout. 

[WiGHTMAX,  J. — Your  difficulty  is  that  the  judgment 
of  this  Court  in  £x  parte  Breden,  31  L.  J.  Q.  B.  184,  is 
against  you,  and  that  judgment  was  approved  by  the 
Court  of  Common  Pleas  in  JS^  parte  Brcden,  31  L.  J. 
C.  P.  321.] 

On  the  other  hand,  Ex  parte  Bishop  and  £x  parte  Her- 
bert, 31  L.  J.  Q.  B.  33,  are  for  me. 

CocKBURN,  C.J. — I  oyyii  I  had  thought  that,  where 
the  Legislature  had  allowed  the  stamp  to  be  subsequently 
affixed  with  a  penalty,  that  was  an  intimation  to  us  that 
we  ought  to  permit  the  articles  to  be  enrolled.  How- 
ever, the  cases  are  the  other  way,  and  we  must  refuse  the 
application. 

WioHTMAN,  Cromptox,  and  Blackburx,  JJ.,  con- 
curred. 

Rule  refused. 


C.  P. 

3,  4  Nov, 
22  Jan 


.  P.  ) 

IV.  1862.     ) 
^.  1868.      ) 


Chexby  r.  Courtois. 


Affidavit — BUU  of  Sale  Act, 

Though  the  Bills  of  Sale  Act  (17-  £  18  Vict.  c.  36) 
requires  the  affidavit  verift/ing  each  bill  of  sale  to  be  filed 
in  the  Queen's  Be}ichy  it  does  not  invalidate  an  affidavit 
which  in  the  jurat  appears  to  be  sworn  before  a  Com- 
missioner  for  administering  oaths  in  tlie  Exchequer. 

This  was  an  interpleader  issue,  tried  before  Wilde,  B. 
at  York,  in  ivdiich  a  verdict  was  found  for  the  plaintiff. 

Kcmplay  obtained  a  rule  to  enter  the  venlict  for  the 
defendant,  on  the  ground  tliat  the  jurat  to  an  affidavit 
made  in  pursuance  of  the  Bills  of  Sale  Act  (17  &  18  Vict, 
c.  36)  was  defective. 

Price,  Q,C.,  and  Leiocrs,  showed  cause. 
Kemplay  sup[K)rted  the  rule. 

The  only  point  in  dispute  was,  that  the  first  section 
of  the  Bills  of  Sale  Act  directs  that  within  twenty-one 
days  of  the  making  of  any  bill  of  sale,  the  same  shall 
l)e  filed  in  the  Queen's  Bench,  together  with  an  affidavit 
verifying  the  execution  thereof,  and  containing  certain 
required  descriptions. 

In  this  case  in  the  jurat  to  the  affidavit,  it  purported 


to  be  sworn  "  before  me,  Atkinson,  a  Commissioner  for 
taking  affidavits  in  the  Exchequer.*' 

Atkinson  was,  in  fact,  a  Commissioner  for  taking  oaths 
in  the  Queen's  Bench  as  well  as  the  Exchequer,  but  that 
fact  did  not  appear  on  the  trial. 

The  following  cases  w^ere  cited  in  the  course  of  the 
arguments  : 

Sowtrby  v.  Woodroff,  1  B.  &  A.  567. 

Shaw  V.  Perkin,  1  Dowl.  (n.  s.)  306. 

Kmnet  and  Avon  Canal  Company  v.  Jozies,  7  T.  R, 
451. 

Burdekin  v.  PotUr,  9  M.  &  W.  13. 

Perse  v.  Broxoni'ng,  1  M.  &  W.  362. 

WhiU  V.  Irving,  5  Dowl.  289  ;  3  Ch.  Gen.  Prac.  Ut 

French  v.  Bclleic,  1  M.  &  S.  302. 

Ilollingstcorth  y.  White,  6  L.  T.  (X.  h.)  604. 

Holmes  v.  South  Western  Railway  Company,  13  Q.  B. 
211 ;  BacmCs  Abr.  tit.  '*  Affidavit." 

Howard  v.  Brotcn,  4  Bing.  393. 

R  V.  Hare,  13  East,  189. 

FroH  V.  Hayward,  10  M.  &  W.  673. 

Hill  V.  Royston,  7  Jur.  930. 

The  Court  {Erie,  C.  J.  WiUes  and  Keating,  JJ^) 
were  unanimously  of  opinion  that  the  rule  must  be  dis- 
charged. Any  one  could  be  indicted  for  perjury  on  the 
affidavit  in  its  present  state,  it  had  been  accepted  by  the 
officer  of  the  Court  of  Queen's  Bench,  who  liad  done  liis 
duty  in  so  accci^ting  it.  And,  if  it  were  necessary  to  do 
so,  the  Court,  knowing  that  nineteen  out  of  twenty 
Commissioners  to  administer  oaths  were  Commissioners 
for  all  the'  Courts,  would  presume  that  this  gentleman 
was  a  Commissioner  for  the  Court  of  Queen*^  Bench. 

RiUe  discharged. 

C.  P.     J 

5  Nov.  1862.  [  Loch  v.  Matthews. 
22  Jan.  1863. ) 

Tenancy-at'  Will — Statute  of  Limitations. 

When  a  tenant-at-will  is  warned  to  quit,  and  afterwards 
has  leave  given  him  to  remain  on  part  of  the  property, 
this  permission  commences  a  new  tenatwy,  from  the  date  of 
which  the  Statute  of  Limitations  runs. 

This  was  an  action  of  trespass,  tried  before  Keating,  X, 
at  the  Somersetshire  Assizes,  when  a  verdict  was  found 
substantially  for  the  defendant.  The  question  at  issue 
was,  whether  one  Loch,  through  whom  the  plaintiff 
claimed,  had  not,  by  occupation,  acquired  a  title  voidfit 
the  7th  sect,  of  8  &  4  Will.  4,  c.  27,  against  Lord 
Ashburton,  who  had  subsequently  demised  to  the  de- 
fendant. 

The  circumstances  were,  that  under  an  Enclosure  Act, 
in  1828,  land  was  allotted,  in  1830,  to  one  Beadon,  then 
lord  of  the  manor.  In  that  year  (1880)  old  Loch,  through 
whom  the  plaintiff  claimed,  squatted  on  six  acres  of  the 
land,  and  built  a  cottage  there,  of  which  he  continued  in 
undisturbed  posaesaion  for  some  years,  never  paying  my 
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rent.  In  1840  Beadon  sold  the  land  in  question,  T?ith  other 
property,  to  Lord  Ashbnrton ;  and  it  apx>eared  from  the 
evidence  of  one  Milton,  who  was  uncontradicted,  that,  in 
1845,  old  Loch  came  to  him  in  distress,  sa^nng  that 
£«eyea  (Lord  Ashburton's  agent)  was  going  to  turn  him 
out,  and  that  it  was  very  hard  on  him,  as  Beadon  had 
told  him  he  might  hold  the  land  for  his  life,  and  ended 
by  begging  him  (Milton)  to  intercede  for  him  with 
Keeves.  There  was  some  evidence  that  Loch  had  been 
then  served  with  a  writ  of  ejectment.  Milton  spoke  to 
Reeves,  who  said  he  did  not  wish  to  be  harsh  on  the  old 
man  ;  but  he  must  do  his  duty.  Loch  came  to  Bililton 
again  in  a  few  days,  and  said  it  was  all  right ;  that 
Reeves  had  made  him  give  up  four  acres,  and  promised 
him  he  might  keep  the  rest  and  the  house  for  his  life  and 
his  "old  woman's." 

It  was  contended  by  the  defendant  that  this  constituted 
a  new  tenancy.  A  verdict  was  found  for  the  defendant, 
and  Sir  Frederick  Slade,  Q.C.,  moved,  pursuant  to  leave 
reserved,  to  enter  the  verdict  for  the  plaintiff,  contending 
that  the  statute  ran  from  Loch*s  first  entry,  which  was 
more  than  twenty  years  ago. 

A  rule  to  show  cause  was  granted,  and 

Karslctke,  Q^C.^  and  Kiiigdon  now  showed  cause  ac- 
cordingly, and  argued  that  a  new  tenancy-at-will  was 
created  in  1845  under  the  circumstances  before  men* 
tioned,  citing 

Doe  d.  BeniiU  v.  Turner,  7  M.  &  W.  226 ;  8.  c.  in 

error,  9  M.  &  W.  643. 
Randall  v.  SUvtns,  2  £.  &  B.  641. 

Sir  P.  Slade,  Q-C,  and  Prideaux  supported  the  rule, 
contending  that,  under  the  10th  and  14tli  sections  of  the 
Act,  nothing  could  bar  the  statute,  except  an  acknow- 
ledgment of  title  in  writing,  or  a  payment  of  rent. 

They  cited 

Doe  d.  Stanvxiy  v.  Bock;  4  M.  &  6.  30. 

£rle,  C.J. — I  am  of  opinion  that  this  rule  must  be 
dischaiged.  The  tenant  claims  a  right  through  the 
kindly  forbearance  of  the  owner  of  the  fee-simple.  Lord 
Ashburton's  steward  determined  the  tenancy.  More  has 
even  been  done  than  was  absolutely  necessary  for  the 
purpose  of  the  statute.  Kotice  was  given  to  the  tenant 
that  he  must  go ;  and,  upon  the  old  man  complaining 
of  the  hardship,  he  was  kindly  permitted  to  remain  on 
part  of  the  property  for  his  own  life,  and  for  that  of  his 
wife.  It  seems  a  great  perversion  of  the  statute  to  hold 
that  an  act  of  kindly  forbearance  is  one  of  forfeiture. 
The  law  does  not  say,  "Take  your  rent,  or  turn  the 
tenant  out,  or  lose  your  land."  It  was  only  intended  to 
meet  the  case  of  persons  who  had  been  in  possession,  not 
strictly  adverse,  for  very  many  years,  and  were  then 
liable  to  be  turned  out 

The  plaintiff  says  there  was  a  tenancy-at-will  before 
Lord  Ashburton  found  the  old  couple,  and  that  that 
tenancy  continued.  This  contention,  however,  fails ;  it 
did  not  continue  ;  there  w^as  a  new  tenancy  under  Lord 
Ashburton,  and  the  landlord  did  not  forfeit  his  title  by 


his  kind  forbearance.  The  statute  never  says  that 
nothing  will  do  except  payment  of  rent  or  an  acknow- 
ledgment in  writing.  If  an  entrance  be  effectually  made, 
and  a  new  tenancy  created,  then  the  statute  runs  from 
that  time. 

WiLLES,  J. — I  agree  with  the  Lortl  Chief  Justice. 
Twenty  years  have  elapsed  since  the  first  tenancy,  but 
not  since  the  secoucL  The  question  is,  which  are  you  to 
reckon  from.  There  was  clearly  a  new  teuancy-at-will 
created  in  1845,  and  a  new  period  from  which  the  statute 
ran,  commenced  from  that  time. 

Keating,  J. — I  am  of  the  same  opinion.  It  seemed 
at  the  trial  that,  after  the  property  was  sold  to  Lord 
Ashburton,  the  original  tenancy-at-will  was  determined 
by  his  agent  When  Loch  disputed  it,  they  entered,  and 
served  a  writ  of  ejectmeht.  The  old  man  imderetood  it ; 
for  he  complained  to  Milton,  who  interceded  for  him. 
A  fresh  arrangement  was  then  made,  by  which  he  had 
the  house  and  garden  for  his  life,  and  his  wife's.  This 
was  cleai-ly  a  new  tenancy-at-will,  and  it  was  not  till 
after  the  death  of  Loch  and  his  wife  that  this  entry  was 
made. 

Rule  discftarged, 

^'  ■^'        \  Sextakce  v.  Hawley. 
21  Jan.  1863. ) 

Payment  hy  Broker  ^vitliout  AxUlt^ority  —  Eatifi- 
cation  by  Princijyal — Goods  at  Buyers  risk. 

Sundry  lots  of  sugar  were  bought  by  the  plaintiff  a 
broker,  far  the  defendant,  under  conditions  of  sale  by 
which  the  goods  were  to  retnain  at  the  wJuirf  at  the  seller's 
risk  till  the  warrants  were  delivered  up  to  the  buyer.  Tlie 
plaiivtiff  being  directed  by  the  defendant  to  obtain  tlie 
warrants  for  one  lot,  obtained  them  at  the  same  time  for 
the  oth^r  lots,  and  made  the  payments  necessanj  for  that 
purpose.  This  was  done  according  to  tJie  ordinary  prac- 
tice among  brokers,  th^  advantage  to  tlve  broker  being 
derived  from  the  discount  allowed  by  tfie  seller.  The 
plaintiff  knew  of  this  practice,  atui  knew  that  it  had  been 
folUnoed  in  (his  case.  Svibsequ/cnUy,  on  Saturday,  the 
22nd  Juiu,  1861,  tlve  defendant  directed  the  plaintiff  to 
obtain  the  xoarrants  and  pay  the  duty  at  the  Custom 
Mouse  on  the  lots  in  question.  In  the  ordinary  course  of 
business,  if  the  warrants  luul  not  already  been  obtained  by 
Hie  plaintiff,  they  would  have  been  obtained  in  the  course 
of  Saturday  morning,  and  the  duly  would  have  been  paid 
on  the  following  Monday.  T^ie  sugar  was  destroyed  by  a 
fire,  tohicJi  broke  out  at  the  wharf  on  the  afternoon  of 
Saturday,  after  husiness  hours. 

Held,  that  the  sugar  was  then  standing  at  the  buyer's 
risk;  and  tJiat  the  plaintiff  could  recover  the  money  paid 
for  the  warrants  as  money  paid  for  the  defendant  cU  his 
request. 

This  was  an  appeal  from  the  MayorVCourt.  The  action 
was  for  money  paid  by  the  plaintiff  for  the  defendant  to 
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take  uj)  the  waiTant  for  the  lot  68  hereafter  referred  to, 
the  amount  claimed  being  33/.  123.  lOrf. 

The  material  facts  were  stated  in  the  case  to  be  as 
follows  : — 

The  plaintiff  is  a  tea  and  colonial  broker,  and,  as  such 
broker,  had  been  for  some  time  prior  to  the  month  of 
May,  1861,  employed  by  the  defendant,  who  is  a  whole- 
sale and  retail  tea  dealer.  On  the  14th  May,  1861, 
the  plaintiff,  by  the  defendant's  instruction,  bought  for 
him  ninety-five  bags  of  sugar,  in  three  lots,  numbered 
respectively  67,  68,  and  69.  The  bought  note  delivered 
to  the  defendant  was  endorsed — 

Public  Side  Conditions— Pi-ompt, '  20th  July,  1861— 
Commission,  4  per  cent. 

The  usual  public  sale  conditions,  so  far  as  they  bear 
upon  the  question  to  bo  decided,  are — 

2.  "If  any  broker,  who  may  purchase  at  this  sale, 
should  not  declare  his  principal  in  writing  within  three 
days,  including  the  day  of  sale,  he  will  be  considered  as  the 
principal,  and  if  any  purchaser  at  tliis  sale,  or  principal, 
who  may  be  declared  afterwards,  be  not  satisfactorily 
known  to  the  selling  brokers,  they  are  to  be  at  liberty  to 
call  immediately  on  the  purchasing  broker  or  bidder  at 
the  sale  for  a  deposit  of  15/.  per  cent,  as  expressed  in 
the  catalogue,  allowing  interest  thereon.  The  warrants 
to  be  ready  for  delivery  within  four  days  of  the  date  of 
sale,  or  the  buyci-  to  have  the  option  of  cancelling  his 
purchase  of  such  lot  or  lots  for  which  he  cannot  obtain 
the  warrants,  upon  giving  a  declaration  to  that  effect  to 
the  selling  brokers  at  the  expiration  of  the  said  four  days. 

3.  "Payment  for  the  sugar  to  be  made  as  follows,  at 
the  option  of  the  selling  brokers  :— either  by  cash  on  the 
20th  July,  1861 ;  by  acceptance,  at  seventy  days  from 
the  day  of  sale  ;  or  on  delivery  of  the  warrants ;  interest 
at  the  rate  of  51.  per  cent  per  annum  being  allowed  to 
the  expiration  of  seventy-thi*ee  days  from  the  day  of  sale, 
if  such  payment  be  made  within  twenty-one  days  after- 
wards ;  but  if  not,  then  the  interest  to  be  allowed  to  the 
20th  July,  1861,  only. 

4.  "If  any  lot  or  lots  of  sugar  should  be  required  to 
be  taken  in  bond,  interest  will  be  allowed  on  the  duty  at 
the  rate  of  5/.  per  cent  per  annum  from  the  date  of 
delivery  of  warrants  for  such  lots  (if  within  twenty-one 
days)  to  the  expiration  of  seventy-three  days  from  the 
date  of  sale ;  but  if  the  warrants  are  not  token  within 
twenty-one  days,  then  the  interest  will  only  be  allowed 
fi-om  the  day  of  delivery  to  the  prompt  day. 

5.  "The  Manilla  sugar  to  be  token  at  landing  weights, 
and  the  Howand  sugar  and  Melado  at  re-weighte  and 
revenue  tores,  with  customary  allowances  as  it  now  lies 
at  the  docks,  mentioned  in  the  catalogue,  where  the 
sugar  may  be  inspected  by  obtaining  an  order  for  that 
purpose  from  the  selling  broker,  and  where  it  will  bo  con- 
sidered at  the  risk  of  the  seDers  until  the  prompt  day,  or 
delivery  of  the  warranto,  or  the  day  of  payment,  which- 
ever may  first  happen.  Objections  as  to  quality  or 
description  will  not  be  cntertoined,  unless  made  within 
seven  days  of  the  day  of  sale.  The  damaged  portions  to 
be  taken  with  all  faults." 


The  customs'  duty  upon  the  sugars  so  bought  had  not, 
at  the  time  of  the  purchase,  been  paid  by  the  seller,  and 
the  sugars  were  bought,  subject  to  the  payment,  or 
allowance  of  the  duty,  by  the  seller,  and  were  then  lying 
warehoused  in  bond,  at  Cotton's  Wharf,  Tooley  Street.  It 
is  usual  for  the  buyer,  in  order  to  get  bonded  sugars  oat 
for  consumption,  to  employ  the  broker  through  whom  he 
bought  them,  to  pay  to .  the  seUer's  broker  the  prk« 
thei-eof,  and  to  get  from  him  the  warranto  for  deliveiy 
thereof  out  of  the  warehouse,  and  to  clesr  the  sugars  by 
paying  for  the  buyer  at  the  Custom  House  the  duties 
payable  upon  them.  According  to  the  usage  of  the  trade 
it  was  competent  for  the  defendant,  the  buyer,  to  pay  for 
one  or  more  loto  as  he  pleased,  and  to  leave  the  rest  at 
the  risk  of  the  vendoi*s  until  prompt.  In  the  present  case 
the  plaintiff  did,  on  the  25th  May,  1861,  at  the  request 
of  the  defendant,  pay  to  the  seller's  broker  the  price  of 
lot  67  of  the  sugai*s  so  bought  as  aforesaid,  and  obtain  a 
warrant  for  the  same,  and  dlear  it  at  the  Custom  Houie, 
and  deliver  the  warrant,  duty  paid,  to  the  defendant; 
and  he  did  then  also,  but  without  any  sx>ecial  instmc- 
tions  from  the  defendant,  pay  to  the  seller's  broker  the 
price  of  loto  of  68  and  69  of  the  said  sugars,  and  obtain 
the  waiTanto,  not'  duty  paid,  for  those  loto  also,  which 
warranto  he  retained. 

There  was  evidence  on  behalf  of  the  plaintiff  that  it 
was  very  common  for  brokers,  when  so  employed,  to  clear 
before  prompt  one  of  several  loto  of  sugar  in  bags  bougiit 
under  one  contract,  to  pay  the  price,  and  obtoin  warrants 
for  all  such  loto,  the  broker  taking  the  discount  under 
the  aforesaid  conditions  of  sale.     There  was  also  evidence 
that  this  course  of  dealing  was  convenient  for  the  buyer, 
and  that  the  defendant  knew  that  this  was  common 
among  brokers,  and  that  this  course  had  been  pursued  in 
former  instonces  in  relation  to  sugars  bought  by  the 
plaintiff  for  the  defendant ;  and  that,  in  this  particular 
case,  the  defendant  Avas  casually  told  by  a  clerk  of  the 
plaintiff,   shortly  after  the  said  25tli    May,   that  tic 
plaintiff  had  so  paid  the  price,  and  obtoined  the  warrants 
of  the  said  lots  68  and  69.    There  was  also  evidence  that, 
on  one   occasion,   the  defendant  complained  tliat  the 
plaintiff  had  not  taken  up  all  the  warranto  for  sugar  in 
hogsheads,  bou^t  under  the  same  contract,  when  the  iiist 
warrant  was  required,  and  it  was  explained  to  him  that 
that  practice  did  not  prevail  in  relation  to  hogsheads  ; 
but,  in  order  to  accommodate  the  defendant,  it  was  done 
in  that  particular  case. 

On  Saturday  the  22nd  day  of  June,  1861,  at  about 
94  A.H.,  the  defendant  instructed  a  clerk  of  the  plain- 
tiff's, who  then  called  upon  him  at  his  shop,  to  clear 
lot  68  and  three  other  lots,  portions  of  sevend  lots  pox- 
chased  by  the  defendant  through  the  plaintiff  on  the 
10th  of  May  and  the  7th  of  June,  1861,  and  the  plaintiff 
received  this  order  from  his  clerk  at  10  o'clock  on  the 
morning  of  the  same  day,  the  22nd  of  June,  1861. 

There  was  evidence  that  if  the  warranto  for  lots  ^^ 
and  69  had  not  previously  been  paid  for  and  obtained, 
the  warrant  for  68  might  and  would,  in  oitlinary  couxse 
of  business,  have  been  paid  for  and  obtained  on  ^^ 
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Saturday  morning,  the  22nd  of  Jane,  and  the  dnty  paid 
on  the  Monday  following,  the  next  business  day ;  and 
that  the  payments  for  warrants  and  for  duty  on  sugar 
were  distinct  and  separate  payments. 

The  plaintiff's  clerk  on  the  Saturday  morning  before 
3  r.M.  made  out  the  various  papers  required  for  clearing 
the  lots  at  the  Custom-house,  ready  to  pay  the  duty  at 
9  o'clock  on  the  Monday  morning ;  so  that  the  lots 
could  be  cleared  ready  for  delivery  to  tlie  defendant  on 
that  day,  on  his  calling  at  the  defendant's  place  of 
business  for  the  warrants  duty  paid. 

About  5  P.M.  on  Saturday,  22nd  of  June,  and  after 
business  hours  in  the  City,  a  fire  broke  out  on  the  pre- 
mises where  lot  68  was  warehoused,  and  it  was  destroyed 
by  fire. 

On  Monday  morning  the  plaintiff  directed  his  clerk 
not  to  xmy  the  duty  on  the  lot  which  had  been  destroyed, 
but  to  pay  the  duty  on  the  others. 

It  was  objected  on  behalf  of  the  defendant,  that  there 
was  no  evidence  that  the  88Z.  129.  IQd,  had  been  paid 
by  the  plaintiff  for  the  defendant  at  his  request ;  that 
under  the  conditions  of  sale  the  goods  were  at  the  risk 
of  the  plaintiff  at  the  wharf  until  the  same  were  deli- 
vered and  the  duty  paid  thereon,  or  until  the  warrant 
for  the  same  was  delivered  to  the  defendant ;  and  also 
that  the  prompt,  not  being  then  due,  nor  the  warrants 
delivered  to  the  defendant,  and  the  goods  therefore 
standing  at  the  seller's  risk,  the  plaintiff,  by  his  own 
act,  took  them  out  of  the  seller's  risk  and  into  his  own. 

The  learned  Common  Serjeant  ruled  that  there  was 
evidence  to  go  to  the  juiy  upon  which  they  might  find 
for  the  plaintiff,  which  they  did. 

Liuhf  Q.C,  (LumUy  Smith  with  him),  for  the  appel- 
lant,  the  defendant,  contended  that  the  plaintiff  liad 
made  himself  principal  as  between  himself  and  the 
seller,  and  had  made  the  payment  in  discharge  of  his 
own  liability ;  and  that  there  had  been  no  ratification  of 
the  plaintiff's  payment  by  the  defendant,  as  made 
on  his  behalf.  Also  that  a  principal  cannot  ratify  an 
act  done  by  his  agent  without  his  authority^  unless  at 
the  time  the  agent  professed  to  be  acting  as  his  agent. 
He  cited  also, 

Dcuoia  V.  Garrelt,  6  Bingh.  716. 

Jlannen  appeared  for  the  respondent,  the  plaintiff. 

Erle,  C.J. — I  am  of  opinion  that  our  judgment  must 
be  for  the  plaintiff.  The  plaintiff  had  authority  to  take 
up  one  lot,  but  not  the  others.  By  taking  them  up  the 
risk  was  transferred  to  him,  the  broker.  The  oixler 
given  by  the  defendmit  on  the  '22nd  of  June,  was  an 
order  to  pay  what  would  be  necessary  to  take  up  the 
warrant  on  lot  63,  and,  in  the  ordinary  course  of  business, 
that  would  have  been  done  at  9  o'clock  on  that  morning. 
Then  the  waiTants  having  been  already  taken  up,  after 
9  o'clock  the  goods  were  at  the  risk  of  the  defendant. 
The  defendant  knew  what  was  ordinarily  done  by 
brokers,  and  he  knew  in  this  particular  esse  that  tlie 
payment  had  been  made,   and  did  not  object.      The 


defendant  diil  in  reality  authorise  the  broker  to  do  as 
he  did,  provided  the  goods  remained  at  his,  tlie  broker's, 
risk  till  he  was  directed  to  take  up  the  warrant ;  after 
that  moment  the  payment  became  one  made  for  the 
defendant's  use.  The  broker  might,  by  the  conditions 
of  sale,  be  ehanged  into  a  principal  as  between  himself 
and  tlie  seller,  but  this  made  no  difference  in  his  relation 
to  the  defendant. 

Williams,  J.— The  jury  were  justified  in  looking  at 
the  order  of  the  22nd  of  June  as  an  adoption  of  the 
payment  as  made  to  the  defendant's  use. 

WiLLES  and  Keating,  JJ.,  concurred. 

Judgment  for  Uie  plaintiff. 


\  Sc 
i.   J 


Schroder  v.  Ward. 


C.P. 

21,  22  Jan.  1863. 

County  Court  Appeal, 

The  successful  party  ^  in  an  appeal  from  tJie  judgment 
of  a  County  Court  Judge,  as  a  rule,  Juis  his  costs. 

The  ease  of  Gee  v.  The  Lancashire  and  Yorkshire 
Railway  Company  commented  upon. 

The  facts  of  this  case  are  immaterial.  It  was  an 
appeal  fix>m  the  decision  of  a  County  Court  Judge,  on 
the  ground  of  misdirection. 

A  rule  for  a  new  trial  being  made  absolute, 

Meadows,  for  the  appellant,  applied  for  costs. 
Tayler,  for  the  respondent,  opposed  the  application. 

22  Jan. 

WiLLES,  J.,  delivered  the  judgment  of  the  Court 
{£rle,  C.J.,  Williams,  WUles,  and  Keating,  JJ.).— 
The  only  question  left  is,  whether,  in  case  of  misdirec- 
tion by  a  County  Court  Judge,  the  successful  party  can 
recover  costs  ?  Mr.  Tayler  pressed  us  with  a  case  in 
the  Exchequer  {Gee  v.  The  Lancashire  and  Yorkshire 
Bailtcay  Company,  6  H.  &  N.  221 ;  80  L.  J.  (Ex.)  12). 
We  think  there  is  no  analogy  between  allowing  costs  in 
the  case  of  misdirection  in  a  Coimty  Court,  and  in  the 
case  of  misdirection  in  a  Superior  Court.  A  new  trial  on 
the  ground  of  misdirection  is  instead  of  a  bill  of  excep- 
tions, and  the  same  rule  as  to  costs  applies  to  each.  In 
County  Court  cases,  wo  decided,  sfter  consulting  Lord 
Wensleydale,  that  the  successful  party  should  have  costs 
(FosUr  V.  Smith,  18  C.  B.  161 ;  BoHnaon  v.  Lord  Vernon, 
7  C.  B.  (N.s.)  240).  If  it  were  otherwise,  the  appellant, 
in  many  cases,  would  be  worse  off  than  he  was  before. 
In  Tfie  Jjondon  and  North  We^em  Railuxiy  Company  v, 
Grace,  2  C.  B.  (n.s.)  662,  there  were  special  circum- 
stances ;  here,  there  are  none.  The  costs  are  in  our  dis- 
cretion, as  in  Privy  Council  cases,  the  rule  as  to  which  is 
in  the  Appendix  to  7  Moore  P.  C,  and  an  application 
of  it  in  8  Moore  P.  C.  178.  The  general  rule  is  to  give 
costs.  There  is  no  reason  against  it  here ;  therefore,  the 
appellant  must  have  his  costs.  It  must  be  held,  as  a 
general  rule,  that  the  successful  party  has  his  costs. 

i?u2e  absohUCf  ioith  costs. 
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Skull  and  Another  v.   Glenister 
and  Others. 


Trespass — EigJU  of  way  appurtenant. 

A  jplot  of  huildiiig  land  having  been  conveyed  with  a 
riglU  of  way  over  a  new  road  leading  thereto  from  a  high 
road,  a  subsequent  parol  demise  of  the  plot  includes  a 
demise  of  the  right  of  loay,  although  'not  specially 
mentioned. 

Trespass  qxiare  clausum  f  regit.  Plea,  viier  alia,  a 
justification  under  a  right  of  way. 

On  the  6th  June,  1860,  the  plaintiffs,  being  possessed  of 
a  piece  of  building  land  which  had  no  connection  with 
any  high  road,  purchased  a  slip  of  land,  thirty  feet 
wide,  leading  from  their  land  to  the  nearest  high  road, 
and  made  a  roadway  upon  it,  and  built  a  bridge  across  a 
stream  which  intersected  it. 

On  the  4th  of  September,  1861,  the  plaintiffs  con- 
veyed a  portion  of  their  land  to  Robert  and  Thomas 
Wheeler,  "together  with  the  right  of  way  and  passage,  in- 
gress, egress,  andregi-ess,  with  horses,  carts,  and  carriages, 
or  otherwise,  in,  through  .  .  .  and  over  the  said 
new  road  or  way,  to,  or  from  the  turnpike  road  leading 
from  High  Wycombe  to  Oxfortl  ...  and  all  ways, 
watercourses,  rights,  liberties,  privileges,  and  appur- 
tenances whatsoever,  to  the  said  plot  of  land,  or  any 
part  thereof,  belonging  or  appertaining." 

In  December,  1861,  the  Wheelers,  by  parol,  let  the 
said  plot  of  land  to  the  defendants  as  yearly  tenants. 
There  was  conflicting  evidence  as  to  the  terms  of  the 
letting,  but  the  jury  found  that  the  letting  was  general, 
and  that  it  was  silent  as  to  any  assignment  of  the  Wheelers' 
right  of  way  across  the  new  road  and  bridge. 

The  action  was  brought  against  the  defendants  for 
using  the  said  road  and  bridge,  and  depositing  building 
materials  upon  it,  and  breaking  down  the  fences. 

Wightman,  J.,  left  various  questions  to  the  jury,  and 
directed  them  to  find  a  vewiict  for  the  plaintiffs,  if  they 
were  of  opinion  that  there  had  been  no  assignment  of 
the  right  of  way  in  terms  to  the  defendants. 

A  verdict  was  accordingly  found  for  the  plaintiffs. 

A  rule  nisi  having  been  obtained  by  the  defendants  for 
a  new  trial,  on  the  ground  of  misdirection, 

O'Malley,  Q.C.,  and  Keane  showed  cause. 

Mills^  Q.C.,  and  Stephenson,  in  support  of  the  rule, 
contended,  that  the  jury  should  have  been  told  that  a 
right  to  use  the  road  and  bridge  passed  to  the  defendant, 
under  the  parol  demise  from  Wheelers. 

The  following  authorities  were  referred  to  : — 
Allan  V.  Gomtne^  11  A,  &  E.  759. 
1  Rol.  Abr,  391a. 
Ackroyd  v.  Smith,  10  C.  B.  164. 
The  South  Metropolitan  Cemetery  Company  v.  Eden, 

16  C.  B.  42. 
Oale  on  Basements,  451-2. 


Per  Curiam  {Brie,  C.J.,  Williams,  WiUes,  and 
KecUi)ig,  J  J.). — There  must  be  a  new  triaL  If  a  ri^ht 
of  way  is  appurtenant  to  a  piece  of  land,  and  that  piece 
of  land  isxlemised,  the  right  of  way  passes  also,  although 
not  si>ecially  mentioned.  By  the  conveyance  from  the 
plaintiffs  to  the  Wheelers,  the  right  of  way  over  the  new 
road  and  bridge  was  made  appurtenant  to  the  plot  of 
land  conveyed. 

Ride  ahsohtU. 


C.  P. 

23  Jan.  1863. 


ToppiN  V,  Healet. 
Commission — Hewcation  of  Authority. 


The  defejidant  having  agreed  to  pay  commission  to  ihi 
plaintiff  in  the  event  of  his  obtaining  a  loan  for  him  on 
certain  specified  terms,  wrote  to  (he  plaintiff  on  thefolloi^ 
ing  day  to  vary  the  terms  upon  which  he  vxis  prepared 
to  accept  the  loan.  The  plaintiff  subsequently  obtained 
the  loan  upon  the  terms  of  (he  first  agreement,  but  the 
defendant  refused  to  accept  it — 

Held,  in  an  action  brought  by  the  plaintiff  to  recom 
his  commission,  that  work  done  by  the  plaintiff  for  the 
defendant  after  the  receipt  of  his  letter,  must  be  taken  to 
luive  been  done  upon  the  terms  of  the  original  agreement 
as  amended  (hereby. 

Semble,  per  Willes,  J. — Tlie  plaintiff  might  hati 
treated  the  defeiuiant's  letter  as  a  breach  of  the  a^gretnuni, 
and  recovered  nominal  damages  for  it. 

This  action  was  tried  before  Martin,  B.,  at  the  Sunimer 
Assizes  at  Guildford.  The  declaration  contained  a 
special  count  alleging,  that  the  defendant  promised  to 
pay  a  certain  commission  to  the  plaintiff  on  his  obtain- 
ing a  loan  of  certain  moneys  for  the  defendant ;  that  the 
plaintiff  procured  the  loan,  and  tliat  the  defendant  refasetl 
to  accept  it,  whereby  the  plaintiff  lost  the  commission,  and 
was  injured  in  the  way  of  his  business  as  an  auctioneer. 
The  second  count  was  for  work  and  services.  The  pleas 
to  the  first  count  traversed  the  promise,  and  the  pro- 
curement of  the  loan,  alleged  exoneration  and  dischai^ 
by  the  plaintiff  before  breach,  and  revocation  by  the 
defendant  of  his  authority  to  negotiate  the  loan  befor6 
anything  had  been  done  by  the  plaintiff  in  the  matter ; 
to  the  second  count  the  general  issue  was  pleaded. 

The  agreement  relied  on  by  the  plaintiff  was  as 
follows : — 

"Sept.  6th.  "London,  April  16th,  1862. 

**I  hereby  authorise  you  to  negotiate  for  me  for  an 
advance  of  10,000/.  upon  mor^ge  of  my  freehold 
property  at  Twickenham  and  mill  in  Hampshire, 
either  in  one  sum  at  4|  per  cent,  per  annum  ior 
interest,  or  in  two  sums,  namely,  6000/.  on  the 
Twickenham  property,  the  interest  not  to  exceed  4^ 
per  cent,  per  annum,  and  4,600/.  on  the  mill  in 
Hampshire,  the  interest  not  to  exceed  5/,  per  cent  p«r 
annum.  The  advance  or  advances  to  be  made  for  a  tenn 
of  not  less  than  three  years  ;  and  in  consideration  of  yoo^ 


31  Jan.  1868.] 


THE  NEW  REPORTS. 


327 


SO  doing,  I  will,  if  you  procure  the  money,  pay  you  a 
commission  'of  one  pound  and  ten  shillings  per  cent., 
and  I  will  undertake  to  accept  such  loan  or  loans.  And 
1  further  agree  to  pay  you  a  commission  at  the  same 
rate  if  resulting  from  your  negotiations  I  accept  a 
smaller  sum.  No  commission  to  be  paid  unless  you 
succeed  in  procuring  a  loan.  If  I  should  have  pro- 
cured the  loan  before  you  can  offer  it  to  mc,  this  agree- 
ment will  be  cancelled. 

(Signed)  **T.  Healey. 

"To  Mr.  Edward  Toppin." 

On  the  17th  of  April  the  defendant  wrote  tlie  follow- 
ing letter  to  the  plauitiff : — 

**Dear  Sir, — You  did  not  send  me  a  copy  of  the 
paper  I  signed  to  you  yesterday,  and  I  have  been  think- 
ing that  probably  I  might  not  have  sufficiently  im- 
pressed you  with  the  importance  of  getting  the  money 
for  the  mill  property  first.  Anyway,  the  purpose  of  this 
is  to  tell  you  distinctly  that  I  could  not  accept  the  money 
on  the  land  until  the  mortgage  on  the  mill  property  was 
settled,  but  the  selling  of  the  ground-rents  form  no  part , 
of  either,  so  that  they  could  be  sold  without  reference  to 
either  of  them. — I  am,  &c." 

The  plaintiff  eventually  obtained  an  offer  of  a  loan  for 
the  single  sum  of  10,000^,  on  the  joint  security  of  the 
two  properties  mentioned  in  the  agreement.     The  defen- 
dant  refused  to    accept  it ;    whereupon    the    plaintiff 
brought  tliis  action  for  his  commission  which  amounted  , 
to  150^.      The  defendant's  counsel  contended  at  the  trial 
that  the  authority  given  by  the  defendant  on  the  16th  of 
April  was  revoked  by  the  letter  of  the  17th,  and  that 
anything  done  by  the  plaintiff  afterwards  must  be  taken 
to  have  been  done  upon  the  terms  of  the  contract  as  ' 
controlled  by  the  subsequent  letter.     The  learned  Judge 
told  the   jury  that  the  defendant  might    revoke    his  ^ 
authority,  but  could  not  get  rid  of  his  contract  by  which  ' 
he  undertook  to  accept  the  loan.     The  jury  found  a 
verdict  for  the  plaintiff  for  100^ 

De7iman,  Q,C.,  having  obtained  a  rule  nisi  to  set 
aside  the  verdict  on  the  ground  of  misdirection,  and 
that  the  damages  were  excessive. 

Hawkins,  Q.C.f  and  Talfourd  Salter,  showed  cause. 

Iknman,  Q.C.,  and  Philhrick,  in  support,  cited, 
Campanari  v.  Woodbuni,  15  C.  B.  400. 
Grem  v.  MuUs,  30  L.  J.  C.  P.  343. 
PriekeU  v.  Badger,  1 C.  B.  (n.  s.)  298  ;  s.  c.  26  L.  J. 
C.  P.  33. 

£rlb,  C.J. — I  am  of  opinion  that  this  rule  must  bo 
made  absolute.  The  plaintiff  is  not  entitled  to  his  com- 
mission, unless  the  money  is  advanced  ;  but  if  the  defen- 
dant makes  default  in  performing  his  part  of  the  agree- 
ment, the  plaintiff  is  entitled  to  claim  what  liis  services 
may  have  been  worth,  and  to  sue  for  such  damages  as  a 
jury  will  give.  The  contract  here  was  altered  on  the 
17th  of  April.  The  plaintiff  must  bo  taken  to  have 
assented  to  the  substituted  agreement,  as  he  said  nothing 


to  the  contrary,  and  the  services  which  he  rendered  after 
the  17th  must  be  taken  to  have  been  done  upon  the 
terms  of  that  substituted  agreement  No  commission 
was  earned,  and  there  is  no  evidence  of  any  default  on 
the  part  of  the  defendant,  or  of  any  refusal  on  his  part 
to  receive  a  loan  on  the  amended  terms. 

Williams,  J. — Although  a  party  cannot  revoke  an 
agreement,  he  may  revoke  an  authority  before  it  is  exe- 
cuted. 

WiLLES,  J. — You  may  revoke  an  authority,  but  not  a 
contract,  without  the  consent  of  the  other  contracting 
party.  If  the  plaintiff  had  chosen  to  treat  the  letter  of 
the  17th  as  a  breach  of  the  contract  of  the  16th  of  April, 
he  might  have  done  so,  and  recovered  small  or  nominal 
damages. 


Keating,  J.,  concurred. 


RuU  ahsoluU, 


C.  P.        J  Stott  and  Another  v.  Cleqq  and 
26  Jan.  1863.  J  Another. 

Turnpike  Tolls — Legality  of  Composition. 

Compositions  for  tolls  made  by  lessees  arc  not  illegal. 

Demubrer. — The  declaration  set  out  an  agreement 
made  on  the  5th  of  May,  1862,  between  the  plaintiffs, 
the  owners  of  a  farm  and  collieries  in  the  township  of 
Ashworth,  in  the  parish  of  Middleton,  and  county  of 
Lancashire,  and  the  defendants,  the  lessees  and  farmers 
of  the  tolls  of  the  Bamford  Turnpike-roads,  by  which,  for 
the  sum  of  291Z.  15s.,  to  be  paid  in  twelve  ecjual  quarterly 
payments,  the  plaintiffs  were  to  have  free  right  of  passage 
through  certain  gates  on  the  said  roads  for  themselves, 
their  servants,  and  customers,  with  carts,  &c.,  to  and 
from  the  said  collieries,  without  payment  of  tolls,  up  to 
the  first  of  April,  1865  ;  aud  alleged  performance  by  the 
plaintiffs  of  all  things  to  be  done  on  their  part,  and  a 
breach  of  the  agreement  by  the  defendants,  by  refusing 
to  allow  the  passage  of  the  plaintiffs'  servants  and  carts, 
without  payment  of  tolls.  The  defendants  demurred  to 
the  declaration,  on  the  gi-ound  that  such  an  agreement 
was  contrary  to  law. 

Manisty,  Q.C.  {IIoll  with  him)  for  the  plaintiffs,  re- 
ferred to 

13  &  14  Vict.  c.  87. 

3  Geo.  4,  c.  126,  ss.  42,  55. 

4  Geo.  4,  c.  95,  ss.  11,  13. 

Mellish,  Q.C.  (Griffith  Williams  with  him),  for  the 
defendants,  cited, 

Peacock  y.  Harris,  10  East,  104. 
13  Geo.  3,  c.  84,  s.  31. 

Erle,  C.J. — There  is  nothing  on  the  face  of  this  con- 
tract which  makes  it  unlawful.  Tlie  question  turns 
entirely  on  whether  or  not  in  3  Geo.  4,  c.  126,  s.  65, 
there  is  by  implication  a  prohibition  of  such  a  contract. 

That  section  contauis  a  prohibition  to  collectors  to 
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take  more  or  less  than  the  specified  toll.  And  it  is  con- 
tended that  a  composition  must  necessarily  amount  to 
more  or  less  than  would  have  been  paid  if  the  tolls  had 
been  paid  as  they  became  due.  But  that  prohibition 
was  for  the  protection  of  the  public  against  the  collectors. 
In  13  Geo.  3»  c.  84,  is  a  clause  prohibiting  trustees  and 
lessees  from  making  compositions  for  tolls.  The  3  Geo.  4, 
c.  126,  8.  42,  prohibits  trustees  from  making  composi- 
tions for  more  than  three  years,  but  says  nothing  about 
lessees.  The  4  Geo.  4,  c.  95,  s.  13,  limits  trustees  to 
compositions  for  one  year,  and  also  says  nothing  about 
lessees  ;  and  the  inference  is,  that  the  prohibitions  arc 
not  extended  to  lessees,  especially  as  in  3  Goo.  4,  c.  126, 
8.  19,  there  is  a  prohibition  of  compositions  for  over- 
weights addressed  both  to  trustees  and  lessees.  Any 
mischief  which  might  be  caused  by  improvident  com- 
positions, may  be  ob\nated  by  sect.  55,  enabling  trus- 
tees to  impose  conditions  when  letting  the  tolls. 

Williams,  Willej*,  and  Keating,  JJ.,  concurred. 

JudgnuiU  for  the  plaintiffs. 


C.P. 

27  Jan.  1S63. 


}  El 


LlOTTr.  Fkeeman. 


Bills  of  Sale  Act — Clerical  Error, 

Wlure  1000?.  wets  written  by  mistake  for  1007.  m  one 
part  of  Vic  copy  of  a  hill  of  sale  registered  in  the  Court  of 
Queen*8  Bendh — 

Held,  thcUit  did  not  invalidate  tlie  hill  of  sale. 

In  this  case,  which  was  an  interpleader  issue  tried 
before  Byles,  J.,  a  verdict  had  been  found  for  the 
plaintiff. 

O.  Tayler  now  moved  for  a  rule  to  enter  the  verdict  for 
the  defendant,  on  the  gi'ound  that  in  one  part  of  the  copy 
of  the  bill  of  sale,  registered  in  pursuance  of  the  Bills  of 
Sale  Act,  17  &  18  Vict.  c.  36,  1000/.  had  been  written  by 
mistake  for  lOOZ.,  though  1007.  was  repeated  conxjctly 
three  or  four  times.     He  cited 

ffaUon  V.  English,  7  £.  &  B.  94. 
Picard  v.  Bretts,  29  L.  J.  Ex.  18. 
[Erie,  C.J. — ^This  falls  within  a  class  of  clerical  errors 
which,  ever  since  the  days  of  the  Edwards,  the  Courts 
have  amended.     It  is  a  mere  clerical  error,  caused  by  the 
clerk  by  mistake  adding  a  cipher.] 
G.  Tayler  then  referred  to 
Moore  v.  Magan,  16  M.  &  W.  95. 

Erle,  C.J. — It  is  absolutely  hopeless  for  you  to  think 
of  convincing  us. 

The  rest  of  the  Court  (WilliamSy  Willes,  and  Keating, 
J  J.)  concurred. 

Rule  refused. 


,.  i 


JoSLING  r.  KiNGSFOKD. 


C.P. 

27,  28  J  AX.  1863 

Description — Warran  ty. 
An  article  sold  by  a  certain  description  inust  be  tJt^  1 


article,  and  of  the  quality  tJicU  is  comm^rcialltf  known  b^ 
that  description. 

This  was  an  action  for  breach  of  warranty  in  not 
delivering  oxalic  acid,  it  turning  out  when  the  article 
arrived  that  it  contained  10  per  cent,  of  Epsom  salt<, 
wliicli  are  not  distinguishable  from  oxalic  acid  by  thu 
eve. 

The  action  was  tried  before  Erie,  C.J.,  and  a  rcrdici 
found  for  the  plaintiff,  with  400/.  damages. 

liish,  Q.C.,  moved  for  a  new  trial,  on  two  or  three 
grounds ;  but  the  aigument  proceeded  chiefly  on  the 
ground  of  misdirection.  The  Chief  Justice  told  the  jury 
that  the  defendant  could  only  perform  his  part  of  th*» 
contract  by  delivering  what  was  commercially  known  as 
oxalic  acid. 

It  was  contended  now,  on  the  part  of  the  defendant, 
that  the  question  which  ought  to  have  been  left  to  the 
jury  was,  whether  the  buyer  bought  on  his  own  judg- 
ment, or  on  that  of  the  seller  ?  It  was  admitted  that 
Xiehol  V.  Godts  (10  ExcIl  191)  was  in  favour  of  the 
plaintiff ;  but  that  was  said  to  be  distinguishable  from 
this  case,  and  the  following  cases  were  cited  : — 

Wieler  v.  Schilizzi,  17  C.  B.  619. 

Gardiner  v.  Gray,  4  Camp.  144. 

Allan  v.  Lake,  18  Q.  B.  560. 

Power  V.  Barham,  4  A.  &  E.  478. 

Jcndwine  v.  Sladc,  2  Esp.  572. 

Parkinson  v.  Lee,  2  East.  314. 

Lamert  v.  Heath,  15  M.  &  W.  486. 

Cur.  adv.  vulL 
28  Jan. 

The -Court  (ErU,  C.J.,  Waiiams,  WilUs,  and  AV>x/. 
ing,  J  J.)  were  of  opinicxn  that  this  case  must  be  decided 
on  the  authority  of  Nickol  v.  Godts  ;  and,  therefore. 

Rule  refused. 


C.P. 

28  Jan.  1863. 


I 


Snsll  v.  Finoh. 


Illegal  distress — Mortgagor  and  Mortgagee. 

The  owner  of  an  equity  of  red&mption  luvoing  paid  oj" 
a  mortgage  by  demise,  and  taken  from  the  mortgagee  an 
widertaking  to  execute  a  re-assiffnment,  has  <m  trnpUed 
authority  to  distrain  in  the  mortgagee's  name. 

This  was  an  action  for  an  illegal  distress,  tried  in  Surrey, 
at  the  last  Summer  Assizes.  The  defendant  obtained  a 
verdict ;  the  plaintiff  having  leave  to  move  to  enter  a 
verdict  for  him,  on  the  ground  that  the  defendant  had  no 
legal  right  to  put  in  the  distress. 

On  the  11th  of  March,  1862,  the  property  distwined 
upon  was  demised  to  Meades  for  99  years.  On  the  12th, 
Meades  demised  it  for  80  years  to  Wilson.  On  the  18th, 
Meades  mortgaged  it  by  demise  to  Hall  for  the  whole  of 
his  terra,  less  two  days.  On  the  14th,  he  fiirther  mort- 
gaged it  by  demise  to  Snell  (not  the  plaintiff ),  Hunt,  and 
Crawford,  for  the  whole  of  his  term,  less  one  day.     On 
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the  15th,  he  assigned  the  equity  of  redemption  to  Finch, 
the  defendant  Finch  paid  off  all  the  incumbxances,  and 
on  the  22nd  of  May  took  an  undertaking,  from  the 
solicitor  to  the  prior  incumbrancers,  to  execute  transfers 
of  the  mortgages  and  re-assignments  of  the  terms.  Such 
transfers  and  re-assignments  were  never  executed. 

On  the  23rd  of  June  Finch  distrained  for  rent  in 
arrear  upon  Wilson.  He  justified  in  the  name  of  Hall. 
It  was  contended,  for  the  plaintiff,  that  the  defendant 
had  no  legal  estate  enabling  him  to  distrain,  and  no 
implied  authority  from  the  o\mer  of  the  rereraion  to  do 
so  in  his  name. 

E.  C.  Willoughby,  for  the  defendant,  contended  that, 
although  not  possessed  of  the  legal  estate,  the  de- 
fendant had  an  implied  authority  from  the  first  mortgagee 
to  act  in  his  name,  according  to  the  case  of 

Trenl  v.  ffunt^  9  Exch.  14  ;  22  L.  J.  Ex.  318,  s.  c.  ; 
and  secondly,  that  the  undertaking  given  to  transfer  and 
re-assign  implied  an  authority  to  the  defendant  to  do  any- 
thing in  the  name  of  the  mortgagees  which  the  extinction 
of  their  terms  would  have  enabled  him  to  do  in  his  own. 
Moss  V.  GalHmare,  1  Smith's  L.  Ca.  542. 

JIoll,  for  the  plaintiff. — Trent  y.  Hunt  is  inconsistent 
vnth  principle,  and  with  Ward  v.  Skew,  9  Bing.  608. 

Pep.  Curiam. — The  rale  must  be  discharged.  The 
defendant  has  the  eqiuty  of  redemption,  and  an  equitable 
right  to  a  transfer  of  the  mortgages  ;  so  that  he  has,  in 
effect,  all  the  rights  of  the  mortgagor  and  mortgagee^ 
According  to  the  salutary  rule  laid  down  in  Trent 
V.  JIunty  he  is  entitled  to  distrain  in  the  name  of  Hall, 
who  is  the  legal  owner  of  the  reversion. 

Mftle  discharged. 


22  Jan 


Ex.         I 

N.  1863.    ) 


LtTTTRELL  V.  Thk'OhINA  NAVIGATION 

Company. 


Ship — Implied  authority  of  Master — Evidence  to 

go  to  the  Jury. 

A.,  the  ostensible  commander  of  a  ship  in  the  temporary 
possesswn  of  B.^  has  an  implied  authority  from  B.,  in  the 
absence  of  evidence  to  the  contrary,  to  hire  servants  for  the 
ship's  purposes. 

This  was  an  action  brought  for  wages  earned  as  m 
ship's  steward. 

At  the  trial,  in  the  Lord  Ma3ror'8  Court,  it  was  proved 
that,  on  the  27th  January,  1862,  plaintiff  was  engaged  as 
steward  of  the  '*  Kargos,"  to  proceed  to  China  and  back, 
at  8/.  per  month,  and  that  he  entered  on  his  duties  on 
the  30th  January.  At  the  time  of  plaintiff 's  engagement 
it  seems  that  the  defendants  were  purchasers  of  the  ship 
subject  to  a  condition  that  her  speed  should  attain 
seventeen  knots.  The  captain,  who  engaged  the  plaintiff, 
was,  according  to  the  plaintiff^s  evidence,  acting  as  in 
command.  It  also  appeared  that  the  captain  had  called 
iit  defendants'  oflSces ;  that  the  manager  of  defendants* 


business  had  been  informed  by  the  plaintiff  that  he  was 
steward  of  the  ''Kargos;"  that  the  manager  informed 
the  plaintiff,  at  the  end  of  seven  or  eight  weeks,  and 
after  the  purchase  of  the  ship  had  fallen  through,  that 
his  services  would  be  no  longer  required  ;  and  that  the 
plaintiff  was  desired  by  the  manager  to  send  in  his 
account,  which,  afterwards,  the  manager  declined  to  pay 
until  it  was  signed  by  the  captain.  There  was,  how- 
ever, some  evidence  upon  the  notes  tending  to  show  that 
the  captain  was  on  board  only  to  ascertain  the  speed,  and 
not  in  command  for  a  voyage  ;  but,  if  this  were  so,  the 
plaintiff  was  not  aware  of  it.  The  ship  proved  to  be  too 
slow,  and  the  purchase  went  off  at  some  time  after  the 
trial  trip,  which  took  place  three  days  subsequent  to  the 
plaintiff's  employment.  No  witnesses  were  called  for 
the  defence  ;  and  the  jury  found  for  the  plaintiff  for  the 
amount  claimed. 

A  rule  having  been  obtained  to  enter  a  verdict  of  non- 
suit, on  the  ground  that  there  was  no  evidence  for  the 
jury  of  defendants'  liability, 

J.  Morgan  Howard  showed  cause,  contending  that 
there  was  evidence  upon  which, — in  the  absence  of 
any  evidence  for  the  defendants, — ^the  jury  rightly  acted, 
that  the  captain  was  in  ostensible  command  with  the 
concurrence  of  the  defendants,  and  that  the  ship  was  in 
defendants'  possession  at  the  time  of  the  engagement  of 
the  plaintiff ;  that  the  captain  was,  therefore,  impliedly 
authorised  to  engage  any  of  the  crew  ; — ^the  fact  that  the 
purchase  of  the  ship  had  ultimately  gone  off,  being 
immaterial  to  the  plaintiff's  case. 

H.  James,  in  support  of  the  rule,  submitted  that  there 
was  no  evidence  upon  which  the  jury  could  find  that  the 
defendants  were  owners  of  the  ship,  or  that  the  captain 
was  their  servant ;  and  that,  at  most,  upon  the  evidence, 
the  captain  was  only  in  charge  of  the  ship>-not  for  a 
voyage-~bnt  to  ascertain  speed  ;  and  had  not,  therefore, 
any  authority  from  the  defendants  to  employ  tlie  plaintiff 
for  a  voyAge. 

During  the  argument  was  cited. 
Frost  V.  Oliver,* i  E.  k  B.  801. 

Pollock,  C.B. — ^This  rule  must  be  discharged.  It 
was  open  to  defendants  to  have  had  the  cause  postponed, 
or  they  might  have  moved  the  Court  on  the  ground  of 
surprise.  But  they  have  chosen  to  ask  for  a  nonsuit  on 
the  ground  that  there  was  no  evidence,  when  there  was 
sufficient  uncontradicted  evidence  presented  to  the  jury. 

^Iabtik,  B. — ^The  evidence  goes  to  show  recognition 
of  the  plaintiff  in  his  position  in  the  ship,  by  the  de- 
fendants* secretary,  who  is  primd  facie  a  person  in 
authority  with  the  defendants.  He  did  not  repudiate 
the  engagement  of  the  plaintiff 

Bramwell,  B.^-If  I  had  been  on  the  jury,  I  should 
probably  have  found  a  verdict  for  the  defendants.  There 
seems,  however,  to  have  been  some  evidence  to  go  to  the 
jury  ;  and,  as  they  have  found  for  the  plaintiff,  we  will 
not  disturb  their  verdict 
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Wilde.  B. — The  captain,  who  was  in  the  defendants' 
regular  employ,  was  in  possession  of  the  vessel ;  and  the 
plaintiff  stated  at  the  trial  that  the  captain  was  in  com- 
mand when  he  engaged  the  plaintiff.  The  jury,  by  their 
finding,  did  not  negative  this  ;  and  the  secretary  of  the 
defendants  did  not  repudiate  the  engagement.  It  was 
open  to  the  defendants  to  call  the  secretary,  or  the 
directors,  if  they  thought  fit.  I  think,  therefore,  there 
was  a  strong  primd  facie  case. 

Rule  discJiarged- 
Attorney  for  plaintifi*,  John  Roe.  ' 
Attorneys  for  the  defendants,  Flux  <jt  Co. 


Ex.  I 

AN.  1863.     1 


Griffiths  and  Another  v.  Penson. 


22  Jan. 
Settlement — Parcels — Falsa  Demonstratio. 

A,  settles  on  B.  *'all  that  messuage  or  dwdlvng-house 
vnth  the  lands,  dx.t  Viereto  belonguig,  sUwUe,  dtc.,  aiid 
now  or  late  in  the  occupation  of  T.  B.,  his  under-tenants 
or  assigns,  and  which  said  messuage,  dwelling-hoitse,  and 
lands  are  also  known,  or  described,  by  the  names,  and 
contain  the  several  quantities  by  admeasurement  following, 
that  is  to  say,  tix.,"  setting  out  a  list  of  the  7iam£S  and 
acreages  of  all  the  closes  included  in  the  farm,  except  the 
four  closes  sought  to  be  recovered  in  this  action. 

Held,  that,  though  all  tJie  closr.^  had  been  let  to  T.  B., 
at  one  undivided  rent,  there  wcu  here  no  falsa  demonstratio, 
and  that  the  four  closes  not  mentioned  in  the  parcels  did 
not  pass  to  B. 

Action  of  ejectment  for  four  closes  of  land. 

At  the  trial,  before  Crompton,  J.,  in  Denbighshire,  it 
appeared  that  the  closes  in  question  had  previously  con- 
stituted one  field,  which  came  up  to  the  back-door  of  the 
farm-house.  The  plaintiflTs,  in  order  to  support  their 
claim  to  these  closes  of  land,  produced  the  probate  of  the 
will  of  T.  Penson,  dated  in  1859,  by  which,  and  other 
evidence,  they  made  out  a  primd  facie  title  in  themselves 
as  devisees  in  trust.  The  defence  set  up  was  that  the 
testator  had,  by  ante-nuptial  settlement,  dated  in  May, 
1844,  settled  the  same  four  closes  as  part  and  parcel  of 
about  forty  acres  of  land,  known  as  Barrat's  farm,  upon 
his  eldest  son,  R.  K.  Penson,  the  defendant,  reserving  to 
himself  a  life-estate  therein.  The  question  turned  upon 
the  parcels  of  that  settlement,  which  were  as  follows  : — 
"All  that  messuage  or  dwelling-house,  with  the  lands, 
Ac.,  thereto  belonging,  situate,  &c.,  and  now,  or  late;  in 
the  occupation  of  T.  Barrat,  his  under-tenants  or 
assigns,  and  which  said  messuage,  dwelling-house,  and 
lauds  are  also  known  or  described  by  the  names,  and 
contain  the  several  quantities  by  admeasurement  follow- 
ing ;  that  is  to  say,  *'  &c.  Then  follows  a  list  of  the  names 
and  acreages  of  the  several  closes  contained  in  the  farm, 
but  omitting  the  closes  sought  to  be  recovered  in  this 
action.  It  was  proved  that  the  whole  of  this  farm, 
including  the  four  closes  in  question,  had  been  held  for  a 
long  period  by  the  tenant,  R.  Jones,  at  one  undivided 
rent ;  and  that  he  so  held  it  in  1644,  the  date  of  the 


settlement,  and,  in  fact,  till  the  testator's  death. .  Bat 
on  producing  to  defendant's  witnesses  a  map,  whereon 
the  different  plots  comprising  the  farm  were  numbered, 
they  seem  to  have  identified,  as  coming  under  the  parcels 
of  the  settlement,  the  whole  of  Barrat's  farm,  except  the 
four  closes  in  question.  On  this  state  of  facts  the  leaned 
Judge  holding  that  the  parcels  contained  two  descrip- 
tions, within  the  first  of  which  the  whole  farm,  including 
the  four  closes,  came,  and  that  the  second  description 
was  a  case  of  falsa  demonstratio,  directed  a  nonsuit,  with 
leave  to  enter  a  verdict  for  plaintiffs. 

A  rule  having  been  obtained,  porsuant  to  leave 
reserved, 

Morgan  Lloyd  (with  him  Coxon)  now  showed  cause, 
contending  that  the  words  of  the  parcels  are  quite  safS- 
cient  to  include  the  four  closes.  It  is  evident  the  settlor 
intended  they  should  pass.  It  is  merely  a  oase  of  faUa 
demonstratio.  An  incorrect  description  in  the  parcels  &« 
to  the  quantity  of  land  was  rejected  as  a  falaa  demon- 
stratio in 

Llewellyn  v.  Earl  of  Jersey,  11  M.  &  W.  183. 
The  rule  of  law  on  the  subject  is  laid  down  in 
Morrellv.  Fisher  and  Another,  4  Ezch.  591. 

"  We  are,  therefore,  of  opinion  that  no  farm-house  or 
land  passed,  except  that  in  which  all  the  three  circum- 
stances concurred,  i.  e.,  being  lands  in  Headington,  they 
must  be  leasehold  of  the  college,  and  they  must  be  in 
possession  of  Burrows."  The  parcels  in  that  case  hsd 
the  words  **  containing  about  170  acres,"  which  quantity 
was  not  mentioned  among  the  circumstances  that  must 
concur.  That  case,  therefore,  as  well  as  LUweUynr. 
Earl  of  Jersey,  treats  a  difference  in  the  acreage  as  s 
mere  falsa  demonstratio.  But  ** falsa  demonstratio  nm 
nocet. " 

Again,  Jones,  the  tenant,  held  the  whole  farm  at  one 
undivided  rent.  On  the  map,  it  is  true,  there  are  names 
and  numbers  undisposed  of;  but  why  may  they  not 
include  these  closes  t 

[MARTII7,  B. — ^The  plaintiffs  produce  the  will  und^r 
which  they  prove  their  title.  You  say,  ''  No  ;  that  land 
was  conveyed  to  us  under  another  deed.  '*  Surely  it  is 
for  you  to  prove  your  deed  ?] 

One  witness  proved  possession  of  the  land  for  about 
fifty  years. 

[Martin,  B. — I  had  occasion  to  consider  this  matter 
the  other  day.  My  conclusion  upon  the  authorities  wss, 
that  where  there  are  special  words,  they  pass  everything 
which  may  reasonably  be  included  within  them.  Bat 
that  general  words  would  not  be  sufficient  to  override 
special  words  is  laid  down  in  Broom^s  Maxims  and  Coke : 
where  you  will  also  find  that,  if  there  is  a  special  descjip- 
tion,  it  overrides  everything.  That  point  was  decided 
the  other  day,  in  MaUland  v.  McKinnon  (1  N.  R.  103).] 

It  is  not  necessary  to  prove  the  exact  acreage  given  by 
the  deed — i.  e.,  38  acres  and  odd.  The  onus  is  on  them 
to  prove  that  the  descriptions  are  inconsistent. 

[Martin,  B. — You  put  iu  a  deed,  and  you  ought  to 
have  proved  that  you  came  within  the  parcels.] 


I 


31  Jak.  18«.] 


THE  NEW  REPORTS. 


331 


The  parcels  contain  two  good  descriptions,  separated 
by  the  word  "and":  the  latter  of  these  may  he 
rejected. 

Doe  d.  Smith  y.  Galloioayf  5  B.  &  Ad.  48. 

Ilarrismi  v.  Bjfd^,  29  L.  J.  Ex.  119. 
There  is  in  the  deed  a  description  hy  which  it  might 
pass,  and  it  is  sufficiently  certain.     The  Court  will  look 
at  the  deed,  witli  a  view  to  carry  out  the  intentions  of 
the  parties. 

Chamberlaine  t.  Turner ,  Cro.  Car.  129. 

Swift  Y.  Byres,  Cro.  Car.  546. 

[Martin,  B. — ^You  may  take  Morrell  r.  Fisher  as  a 
good  exposition  of  the  law.] 

There  are  also  several  other  cases  which  decide,  that 
vrhere  in  the  parcels  there  .are  two  descriptions  of  the 
same  subject  matter,  one  of  which  is  sufficient,  the  other 
may  be  lejAsted, 

J)oe  d.  Conolly  v.  Veman,  5  East,  51. 

Goodtitle  d.  Radford  v.  SoiUhem,  1  M.  &  S.  299. 

Doe  d.  Beach  v.  Earl  of  Jersey,  1  B.  &  A.  650. 

Doe  d.  Smith  r,  Galloway,  5  B.  &  Ad.  43. 

Doe  d.  Campion  v.  Carpenter,  16  Q.  B.  181. 

Barton  t.  Dawes,  10  C.  B.  261. 

Wood  y.  Rovxliffe,  6  Exch.  407. 

Stukeleyy,  Butler,  Hob.  168. 

[Pollock,  C.  B. — Cases  of  that  kind  may  be  cited  to 
support  one  another,  but  they  have  very  little  authority.] 

[Mabtin,  B.,  referred  to  the  case  of  Assheton  Smith's 
estates,  lately  decided  in  Chancery.*] 

Welsby,  Q.C.  (with  him  Mclntyre  and  Vatighan 
Williams),  contrA. 

Pollock,  C.B.>-The  rule  must  be  made  absolute  to 
enter  a  verdict  for  the  plaintiffs.  In  cases  of  this  sort 
there  is  very  little  of  distinct  authority,  siich  as  you  find 
in  other  branches  of  the  law.  A  very  little  matter  might 
have  made  a  good  foundation  for  Mr.  Lloyd's  argument, 
hut  in  this  particular  case  the  words  are  clear. 

Martin,  B. — ^The  parcels  in  this  settlement  contain 
but  one  description,  and  the  words  are  enough  to  show 
that  the  four  closes  were  not  included  in  the  settlement. 
The  place  is  minutely  described  ;  the  names  and  dimen- 
sions of  the  several  pieces  of  land  composing  the  farm 
are  set  out ;  and  these  four  closes  are  not  among  them. 

CHAN5ELL,  B.,  concurred. 

Wilde,  B. — You  ought  to  put,  if  you  can,  such  a  con- 
struction on  the  language  of  a  deed  or  instrument  as  will 
make  the  whole  effectual  The^e  was  no  occasion  to 
Hp?ci{y  the  several  parts  of  this  farm,  excluding  some  of 
them,  if  the  whole  was  intended  to  pass  under  the  settle- 
ment. 

Bule  abwltUe, 

Xotr.  • — The  case  referred  to  is  Stanly  v.  Stanly,  2  J. 
&  II.  490. 


J  Anonymous. 
22  Jan.  1863.     S 

Practice — IVrit  of  summons-r—RenewcU  where  last 
day  Sunday — Common  Law  Procedure  Act, 
1852,  «.  11. 

A  writ  of  summ4jn8  had  been  rejiewed,  under  sect.  11  of 
the  Common  Law  Procedure  Act,  1852,  and  the  six 
months,  during  which  it  had  to  ran,  had  expired  on  a 
Sunday — 

Held,  that  the  writ  could  not  be  renewed  09h  the  day 
following  such  expiration. 

In  this  case  a  creditor  had  taken  out,  and  several 
times  renewed,  a  writ  of  summons  against  his  debtor,  for 
the  purpose  of  preventing  the  debt  fix>m  being  barred  by 
the  Statute  of  Limitations.  The  time  which  the  last 
writ  had  to  run  having  expired  on  the  Sunday,  the  ques- 
tion was  whether  the  writ  could  be  again  renewed  on  the 
following  Monday  ? 

By  sect  11  of  the  Common  Law  Procedure  Act,  1852 
(15  &  16  Vict.  c.  76),  **no  original  writ  of  summons 
shall  be  in  force  for  more  than  six  months  from  the  day 
of  the  date  thereof,  induding  the  day  of  siteh  date  ;  but 
if  any  defendant  therein  named  may  not  have  been 
served  therewith,  the  original  or  concurrent  writ  of  sum- 
mons may  be  renewed  at  any  time  before  its  expiration 
for  six  months  from  the  date  of  such  renewal,  and  so  from 
time  to  time  during  the  currency  of  the  renewed  writ, 
by  being  marked  with  a  seal,  &c.,  to  be  impressed  upon 
the  writ  by  the  proper  officer  of  the  Court,  &c." 

The  writ  was  issued  on  the  2drd  of  Janiuuy,  1861 ; 
renewed  on  the  22nd  of  July,  1861 ;  renewed  a  second 
time  on  the  21st  of  January,  1862  ;  and  a  third  time  on 
the  19th  of  July,  1862.  The  six  months  during  which 
the  renewed  writ  had  lastly  to  run  expired  on  Sun- 
day, the  18th  of  January,  1863.  It  was  sought,  as  in 
the  ordinary  course,  to  renew  the  writ  on  Monday,  the 
19th  of  January,  but  the  officer  of  the  Court  refused  to 
do  it.  An  application  was,  therefore,  made  at  Chambers 
to  Channell,  R,  who  declined  to  make  an  order  for  the 
renewal 

Qriffits  now  moved  for  a  rule  calling  on  the  proper 
officer  of  the  Court  to  seal  the  writ  for  the  purpose  of 
renewal ;  and  in  so  doing  he  contended  that,  according 
to  the  common  practice,  his  client  had  till  the  19th  of 
January  to  renew  the  writ 

Black  V.  Green,  15  C.  B.  262. 
Anonymous,  24  L.  J.  Q.  B.  23. 
Anonymous,  24  L.  J.  C.  P.  1. 

In  those  cases  the  Court  directed  the  officer  to  seal  the 
writ  nunc  pro  tunc.  Such  a  renewal  may  be  made  by 
order  of  the  Court  or  a  Judge,  but  not  otherwise. 

fWiLDE,  B. — The  cases  cited  are  not  direct  decisions.] 

By  the  174th  rule  of  Hilary  Term,  1853,  "  in  all  cases 
in  which  any  particular  number  of  days,  not  expressed 
to  be  clear  days,  is  prescribed  by  tlie  rules  or  iiructiec  of 
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the  Court,  the  same  shall  be  reckoned  exclusively  of 
the  first  day,  and  inclusively  of  the  last  day,  unless  the 
last  day  shall  happen  to  fall  on  a  Sunday,  &c.,  in  which 
case  the  time  shall  be  reckoned  exclusively  of  that  day 
also."    That  rule  should  apply  to  this  case. 

[Wilde,  B.— But  this  is  a  question  on  a  statute.] 
The  18th  of  January,  being  Sunday,  that  day  ought 
to  be  excluded. 

PoUiOCK,  C.B.  {Martiii,  Channell,  and  WUde,  BB., 

concurring.)— There  can  be  no  doubt  the  writ  cannot  be 

renewed,  the  six  months  having  expired  on  the  18th, 

the  day  before  the  application  to  renew  was  made.     We 

ought  not  to  grant  tliis  rule. 

RilU  refused. 


22  Jan.  1883 


:.t 


FlELDEN  V.  TaTTERSALL. 


23  Jan 


Ex.         I 

AN.  1863.  / 


Ridley  v,  Sutton. 


Wlvere  the  Urma  of  a  farming  least  were,  that  addi- 
thnal  rent  should  be  paydbU,  if  "  Aay,  straw,  or  other 
dry  fodder,'*  should  be  taken  off,  and  removed  from  the 

faTm/-" 

Held,  thai  the  word  **  /tai/"  included  hay  which  was 

unfit  for  food. 

This  was  an  action  by  the  lessor  against  his  tenant 
under  a  farming  lease,  for  additional  rent,  payable  under 
the  terms  of  the  letting.  The  material  words  were, 
"  that  the  defendant  should  pay  to  the  plaintiff  a  further 
additional  rent  of  lOZ.  for  each  ton,  &c.,  of  Jtay,  straw, 
or  oth&r  dry  fodder,  which  should  be  sold  off,"  or  taken 
from  the  premises  demised  during  the  tenancy.  The 
declaration  alleged  that  the  defendant  had,  during  the 
tenancy,  taken  away  and  removed  hay  from  the  farm  and 

premises. 

It  appeared  that  hay  had  been  taken  off  the  pre- 
mises by  the  defendant,  but  tlie  jury  found  that  what 
was  taken  oft,  was  not  fU  for  food.  The  learned  Judge, 
however,  directed  that  taking  it  off,  was  a  breach  of 
the  terms  of  the  lease,  but  he  reserved  leave  to  move  to 
set  aside  the  verdict,  and  enter  it  for  the  defendant 
upon  the  finding  of  the  jury. 

A  rule  having  been  obtained, 

Maniaty,  Q^C.  (with  him  T.  Jones),  showed  cause. 
**  Fodder"  means  bedding  too.  It  matters  not  whether 
it  was  first  or  second  class  hay. 

Tejnplc,  Q,C.,  supported  the  rule. 

Pollock,  C.B.— I  think  this  rule  should  bo  dis- 
charged. This  was  liay,  though  not  fit  for  fodder,  and 
defendant  had  no  right  to  take  it  away.  It  is  within 
the  meaning  of  the  terms  of  the  lease. 

Martin,  B.— I  am  of  the  same  opinion.  The  object 
was,  that  every  thing  grown  on  the  farm  should  remain 
and  be  used  there.     This  was  hay,  though  bad, 

Wilde,  B.— I  am  of  the  same  opinion.  This  was  hay 
within  the  meaning  of  the  covenant. 

Rule  disclmrged. 


Witness  about  to  leave  England — CosU  of  Ejoavu- 
Tiation  of,  before  a  ComnUssioner — 1  WilL  4. 
c.  22. 

To  entitle  a  plaintiff  to  the  costs  of  examination,  of  « 
wil)iess  about  to  leave  England,  before  a  Comanitnaner^  (hf 
examination  must  be  made  use  of  al  the  trial,  and  the  f^*rr^ 
iiser  of  it,  for  the  purpose  of  cross-examifuttion^  is  nU  a 
user  witJun  tlie  ineaning  of  1  Will.  4,  c.  22. 

In  Michaelmas  Term,  Mitward  obtained  a  role,  calling; 
upon  the  defendant  to  show  cause  why  the  Master  sihoald 
not  allow  the  plaintiff  the  costs  of  examinatiofl  of  a 
witness,  on  his  behalf,  before  a  Commissioner. 

The  action  was  upon  a  policy  of  marine  insunnce,  and 
the  defendant  pleaded  unseaworthiness.  The  trial  tocd^ 
place  before  Mr.  Justice  Mellor,  at  the  last  Liverpoc-I 
Midsummer  Assizes,  when  a  verdict  was  found  Ibr  iH- 
plaintiff.  It  appeared  that  one  of  the  crew  of  the  shir> 
in  question  was  in  England  in  the  previous  year,  an«l 
being  about  to  sail  for  the  East  Indies,  the  pbuntif 
obtained  an  order  under  the  1  Will.  4,  c.  22,  to  hav.» 
him  examined  before  a  Commissioner,  so  that  his  evi- 
dence could  be  available  at  the  trial.  The  witness  way 
accordingly  examined.  Subsequently,  a  commission  was 
issued  for  the  examination  of  witnesses  in  Newfound- 
land, whereby  the  trial  of  the  action  was  delayed,  and, 
in  the  meantime,  the  witness,  whose  deposition  had 
been  taken  as  above-mentioned,  returned  to  Engkod. 
At  the  trial  he  was  called  on  the  part  of  the  plaintiff, 
and  cross-examined  by  the  defendant  upon  his  depositios, 
which  was  put  in  by  the  defendant  as  evidence. 

T.  Jones  showed  cause. 

The  Master  was  right  in  disallowing  the  6L  65.,  thf 
costs  of  the  examination,  and  the  Court,  moreover,  wil] 
not  interfere  with  the  Master's  discretion  in  sudi  a  cas- 
as  the  present     He  cited 

Curling  v.  Robertson,  7  M.  &  G.  525,, and 
Comet  V.  Vempsey,  1  DowL  (k.  s.)  422. 

Milward  supported  the  rule,  and  contended  that  tl 
expenses  of  the  examination  should  be  costs  in  the  cxqh  . 
Plaintiff  would  not  have  been  allowed  the  costs  of  kcephii; 
the  witness  at  home,  and  it  was  not  his  fault  that  iL 
examination  was  not  used.  The  9th  sect,  of  1  Will.  4, 
c.  22,  says,  that  the  costs  of  examining  the  witness  sLi'- 
be  **eo^  in  Hie  cause,  unless  otherwise  directed ;"  &1.I 
the  Judge  who  made  the  order,  had  not  so  directed.  IK 
cited 

Bridges  v.  Fisher,  1  Bing.  K.  C.  510,  an<l« 

Mowes  V.  Barber,  18  Q.  B.  588. 

Pollock,  C.B. — This  rule  should  be  diadiaigfi. 
Where  a  witness  is  examined  for  the  security  of  «  parrr 
who  wishes  to  have  the  benefit  of  his  examianAioo,  aiid 
the  witness  nevertheless  appears  at  the  tiial^  And  ^> 
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renders  tho  examination  useless,  the  party  who  lias 
examined  him  is  not  entitled  to  the  costs  of  the  exami- 
nation. In  the  question  of  costs,  the  Court  never  enters 
into  details — all  that  it  will  do,  is  to  consider  the  general 
taxation.  There  are  many  things  which  a  prudent  man 
would  think  it  advisable  to  do  for  his  security,  the  costs 
of  which  it  would  bo  manifestly  unjust  to  burden  the 
other  side  with,  as  for  instance,  producing  several  wit- 
nesses to  prove  handwriting.  Mr.  Milward  has  chiefly 
relied  upon  tho  Act  of  Parliament,  but  the  section 
quoted  applies  only  where  the  examination  is  used  The 
mere  user  of  a  document  for  the  purpose  of  contra- 
tlicting  a  witness  is  not  a  user  within  tlie  meaning  of 
tlio  Act. 

Martin,  Chaxnell,  and  Wilde,  BB.,  concurred. 

Jtulc  discJmrgcd. 


Ex. 

23  Jan.  1863 


.} 


McEvoY  V.  Bent. 


Per  M.vrtix,  B. — BiUs  of  cxcluinge  cannot  proj>erly 
I*''  considered  as  book  debts  wider  tlie  24  <t*  25  Vict.  c.  134. 
Hook  debts  must  appear  in  the  books  ;  aind  the  expression 
means,  literally^  book  debts. 

This  was  an  action  on  a  bill  of  excliangc,  drawn  by  a 
bauknipt  (Entwistle)  upon,  and  accepted  by,  the  de- 
fendant. Entwistle  became  bankrupt  in  1861,  and  an 
olficial  assignee  was  appointed,  who  assigned  the  bill,  as 
a  l>ook  debt,  to  the  plaintiff.  The  bill  was  not,  however, 
indorsed  to  the  plaintiff. 

Tho  action  was  tried  before  the  Judge  of  the  Court  of 
Kecord  at  Manchester.  The  plaintiff  tendered,  as  his 
only  evidence,  an  authority  to  the  official  assignee  to 
assign  the  debt  to  the  plaintiff;  and  a  question  arose 
whether  tliis  authority,  which  was  given  by  the  Re^trar 
ouly,  was  sufficient ;  and  the  learned  Judge  decided 
that  it  was  not.  The  plaintiff  was  acconlingly  non- 
suited. 

A  nile  having  been  obtaiped  for  a  new  trial, 

BrHtf  Q.C.,  showed  cause. 

Tho  authority  to  assign,  which  was  put  in  by  the 
plaintiff,  should  have  been  given  by  the  Commissioner, 
and  not  by  the  Registrar.  This  %vb8  not  a  book  debt. 
He  referred  to  the  18th  of  the  Rules  and  General  Orders 
under  the  Bankruptcy  Act,  24  &  25  Vict.  c.  134. 

C.  Pollock  supported  the  rule,  and  referred  to  12  &  13 
Vict.  c.  106,  a.  27. 

Maiitin,  B.,  in  the  course  of  the  alignment,  expressed 
his  strong  opinion,  that  bills  of  exchange  were  not  Iwok 
debts  under  the  Bankruptcy  Act  of  1861,  and  that  debts 
omitted  from  the  books  were  not  book  debts.  The  ex- 
pres.sion  "book  debts"  really  meant  what  it  jjurported 
to  signify. 

The  Court,  without  deciding  whether  the  l)ill  in  ques- 
ticHi  was  a  book  debt,  made  the 

Rule  absolute  for  a  new  trial. 


Ex. 

24  Jan.  1863 


.} 


Bruc^e  r.  Jones. 


Marine  Folky — Several  Policies  of  Insurance — 
Contract  of  Indemnity  —  Amount  recoverable 
under  a  valued  Policy. 

Where  a  ship  is  i)LSHrcd  under  several  valued  policicSy 
in  some  of  which  the  vessel  w  valued  at  a  higJier  atnount 
ilian  in  the  poliaj  in  question^  and  the  assured  lias  re- 
covered insurance  moneys  under  iJiesc  policies,  lie  can  only 
recover,  in  an  action  upon  tlie,  policy  in  question,  tlie 
difference  betioeen  the  s^tm  already  recovered  and  the 
amount  at  tchich  tJie  ship  is  rained  in  th"  presnU  jtolicy. 

This  was  an  action  upon  a  policy  of  insurance  of  a 
ship,  for  a  total  loss,  against  an  underwriter.  In  the 
policy  the  ship  was  valued  at  8,200?.  It  appeared  that, 
besides  the  policy  in  question,  there  were  three  others 
effected  on  the  same  vessel,  in  one  of  which  she  was 
valued  at  5, 000/. ,  and  it  was  proved  that  the  plaintiff  had, 
under  these  other  policies,  already  recovered  3,125/. 
The  cause  was  tried  before  Willes,  J.,  at  Liverpool,  last 
Midsummer  Assizes,  and  a  verdict  found  for  the  plaintiff 
for  75Z.  This  sum,  added  to  that  alrea^ly  recovered, 
made  up  tho  amount  of  3,200/.,  the  value  in  tho  present 
policy.  The  plaintiff  sued  for  2,400/.  The  learned 
Judge  directed  the  jury,  that  tho  value  stated  in  the 
policy  was  conclusive  between  the  parties  as  to  the 
amount  recoverable,  and  that  the  plaintiff  could  only 
recover  ths  difference  beticeen  tJiat  sum  and  the  anwwU 
already  recovered  under  tJie  other  policies,  and  that  the 
jury  had  nothing  to  do  with  the  fact,  that  tho  vessel  had 
been  valued  in  other  policies  at  a  larger  amount  than  in 
the  one  sued  upon. 

A  rule  having  been  obtained  for  a  new  trial,  upon  tli» 
ground  of  misdirection, 

Edward  Janus,  Q.C.  (with  him  Milward),  showed 
cause.— The  value  of  the  ship,  so  far  from  exceeding 
3,200/.  was  proved  by  plaintiff's  own  witness  not  to 
exceed  2,400/.,  and  the  learned  Judge  was  right  in 
ruling  that  the  plaintiff  could  not  recover  more  than  tho 
value  in  the  policy  in  question. 
He  cited, 

Bousfidd  V.  Barnes,  4  Camp.  228. 

Irving  v.  liichardson,  1  M.  &  Rob.  153. 

Morgan  v.  Price,  4  £xch.  615. 

Lewis  V.  Rucker,  2  Burr.  1171. 

Park  on  Insurance,  600. 

Brett,  Q,C.  (with  him  Quain),  supported  the  rule. 
The  underwriters  are  not  asked  to  pay  more  than  the 
valuation  in  the  policy  would  make  them  liable  for.  The 
value  of  a  ship  varies  from  day  to  day,  and  she  was  pos- 
sibly worth  more  than  3,200/.  If  the  plaintiff  had  post- 
poned his  action  on  the  5,000/.  policy  to  the  last,  he 
would  have  recovered  more  than,  according  to  the  Judgc^s 
nUing,  he  would  now  be  entitled  to  recover.  This  incon- 
sistencv  could  not  be  allowed. 
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He  cited 
Newhy  Y.  Jteed,  1  u'ln.  Black.  41(J. 

Pollock,  C.B. — My  hrother  Willes  was  quite  right  in 
his  direction.  The  plaintiff  has  received  from  the  under- 
writers of  the  present  policy  a  sum  which  completes  his 
insurance  yalue.  That  value  must  be  taken  for  better  and 
for  worse.  It  may  very  well  happen  that  the  value  of 
the  ship  may  vary  during  the  voyage.  When  the  assured 
has  received  less  than  the  amounts  insured  under  the 
various  policies,  he  can  recover  only  the  balance  between 
the  sum  recovered  and  the  value  of  the  ship  in  the  policy 
in  question. 

Martin,  B. — I  am  of  the  same  opinion.   The  difficulty 
in  the  case  is,  that,  whilst  we  have  to  consider  the 
matter  on  the  principle  that  the  sum  recoverable  is  an 
indemnity  for  the  loss  of  the  ship,  the  parties  themselves 
enter  into  the  contract  on  wholly  different  principles.    My 
brother  Willes  was  right  in  his  direction.     He  took  the 
value  in  the  policy,  and  then  considered  how  much  had 
been  already  received.     He  did  not  consider  it  material 
how  that  amotmt  was  received;   but  placed  it  to  the 
credit  of  the  underwriters  against  the  balance  to  be  re- 
covered in  the  present  action.     It  was  right  to  charge 
the  shipowner  with  what  he  had  received.     I  am  not, 
however,  insensible  to  the  inconvenience  and  injustice 
which  may  arise,  as  urged  on  the  part  of  the  plaintiff, 
viz.,  that,  deciding  as  we  are  now  doing,  the  shipowner 
may,  by  postponing  his  action  upon  the  policy  with  the 
highest  value  to  the  last,  recover  more  than  he  otherwise 
would  be  entitled  to. 

Chaknell,  B. — I  am  also  of  the  same  opinion.  The 
mode  of  measuring  damages  laid  down  by  my  brother 
Willes  was  right.  The  plaintiff  has  got  the  defendant's 
proportion  of  the  difference  between  tha  3,200/.,  and  the 
amount  already  received  under  the  other  policies.  The 
sum  valued,  must  be  the  sum  as  against  the  underwriter. 
I  also  see  the  inconvenience  referred  to  by  my  brother 
Martin. 

Ride  discharged. 


)  Attorney-General  v,  Brackbnbitrt 
27  Jan.  1863.  (  and  Another. 

Legacy  Duty — 55  Geo.  3,  c.  184,  and  36  Geo.  3, 
c.  52 — Appointment — Election  of  Appointees  to 
take  under  tlu  Appointment  or  othenvise. 

Where  property  was  devised  to  trustees  upon  trust  to 
pay  the  income  to  H.  B.  for  life,  and  after  her  decease, 
upon  trust  to  hold  the  same  upon  such  trusts  <is  H.  B. 
should  by  unit  direct  or  appoint,  and,  in  default  of  ap- 
jTointmcnt,  over,  and  H.  B.  exercised  Uie  power  in  favour 
of  the  persons  who,  if  the  power  had  not  been  exercised, 
woidd  have  taken — 

Held,  that  the  appointees  took  under  the  power,  and 
were  liable  for  legacy  duty,  estitnated  aecorditig  to  their 
relationship  to  the  appointor,  and  not  to  the  donor  of  the 
power. 


This  was  an  Information  to  obtain  from  the   defen- 
dants, executors  of  the  will  of  Harriette  Brackenbuiy, 
deceased,  payment  of  legacy  duty  in  respect  of  property 
wliich,  under  the  will  of  her  father,  she  had  power  to 
dispose  of  as  she  might  think  fit,  and  which  she  did,  in 
fact,  dispose  of  by  her  will.     The  facts,  so  far  as  mate- 
rial, were  as  follows  :— James  B.    Brackenbnry,   by  hi« 
will  dated  6th  June,  1843,  directed  his  trustees  to  invest 
the  proceeds  of  the  moneys  arising  from  the  sale  of  liis 
real  estate,  and  from  the  conversion  of  his    x>ersoDal 
estate,  in  manner  in  his  will  mentioned,  and  to  stand 
possessed  thereof^  upon  trust  to  pay  the  nett  income  to  his 
daughter,  the  said  Harriette  Brackenbury,  during  her 
life.    And  in  the  event  (which  hapi>ened)  of  his  daughter 
not  marrying,  then,  after  her  decease,  the  said   trust 
funds,  and  the  annual  income  thereof  were  to  remain  and 
be  upon  and  for  such  trusts,  intents  and  purposes  as  his 
said  daughter,  by  her  will,  should  direct  or  appoint ; 
and,  in  default  of  such  direction  or  appotJitment,  in  inis* 
for    his  brother,    Ralph   Brackenbur}',  and   his    sister, 
Hannah  Bitickenbury.     The  testator's  daughter,    Har- 
riette Brackenbur}',  survived  him,  and  by  her  will,  dated 
23rd  July,    1859,   gave  various  pecuniary  legacies   and 
annuities.     And,  subject  to  the  payment  of  h*r  debts, 
f  mural  and  testamentary  expenses,  and  the  said  legacies 
and  annuities,  she  gave  all  the  residue  of  her  property, 
both  real  and  personal,  unto  and  equally  between  her 
uncle,  the    said    Ralph    Brackenbury,    arid    lur  aunt, 
the  said  Harriette   Brackenbury,  their  heirs,  executors, 
administrators  and  assigns,  and  she  appointed  the  defen- 
dants executors  of  her  will.     The  question  was,  whether 
an  appointee  under  a  general  power  of   appointment 
contained  in  a  will  should  pay  legacy  duty  according  to 
his  relationship  with  the  appointor,   or  the  donor  of  the 
power. 

The  Attorney-General    (the    Solicitor-General,   Locke, 
Q.C.,  and  A.  Hanson  with  him)  for  the  Crown,  contended 
that  the  will  of  Harriette  Brackenbury  operated  as  an 
exercise  of  the  general  power  of  appointment,  to  which 
she  became  entitled   uuder  her  father  s  will,   over  the 
whole  of  his  residuary  estate.     The  defendants  duly  paid 
legacy  duty  under  the  father's  will,  in  respect  of  the  said 
residuary  estate,  and  an  allowance  was  made  to  them  on 
account  of  the  duty  previously  paid  in  respect  of  Miss 
Brackenbury*s  life  interest  therein.     It  was  not  optional 
for  the  appointees  to  take  either  uuder  the  appointment 
of  Harriette  Brackenbury,  or  under  the  residuary  bequest 
in  her  father's  will,  and  even  if  they  hatl  the  choice  of  two 
titles,  they  must  take  under  the  better  one.     The  execu- 
tion of  the  power  rendered  the  property  liable  to  Har- 
riette Brackenbury 's  debts,  funeral  expenses,  &c.     He 
cited 

PlaU  v.  Bouth,  e  M.  &  W.  756  ;  3  Beav.  257. 

AUy.-Oen.  v.  Drake,  10  CL  &  F.  257. 

Lord  Saltoun*s  Case,  3  Macq.  H.  L.  659. 

Toionscnd  v.  Windham,  2  Ves.  sen.  1,  9. 

AUy.-Gen.  v.  Staff  and  Another,  2C.  &  M.  12U 

Goodere  v.  Lloyd,  8  Sim.  538. 


31  Jaw.  I8«3.] 


THE  NEW  REPOETS. 


335 


Chamberlain  y.  ffutchinaony  22  Beav.  444. 

1  Vict.  c.  26,  88.  6,  27. 

55  Geo.  8,  c.  184,  8.  8 ;  and 

86  Geo.  3,  c.  52,  sa.  6,  7,  18. 

Mellish,  Q.C.  (with  him  ff.  DaH),^U^isa  Bracken- 
bury  had  not  executed  the  power  of  appointment,  there 
can  be  no  donht  that  the  uncle  and  aunt  would  have 
taken  from  the  testator.  This  was  only  an  execution  of 
the  power  with  regard  to  debts,  &c.  The  defendants  are 
entitled  to  say  they  will  take  under  the  will,  and  not 
under  the  power.  In  Chamberlain  y.  Hutchinson,  the 
strongest  case  for  the  Crown,  the  lady  made  the  estate 
her  own  before  exercising  the  power,  and  there  she  does 
not  appoint  to  the  legatees,  but  to  the  executors,  subse- 
quently devising  to  the  legatees.  The  7th  sect,  of  1  Vict 
c.  26,  was  not  intended  to  apply  to  such  a  case  as  this. 
The  unde  and  aunt,  in  case  any  objectionable  condition 
had  been  attached  to  the  execution  of  the  power,  could 
surely  have  fallen  back  on  the  earlier  title  ? 

Pollock,  C.B. — ^The  executors  must  pay  5/.  per  cent. 
duty.  Harriette  Brackenbury,  by  exercising  the  power 
of  appointment,  exercised  dominion  over  the  fund,  so  as 
to  make  it  liable  to  her  debts,  legacies,  and  annuities. 
Mr.  Mellish  properly  admitted  that  the  fund  was  so 
liable,  and  when  that  admission  was  once  made,  the  case 
was  decided.  If  the  brother  and  sister  take  at  all,  they 
take  by  virtue  of  the  will. 

"Mabtiix,  B. — I  am  of  the  same  opinion.  Miss  Brack- 
enbury did,  in  fact,  deal  with  the  property  so  as  to 
render  it  liable  to  her  debts  and  legacies,  ftc.,  and, 
subject  thereto,  she  gave  it  to  her  uncle  and  aunt.  If 
they  had  refused  to  take  it,  her  next  of  kin  would  have 
had  it.  The  duty  must  be  estimated  with  regard  to  the 
uncle  and  aunt's  relationship  to  Miss  Brackenbury,  and 
not  to  the  original  testator. 

Channell,  B. — I  am  of  the  same  opinion.  I  think 
ChamJberlain  v.  Hutchinson  {ubi  suprA)  is  a  case  quite 
in  point. 

WiLDB,  B. — I  am  of  the  same  opinion.     No  authority 

has  been  cited  to  show  that  the  intention  of  one  or  more 

of  the  appointees  in  any  way  affects  the  validity  of 

the  execution  of  the  power. 

Judgment  for  the  Crown. 


»•   W«    Bra  I 

Cfov.  1862.    \ 
Tan.  1863.    ) 


29  Nov. 

24  Jan.  1863. 


Reoina  V,  Barrett. 


Baiodyhouse-keeping — Landlord —  Weekly 

Tenancy* 

Where  the  weekly  tenants  of  a  house  use  it  as  a  brothel, 
the  landlord  cannot  be  convicted  of  **  keeping^*  a  bawdy- 
house  when  he  does  not  participate  in  the  profits,  merely 
because  he  may  have  knowledge  of  the  nature  of  the  oecu- 


patum,  arid  does  not  thereupon  give  the  tenants  notice  to 
quit. 

The  prisoner  was  convicted  before  the  Assistant  Judge 
at  the  Middlesex  Sessions,  November,  1862,  on  counts 
charging  him  with  keeping  bawdy  and  disorderly  houses. 
The  houses  in  question  had  been  let  out  by  the  prisoner 
to  weekly  tenants,  and  by  them  used  as  bawdyhouses. 
There  was  no  evidence  that  the  prisoner  received  addi- 
tional rent  in  consequence  of  the  immoral  nature  of  the 
occupation.  Bemonstrances  had  been  made  to  him  as 
to  the  behaviour  of  his  tenants.  No  steps,  however,  were 
taken  by  him  in  consequence,  and  he  collected  his 
weekly  rents  in  person  without  interfering. 
•  The  Judge  directed  the  jury,  that  if  the  prisoner 
knew  the  purpose  for  which  the  houses  were  occupied, 
and,  having  the  power  to  turn  out  his  tenants  at  a  week's 
notice,  had  pennitted  them  to  remain  and  use  the  houses 
as  bawdyhouses  after  notice  given  to  him,  the  prisoner 
must  be  convicted. 

A  case  was  now  stated  for  the  Court,  whether  the  con- 
viction was  proper. 

Bibton,  for  the  prisoner,  contended  that  the  prisoner 
did  not  *'  keep "  these  houses ;  he  only  neglected  to 
turn  his  tenants  out.  The  landlord  could  not  enter 
to  dose  the  brothel  without  committing  trespass.  Nor 
is  an  omission  to  determine  a  tenancy  equivalent  to 
a  fresh  demise. 

Rich  V.  Basterfield,  4  C.  B.  783 ;  16  L.  J.  (n.  s.)  C. 
P.  373. 

Poland,  for  the  Crown. 

It  is  found  that  the  landlord  knew  of  the  use  of  the 
houses,  and  all  accessories  before  the  fact  in  misde- 
meanour may  be  indicted  as  principals.  Rich  v.  Bas- 
terfield is  not  in  point.  There  it  was  not  certain  that 
the  tenant  might  not  in  future  abstain  from  doing  what 
was  objectionable.  It  is  a  question  for  the  jury, 
whether  the  landlord  aided  and  abetted,  and  they  have 
foimd  inferentially  that  he  did  so. 

Cur,  adv.  vuU, 

24  Jan. 

Pollock,  C.B. — The  defendant  had  nothing  to  do 
with  the  immoral  occupation  of  his  tenants,  except  so 
far  as  he  may  possibly  have  known  of  it — ^nor  did  he  par- 
ticipate in  their  profits.  He  did  not  give  them  notice  to 
quit  at  the  end  of  their  tenancy,  but  that  does  not  make 
him  guilty  of  "  keeping  "  a  bawdyhouse. 

Conviction  quashed. 


G»      G»     Sim 

24  Jan.  1863. 


Reginav.  Haster. 


Ciomm— Erlb,  C.  J.,  Blackburn,  Keating,  Mbllor,  J  J. 

and  Wilde,  B. 

Embezzlement — Friendly  Society — Secretary, 
Servant  of  Trustees — Course  of  Business. 

The  prisoner  was  secretary  of  a  Friendly  Society,  the 
rules  of  which  had  been  constituted  according  to  Act  of 
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Parliament.  By  ttese  rules  he  had  nothing  to  do  with  re- 
ceiving money.  It  was  proved,  however,  at  the  trial  that 
the  course  of  bnsiness  as  prescribed  by  the  society's  roles 
had  not  been  strictly  followed ;  bat  that  the  prisoner  was, 
in  fact,  the  society's  only  paid  officer,  and  had  almost  tihe 
entire  management  of  affairs.  He  frequently  received 
subscriptions,  and  made  entries  in  the  steward's  books. 
The  society's  object  was  to  advance  money  on  mortgage  ; 
and  when  the  mortgages  were  redeemed,  it  was  usual  for 
the  prisoner  to  receive  the  redemption  money,  the  soli- 
citor of  the  society  handing  over  formal  receipts  for  the 
sums  so  paid,  signed  with  the  names  of  all  the  trustees. 

The  prisoner,  having  misappropriated  some  redemption 
money  so  paid  to  him  in  return  for  a  receipt  so  signed, 
was  convicted,  on  an  indictment  under  7  ft  6  Geo.  4, 
c  29,  8.  48,  of  embezzling  money  which  he  had  received 
as  servant  of  the  trustees,  by  virtue  of  his  employment, 
and  for  and  on  their  account.  A  case  was  reserved  by 
Keating,  J.,  whether  the  prisoner  could  be  said  to  be 
servant  of  the  trustees,  and  to  have  received  the  money 
by  virtue  of  his  employment  as  such,  and  on  their 
account. 

(7.  Poster,  for  the  prisoner, 
R,  V.  Thorley,  1  Hoo.  843. 
R  V.  Price,  1  Moo.  &  U.  21. 

[Blackburn,  J. — Cases  under  the  Factoiy  Act  are 
different  from  the  present.] 

The  society's  rules,  which  are  enacted  by  Act  of  Parlia- 
ment, are  the  legitimate  definition  of  the  prisoner's 
duties.  He  was  not  entitled  or  employed  to  receive 
money. 

[Erlb,  C.J. — ^All  turns  on  the  course  of  business.  You 
may  have  an  employment  to  be  inferred  from  that,  as 
well  as  from  express  authority.  He  might  have  duties 
as  secretary  by  the  rules  :  and  duties  as  clerk  and  ser- 
vant to  the  trustees  by  course  of  business  or  special 
contract.] 

[WiLDB,  J. — ^What  were  his  duties,  depends  not  merely 
on  statute,  but  on  fact.] 

Then,  did  he  receive  money  on  their  account  ? 

Erle,  C.J. — ^There  is  direct  evidence  from  the  course 
of  business  that  the  trustees  as  good  as  sent  the  prisoner 
to  take  the  money. 

OcmvieUatt  afirmed. 


iTObate.     I   Christmas  v.  Whintates. 
15  Jan.  1863.    ) 

Before  the  Right  Hon.  Sir  C.  Cresswell. 

Revocation  of  portion  of  a   Will — Gutting  away 
Signature  of  Testatrix — 1  Vict,  c.  26, 

Where  a  teelatrix  cut  away  a  portion  of  her  wUl  dm- 
taining  her  signature,  hU  left  the  names  of  the  attesting 
loUnessea,  as  also  her  signature  attached  to  other  portions 
of  (he  wiU,  it  roas  held  that  she  only  intended  to  revoke  so 


much  of  the  will  as  she  then  removed  from  the  origml 
document.  It  vxu  also  held,  that  a  duly  aUeded  codidS, 
signed  by  the  testatrix,  and  uMiih  appeared  on  the  sastf 
sheet  of  paper,  and  below  the  part  thai  tau  cut,  vxu  ?/-' 
revoked  by  the  removal  by  the  teetafyrise  of  the  poriim' 
above  it. 

The  testatrix,  Letitia  Whinyates,  spinster,  died  is 
January,  1862,  leaving  several  brotiiers  and  sisters.  Thr 
plaintifi^  as  legatee,  propounded  certain  papers  as  cob* 
stituting  the  last  will  of  the  deceased,  and  was  oppoeol 
by  the  defendant  as  next  of  kin.  The  emt  was  of  an 
amicable  nature,  being  instituted  in  order  to  obtain  the 
opinion  of  the  Court  on  the  nature  <^  the  documents 
propounded. 

In  October,  1661,  the  testatrix,  preTions  to  learisg 
Cheltenham,  where  she  habitually  rssided,  and  going  to 
Weston-super-Mare,  where  she  died,  asked  her  sister, 
Miss  Isabella  Whinyates,  to  lend  her  a  box  in  which 
she  might  deposit  some  papers.     Her  request  baring 
been  complied  vdth,  she  placed  the  papers  in  the  box, 
locked  it,  and  deposited  the  box  in  a  drawer,  which  she 
also  locked.     Shortly  afterwards,  she  wrote  to  her  sister, 
Mrs.  Christmas,  the  plaintiff,  stating  that  she  had  left 
her  will  and  bankers*  book  in  a  drawer  at  her  house  in 
Cheltenham.    After  the  deceased's  death,    one  of  her 
servants  came  to  Cheltenham,  and  gave  to  Miss  Isabelk 
Whinyates  the  keys  of  deceased,  with  whidi  Miss  I. 
Whinyates  opened  the  drawer,  and  the  box  which  sh^ 
had  lent  to  her  sister.     Within  the  box  were  found  a 
number  of  papers,  of  which  it  is  only  necesssxy  to  pu- 
ticularise  two,  marked  at  the  trial  reapectiTely»  1  and  2. 
These  papers  were  propounded  by  the  plaintiff  as  ooo- 
stituting  the  last  wUl  of  the  deceased,   and  were  as 
follows : — 

No,l.    {Pint Me,) 

Cheltenham,  January  2B,  1856. 

I,  Letitia  Whinyates^  spinster,  of  Cheltenham,  in  the 
county  of  Gloucestershire,  do  hereby  make  my  last  vill 
and  testament 

I  cancel  a  will  I  made  in  1837,  and  had  signed  by  three 
witnesses. 

When  called  hence,  I  desire  to  resign  my  soul  to  my 
Creator  and  Judge,  and  my  body  to  the  dust,  in  a  ^^ 
and  assured  hope  of  a  joyful  resurrection  from  the  dead, 
through  the  death  and  merits  of  Jesus  Christ,  my  Sariour 
and  Redeemer. 

I  wish  to  have  a  plain  and  an  inexpensive  funeral 

My  bankers  are  Messrs.  Martin  ^  Co.,  68,  Lombanf 
Street,  London. 

My  fortune  is  vested  in  the  8  per  Cent  Consolidat'ed 
Annuities. 

{Second  side.) 

I  appoint  my  sister,  Octavia  Christmas,  of  'Whitfield 
in  the  County  of  Waterford,  Ireland,  to  administer  to 
my  last  wilL 

And  I  request  also  my  brother,  Lieutenant-General 
Edward  Charles  Whinyates,  to  join  my  sister  in  adminis' 
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tering  to  the  same.    And  also  Mi^jor-General  Francis  7. 

'^^lunyates  to  do  the  same,  and  bequeath  to  each  brother 

SOL 

I    give  and  bequeath  four  thousand  pounds  in  the 

3  per  Cent.  Consols  to  my  three  unmarried  sisters. 

To  Amy  Whuttates. 

To  Kachel  "Whinyates. 

To  Isabella  Jane  Whinyates. 

And  for  their  sole  use  and  benefit  conjointly  so  long  as 

hey  do  Hve.    And 

Letitla.  Whinyates, 

Sarah  Compton,  Spinster. 

Sarah  Lea,  SpinMer. 

Mary  Dale,  Spinster, 

{Third  side,) 

in  the  case  of  the  demise  of  one  or  two  of  my  sLBters  men- 
tioned aforesaid,  the  survivors,  or  the  sole  survivor,  shall 
enjoy  the  same  unto  the  end  of  life. 

To  my  dear  mster,  Octavia  Christmas,  I  give  and  be- 
f  [ueath  one  Thousand  Pounds  in  the  8  per  Cent.  Consols, 
to  possess  the  same  unto  the  end  of  her  life.  But  in  the 
case  of  her  demise  before  that  of  such  of  my  spinster 
sisters,  one  or  more,  vrho  may  be  living  at  such  time, 
I  will  this  sum  to  revert  to  them  for  their  sole  use  and 
benefit. 

Lctitia  "Whinyates. 

Sarah  Lba,  Spinster, 

Mary  Dale,  Spinster, 

Sarah  Comfton,  Spinster. 

(Fourth  side.) 

But  if  in  the  providence  of  God 

My  sister  Octavia  Christmas  should  survive  my  three 
unmarried  sisters,  then,  in  that  case,  the  four  thousand 
jwunds  left  to  my  tiiree  spinster  msters,  I  bequeath  the 
same  to  Octavia  Christmas  during  the  term  of  her  life 
alone,  and  for  her  sole  use  and  benefit  so  long  as  she 
lives.  After  which  I  wiU  that,  on  her  demise,  these 
t^'o  Boms  which,  if  united  in  her,  will  form  five  thou- 
sand pounds  three  per  Cent.  Consols,  shall  revert  to 
the  farther  purposes  of  my  will,  as  follows  in  the 
second  sheet  of  my  will. 

Lbtitia  Whinyates. 

Sarah  Lea,  Spinster. 

Mary  Dale,  Spinster, 

Sarah  Coxfton,  Spinster. 

No.  2.     (PirH  side.) 

To  Amy  Octavia  Whinyates  five  hundred  pounds. 
And  in  the  case  that  Amy  Octavia  Whinyates  be  mar- 
ried, or  be  about  to  be  married,  when  this  bequest 
becomes  hers,  I  will  that  the  five  hundred  pounds  be 
properly  and  legally  secured  to  her  for  her  sole  use  and 
benefit. 

To  Reginald  Chalmer,  my  godson,  and  the  son 
of  my  beloved  niece,  £mily  Chalmer,  I  bequeath  five 
himdred  pounds  in  the  8  per  Cent.  Consols. 

One  hundred  and  eighty-two  pounds  three  shillings 


and  eleven  pence,  I  leave  to  be  divided  at  the  time  of 
my  death  between  the  four  daughters  of  my  late  niece, 
Emily  Chalmer,  of  Larbert  House,  Stirlingshire. 

My  Cameo  brooches,  Mosaic  necklace,  bracelets  and 
earrings,  and  other  trinkets,  I  wish  to  be  given  to  Amy 
Octavia  Whinyates,  my  niece.  Together  with  a  pink 
Topaz  necklace,  cross  and  bracelets,  given  to  me  by  my 
brother,  General  Edward  C.  Whinyates. 

Witness  my  hand, 

Letitla.  Whinyates. 

(Second  side.) 

Sarah  Lea,  Spinster. 
Sarah  Comfton,  Spinster, 
Maby  Dale,  Spinster. 

(A  GodiciL)--Since  writing  my  will,  I  have  received 
the  ninth  part  of  my  brother  in  reduced  8  per  cents., 
Admiral  Thomas  Whinyates'  fortune.  I  bequeath  the 
same,  namely,  three  hundred  and  two  pounds,  ei^t 
shillings,  and  nine  pence  to  my  four  great  nieces,  the 
daughters  of  my  late  niece,  Emily  Chalmer. 
To  Letitia  Layard,  10  pounds. 

Witness  my  hand, 

Lktitia  Whinyates. 

Sarah  Lea,  Spinster. 
Sarah  Comfton,  l^nster. 
Mary  Dale,  Spinster. 

The  upper  portion  of  paper  No.  2  was  evidently  cut 
just  above  the  names  of  the  witnesses,  and  the  paper 
itself  was  found  in  the  box,  pinned  to  another  paper, 
containing  these  words  : — 

''  The  cutting  of  this  sheet  is  by  my  own  hand, 

LsnTiA  Whinyates." 

The  question  raised  on  the  pleadings  was,  whether  the 
testatrix  intended  to  revoke  the  entire  wiU  and  codicil 
by  such  cutting,  or  merely  to  revoke  so  much  of  the  will 
as  was  removed  from  it  by  that  operation. 

Deane,  Dr.,  Q.C.,  and  R.  E.  Turner ,  for  the  plaintiff, 
contended  that  the  testatrix  having  preserved  the  docu- 
ments propounded,  and  having  carefdlly  avoided  cutting 
away  the  names  of  the  attesting  witnesses,  must  be  con- 
sidered merely  to  have  revoked  so  much  of  the  will  as 
was  then  removed. 

The  Queen's  Adsocate  and  Douglas  Broan,  for  defen- 
dant, submitted  that  the  entire  must  be  taken  to  have 

beoi  revoked  by  the  testatrix. 

Cv/r.  adv.  9uU. 

27  Jan. 

Sir  C.  Cresswell. — The  plaintiff  declared  that 
Letitia  Whinyates,  spinster,  deceased,  made  her  will 
and  codidl.  The  will  bearing  date,  28th  of  January* 
1856,  the  codicil  without  date,  and  duly  executed  the 
same.  Defendant  pleaded,  that  after  the  will  and  codicil 
were  made,  deceased  destroyed  the  same  with  the  inten- 
tion of  revoking  them.  Issue  was  taken  on  this  plea, 
and  the  case  was  heard  before  the  Court,  without  a  jury, 
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on  Thursday,  Januaiy  16th,  when  it  was  proved  that  the 
deceased  died  at  "Weston-super-Mare  on  the  11th  of 
January,  1862. 

The  deceased  had  lived  for  some  years  at  Cheltenham 
with  her  two  sisters,  and,  being  about  to  leave  Chelten- 
ham for  Weston-super-Mare  in  October,  1861,  borrowed 
of  her  sister  a  box  for  the  purpose  of  depositing  some 
papers  in  it.  She  locked  the  box  and  left  it  at  Chelten- 
ham, and  took  the  key  with  her.  After  her  death  the 
box  was  opened,  and  in  it  were  found  two  envelopes — 
one  contained  a  paper  distinguished  by  the  mark  1  ;  the 
other  containing  other  papers,  marked  2  and  5.  These 
envelopes  were  not  sealed  or  otherwise  closed.  Besides 
those  papers  the  box  contained  several  others,  which  it  is 
not  necessary  to  notice  particularly.  The  papers  marked 
1  and  2  were  as  follows. 

[His  Lordship  read  the  contents  of  those  papers.] 

Sarah  Garrison,  formerly  Compton,  Sanh  Lea,  and 
Mary  Dale,  proved  that  they  lived  in  the  service  of 
deceased.  That,  in  the  month  of  October,  1858,  they 
were  asked  by  her  to  witness  her  signature  ;  that  they 
saw  her  sign  paper  1  on  the  second,  third,  and  fourth 
sides  thereof,  and  signed  their  names  as  witnesses. 

That  they  also  at  the  same  time  attested  her  signature 
to  paper  2.  That  her  signature  there  appeared  on  the 
second  side ;  that  they  saw  her  sign  there,  and  also  at 
the  foot  of  the  first  side.  They  could  not  say  whether 
the  paper  had  then  been  cut,  or  whether  anything  was 
written  above  the  signature  of  testatrix  on  the  se- 
cond side,  for  part  of  the  paper  was  folded  down  so 
that  they  could  not  see  it.  Below  the  signature  of  the 
witnesses,  the  following  writing  on  the  same  paper 
appeared. 

[His  Lordship  read  the  codicil,  written  beneath  the 
attesting  Tvitnesses' names  on  the  second  side  of  No.  2.] 

This  the  deceased,  on  a  subsequent  occasion,  signed, 
in  the  presence  of  the  same  witnesses,  and  they  attested 
it.  The  top  of  the  paper  was  then  folded  so  that  they 
could  not  see  whether  any  part  had  or  had  not  then  been 
cut  off. 

The  paper  2,  when  found  in  the  box,  had  the  appear- 
ance of  having  been  cut  at  the  top,  and  the  first  sheet 
ends  thus — 

[His  Lordship  read  the  concluding  sentence.] 
One  would,  therefore,  expect  the  second  sheet  to  contain 
such  provisions  as  the  conclusion  of  the  first  sheet  indi- 
cates that  she  was  about  to  make.  But  the  sense  is  left 
quite  imperfect,  supposing  that  sheet  No.  2  never  con- 
tained anything  more  than  is  now  found  on  it.  Prom  the 
appearance  of  the  paper,  the  want  of  continuity  in  the 
sense  of  the  words  now  found  in  the  first  and  second, 


and  the  evidence  of  the  witnesses  as  to  the  deceased 
having  signed  paper  2  on  the  second  side,  satLsfy  me  thit 
the  paper  was  cut  after  the  signatures  had  been  attached ; 
and  as  the  paper  was  in  the  custody  of  the  deceased,  it 
must  be  presumed  that  she  did  it  herself.     Three  ques- 
tions remain  to  be  disposed  of.     When  moat  she  be  pr^ 
sumed  to  have  mutilated  paper  2  ?    With  what  inten- 
tion?    What  is  the  legal    effect  of   such   mutilation, 
effected  at   such  a  time,    and   with  such  intention! 
Since  the  statute  1  Vict,  c   26,  if  alterations  or  inter- 
lineations appear  on  the  face  of  a  will,  and  the  time  when 
they  are  made  cannot  be  proved,  it  is  presumed  that 
they  were  made  after  the  execution  of  the  will,  and  if  a 
codicil  to  such  will  has  been  made,  it  is  presumed  ihat 
the  alterations  were  made  after  the  execution  of  the 
codicil.     It  seems  to  me  that  the  same  principle  may  be 
applied  to  the  mutilation  of  a  will,  and  finding  that  tke 
wiU  in  this  case  has  been  mutilated  by  catting  off  a  por- 
tion of  the  signature  of  the  testatrix,  I  must  presume 
that  it  was  done  after  the  execution  of  the  codicU,  so  th&t 
the  execution  of  the  codicil  cannot  re-establish  the  will  in 
its  present  state.     But  with  what  intention  must  the  tes- 
tatrix be  presumed  to  have  done  this— certainly  with  intent 
to  revoke  so  much  of  the  wiU  as  was  cut  off ;  but  from  the 
part  of  her  signature  which  was  written  just  above  the 
names  of  the  witnesses  having  been  cut  off,  it  may  be 
presumed  that  she  intended  to  revoke  the  whole  will 
If  that  fact  stood  alone,  I  think  that  such  a  presumption 
would  arise  ;  but,  from  the  manner  in  which  it  has  be«n 
cut,  it  seems  that  she  carefally  avoided  cutting  off  anj 
of  the  names  of  the  attesting  witnesses,  and  as  they  had 
seen  her  sign  the  will  on  the  other  side  of  that  sheet, 
it  is  not  improbable  that  she  thought  their  names,  if  left, 
would  give  effect  to  that  signature.     The  manner  in 
which  the  paper  was  cut  cannot  be  accounted  for  but  by 
supposing  that  she  was  anxious  to  preserve  the  codicilf 
and  I  cannot  but  suppose  that  she  was  anxious  to  pre- 
serve the  codicil,  and  more ;  that  is,  so  much  of  the 
will  as  remained.     Now,  by  the  1  Vict.  c.  26,  s.  20,  it 
appears  that  a  will,  or  any  part,  maybe  revoked  by  tear- 
ing, or  otherwise  destroying  the  same  ;  that  is,  a  will, 
or  any  codicil,  or  any  part  thereof  ^ith  the  intention 
of  revoking  the  same.     Presuming,  therefore,  that  her 
intention  to  revoke  did  not  extend  to  anything  left  on 
sheet  2,  I  hold  that  so  much  of  the  will  as  was  cut  off 
the  second  sheet  was  revoked,  and  no  more.    The  residne 
and  the  codicil  remain  ;  for  as  the  whole  will  was  not 
revoked,  the  presumption  that  the  codicil  was  revoked 
by  the  revocation  of  the  will  does  not  arise. 

Judgment  for  plaintiff- 
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EQUITY. 


Lord  Chancellor.   )   Sx  parte  Morgan. 
28,  30  Jan.  1863.      )   Be  Woodhouse. 


bankruptcy — Trust  Deeds  far  benefit  of  creditors 
—Bankruptcy  Act,  1861,  ss.  192-200. 

In  order  that  a  trust  deed  for  the  benefit  of  creditors 
should  bind  a  minority^  it  mttst  be  registered  ^mder  sects, 
192,  193,  of  the  BaTikruptey  Act,  1861 ;  deeds  registered 
under  sect,  194  wiU  not  hind  aminoriiy.  It  is  not  necessary 
that  such  a  deed  sJwuld  be  a  conveyance  of  all  the  debtor's 
estatCf  but  it  is  essential  that  its  trusts  should  be  for  the 
henefil  of  all  his  creditors. 

And,  therefore,  a  conveyaiux  of  a  debtor's  property  for 
the  benefit  of  such  creditors  as  shall  execute  ifu  deed  within 
twenty-eight  days  from  the  date  thereof,  is  not  a  trust  deed 
which  can  bind  the  nUnarity  of  the  creditors. 

By  sect.  197  of  the  Bankrupicy\Act,  1861,  creditors  under 
a  trust  deed  are  pktced  in  eodem  statu  unth  creditors  under 
a  bankruptcy. 

Observations  on  Tetley  v,  Taylor,  1  El,  dk  Bl,  521. 

This  was  an  appeal  from  a  decision  of  Commissioner 
West,  at  Leeds,  who  had  reversed  an  adjudication  of 
bankruptcy  against  the  respondent. 

By  an  indenture,  dated  the  25th  Oct,  1862,  Wood- 
house  conveyed  his  estate  and  effects  to  trustees,  upon 
tnistj  for  sale,  and,  as  to  the  proceeds  of  such  sale,  upon 
trust,  to  distribute  the  same  rateably  to  his  creditors, 
"parties  hereto  of  the  tliird  part  who  shall  execute  these 
presents  within  twenty-eight  days  from  the  date  hereof ; " 
and  OS  to  the  surplus,  if  any,  in  trust  for  Woodhouse.  The 
indenture  authorised  the  trustees  to  return  to  Woodhouse 
effects  to  an  extent  not  exceeding  in  value  20^.  ;  and  it 
also  contained  a  proviso  that  the  trustees  might,  at  the 
expense  of  the  estate,  I'equiro  from  an  executing  creditor 
a  solemn  verification  of  his  debt,  and,  in  the  event  of 
refusal,  they  were  authorised  to  pay  Woodhouse  the 
dividends  payable  to  such  creditors. 

The  execution  of  the  indenture  was  not  advertised. 

The  deed  was  taken  to  be  registered,  but  no  copy  was 
left  with  the  Registrar,  only  a  schedule  and  short  state- 
ment of  its  contents  were  furnished  him  :  he  made  a 
memorandum  on  the  deed,  **  Left  for  i-egistration  under 
Sect.  194."  ♦ 

Baco7i,  Q.0,,  and  SuxMston^  for  the  appellants^  the 
petitioning  creditors. 

The  deed  is  not  a  bar  to  acyudioation  in  bankruptcy, 
because-^ 

<lst)  It  did  not  contain  a  eessio  bonorum  :  there  is  in  it 
a  power  to  return  part  of  the  estate. 
Tetkyy.  Taykr,  1  EL  &  Bl.  521. 
Cooper  V.  J^komkm,  1  El.  ft  BL  544. 
Vol.  L 


Walter  v.  Adcock,  7  H.  &  N.  541. 

Be  Bawlings,  1  N.  R.  149. 
(2nd)  It  was  not  for  the  benefit  of  all  the  creditors  of 
Woodhouse. 

Re  Bawlings,  1  N.  K.  149. 

Be  SheUU,  1  N.  R.  151. 
(3rd)  It  was  not  duly  registered. 

Bankruptcy  Act,  1861,'  sect.  192,  rules  4  &  5. 

General  Order  in  Bankruptcy,  22  May,  1862. 

De  Oex  for  the  respondent,  the  bankrupt. 
A  eessio  bonorwm  is  no  longer  necessary ;  the  192nd 
sect  of  the  late  Act  diflfers  very  materially  from  sect.  224 
of  the  Act  of  1847  ;  and  is  replaced  by  or. 

The  Legislature  desired  to  avoid  the  mischievous  con- 
sequences of  former  decisions,  and  to  secure  the  advan- 
tages pointed  out  by  Lord  Campbell  in  Tedey  v.  Taylor. 
In  WcUter  y.  Adcock  all  the  Barons  differed  from  one 
another. 

The  deed  is  not  invalid,  because  the  distribution  is  not 
whoUy  amongst  creditors. 

Snodin  v.  Boyce,  4  H.  ft  K.  391. 
The  restriction  of  twenty-eight  days  is  immaterial,  as 
time  is  not  of  the  essence  of  the  contract 
Harris  v.  PaU,  31  L.  J.  Ch.  552. 
Whitmore  v.    Turquand,   1  J.  ft  H.  444,   and  on 

appeal,  7  Jur.  (n.  s.)  377. 
DuTich  V.  Kent,  1  Vem.  260. 
Spottisuwode  v.  Stockdale,  Sir  Geo.  Coop.  102. 
Broadbent  v.  Thornton,  4  De  G.  ft  Sm.  65. 
Nicholson  v.  TMn,  2  K.  ft  J.  18. 
Baworth  v.  Parker,  2  K.  ft  J.  163. 

Bacon,  Q.C.,  in  reply. 

• 

30  Jan. 

The.Lobd  Chano£LLOB  said  the  object  of  the  192nd 
and  subsequent  sections  of  the  Bankruptcy  Act  of  1861 
was  to  protect  private  arrangements  of  insolvents'  estates 
against  proceedings  at  law  or  in  bankruptcy.  The  deci- 
sion in  Tetley  v.  Taylor  had  almost  destroyed  the  benefits 
of  such  arrangements  under  the  sections  of  the  Consoli- 
dation Act,  1849,  relating  to  them.  As  those  sections 
were  repealed,  and  the  decisions  upon  them  applied  only 
to  the  construction  of  a  portion  of  the  statute  law  no 
longer  on  the  books,  he  might  be  allowed  to  say  that  he 
entirely  dissented  from  those  decisions,  and  thought  thetn 
unfortunate.  It  seemed  to  have  been  the  object  of  sect 
192  of  the  Act  of  1861,  to  avoid  a  similar  result  to  that 
which  was  the  consequence  of  TeUey  v.  Taylor,  In  that 
case  it  was  held,  that  words  of  release  being  coiyoined 
with  words  of  distribution,  in  the  sections  of  the  Act  of 
1849,  rendered  every  deed  void  not  oontaining  a  provision 
for  the  distribution  of  the  entirely  of  the  bankrupt's 
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estate.  The  effect  was,  that  inasmuch  as  deeds  of  com- 
position frequently  proceeded  on  part  only  of  a  bankrupt's 
estate  being  given  up,  and  sometimes  on  security  being 
given  by  third  persons  for  jmyTiicnt  by  instalments  of  the 
bankrupt's  dividends  all  such  deeds  were  taken  out  of 
the  operation  of  the  Act  of  1849.  In  framing  sect.  192 
of  the  Act  of  1861,  the  disjunctive  conjunction  **or" 
was  used  before  the  words  of  distribution  for  the  purpose 
of  arriving  at  a  different  conclusion  with  respect  to  the 
validity  of  deeds  to  come  within  that  section.  To  entitle 
a  deed  to  the  protection  of  the  subsequent  clauses,  it 
became  necessary  to  impose  the  conditions  which  were 
expressed  in  the  latter  part  of  sect.  192.  One  of  the  ftiost 
material  was  the  proviso  as  to  registration.  The  regis- 
tration required  was  of  a  peculiar  form.  The  deed  was 
to  be  brought  to  the  office  of  the  Chief  Registrar  in  the 
manner  described  in  sect.  193  ;  an  abstract  was  to  be 
made  and  entered  in  a  book  kept  in  the  .Chief  Registi*ar's 
office  ;  and  a  copy  of  the  abstract  was  to  be  published  in 
the  Gazette.  All  the  subsequent  sections  giving  protec- 
tion to  deeds  of  tliis  description  depended  entirely  on  the 
particular  form  of  registration  having  been  pursued  ;  the 
196th  referred  to  registration  in  the  office  of  the  Chief 
Registrar,  the  197th  referred  only  to  such  deeds  as  came 
within  sect.  192,  that  is  such  as  were  registered  in  the 
office,  the  198th  sect,  began  **  after  notice  ofthe  filing  and 
registration  of  such  deed  has  been  given  as  aforesaid," 
and  as  there  was  no  antecedent  direction  on  the  subject 
of  notice,  except  the  direction  for  advertising,  it  followed 
that  the  benefit  of  sect.  198  was  given  exclusively  to  deeds 
advertised  in  the  manner  directed  ;  in  like  manner,  sect. 
199  referred  entirely  to  deeds  registered  imder  sect.  192  ; 
sect.  200,  also,  plainly  referred  to  deeds  of  a  similar  de- 
scription. It  WAS  plain,  therefore,  that  the  protection 
intended  by  the  statute  to  be  given  to  deeds  under  sect. 
192  was  extended  only  to  such  deeds  as  were  duly  regis- 
tered in  manner  and  form  prescribed  by  the  rules  of  sect. 
192  and  by  sect.  193.  The  immediate  matter  for  deci- 
sion was,  whether  the  deed  before  the  court  had  been  so 
registered.  It  was  necessary  to  note  that,  in  addition  to 
the  registration  prescribed  by  sects.  192,  193,  it  appeared 
right  to  the  Legislature  to  require  another  form  of  regis- 
tration for  deeds  not  exactly  complying  with  the  provi- 
sions of  sect.  192  ;  accordingly,  sect.  194  gave  power 
and  imposed  an  obligation  of  registering  any  deed 
of  comi)osition  or  arrangement  not  registered  under 
sect.  192.  There  was  this  diffei*ence  between  the  two 
forms — a  deed  under  sect.  192  waa  registered  by  being 
brought  into  the  office  of  the  Chief  Registrar ;  a  deed  under 
sect.  194  was  directed  to  be  registered  simply  in  the  Court 
of  Bankruptcy.  For  purposes  of  convenience,  the  geneitil 
order  had  directed  both  forms  of  registration  to  be 
effected  with  the  same  officer  and  at  the  same  office,  but 
the  registration  under  one  section  was  very  different  from 
the  registration  under  another.  There  was  a  double  rea- 
son for  sect  194  :  (Ist.)  It  was  apprehended  that  many 
deeds  of  composition  might  still  be  made  not  under  sect. 
192,  which  might  have  an  iigurious  effect  by  being  kept 
secret-  •"'^  +^'»'*«*'«re  an  obligation  was  imposed  on  cdl  per- 


sons, parties  to  the  deed,  of  bringing  it  in  to  be  registered 
within  twenty-eight  days  from  execution,  and  the  peniUty 
im})oscd  in  case  of  de&ult  was,  that  an  unregistered  dee<I 
should  not  be  received  in  evidence  :  (2nd.)  It  was  felt  that 
many  deeds  of  composition  might  not  be  perfected  under 
sect  192  within  twenty-eight  days,  and  yet  all  creditors 
might  be  willing  to  accede  to  them  ;  power  was  therefore 
given  to  register  under  sect.  194.  The  two  formsof  registra- 
tion being  different,  the  consequences  attendant  on  the  one 
did  not  attach  to  the  other.  The  consequence  of  rota- 
tion under  sect.  192,  was  that  the  deed  bound  the 
minority  of  the  creditors :  no  such  consequences  attache! 
to  registration  under  sect.  194.  The  deed  in  this  case  was 
brought  in  within  twenty-eight  days  after  execution,  but  not 
so  as  to  be  registered  under  sect.  192 :  accordingly,  the  per- 
son in  charge  of  it  elected  to  register  under  sect  194,  and 
a  memorandum  was  endorsed  to  the  effect  that  the  deed 
was  registered  under  sect.  194.  It  was  inajjossible  that 
the  deed  could  bo  set  up  under  sect  192,  and  therefore 
it  was  not  binding  on  creditors  not  parties  to  it.  The 
practical  result  was,  that  any  creditor  not  a  party  to  it, 
might  deal  with  the  deed  as  the  act  of  the  debtor,  and  if 
it  was  an  act  of  bankruptcy,  it  was  competent  to  a  credi- 
tor not  bound  by  it,  because  not  a  party  to  it  actually  or 
constructively,  to  treat  the  deed  as  an  act  of  bank- 
ruptcy. But  it  was  plainly  an  act  of  bankruptcy  if  not 
exempted  by  sect  192  ;  because  the  deed  convcyetl  the 
whole  property  of  the  debtor  to  trustees  for  the  benefit 
of  creditoi-s.  It  was  therefore  perfectly  competent  to  the 
petitioning  creditor  not  being  a  party  to  the  deed,  to 
avail  himself  of  it,  and  to  require  acyudication  thereon 
against  the  debtor. 

But  the  matter  did  not   rest  here  ;    he    (the  Lord 
Chancellor)  regretted  to  see  the  variety  of  inconsistent 
determinations  upon  sect  192.     He  thought  it  perfeetJy 
clear  to  every  person  that  tlie  section  was  intended 
to  be  applicable  only  to  deeds  containing  provisions  for 
the  benefit  of  all  the  creditors ;  he  entu-ely  agreed  with 
those  determinations,  which  held  that  the  consequence  of 
the  trust  deed  excluding  any  creditors  or  description  of 
creditors  would  be  that  the  deed  would  not  be  entitled 
to  the  benefit  of  sect.  192.     The   question  then  was, 
whether  tliis  deed  might  be  properly  denominated  a  deed 
which,  in  its  operation,  might  exclude  any  creditors. 
He  thought  this  was  the  result  of  the  particular  form  of 
the  trust     The  trustees  were  not  to  hold  for  the  benefit 
of  all  creditors,  with  a  subsequent  proviso  that  creditors 
were  to  come  in  within  a  definite  period  or  be  excluded : 
the  trust  was  peculiar  for  such  creditors  as  should  eie- 
cute  the  deed  within  twenty-eight  days,  thereby  taking 

• 

the  case  out  of  the  reach  of  tlie  decisions,  that  a  proviso, 
requiring  creditors  to  *como  in  within  a  given  timei 
would  not  exclude  any  from  the  benefit  of  it  This  waa 
a  deed  which,  in  form,  confined  the  operation  of  vie 
trust  to  the  last  creditor  coming  in  within  the  period  spe- 
cified. Therefore  if  the  deed  had  been  registered  under 
sect  192,  he  thought  the  form  of  the  trust  wouldhaveheei^ 
inconsistent  with  its  retaining  the  character  which  deeds 
should  have  to  entitle  them  to  the  benefit  of  sect  192. 
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Another  point  was  urged,  which  it  was  not  absolutely 
necessary  to  determine,  which  was,  that  since  the  deed 
contained  a  proviso  that  the  trustees  might  give  up  to 
the  debtor  property  of  the  value  of  201.,  it  was  not  a 
deed  for  the  distribution  of  the  entire  estate,  and  there- 
fore not  within  sect  192.  That  argument  proceeded  upon 
the  ground  of  the  decision  of  the  Court  of  Exchequer 
Chamber  in  Tetley  v.  Taylor;  he  was  not  of  opinion  that 
it  would  have  been  valid,  or  would  have  prevailed,  if  it 
had  been  the  only  ground  of  objection.  It  was  clear  that 
it  was  not  required,  by  sect.  192,  that  the  deed  should 
comprise  the  whole  of  the  debtor's  property.  It  was 
strange  to  observe  that  the  whole  of  the  beneficial  ope- 
ration of  the  Act  of  1849  was  completely  defeated  by  the 
decision  of  the  Court  of  Exchequer  Chamber.  The  con- 
sequence was,  that  there  was  no  possibility  of  making  a 
valid  arrangement,  unless  the  debtor  was  stripped  of  the 
entirety  of  his  property.  But  the  very  object  of  the 
enactment  was  to  render  iSlat  unnecessary ;  to  save  the 
debtor  from  the  necessity  of  having  the  whole  of  his 
property  sold,  and  his  power  of  trading,  or  existing  status 
as  a  trader,  taken  away.  The  language  of  sect.  192  was 
probably  framed  with  the  intention  of  meeting  that 
decision.  What  was  called,  in  some  of  the  decisions, 
a  eessio  bonorum,  that  is  an  assignment  of  the  entire  pro- 
perty, was  not  necesaaiy  to  the  validity  of  the  deed  under 
sect.  192.  The  points,  however,  which  he  now  decided 
were  (1st)  that  the  deed  was  not  registered  under  sect.  192 ; 
(2nd)  that  it  was  registered,  and  was  intended  to  be  regis- 
tered, under  sect  194  ;  (3rd)  that  validity  was  not  by  sect. 
194  given  to  it,  as  against  the  use  attempted  to  be  made 
of  it ;  the  petitioning  creditor  was  not  bound  by  the 
deed,  and  might  treat  it  as  an  act  of  bankruptcy  ;  and, 
further,  the  particular  tnist,  being  confined  to  a  certain 
class  of  creditors,  deprived  the  deed  of  the  right  of  being 
treated  as  a  deed  under  sect.  192,  even  if  it  had  been 
duly  registered.  It  appeared  that  an  adjudication  of 
bankruptcy  had  been  made  upon  the  deed ;  but  the 
Commissioner,  being  of  opinion  that  the  case  was  taken 
out  of  his  power,  reversed  the  adjudication.  He  (the 
Ijord  Chancellor)  now  reversed  the  order  of  reversal,  and 
the  adjudication  would  stand.  This  decision  was  entirely 
consistent  with  the  view  taken  by  the  Lords  Justices. 

The  Lord  Chancellor  added  that,  as  reference  had  been 
made  to  the  order  of  May  last,  which  has  a  schedule  draw- 
ing the  distinction  between  the  secured  and  unsecured 
creditors,  he  might  say  that  that  distinction  was  necessary 
by  reason  of  the  particular  language  of  the  197th  sect  ; 
because,  as  soon  as  a  deed  was  entitled  to  the  benefit  of 
the  192nd  sect.,  it  was  the  object  of  the  Legislature,  by 
the  197th  sect,  to  give  a  power  of  resorting  to  the  Court 
of  Bankruptcy  when  necessary.  The  object  was  to  remedy 
the  inconvenience  attending  trust  deeds,  which  but  for 
that  enactment  would  have  to  be  remedied  by  a  suit  in 
Chancery.  Accordingly,  sect.  1 97  caused  the  state  of  things 
under  a  trust  deed  to  be  the  same  as  if  there  had  been  a 
bankruptcy,  instead  of  a  deed  of  composition  ;  therefore 
creditors,  under  trust  deeds,  were  in  eodem  statu  with 
oreditore  under  a  bankruptcy,  and  as  creditors  under  a 


bankruptcy  cannot  prove  without  allowing  for  tlio  value 
of  their  securities,  creditors,  under  a  trust  deed,  are 
subjected  to  the  same  obligation. 


Lord  Chancellor. 

29  Jan.  1863. 


Hill  v.  King. 


Practice — Pleadings — Ghief  Clerics   Certificate — 

Accountants  Report. 

The  report  of  an  accountant  to  wTiom  accounts  had  been 
referred  by  the  Chief  Clerk,  was  filed  with  the  certificate, 
and  referred  to  as  part  thereof. — 

Held,  that  this  course  was  irregular,  and  thai  admissions 
of  the  defendant  set  forth  in  the  report  could  not  be  looked 

m 

at  to  establish  a  case  against  him  not  toarranted  by 
the  bill, 

Observaiions  on  thefonn  of  the  Chief  Clerk*s  certificate. 

This  was  an  appeal  from  an  order  made  by  Vice- 
chancellor  Stuart  upon  farther  consideration,  and  upon 
a  summons  to  vary  the  Chief  Clerk's  certificate. 

The  suit  was  one  for  an  account  of  partnership  dealings 
and  transactions,  and  a  decree  had  been  pronounced 
directing  the  ordinary  accounts  to  be  taken. 

The  principal  subject  of  the  appeal  was  a  sum  which 
had  been  allowed  by  the  certificate  to  the  plaintiff  as 
interest  on  the  capital  provided  by  him. 

The  Vice-Chancellor  took  the  view  that  each  partner 
had  agreed  to  bring  in  the  same  sum  as  capital,  and  that 
the  defendant  had  failed  to  contribute  his  share,  and  on 
that  footing  thought  the  plaintiff  entitled  to  interest. 

The  case  is  reported  suprd,  p.  161. 

The  plaintiff  had  made  quite  a  different  case  by  his 
bill,  and  uo  interest  was  claimed  by  him,  cither  by  the 
bill,  or  on  the  occasion  of  the  dissolution  of  partnership, 
which  had  taken  place  some  time  before  the  filing  of  the 
biU. 

He  had,  indeed,  claimed  more  than  one-half  of  the 
profits  of  the  business,  but  that  claim  was  disallowed  ; 
and  it  was  not  until  long  after  the  accounts  began  to 
be  taken  in  Chambers  that  the  claim  for  interest  was 
set  up. 

The  Vice-Chancellor  relied  upon  certain  statements 
and  alleged  admissions  of  the  defendant  made  before  an 
accountant,  to  whom  the  partnership  accounts  had  been 
referred  by  the  Chief  Clerk,  and  embodied  by  the 
accountant  in  a  report  which  was  filed  with  the  certifi- 
cate, and  referred  to  as  part  of  it  The  fsuct  of  the 
admissions  having  been  made  was,  however,  disputed. 

A  motion  to  vary  the  certificate  with  respect  to  the 
item  of  interest  was  refused  with  costs,  and  the  defendant 
appealed. 

Matins,  Q.C.,  and  Woodroffe,  for  the  appellant. 

Craig,  Q.C,  and  Cooper,  for  the  respondent. 

The  Lord  Chancellor  said,  that  he  was  sorry  to  see 
the  state  in  which  this  matter  had  been  brought  before 
the  Court.      It  had  been  admitted,  and  properly  ad- 
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mitted,  by  counsel,  that  the  case  founded  on  what  was 
called  the  report  of  the  accountant  was  one  that  was  not 
warranted  by  the  pleadings  or  the  decree. 

The  Chief  Clerk  had  taken  the  extraordinary  course  of 
making  a  reference  of  the  whole  case  to  an  accountant, 
who  had  entertained  all  questions  arising  in  the  suit,  and 
made  a  statement  of  results  not  within  the  compass  of 
the  plaintiff's  case  as  made  by  the  bill,  and  not  justified 
by  the  decree.  The  certificate  concluded  with  a  reference 
to  the  report  of  the  accountant,  and  a  statement,  the 
accuracy  of  which  was  disputed  before  him,  that  all 
statements  contained  in  the  report  were  admitted  by  the 
parties  to  be  true. 

The  order  made  on  further  consideration  was '  one 
founded  on  the  statements  in  the  report,  and,  therefore, 
going  beyond  what  the  bUl  warranted,  and  much  beyond 
what  the  decree  would  sustain. 

The  certificate  ought  to  contain  only  facts  and  results 
for  the  guidance  of  the  Court  on  farther  consideration, 
and  he  should  reject  the  entire  appendage  to  the  certifi- 
cate which  ought  never  to  hare  been  made  the  basis  of 
any  species  of  judicial  determination. 

There  was  nothing  in  the  partnership  accounts  to  justify 
the  finding  as  to  interest,  which  was,  therefore,  shown 
to  be  wrong  by  the  bill,  by  the  claim  of  the  plaintiff,  by 
the  decree,  and  by  the  accounts.  The  item  of  interest 
must  be  disallowed. 


IiordB  Justices. 

22,  30  Jan.  1863. 


} 


Clabk  v.  Watkinb. 


C<mtrcu!t  not  to  carry  on  Business  imtkin  given 

District — Injunction, 

Per  Tttener,  L.J. — Semble,  travetling  for  orders  within 
apreacribed  district,  as  the  servant  of  another  who  carries 
on  business  ovtsidn  that  district,  is  not  a  "breach  of  an 
agreement  not  to  carry  on  business  within  the  district  in 
the  defendatWs  own  name,  or  for  his  own  benefit,  or  in 
the  name  or  for  the  benefit  of  any  other  person. 

This  was  an  appeal  from  an  order  of  the  Vice- 
chancellor,  Sir  J.  Stuart,  granting,  on  the  motion  of  the 
plaintiff,  an  injunction  against  the  defendant  from  carry- 
ing on  business  as  a  chemist  and  druggist  in  Dudley,  or 
elsewhere  within  seven  miles  thereof,  or  from  soliciting 
or  obtaining  orders  within  such  distance  as  the  traveller 
or  agent  of  any  other  person  or  persons,  so  long  as  the 
plaintiff  should  have  any  interest  in  the  business  of  a 
chemist  and  druggist  carried  on  by  him. 

The  bill  stated  an  agreement  between  the  plaintiff  and 
defendant,  that  the  defendant  should  serve  the  plaintiff 
in  his  business  of  a  chemist  and  druggist  during  the  con- 
tinuance of  the  agreement  at  a  salary ;  and  that  so  long 
as  the  plaintiff  should  continue  interested  in  the  busi- 
ness, the  defendant  should  not  carry  <m  business  in  his 
own  name  or  for  his  own  benefit,  or  in  the  name  or  for 
the  benefit  of  any  other  person  as  a  chemist  or  druggist. 


or  either  of  them,  or  in  anywise  incident  tliereto,  ia 

Dudley,  or  within  seven  miles  thereof  under  %  penalty 

of  5002. ,  to  be  secured  by  the  bond  of  the  defendant.    It 

also  stated  that  the  defendant's  employment  aa  a  aervsat 

of   the  plaintiff  had  been  detennined  by  a  notice  ia 

writing,  and  that  the  defendant,  though  the  plaintiff 

still  remained  interested  in  his  business,  had  solicitei 

and  obtained  orders  for  drags  and  chemicals  on  behalf  of 

Green  and  Co.,  of  Birmingham,  and  within  the  distance 

of  seven  miles  firom  Dudley.    The  bill  prayed  an  injunc* 

tion. 

« 

The  Vice-Chancellor,  on  motion  for  an  injnnction, 
made  the  order  above  mentioned,  from  which  tJhe  de£en» 
dant  appealed. 

The  case  is  reported  in  the  Court  below,  aiUe^  227. 

Matins,  Q.O»t  and  Fischer,  for  the  appellant,  aigued, 
first,  that  a  bond  for  6001,  had  been  given,  and  that  the 
parties  had  then  liquidated  the  damages,  and  had  choaea 
the  remedy  to  which  they  would  resort ;  and  that,  having 
determined  the  price  at  which  the  right  to  break  the 
agreement  might  be  purchased,  the  plaintiff  could  not 
sue  for  an  ipjunction  in  this  Court    They  cited. 
Woodward  y.  Qylss,  2  Vern.  119. 
RoHfe  V.  Petersen,  2  Br.  P.  C.  486. 
Lows  V.  Petrs^  4  Bur.  2225. 
Middlediteh  v.  BUis,  2  Ezch.  628. 
King  v.  Hoars,  18  M.  &  W.  404. 
Saunter  v.  Ferguson,  1  M.  ft  a  986 )  a  o.  7  C.  B. 
716. 
They  also  niged  that  the  defendant  had  been  4*»mia«o^ 
fix>m  the  plaintiff's  service,  and  that  thereby  the  oontract 
was  determined ;  upon  this,  an  affidavit  was  pat  in  which 
had  only  just  been  filed,  justifying  the  dismissal.    The 
case  then  stood  over  for  further  evidence  on  this  matter. 
The  frirther  evidence  was  thereupon  adduced.     It  con- 
sisted of  a  charge  of  embezzlement  made  by  the  plaintiff 
against  the  defendant,  which  was  met  by  the  defen- 
dant, and  on  the  result  the  Court  seemed  to  think  that 
it  was  resolvable  into  a  mere   question    of  disputed 
account     It  was  euggested  by  the  Court  that,  as  the 
case  was  to  be  (heard  on  evidence  not  before  the  Vice- 
chancellor,  the  plaintiff's  counsel  should  open  the  case. 


WesOake  (with  him  Bactm,  Q.a),  for  the  phunti^ 
commented  on  the  evidence,  and  axgued  that  if  there 
were  a  contract  not  to  do  an  act,  even  though  tiliers 
might  be  a  penalty  fixed  by  the  parties  to  provide  against 
a  breach  of  such  contract,  yet  that  did  not  take  away  tha 
remedy  by  injunction  or  specific  performance  here.  He 
cited 

French  v.  Maedle,  2  Dr.  k  War.  269. 

Logaai,  v.  WienhoU,  1  CL  &  Fin.  611. 

SlqjMm  ▼.  Walter,  1  Br.  C.  C.  417. 
That  travelling  for  orders  for  another  within  the  pro- 
scribed distance  from  Dudley,  was  a  breach  of  the  oca- 
tract 

Turner  v.  Mvans,  2  De  O.  M.  ft  G.  740  ;  a.  c  2  EL 
ft  Bl.  512. 


i 
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Knicht  Brui'K,  L.  J.,  said,  that  lie  offered  no  opinion  on 
tiie  case  as  it  stood  before  the  Vice-Chancellor.  On  the 
Ticw  materials  before  them  he  was  not  assured  that  either 
partj'  had  been  altogether  free  ftom  fault,  but  whatever 
mi^ht  be  thought  of  the  disputed  facts,  he  was  of  opinion 
tliiit  on  the  facts  which  were  undisputed,  and  the  con- 
struction of  the  instruments,  the  plaintiff  had  shown 
hiniHolf  not  entitled  to  an  injunction.  If  the  true  con- 
struction of  the  evidence  were  all  that  the  plaintiff 
desired  the  Court  to  believe,  it  was  extremely  doubtful 
whether,  even  then,  a  case  would  be  made  out  for  an 
injunction  at  the  hearing,  but  in  the  existing  sttite  of  the 
evidence,  he  thought  it  clear  there  should  be  none. 

Turner,  L.J.,  also  agreed  tliat  there  should  bo  no 
injunction.     On  the  construction  of  the  contract,   he 
thought  it  vei-y  doubtful  whether  the  defendant  had  con- 
tracted not  to  do  what  he  had  done.     The  contract  wos, 
that  the  defendant  should  not  cany  on  business  in  his 
own  name,  or  for  his  own  benefit,  or  in  the  name,  or 
for  the  benefit  of  any  other  person.      Now,  what  ho  hud 
done  was,  to  take  orders  for  Green  &  Co.,  who  carried  on 
husiness  outside  the  prescribed  distance.     This,  in  his 
Lorilship^s  opinion,  was  not  carrying  on  business  within 
the   meaning  of  the    contract :    it    certainly  was    not 
<-arrying  on  business  in  the  defendant's  own  name,  nor 
for  his  own  benefit,  nor,  in  his  opinion,  was  it  carrying  on 
biLsiness  in  the  name  or  for   the  benefit   of  another, 
but    merely  acting    as   the  hired  servant  of  another. 
If  it  was  meant  to  exclude  such  a  course  of  conduct  by 
the  contract,  the  woi-ds  "nor  as  the  agent  or  sen'ant 
of  any  other  person"  ought    to    have  been    inserted. 
But  even  if   this  would  have    l)een  a  breach  of  the 
contract,  supposing  the  contract  to  bo  in  existence,  it 
was  His  Ix>rdship  thought,  proved  that  the  plaintiff  him- 
self ]>ut  an  end  to  tlie  contract.  The  question  between 
him  and  the  defendant  appeared  to  have  been  merely  a 
question  of  disputed  account ;  and  it  seemed  proved  that 
the  imrties  ti*eated  it  as  such.     There  was  also  sti'ong 
i-eason  on  the  evidence  to  believe,  that  it  had  been  agi-eed 
iK'tween  them  to  submit  the  matter  to  arbitration.    Under 
tliese  circumstances,  he  felt  clear  that  no  case  had  been 
iii.ide  for  the  injunction.     As,   however,  neitlior  party 
si'cmed  to  liave  acted  well,  he  thought  that  the  <:ost3, 
l>oth  here  and  in  the  Court  below,  should  be  costs  in  the 
cause. 

Lords  Justices.     >  ^  e,^  ,  Assurance  CoMrANv. 
31JAX.  1863.        S 

Winding-up — Co8t$  of  creditors  representative, 

IVr  TrRKER,  L.J. — Creditors*  rejrrcsaUatirc  will  not 
in  (je,ur(d  be  allowed  kU  costs  of  apjyearance^  where  the 
nrdiiots  fuivc  a  common  and  equal  interest  with  the  cmitri- 
hiUorics  ;  but  in  a  case  where  the  interests  of  the  creditors 
arc  opjiosed  to  those  of  the  eoHlribtUories,  or  wlure  the 
crf.diUtrs  have  a  strong  interest  and  the  contributories  eitJter 
no  iiUerest  or  a  feeble  one^  the  costs  of  the  ^'editors  repre- 
neaf/tUcc  will  be  allmced. 


Tliis  was  an  appeal  from  u  decision  of  the  Vice-Clian- 
cellor  Sir  W.  P.  Wood,  refusing  to  certify  for  the  costs 
of  the  employment  of  counsel  on  behalf  of  the  cre- 
ditors' representative  of  the  Era  Assurance  Company, 
on  two  several  applications.  The  circumstances  of  the 
applications  on  which  these  orders  were  made  w©re  as 
follows — Applications  had  been  made  by  the  trustees  of 
the  Anchor  Insurance  Company,  and  by  one  Williams, 
respectively,  to  prove  debts  claimed  by  them  against  the 
Era  Company.  These  applications  had  been  atljourned 
into  Court,  and  had  been  at  first  disallowed.  They  were 
subsetiuently  reheard  and  allowed,  and  on  the  motion 
for  rehearing,  notice  liad  been  served  on  the  creditors* 
representative,  as  well  as  the  official  manager,  and  on 
all  tliese  occasions,  both  in  Chambers  and  in  Court,  the 
creditors'  representative  had  ajjpeared  ns  well  as  the 
official  manager,  and  in  Court  had  appeared  by  counsel. 
Tlie  Vice-Cliancellor  had  allowed  the  costs  of  the  ere- 
ditora'  representative,  but  had  refused,  as  above  men- 
tioned, to  certify  for  the  attendance  of  counsel :  from  the 
latter  part  of  the  order  the  present  appeal  was  brought, 

Wilcocl\  Q.C.,  and  Roxburgh,  for  the  appellant,  cited 
Re  Mexican  <t*  S.    American  Mining    Co?)q)Cf.iiu,  (X 

W.  R.  560. 
In  CotterelVs  Case,  1  ;N'.  II.  5, 
51.  5s.  were  allowed,  and  in  that  cjise  tho  creditors*  repre- 
sentative had  not  been  servetl. 

Rcilly,  for  oflScial  manager,  did  not  oppose. 

Knight  Bruce,  L.J.,  said  that  this  was  a  question 
which  had  already  been  lUscussed  on  former  occasions. 
The  creditors'  representative  and  the  official  manager 
having  the  same  interest,  the  Vice-Chancellor  thought 
that  on  this  pai-ticular  application,  though  tlie  general 
costs  ought  to  Imj  allowed,  there  was  no  gi'ound  for  allow- 
ing the  expenses  of  counsel.  It  lies  on  the  i)arty  con- 
tending that  the  Vice-Chancellor  had  en-oncously  exer- 
cised his  discretion,  to  prove  such  a  case,  and  this  the 
Icanied  Ju<lge  did  not  think  had  been  done.  His  im- 
pression was,  that  the  discretion  exercised  by  the  Vice- 
Cliancellor  had  been  rightly  exercised. 

Turner,  L.J.,  said,  he  was  not  soiTy  that  the  case  had 
oo:no  liffore  the  Court,  as  it  was  important  tliat  some 
general  rule  should  b;?  laid  down,  in  order  tliat  the  great 
cxi>Lnisc  whit'h  had  been  caused  by  tho  operation  of  tho 
statute  20  &  21  Vict.  c.  28,  might  be  controlled.  That 
statute  directed  t^vo  parties,  the  official  manager  and  the 
creditors*  representative,  to  be  served  with  due  notice  of 
all  proceedings,  and  great  expense  hal  been  thrown  on 
estates  iu  consequence.  It  was  the  duty  of  this  Coui*t 
to  lay  dovni  some  general  rule  to  be  applied  to  cases  of 
this  kind,  to  prevent  the  enoimoiLS  expense  caused  by  the 
appearance  of  the  representatives  of  both  tho  creditors 
and  of  the  contributories  on  every  occasion.  It  schemed 
to  him  right,  as  a  general  rule,  though  of  course  no  rulo 
could  bo  of  universal  application,  that  where  the  cre<litora 
and  the  contributories  had  a  common  and  equal  interest, 
the  creditors'  representative  ought  not  to  appear  on  tliQ 
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application,  but  should  leave  the  case  in  the  hands  of 
the  official  manager.  Where  any  question  arose  between 
the  creditors  and  the  contributoriea  then  the  application 
was  properly  attended  both  by  the  creditors^  represen- 
tative and  by  the  official  manager,  the  one  representing 
the  creditors,  the  other  the  contributories.  In  the  present 
case  it  was  plain  that  the  creditors  and  the  contributories 
had  a  common  and  an  equal  interest  in  resisting  the 
daims.  If  there  were  any  difierence,  the  interest  of  the 
contributories  was  the  greater,  for  if  they  had  succeeded 
in  defeating  the  claims,  they  would  have  had  a  chance 
of  getting  something  oat  of  the  estate.  It  was,  there- 
fore, rather  more  the  interest  of  the  contributories  than 
of  the  creditors  to  resist  the  claims ;  but,  even  at  most, 
their  interests  in  resisting  them  were  equaL  He  did  not 
think,  therefore,  this  was  a  case  in  which  the  creditors' 
representative  ought  to  have  appeared. 

It  had  been  decided  that  on  settling  the  list  of  con- 
tributories the  creditors'  representative  was  entitled  to 
have  his  costs  of  appearance.  Whether  that  case  had 
gone  too  far  or  not  he  would  not  now  say  :  but  there 
was  a  great  difference  between  settling  the  list  of  con- 
tributories, and  resisting  a  claim  of  debt  made  'against 
the  estate.  On  settling  the  list  of  contributories  the 
official  manager  had  a  very  limited  interest,  as  all  he  had 
to  do  was  to  get  placed  on  the  list  certain  persons 
liable  to  contribute  with  the  other  contributories,  but  the 
creditors'  representative  had  a  very  great  interest,  as  by 
getting  a  particular  person  placed  on  the  list,  he  made 
that  person  liable  to  pay  the  debts  due  to  all  the 
creditors.  There  was,  then,  a  great  distinction  between 
settling  the  list  of  contributories  and  resisting  a  claim 
of  debt.  It  was  not  necesssary  to  say  more  on  that  sub- 
ject at  present,  as  the  case  was  not  before  them.  He 
thought,  in  the  present  case,  the  weight  of  interest  was 
with  the  contributories,  and  the  creditors'  representative 
ought  to  have  left  the  matter  in  the  hands  of  the  official 
manager.  He  thought,  however,  that  the  question  had 
been  properly  brought  before  the  Appeal  Court,  as  it 
was  important  that  a  general  rule  should  be  laid  down, 
and  the  motion  would,  therefore,  be  refused  without  costs. 
The  official  manager  would,  of  course,  have  his  costs  out 
of  the  estate. 


Master  of  the  Bolls.    )    Hales  v.  Cox. 
21,  26,  31  Jax.  1863.       S    He  Halrs. 

VolufUaiy  settlement — Mortgage — Marsludling — 
Proof  under  volxmtartf  covenant — Practice — 
Adding  to  decree. 

A  voluntary  settlement  of /reeJwldscoTUaitud  a  covenant 
for  quiet  er^oyment.  The  settlor  afUrvoards  ijidtided 
the  settled  property  in  a  mortgage,  together  with  other 
property'-^ 

Held,  thiU  (he  parties  claiming  under  the  settlement  were 
entitled  {1st),  to  throw  the  mortgage  primarUy  on  the  un- 
settled  property;  and  {2nd),  to  prove  on  the  covenant 
eigainst  the  settlor's  estate — 


The  settlor,  previously  to  the  mortgage,  had  rt-purekmd 
the  share  taken  by  one  of  his  sons  under  the  settlemeid, 
and  after  the  mortgage  lie  voluntarily  re-settled  it. 

Held,  that  the  parties  claiming  under  the  re-settJeBuiU. 
were  entitled  to  Vtrow  the  marigage  pnmarUy  on  the  un- 
settled property,  but  not  to  prove  under  the  original 
covenant 

A  decree  may  be  added  to  toithoiU  a  re-hearing,  vktrc 
all  the  parties  to  the  suit  consent,  aithough  the  additu/na 
principally  affect  persons  not  represented  in  the  suit,  upon 
whom  the  decree,  as  added  to,  is  intended  to  be  served. 

This  was  the  hearing,  upon  further  consideration,  ad- 
journed from  Chambers,  of  a  suit  commenced  by 
summons  for  the  administration  of  the  estate  of  Thomai; 
Hales,  deceased. 

In  1829,  soon  after  his  second  marriage,  Thomas  fiiles 
executed  a  voluntary  settlement  of  certain  closes  of  free- 
hold land  in  favour  of  his  four  children,  by  his  fint 
wife,  Thomas  Harding  Hales,  Isabella  Halea,  Harriet 
Charlotte  Hales,  and  Richard  Hales,  and  their  children ; 
by  which,  after  his  death,  each  child  was  to  have  one- 
fourth  during  his  or  her  life,  with  remainder  to  his  or 
her  children  in  fee,  and  in  default  of  issue,  to  the  other 
three  children,  in  equal  sliares,  in  fee. 

The  settlement  contained  the  usual  covenants  for  title, 
including  a  covenant  for  quiet  enjoyment. 

Thomas  Harding  Hales  became  bankrupt,  for  the  first 
time,  in  1840  ;  and  his  assignees,  in  April,  1841,  sold  all 
his  interest,  vested  or  contingent,  under  the  settlement, 
to  Thomas  Hales,  and  conveyed  it  to  the  usual  uses  to  bar 
dower  in  his  favour. 

In  1845,  Thomas  Hales  mortgaged  the  property  com- 
prised in  the  settlement  of  1829,  together  with  other 
closes  of  land,  to  secure  the  repayment  of  certain  soms 
of  money,  and  in  1853  the  mortgage  and  the  mortgaged 
property  were  transferred  and  conveyed. to  Weston  and 
another ;  the  amount  then  owing  on  the  security  being^ 
5,500^.  and  interest. 

Isabella  Hales  died  in  February,  1849,  without  ever 
having  been  married. 

In  1857,  Thomas  Harding  Hales  having  obtained  U^ 
certificate,  Thomas  Hales,  by  appointment,  conveyed  the 
interest  of  Thomas  Harding  Hales,  under  the  settle- 
ment of  1829,  as  to  two-thirds  thereof  to  Thomas  Hwxi- 
ing  Hales,  and  as  to  one-third  thereof  to  William  Hales, 
a  son  of  Tliomas  Hales  by  his  second  marriage.  Tlii* 
conveyance  was  voluntary,  and  contained  no  covenants 
for  title. 

Thomas  Hales  died  in  December,  1860,  having,  ^X^ 
will,  dated  the  24th  of  September,  1860,  left  ftH  his 
proi^erty  to  his  second  wife,  and  his  children  by  her. 

In  January,  1861,  a  decree  for  the  administration  of 
the  real  and  personal  estate,  not  specifically  devia^  or 
bequeathed,  of  Thomas  Hales,  deceased,  was  made,  ^]f^^ 
a  summons  taken  out  by  Fanny  Ann  Hales,  one  of  tht* 
daughters  of  the  second  marriage  and  the  residn^rf 
legatee,  against  the  executoro  and  trastees  of  the  will* 
[Subsequently  to  the  institution  of  tho  anit^  the  vbole 
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H>f  thd  mortgaged  property,  whether  settled  or  unsettled, 
was  sold  by  the  mortgagees,  imder  their  power  of  sale, 
and  the  snrplits  proceeds,  after  payment  of  the  mortgage 
debt,  with  interest  and  coats,  were  paid  into  Court  to 
the  credit  of  the  cause. 

Under  these  circnmstances,  Thomas  Yeoman,  and 
Harriet  Charlotte  his  wife,  formerly  Harriet  Charlotte 
Hales,  Baker,  a  tmstee  for  the  creditors  of  Richard 
Hales,  and  Thomas  Harding  Hales,  severally  sent  in 
claims  against  the  surplus  proceeds  of  the  mortgaged 
property,  and  against  Thomas  Hales'  estate. 

These  claims  were  stated  in  the  Chief  GlerVs  cer- 
tificate, and  reserved  for  the  judgment  of  the  Court. 

LUjyd^  Q,C,f  and  /.  L.  Bird,  for  the  plaintiff,  con- 
tended that  the  parties  claiming  under  the  settlement  of 
1829  were  only  entitled  to  the  share  of  the  surplus  pro- 
ceeds of  the  mortgaged  property  attributable  to  the 
settled  portion  thereof. 

BaggaUay,  Q.C*,  and  T.  A,  JlobertSf  for  the  executors 
of  Thomas  Hales  and  the  surviving  trustee  of  the  settle- 
ment of  1829. 

ffdbhmise,  Q.C.,  and  B.  B.  Bogers,  for  Mr.  and  Mrs. 
Yeoman,  and 

Druce,  for  the  assignees  of  Thomas  Harding  Hales 
upon  a  second  bankruptcy, 

Contended,  (Ist,)  that  the  proceeds  of  the  unsettled 
jwrtion  of  the  mortgaged  property  ought  to  be  first  applied 
to  satisfy  the  mortgage  debt ;  and,  (2ndly,)  that  they  were 
entitled  to  prove  against  Tliomas  Hales^s  estate  under  the 
covenant  for  quiet  enjoyment  in  the  settlement  for  1829, 
though  not  in  competition  with  the  simple  contract 
creditors, 

Hervey  v.  AucUand,  14  Sim.  631. 

lAoyd,  Q.C.t  in  reply,  pointed  out  that  the  share  in 
the  settled  property,  in  respect  of  which  the  assignees 
of  Thomas  Harding  Hales  claimed,  had  been  purchased 
by  Thomas  Hales,  the  settlor,  from  the  assignees  under 
Thomas  Harding  Hales*  first  bankruptcy,  and  contended 
tliat  this  was  a  bar  to  their  claims. 

The  Master  of  the  Rolls  held,  (1st,)  that  all  the 
])er8ons  claiming  under  the  settlement  of  1829,  including 
those  claiming  in  respect  of  Thorny  Harding  Hales' 
share,  were  entitled  to  marshal  the  estates  comprised  in 
tlie  mortgage  so  as  to  throw  the  mortgage  debt  upon  the 
unsettled  property  as  far  as  such  property  would  extend  ; 
and,  (2nd, )  that  the  persons  claiming  under  the  settle- 
ment of  1829  directly,  were  entitled  to  prove  against  the 
settlor's  estate  upon  the  covenant  for  quiet  enjoyment, 
but  tliat  the  persons  claiming  in  respect  of  the  share 
of  Thomas  Harding  Hales,  which  had  been  purchased 
by  the  settlor  and  resettled  by  him  on  T.  H.  Hales  and 
"NV.  Hales,  were  not  so  entitled. 

81  Jan. 

This  case  came  on  again  this  day,  to  be  spoken  to  on 
minutes,  when  it  was  admitted  that  the  personal  estate 
of  Thomas  Hales,  not  specifically  bequeathed,^would  not 


be  sufficient  to  satisfy  the  debts  and  the  claim  on  the 
covenants  in  the  settlement,  and  there  was  no  real  estate 
besides  that  comprise<l  in  the  mortgage. 

Hobhouse,  Q,C.f  proposed  that  under  these  circunu 
stances  the  order  should  provide  for^the  sale  of  the  whole 
of  Thomas  Hales's  estate. 

Lloyd f  Q.C.,  objected  that  this  could  not  be  done, 
because  the  original  decree  was  only  for  the  administra- 
tion of  the  estate  not  specifically  devised  or  bequeathed. 

The  Master  of  the  Rolls  said  that  decrees  were 
frequently  added  to  in  this  way  at  Chambers,  when  it 
appeared  that  the  specific  legacies  would  be  required  to 
pay  the  debts,  and  this  without  filing  any  new  bill,  the 
order  being  merely  served  upon  the  specific  legatees. 
Upon  the  plaintiffs  objection,  His  Honour  would  allow 
the  case  to  stand  over,  in  order  to  have  a  petition  of 
rehearing  and  bring  the  speoific  legatees  before  the  Court ; 
but  if  the  plaintiff  consented,  the  proposed  order  might 
be  made  at  once. 

The  order  was  ultimately  made  in  the  form  proposed. 


i» 


ESBiTTt;.  Berridge. 


Master  of  the  Bolls. 

28,  29  Jax.  1863. 

Reversion — Sale  at   an    undervalue — Mortgagt 
Policies — Ofer  before  Suit — Multifariousness^^ 
Demurrer — Bill  clharging  Fraud — Costs, 

A  sale  at  an  wndervcdue  loUl  he  set  aside,  aWunigh  only 
part  of  the  property  is  reversionary. 

Certain  life  interests,  partly  reversionary,  are  inert- 
gaged,  togetJier  icith  tioo  policies  on  the  life  of  the  cestui 
qui  vie,  the  Ttwrtga^ee  being  authorised  hut  not  bou/nd  to 
keep  up  iJte  policies.  Tlie  mortgagor  having  afterwards 
made  a  void  sale  of  the  equity  of  redemption,  the  pur- 
chaser prevails  on  Vve  mortgagee  to  accept  a  new  policy  for 
a  larger  sum,  effected  by  him  at  a  Imaer  jJremium,  in  lien 
of  the  other  two  policies.  Tfu  sale  of  tfie  eqtcity  of  rcdemp- 
turn  is  afterwards  set  aside  by  the  mortgagor's  executor. — 

Held,  tJiat  he  was  not  enMtled  to  redeem  Vie  new  policy. 

Before  instituting  a  suit  to  set  aside  the  sale  of  a  reversion, 
tJui  plaintiff  offered  very  nearly  the  same  terms,  tliat  tvcre 
afterwards  imposed  by  the  decree — 

Held,  UuU  the  defendants,  who  liad  refused  fJiese  terms, 
must  pay  the  costs  properly  incurred  up  to  tlie  Jiearing. 

A  bill  prayed  in  tlte  alternative^  either  tliat  a  sale  of  a 
reversion  might  be  set  aside,  or  that  certain  intermediate 
purduisers  might  he  decreed  to  be  trustees  for  tlu  plaintiff, 
as  to  the  purchase  moneys  they  had  received, 

Semble  that  tlu:  hiU  was  multifarious, 

A  defendant  is  not  justified  in  omitting  to  demur  to  a 
hill,  on  the  ground  tluU  it  corUaLis  cJiarges  of  fravd 
against  him. 

This  was  the  hearing  of  two  suits  of  NesbiU  v.  Berridge, 
and  Bwiler  v.  Albert  Assurance  Company,  roUting  to 
a  sale  at  an  undervalue  of  the  interests  .which  John 
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Bay  NesLitt,  the  plaintiff  in  the  original  suit,  took 
under  the  will  of  his  fatlier,  General  Joseph  Nesbitt, 
who  died  in  1844. 

These  interests  may,  for  tlie  purpose  of  the  present 
'suit,  be  taken  to  be  a  life  interest  in  possession  in  the 
dividends  amounting  to  119?.  16*.  lid.,  of  a  sum  of 
3978/.  is.  Consols,  and  two  reversionary  life  interests,  one 
in  the  dividends  of  1666Z.,  3  per  cents.,  to  fall  into  posses- 
sion upon  the  death  of  a  lady,  aged  47  in  1844  ;  the 
other  in  the  dividends  of  700/.,  3  per  i;euts.,  to  fall 
mto  possession  upon  the  death  of  a  gentleman,  aged  48 
in  1844,  John  Ray  Nesbitt*s  age  being  tlien  34. 

By  fan  indenture  dated  1st  January,  1855,  in  con- 
sideration of  650/.  advanced  to  him  by  a  Miss  Jackson, 
John  Eay  Nesbitt  assigned  to  her  his  interest  in  the 
dividends  of  the  3978/.  4*.  Coasols,  together  with  a 
policy  upon  hi.s  own  life  for  700/.,  which  he  had  effected 
with  the  Clerical,  Medical  and  General  Life  Assurance 
Society  at  an  annual  premium  of  35/.  2s.  4</.,  by  way  of 
moi-tgage,  for  securing  the  repayment  of  the  650/.,  mth 
interest  at  6  per  cent. 

•  T>y  another  indenture,  dated  the  19th  of  N"oveml)er, 
1855,  in  consideration  of  a  further  advance  of  150/., 
Nesbitt  assigned  to  Miss  Jackson  another  policy  on 
Ids  own  life  for  200/.,  which  he  had  effected  with  the 
Medical  Legal  and  General  Assurance  Society,  at  aa 
annual  premium  of  13/.  155.  id.,  and  chained  his 
said  life  interests  and  the  two  policies  with  the  re- 
payment of  the  said  sums  of  650/.  and  150/.,  making 
together  800/.,  with  interest  at  6  per  cent. 

Each  of  these  indentures  contained  a  covenant  by 
Nesbitt  with  Miss  Jackson  to  jmy  the  principal  simis 
and  interest  thereby  secured,  and  the  annual  premiums 
upon  the  policies,  with  a  proviso  that,  if  Nesbitt  should 
neglqot  to  pay  the  annual  premiums,  it  should  be  lawful 
for  Miss  Jackson  to  pay  them  and  retain  the  amounts  so 
paid  out  of  the  annual  income  of  the  trust-fmid,  or  out 
of  the  moneys  whicli,  on  Nesbitt's  decease,  should  be 
payable  on  the  policies. 

Miss  Jackson,  having  shortly  aftenvards  given  notice 
of  her  securities  to  the  trustees  of  the  3,978/.  is.  Consols, 
they  thenceforward  paid  the  whole  of  the  dividends  to 
her,  and  she  paid  the  premiums  on  these  policies  until 
January,  1857. 

On  the  10th  of  December,  1856,  Nesbitt  being  in  a 
state  of  veiy  great  distress,  agi*ee<l  with  the  defendant 
Xisch  to  sell  him  his  said  life-interests  in  pos.session  and 
revei-sion,  and  his  interests  in  the  two  policies  for  700/. 
and  200/.,  subject  to  the  moi-tgages  to  Miss  Jiu-kson,  for 
75/.  Kisch  was  at  that  time  articled  clerk  to  a  solicitor, 
to  whom  Nesbitt  had  applied  for  assistance,  and  the  bill 
alleged  that  both  this  solicitor  and  Kisch  himself  had 
been  Nesbitt's  professional  advisers  in  the  transaction. 

By  an  indenture  dated  the  7th  of  January,  1857,  in 
consideration  of  125/.  (75/.  of  which  was  paid  to  Nesbitt, 
and  50/.  to  Kisch),  Nesbitt,  by  the  du'ection  of  Kisch, 
assigned  the  said  life-intere.sts  in  possession  and  re- 
version, and  the  said  two  policies  to  the  defendant 
Bunyar«l. 


Bunyard  about  this  time  effected  witli  the  Anchor 
Assurance  Company  a  policy  for  1,200/.  on  Nesbitt's  life 
upon  the  half-credit  eystem,  the  premiums  actually  pay- 
able from  1857  to  1861  varying  from  28/.  lU.  6<i.  for 
1857  to  26/.  17s.  M.  for  1861,  and  the  full  premium  of 
48/.  78.  being  only  payable  after  1861. 

Subsequently  this  policy  for  1,200/.  was  transferred  to, 
and  undertaken  by,  the  Albert  Assurance  Society.  Bnn- 
yard  prevailed  upon  Miss  Jackson  to  accept  this  policy 
for  1,200/.  as  a  security  for  the  moneys  due  to  her,  in 
lieu  of  the  policies  for  700/.  and  200/.  ;  and  accordingly, 
by  an  indenture  dateil  the  21st  of  January,  1857»  Bon- 
yard  assigned  this  policy  for  1,200/.  to  Miss  Jackson,  as 
a  further  security  for  her  mortgage  debt  of  800/. 

The  policies  of  700/.  and  200/.  were,  by  the  sanie 
indenture,  assigned  by  Miss  Jackson  to  Bunyard,  who 
considered  them  as  valueless,  and  allowed  them  to  drop. 

This  indenture  contamed  a  clause  to  the  effect  that  tlie 

policy  of  1,200/.  was  to  be  taken  in  substitution  for  the 

I  other  two  policies,  and  that  it  should  be  subject  to  th(^ 

[  power  of  sale,  and  to  the  other  provisions  of  the  two 

mortgage  deeds  relating  to  those  policies. 

The  defendant  Cave,  with  whom  Bunyard  had  agreed 
to  share  any  profit  he  might  make  upon  a  re.sale,  per- 
suaded the  defendant,  Mrs.  Berridge,  then  Miss  Rogers, 
to  become  the  purchaser  at  550/.,  and  accordingly,  by  an 
indenture  dated  the  22nd  of  March,  1867,  Bunyard,  in 
consideration  of  550/.,  assigned  the  policy  with  the 
Anchor  for  1,200/.,  subject  to  the  mortgage  thereof  to 
Miss  Jackson,  and  all  his  interest  under  the  indenture  of 
the  7th  of  January,  1857,  to  Miss  Hogers  absolutely. 

Aliss  Rogers  subsequently  jmid  off  Miss  Jackson,  and 
took  an  assignment  of  her  mortgage  and  of  the  iiolicy 
for  1,200/. 

Pre^dously  to  the  filing  of  the  original  biU,  Nesbitt's 
solicitoi-s,  by  a  letter  dated  the  10th  of  December,  1859, 
after  stating  the  circumstances  of  the  case  not  very  cor- 
rectly, offered  to  Mr.  and  Mrs.  Bcrridge  *' payment  in 
fiUl  of  the  several  sums  of  800/.  and  75/.  (being  respec- 
tively the  mortgage  debt  to  Miss  Jackson  and  the  sum 
paid  to  Kisch),  with  legal  interest  thereon  from  the  time 
of  payment,  they  accounting  in  full  for  the  sums  received 
from  the  trustees  of  General  Nesbitt's  will,  the  same  to 
^  be  deducted  from  such  principal  and  interest,  and  the 
conveyances  given  up,  and  the  annuity  re-assigned  to 
Mr.  Nesbitt  at  his  expense." 

On  the  12th  of  December,  1869,  the  solicitor  of  tlie 
defendants  Berridge  replied,  *'  My  client  knows  nothing 
of  most  of  the  matters  you  refer  to,  and  will  be  prepared 
to  resist  any  proceetlings  your  client  may  think  fit  to 
take." 

Against  the  defendants  Mr.  and  Mrs.  Berridge,  tbc 
bill  in  Nesbitt  v.  Benidge  as  finally  amended,  prayetl 
that  the  assignment  to  Mrs.  Berridge  might  be  decreed 
to  stand  as  a  security  only  for  the  75/.  paid  to  Kisch 
with  interest,  and  for  the  mortgage  debt  to  Miss  Jack- 
son, and  it  offered  to  give  credit  for  moneys  ])aid  by  the 
defendants  Benidge  in  keeping  on  foot  the  policy  for 
200/.,  with  the  Medical,  Legal  and  General  Assurance 
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Office  (which  the  plaintiff  supposed  to  have  been  trans- 
ferred to  Miss  Rogers),  and  asked  an  account  of  any 
moneys  received  for  that  jwlicy  in  case  it  had  been  sur- 
rendered. 

Afi;aiust  Kisch,  Huuyard  and  Cave,  who  were  made 
defendants  by  amendment,  the  bill  in  Nesbitt  r.  Ber- 
ridge  asked  for  the  plaintiffs  costs  of  the  suit,  and  that 
in  case  the  assignment  to  Mrs.  Berridge  shoidd  not  be 
set  aside,  it  might  be  decreed  that  they  were  trustees  for 
Nesbitt  of  the  moneys  received  by  them  respectively  in 
consideration  of  the  said  assignments. 

The  plaintiff  Nesbitt  died  on  the  14th  of  September, 
1861,  without  having  become  entitled  in  i)ossession  to 
cither  of  his  reversionary  life  interests,  and  the  suit  of 
Nesbitt  V.  Berridge  was  revived  by  his  executor  Butler. 

Butler  afterwards  applied  for  leave  to  amend  the  bill 
again,  which  was  refused  by  the  Master  of  the  Rolls,  on  the 
grounds  that  the  suit  had  been  already  very  much  delayed, 
and  that  the  facts  to  be  stated  by  amendment  had  long 
been  known  to  him.  Thereupon  he  filed  a  supplemental 
bill  against  the  Albert  Assurance  Company  and  Mr.  and 
Mrs.  Berridge,  claiming  the  policy  for  1,200/. 

The  amount  due  upon  the  policy  for  1,200/.,  aft«r  de- 
ducting the  half  premiums  for  which  credit  had  been 
given,  was  subsequently  paid  to  the  defendants  Berridge, 
and  the  bill  was  dismissed  against  the  Albert  Assurance 
Company. 

The  two  suits  now  came  on  to  be  heard  upon  replica- 
tion  filed. 

An  actuary,  brought  forward  as  a  witness  by  the 
plaintiff,  valued  the  life  interest  in  possession  as  worth 
1,331/.  in  January,  1855,  and  the  reversionary  life 
interests  as  then  respectively  wortli  217/.  and  95/.  The 
defendants  did  not  put  in  any  evidence  upon  the  question 
of  value. 

Llo)jd,  Q^C.t  and  Birkheck,  for  the  plaintiff,  argued, 
Ist,  that  it  was  a  sale  of  a  reversionary  interest  at  an 
mider^'alue. 

2nd.  That  Kisch  stood  iu  such  a  relation  to  Nesbitt 
as  to  be  incapacitated  from  x^urchasing  from  him  at  any 
I»rice, 

Jlc  Jaines,  8  Vcs.  387. 
Hobday  v.  Peters,  28  Beav.  849. 
and,  admitting  as  they  did,   that  neither  Bunyard  nor 
Mrs.  Berridge  had  any  notice  of  this  relation  between 
them,  they  did  not  acquire  any  better  title  than  Kisch 
liimsclf  had  to  the  clums  in  action  assigned  to  him. 
Cockdl  V.  Taylor,  15  Beav.  103,  118—120, 
Parker  y.  Clarke,  30  l^av.  54. 
Mangles  v.  Dixon,  3  H.  L.  Cas.  702. 
3rd.  That  the  plaintiff  was  entitled  to  the  proceeds  of 
the  policy  for  1,200/. 
[The  Master  of  the  Rolls  referred  to 
Peundl  V.  Millar,  23  Beav.  172,  181  ; 
and  said  that  the  test  was,  whether  the  person  who  kept 
up  the  policy  did  so  of  his  own  accord,  or  under  an  obli- 
gation to  do  so.] 
Tliev  contended  that  Miss  Jackson  was  under  an  obli 


gation  to  keep  up  the  original  policies,  the  mortgage 
deeds  providing  for  their  being  reassigned  to  Nesbitt  if 
he  redeemed.  By  the  deed  of  the  21st  of  January,  1857, 
the  policy  for  1,200/.  was  substituted  for  the  two  original 
policies,  and  Miss  Jackson  could  not,  after  executing 
that  deed,  have  said  against  Nesbitt  that  she  was  entitled 
to  the  jwlicy.  It  was  clearly  intended  that  the  pre- 
miums on  the  new  jwlicy  should  be  paid  out  of  the  divi- 
dends received  by  Miss  Jackson,  in  the  same  way  as  the 
premiums  upon  the  other  policies. 

[The  Master  of  the  Rolls  suggested  as  a  possible  view 
of  the  question,  tlmt  the  plaintiff  might  be  entitled  to 
receive  out  of  the  proceeds  of  the  policy  for  1,200/.,  the 
900/.  secured  by  the  two  original  ix)licies,  the  defendants 
Berridge  retaining  the  surplus.] 
They  replied  that  the  whole  policy  was  one  entire  piece. 

Hobhmvsey  Q.C,  and  DicJcinsan,  for  the  defendants 
Berridge, 

Ist.  Admitted  that  the  price  given  by  Kisch  was  in- 
adequate, but  argued  that  what  was  sold  to  liim  was  not  a 
reversionary  interest  within  the  meaning  of  the  rule,  the 
principal  subject  of  the  sale  being  an  interest  in  posses- 
sion, and  the  reversionary  interests  having,  in  fact, 
turned  out  valueless, 

WardU  v.  Carter,  7  Sim.  490. 

2nd.  They  pointed  out  that  Bunyard  took,  under  a 
direct  assignment  from  Nesbitt,  without  notice  of  any 
professional  relation  between  him  and  Kisch. 

3rd.  They  argued  that  Miss  Jackson  was  under  no  obliga- 
tion to  keep  up  the  original  policies,  the  mortgage  deeds 
only  provided  that,  if  she  did  keep  them  up,  she  might 
chaige  Nesbitt  with  the  premiums.  The  arrangement 
between  Miss  Jackson  and  Bunyard  for  the  substitution 
of  the  new  policy  for  the  other  two,  did  not  bind  Nesbitt, 
supposing  the  sale  to  Bunyard  to  be  void, 
Foster  v.  Boherts,  29  Beav.  467,  472. 
The  policy  for  1,200/.  was  not  claimed  by  Nesbitt  in  his 
lifetime,  although  the  bill  was  repeatedly  amended. 

4th.  The  repeated  amendments  by  which  Kisch,  Bun- 
yard and  Cave  were*  made  defendants,  and  the  supple- 
mental bill  were  altogether  unnecessary,  and  the  plaintiff 
ought  to  pay  the  costs  so  occasioned. 

Even  if  the  sale  should  be  set  aside,  no  costs  ought  to 
be  given  against  the  defendants  Berridge, 
Foster  v.  Roberts,  29  Beav.  467,  471. 

Jessel  and  Harding,  for  the  defendant  Kisch,  said  that 
the  bill  was  demun-able,  but  it  was  impossible  for  their 
client,  as  a  professional  man,,  to  demur  to  a  bill  charging 
him  with  fraud.     They  also  cited, 

Le  Texier  v.  Margravine  of  Anspack,  15  Ves.  151>. 

Bowles  v.  Stewart,  1  Sch.  &  Lef.  209,  217. 

Marshall  v.  Sladden,  7  Hare,  428,  441—443. 
to  show  that  the  present  case  did  not  come  within  the  n\\v. 
which,  in  certain  cases,  allowed  a  plaintiff  to  make  a 
mere  agent  a  defendant  to  a  suit  as  a  surety  for  costs. 

De  Longueville  Giffard,  for  Bunyard,  aigned  that  the 
bill  was  multifarious,  the  i-clief  asked  against  the  oth-jr 
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defendants  not  bein^  incidental  to  that  asked  against 
Mr.  and  Mrs.  Berridge.  He  also  asked  for  costs,  because 
gross  fraud  had  been  charged  against  Buuyard  but  not 
I>roved, 

Wilde  V.  Gibsmi,  1  H.  L.  Ca.  605. 

A.  G.  Marten,  for  Cave,  cited, 

St.  Alhyn  v.  Harding,  27  Beav.  11. 
to  show  that  the  plaintiff  must  pay  the  costs  occasioned 
by  unfounded  charges  of  fraud. 

Lloyd,  Q.  C.  (in  reply),  said  that  the  cases  cited  as  to 
agents  being  made  defendants,  were  not  relevant.  Here 
Kisch,  by  purchasing  from  Nesbitt  on  terms  which 
could  not  stand,  liad  become  a  trustee  for  him.  In  like 
manner,  Bunyard  and  Cave  had  become  trustees  for 
Nesbitt,  and  their  having  re-sold  to  Ikli-s.  Berridge, 
could  not  deprive  the  plaintiff  of  his  right  against 
them  as  sureties  for  both  relief  and  costs,  in  ease  the 
defendants  Berridge  should  become  insolvent  Conse- 
cjuently,  Risch,  Bunyard  and  Cave  wore  properly  made 
defendants. 

As  to  the  policy  for  1,200Z.,  he  commented  on  Pennell 
v.  Millar,  ubi.  suj).  and  cited, 

Drysdale  v.  Piggott,   22  Beav.   238;   reversed   on 
appeal,  4  W.  B.  773  ;  25  L.  J.  Ch.  878. 

As  to  the  costs,  he  relied  on  the  letter  of  ^e  10th  of 
December,  1859,  as  containing  an  offer  which  had  been 
refused  of  the  same  tenns  which  the  defendants  Berridge 
would  now  get. 

Hohhouse,  Q.C.,  pointed  out  that  this  letter  contained 
no  offer  to  pay  the  premiums  on  the  policy  for  1,200Z.,  or 
even  on  the  original  policies. 

The  Master  of  the  Rolls  held  that  the  transaction 
could  not  stand.  The  pm'chase  of  the  reversion  was  cer- 
tainly here  mixed  up  with  a  purchase  of  something  else, 
but,  nevertheless,  it  was  an  express  ptu^hase  of  a  rever- 
sionary interest  in  tlie  two  sums  of  1,666^.  and  700/. 
stock.  The  question  whether  part  of  a  transaction  in- 
volving the  purchase  of  a  reversion  could  be  set  aside, 
did  not  aiise  in  this  case,  one  sum  having  been  paid  as 
the  price  of  the  whole.  It  would  be  a  new  doctrine  to 
hold  that  the  rule  requiring  the  fiiU  value  to  be  given  did 
not  apply  to  a  reversionary  life  interest,  as  well  as  to  a 
reversionary  interest  extending  to  the  capital  of  a  fund. 
The  fact  that  the  revei-sionaiy  interests  have  turned  out 
valueless  was  immaterial,  the  only  question  being,  what 
the  value  was  at  the  time  of  the  purchase.  Indci)endently 
of  the  plaintiff's  evidence  as  to  the  then  value  the 
I'ircumstances  themselves  showed  that  the  difference 
between  the  real  value  and  the  price  (75/.)  paid  by  Kisch 
to  Nesbittwas  considerable.  Kisch  immediately  sold,  at 
an  advance  of  50/.,  two-thirds  of  the  original  price,  and 
Miss  Rogers  (Mrs.  Berridge),  within  three  months,  gave 
550Z.  It  was  admitted  that  she  had  distinct  notice  of 
the  price  paid  by  Kisch,  and,  according  to  the  rule 
ignoratUia  legia  nemincni  exeiisatf  she  was  bound  to  know 
that  it  was  worth  nothing  to  her  beyond  the  sum 
.actually  jiaid  to  Nesbitt, 


But  for  the  offer  contained  in  the  letter  of  the  10th  of 
December,  1859,  the  decree  made  would  have  been  the 
same  as  in  Foster  v.  Roberts  ;  no  costs  on  eitlier  side,  the 
projKjrt^'  to  stand  as  a  security  for  the  sums  actually  paid. 
His  Honour  then  stated  the  terms  of  this  letter,  and  said 
that  they  were  exactly  what  the  defendants  Berridge 
were  entitled  to,  with  only  this  slight  difference,  that  they 
were  entitled  to  6  per  cent,  on  the  mortgage  debt,  and 
not  merely  to  **  legal  interest"  The  defendants*  sohd- 
tors  entered  into  no  discussion  of  the  terms  offered,  and 
rejected  them  altogether.  Under  these  circumstances, 
the  defendants  Berridge  must  be  considered  to  have 
caused  the  suit,  and  must  pay  the  costs  np  to  the  hear- 
ing, except  the  additional  costs  caused  by  making  Kisch, 
Bunyard  and  Cave  parties,  which  additional  costs 
they  were  entitled  to  receive  from  the  plaintiff. 

With  reference  to  the  plaintiff's  claim   to  have  the 
policy  for  1,200/.,    His    Honour    said,    that   this  was 
clearly  the  last  thing  Nesbitt  wanted  ;  but   upon  his 
death,  the  policy  became  of  great  value,  and  this  claim 
was  then  set  up.     The  question  was  governed  by  the 
principle  that  rights  and  obligations  were  correlative 
If  Miss  Jackson  had  been  bound  to  keep  the  original 
policies  on  foot,  the  plaintiff  might  have  established  his 
claim  to  the  substituted  policy.     But  there  was  nothing 
in  the  mortgage  deed  to  compel  Miss  Jackson  to  keep  up 
the  original  policies.      If  she  had  ke2)t  them  up,  she 
would  have  been  antitled  to  be  credited  with  the  pay- 
ments she  made  for  premiums  ;  and  Kesbitt,  on  redeem- 
ing  the    mortgage,   would  have  been  entitled  to  the 
policies.     But  the  policy  for  1,200/.  was  kept  up  by  her 
under   an    arrangement  not  binding  on  Nesbitt,  who 
might  have  said,  "  you  cannot  compel  me  to  take  this 
policy,  or  to  give  you  credit  for  the  sums  paid  for  pre- 
miums."   The  plaintiff  is,  therefore,  not  entitled  to  the 
proceeds  of   this  policy.      The  supplemental  bill  was 
wholly  unnecessary,  and  must  be  dismissed  with  costs. 

The  transaction  must  be  set  a.side,  so  far  as  it  was 
a  sale  of  the  equity  of  redemption,  and  the  mortgages 
and  assignments  must  stand,  only  as  a  security  for  the 
principal  interest  and  costs  d^e  upon  the  mortgage,  and 
for  75/.  and  interest  at  5  per  cent.,  the  costs  not  includ- 
ing the  costs  of  suit  specially  disposed  of.  There  must 
be  a  redemption  decree  upon  this  principle. 

As  regards  the  defendant  Kisch,  the  bill  was  clearly 
not  sustainable  against  him.  The  prayer  that  he  might  be 
declared  a  trustee  for  the  plaintiff  of  the  moneys  he  had 
received,  could  only  be  supported  on  the  ground  that 
the  transaction  might  be  good  so  far  as  the  defendants 
Berridge  were  concerned,  but  bad  as  against  him.  ^^ 
was  not  easy  to  see  how  this  could  occur  ;  but  if  it  could, 
the  relief  asked  against  Kisch  was  separate  and  distinct, 
and  ought  not  to  have  been  asked  in  this  suit.  The  bill, 
therefore,  seemed  to  be  demurrable. 

His  Honour  then  referred  to  its  having  been  said,  that 
the  chaises  of  fraud  precluded  Kisch  from  demurring, 
and,  after  noticing  the  protestation  against  any  admis- 
sion of  the  truth  of  the  plaintiff's  allegations  in  the 
ordinary  form  of  demurrer,  he  proceeded  to  say,  that  a 
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more  serious  and  dangerous  doctrine  could  not  be  intro- 
duced ;  and  that  it  ought  to  be  folly  understood,  that 
such  charges,  in  a  bill  which  had  been  demurred  to,  made 
no  impression  whatever  upon  the  Judge's  mind,  or  upon 
that  of  any  reasonable  man  who  understood  the  nature 
of  a  demurrer.  Lord  Cottenham  had,  in  one  case, 
refused  a  defendant  his  costs  on  this  ground  alone ;  but 
he  would  not  go  so  far.  His  Honour  then  proceeded  to 
examine  the  conduct  of  the  defendants,  Kisch,  Bunyard 
and  Cave,  and  decided  that  they  were  none  of  them  en- 
titled to  receive  costs. 


Master  of  the  Bolls. 

29,  30,  31  Jan.  1863. 


WiNDovEB  t\  Smith. 


Copyright  of  designs— 5  d:  6  Vict,  c.  100—6  <e-  7 

Vict,  c,  65.' 

The  provUuyiis  of  6  d:  7  Vict,  c,  65,  relate  otHy  to  new 
or  original  designs  having  re/erencs  to  sotnt  purpose  of 
utility.  The  purpose  of  utility  must  be  specified  on  the 
register;  arid  the  shape  or  configuration  for  which  Vie 
design  is  registered  must  conduce  to  the  specified  purpose  of 
utility. 

When  a  thing  has  been  previously  applied  in  the  same 
manner  and  to  the  same  purpose^  it  cannot  by  merely 
varying  the  stze,  be  made  the  subject  of  a  copyright  under 
the  above-mentioned  Act, 

This  was  a  suit  to  restrain  the  alleged  pu^cy  by  the 
defendant  of  a  design  for  a  '* dog-cart  phaeton"  which 
had  been  registered  by  the  plaintiff  under  the  6  &  7 
Vict.  c.  65 ;  the  bill  also  prayed  an  account  of  profits 
made  by  the  defendant,  and  of  damages  sustained  by 
the  plaintiff. 

The  peculiarity  of  the  plaintiff's  design  consisted  in 
the  arrangement  or  disposition  with  reference  to  each 
other  of  four  separate  parts,  viz.,  the  front  seat,  the 
''opera-board,"  the  boot,  and  the  arch  under  the  front 
seat  which  allowed  the  wheel  to  pass  under  the  body  of 
the  carriage  when  turning.  No  one  of  these  parts  was 
claimed  as  new,  but  the  shape  or  configuration  produced 
by  the  combuiation  of  the  whole  was  claimed  and  regis- 
tered as  an  original  design,  and  the  purpose  of  utility 
to  which  such  design  had  reference  was  stated  in  the 
certificate  of  registration  to  be,  that  by  reason  of  the 
oonfiguration  higher  front  wheels  could  be  used,  whereby 
closer  coupling  was  rendered  possible,  and  a  saving  of 
hone-power  was  thereby  effected. 

The  Master  of  the  Rolls,  at  the  request  of  the  parties, 
undertook  the  determination  of  the  question  of  fact, 
without  the  intervention  of  a  jury.  Carriages  eon- 
structed  by  the  plaintiff  and  defendant  resjtectively  were 
brought  within  the  precincts  of  the  Court,  and  were 
inspected  by  His  Honour.  They  were  constructed  with 
four  wheels,  and  with  two  seats,  back  to  back,  to  carry 
four  persons^  The  **  opera-board  "  was  a  piece  attached 
to  the  foot-board  of  the  hind-seat,  to  protect  the  occu- 
pants of  that  seat  from  the  pole  of  a  carriage,  which, 
as  on  an  open-night,  might  be  immediately  following. 


The  defendant  admitted  that  he 'had  seen  a  carriage 
of  the  design  in  question,  which  had  been  built  by  the 
plaintiff,  that  he  had  been  struck  by  its  style  and  ele- 
gance,  and  had  sent  a  servant  to  examine  and  measure 
it ;  he  denied,  however,  that  he  was  aware  that  the 
design  was  registered. 

TKe  case  now  came  on  upon  motion  for  decree.  The 
plaintiff's  copyright  had  ceased  by  effluxion  of  time, 
between  the  time  when  the  bill  was  filed  and  the  hearing. 

Selwyn,  Q.C.,  and  Bcvir^  for  the  plaintiff. 

Baggallay,  Q.C,  and  Shebbeare,  for  the  defendant, 
argued  that  the  plaintiff's  case  was  based  upon  a  mis- 
conception of  the  statutes  relating  to  the  copyright  of 
designs;  that  the  5  &  6  Vict.  c.  100,  related  to  the 
copyright  of  designs  f(V  ornamental  purposes,  while  the 
6  ft  7  Vict.  c.  65,  related  to  the  copyright  of  designs 
having  reference  to  some  purpose  of  utility ;  that  the 
plaintiff's  design  was  registered  under  the  latter,  and 
not  under  the  former  Act;  that  the  only  purpose  of 
utility  referred  to  in  the  register  was,  the  gain  of  power  by 
means  of  the  closer  coupling  consequent  upon  the  higher 
front  wheels ;  that  neither  the  shape  of  the  seat,  the 
opera-board,  or  the  boot,  had  any  bearing  whatever  upon 
the  alleged  purpose  of  utility ;  whilst  the  height  of  the 
arch  under  the  carriage,  and  the  height  of  the  front 
wheels,  necessarily  depended  upon  and  limited  each  other ; 
that  this  must  be,  and  was  so,  in  every  carriage ;  and 
that  this  part  of  the  plaintiff's  claim  was  no  novelty,  and 
was  not  a  subject  for  copyright  at  all 

Various  technical  objections  were  also  taken,  but 
having  regard  to  the  ground  on  which  His  Honour's 
judgment  proceeded,  it  is  thought  unnecessary  to  state 
them  in  detail. 

Selwyn,  Q.C,  in  reply,  aigued,  that  the  policy  of  the 
statutes  in  question  was  to  foster  and  encourage  the  art 
of  designing,  and  for  this  purpose  to  give  protection, 
and  for  a  limited  time  a  monopoly,  to  designs  as  such  ; 
that  the  object  of  the  6  &  7  Vict.  c.  65,  was  to  extend 
the  provisions  of  5  &  6  Vict.  c.  100,  to  such  designs  as 
were  not  strictly  within  the  terms  of  the  latter  Act ;  that, 
on  the  construction  of  6  &  7  Vict.  c.  65,  the  article  of 
manufacture  to  which  the  design  was  applied,  not  the 
design  itself,  was  required  to  Iiave  reference  to  some  pur- 
pose of  utility  ;  that  even  if  this  were  not  so,  it  was  not 
requisite  that  the  design  should  accomplisli,  or  bo  the 
cause  of,  the  purpose  of  utility,  but  only  that  it  should 
have  reference  thereto  ;  that  the  protection  afforded  by 
the  Act  was,  not  a  patent  for  an  article  of  utility,  but  a 
copyright  for  a  design,  i.  «.,  for  the  shape  or  configuration 
of  the  article,  or  some  part  thereof ;  and  this  copyright 
of  the  plaintiff  the  defendant  had  infringed. 

31  Jax.  1863. 

Thb  Mast£U  of  the  Rolls  held,  that  the  plaintiff  hod 
failed  in  establishing  his  case.  The  question  depended 
in  some  degree  on  the  construction  of  the  5  &  6  Vict, 
c.  100,  and  the  6  &  7  Vict.  c.  65.     Both  those  Acts  were 
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passed  for  the  purpose  of  giving  a  temporary  monopoly 
of  the  right  to  apply  designs  to  articles  of  manufactm*c  ; 
the  first  Act  liad  reference  to  the  ornamental  nature  of 
the*design,  aiul  conferred  the  monopoly  in  respect  of  its 
beauty  ;  tlie  second  Act  had  reference  to  the  utility  of 
the  design,  and  conferre<l  the  monopoly  in  respect  of  its 
utility.     It  was  possible  that  some   designs  might  be 
registered  under  either,  or  botli,  of  the  Acts  ;  but  in 
the  present  case,  the  plaintiff  had  registered  only  imder 
the  6  &,  7  Vict.  c.   65y  and   in  order  to  see  what  he 
claimed,  recourse  must  be  had  to  tlie  certificate  of  regis- 
tmtion.     The  plaintiff  there  claimed  as  novel,   and  as 
the  subject  of  his  copyright,  the  configuration  or  adapta- 
tion to  each  other  of  four  parts  of  the  carriage,  viz., 
the  front  seat,  the  opera-board,  the  boot,  and  the  arch 
imder  the  front  seat ;  and  the  sole  purpose  of  utility 
refen-ed  to  in  the  register  was  the  use  of  higher  front- 
wheels,  which  allowed  of  closer  coupling,  and  thereby 
effected  a  savin^:;  of  power.     Neither  the  form  of  the 
front-scat,  the  opera-board,  or  the  boot,  w^as  novel,  or 
had  any  possible  bearing  on  the  specified   purpose  of 
utility.     It  had  been  shown,   indeed,   that  the  opera- 
board  was  an  advantage,  ginng  assistance  to  persons 
getting  into  the  hind-seat,  and  acting  as  a  protection  to 
such  persons  when  seated  against  the  pole  of  another 
Ocuriage  following  in  close  proximity ;  but  this  advan- 
tage, or  purpose  of  utility,  was  not  that  in  respect  of 
which  the  plaintiff  had  registered  his  design,  and  obtained 
his  copyright     The  use  of  a  lugher  arch  under  the  seat, 
so  as  to  allow  of  the  use  of  a  larger  fore-wheel  was,  no 
doubt,  conducive  to  the  utility  claimed  by  the  plaintiff ; 
but  His  Honour  was  of  opinion  that  this  particular  arch 
was  not  such  a  novelty  as  to  entitle  a  person  to  a  copy- 
right of  it     Four- wheeled  carriages  had  for  a  long  time 
been  made  with  an  arch  for  the  pui*i)ose  of  permitting 
the  fore-wheels  to  pass  under  the   botly,  when  it  was 
rcfiuired  to  turn  the  carriage  round  ;  the  only  difference 
between  the  plaintiff's  and  any  other  arch  was,  that  it 
was  a  few  inches  liigber,  so  as  to  admit  of  the  passage 
under  the  body  of  a  wheel  whose  diameter  was  five  or  six 
inches  larger  than  in  the  ordinary  consti'uction.     The 
8ai»io  application  of  the  same  thing  to  the  same  pur- 
poso  could  not  become  the  subject  of  copyright  rcgis- 


Master  of  the  Bolls. 

31  Jan.  1863. 


ACLAND  r.  G HAVENER. 


Mortgage — Surety  Estate — Words  ''prow  tnsuM- 

I 

,      cient " —  Validity  of  Conipi'omise  under  Poicer  of 
Sale, 

A  mortgagee  upon  two  estates,  one  of  which  ica.^  not  to  he 
had  recourse  to  unless  tfu  oilier  proved  insuji^icnt,  instiiuti'l 
a  redemption  suit  against  the  jtrior  inortgagees  of  the  other' 
property,  setting  up  various  doubtful  claims  against  tJiCM. 
ThJi  prior  inortgagees  offered  a  small  svi.i  of  iwjiveii  for  Vte 
purehhse  of  her  interests.  She  applied  to  the  owners  of  ikf 
surety  estate,  offering  eitJier  to  sell  to  t/um  on  the  sam': 
terms,  or  to  allow  //«^/ji  to  co)Uinue  tlie  suit.  Titer/  refasnl 
or  neglected  to  do  anything,  and  she  then  sold  to  the  prior 
mortgagee. — 

Held,  that,  under  the  cireumstajiees,  the  sale  ira^  bimliH^ 
on  tlie  owners  of  the  surety  estate. 

This  was  the  hearing  of  a  suit  to  foreclose  the  e»juit  j 
of  redemption  in  an  cstite  called  the  Chapel  HouiH: 
estate,  which  Miss  Sarah  Juliana  Waller  had  mortgaged 
to  the  plaintiff,  Mrs.  Acland,  as  an  additional  secnrity 
for  the  repayment  of  a  sum  of  5000/.  advanced  to  Miss 
Waller's  brother,  Thomas  Waller,  on  the  security  of  cer- 
tain estates  belonging  to  liira. 

By  the  indenture  of  mortgage,  which  was  daterl  the 
30th  of  August,  1830,  and  contained  powers  of  sale  in 
the  usual  form  extending  over  all  the  property  thereby 
mortgaged,  it  was  provided  that  recourse  should  not  be 
had  to  the  property  of  the  said  Miss  Waller  thereby 
mortgaged,  and  the  same  should  not  be  sohl,  unless  the 
property  of  the  said  Thomas  Waller  thereby  mortgaged 
should  prove  an  insufficient  security,  and  the  moneys 
produced  by  the  sale  thereof  should  prove  insufficient  to 
pay  and  satisfy  to  the  plaintiff,  Airs.  Acland,  such  snm 
and  sums  of  money  as  might  be  due  and  owing  to  her  by 
virtue  of  the  said  indenture. 

Miss  Waller  died  in  May,  1847,  having,  by  her  will 
dated  the  3l8t  of  March,  1847,  devised  the  Chapel  House 
estate  to  the  defendants  upon  trust  for  sale,  half  the  pro- 


tration,  merely  by  making  the  thing  a  little  larger  than    ceeds  being  given  to  one  of  the  defendants  for  his  owil 
it  had  been  made  before.  j  benefit. 

The  plaintiff's  design  was  unquestionably  one  of  great  Mrs.  Acland  took  her  mortgage  on  Thomas  Waller's 
!>cauty,  and  His  Honour  was  judicially  satisfied  that  the  property  subject  to  two  mortgages,  one  for  1000 A  then 
plaintiff  had  been  the  first  to  constnict  a  carriage  of  that  vested  in  Mary  Rashleigh,  the  other  for  50002.  then 
configuration.     But  the  defect  of  the  plaintiff's  case  was,     vested  in  Thomas  Cape. 

thiit,  though  there  was  such  a  combination  of  beauty  and  '      Rashleigh's  mortgage  for  10007.  had  since  been  increased 
utility  as  might  jwssibly  have  been  the  subject  of  a  ,  to  r,8507.,  tlirough  a  compromise  of  a  disputed  claim  to 


copyright,  for  the  present  pui-pose  the  existing  certificate 
of  registration  could  alone  be  looked  to,  that  the  con- 
ilguration  therein  claimed  as  new  had  no  reference  to 


tack  a  further  advance  of  700/.,  which  had  been  effected 
with  the  concurrence  of  all  parties  concerned,  including 
the  defendants. 


the  pur[)ose  of  utility  therein  specified,  and  that  the  only  Tlie  transferrees  of  Cape's  mortgage  for  5000/.  claimeil 
part  of  the  carriage  described  in  the  certificate  which  had  ^  to  be  entitled  in  priority  to  Mrs.  Aoland  to  a  charge  not 
any  sui-h  reference  was  not  a  subject  for  copyright  at  all.  i  only  for  the  original  5000/.,  but  also  for  a  further  advance 


TIio  bill  must  be  dismissed,  with  costs. 


of  3000/.,  and  a  further  sum  of  1,804/.  15«.  alle^l  to 
have  been  expended  in  obtnining  a  renewal  of  certain 
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leaseholds  foniiing  part  of  the  property  mortgaged  by 
Thomas  Waller. 

In  April,  1860,  the  plaintUr,  Mrs.  Acland,  instituted 
a  suit  of  Aclaml  v.  Buller^  seeking  to  redeem  the  prior 
iucumbrancers  on  Thomas  Waller's  property,  and  to  foi*e- 
close  the  subsequent  incumbrancers,  and  raising  various 
tjuestions,  of  which  the  most  material  were  (1st),  whether 
Mi-s.  Acland  could  make  out  a  claim  to  priority  as  against 
Cape's  original  mortgage  for  5000Z.  ;  (2nd)  whether  the 
further  advance  of  3000Z.  was  entitled  to  priority  over 
her  mortgage  ;  and  (3rd),  whether  the  transferrees  of 
Cape's  mortgage  were  liable  to  account  as  mortgagees  in 
possession. 

A  cross  suit  of  Baillie  v.  Acland  was  subsequently 
instituted  by  the  transferrees  of  Cape's  mortgage  as 
plaintiffs. 

The  attempt  to  establish  Mrs.  Acland's  priority  over 
( 'ape's  original  mortgage  for  5000/.  proved  hopeless. 

The  priority  of  the  further  advance  of  30002.  depended 
upon  the  question,  whether  the  fact,  that  J.  £.  Buller  had 
acted  as  solicitor  for  all  parties,  both  upon  the  mortgage 
to  Mrs.  Acland,  and  upon  the  further  advance  by  the 
prior  mortgagees,  affected  the  latter  with  notice  of  Mrs. 
Acland's  mortgage. 

Messrs.  Smart  and  Buller,  who  were  the  solicitors  of 
all  parties,  had  received  the  greater  pai^  of  the  rents, 
and  a  question  was  raised  whether,  under  the  circum- 
stances, they  ought  to  be  held  to  have  received  them  on 
behalf  of  the  first  mortgagees,  or  as  the  agents  and  with 
the  implied  sanction  of  all  the  incumbrancers. 

The  affidavit  of  Mrs.  Acland's  solicitors  stated  that 
they  had  endeavoured  to  ascertain  the  probable  result  of 
the  accoimts  if  taken  as  against  mortgagees  in  possession, 
and  had  come  to  the  conclusion  that,  after  paying  the 
prior  incumbrances  and  the  costs  of  the  suit,  nothing 
would  be  left  for  Mrs.  Acland,  even  assuming  that  the 
3000/.  charge  was  postponed  to  her  mortgage.  Under 
these  circumstances,  many  of  which  only  became  known 
to  Mrs.  Acland  and  her  advisers  through  the  proceedings 
in  these  suits,  Mrs.  Acland's  solicitors,  Messrs.  Lake  and 
Kendall,  on  the  22nd  of  February,  1862,  wrote  to  the 
defendants'  solicitors  as  follows  : — 

**  Being  now  in  possession  of  further  information  than 
we  possessed  when  our  suit  was  first  instituted,  and 
having,  in  Mrs.  Acland's  interest,  very  carefully  con- 
sidered her  prospects  under  both  (suits),  we  have  come 
to  the  conclusion,  that  if  she  can  dispose  of  her  interest 
in  Thomas  Waller's  property,  even  for  a  trifling  sum,  it 
will  be  pnident  of  her  to  do  so.  We  can  obtain  from 
Messrs.  Iieman's  clients  (the  owners  of  the  5000/.  mort- 
gage), the  sum  of  300/.  for  the  purchase  from  Mrs. 
Acland,  of  her  interest  in  Tliomas  Waller's  property, 
comprised  in  the  mortgage  of  the  30th  of  August,  1830, 
and  we  propose  to  accept  it  under  our  power  of  sale  in 
that  deed.  We  are  of  opinion,  that  the  above  sum  is 
more  than  we  should  obtain  from  any  other  parties ;  and 
that  it  is  offered  by  the  prior  mortgagees  rather  to  pur- 
chase peace  than  because  Mrs.  Acland's  interest  is  worth 
so  much ;  but  inasmuch  as  the  exercise  of  our  power  of 


sale  may  affect  your  clients'  right  to  redeem  Thomas 
Waller's  property,  we  wish  before  we  accept  this  ofier, 
to  give  to  Miss  Waller's  devisees  the  option  of  purchasing 
upon  the  same  terms,  which  we  now  do.  • 

"We  liavo  alreaily  furnished  you  with  a  statement  of 
the  figures  in  the  two  suits,  and  we  think  that,  upon 
consideration  of  them,  you  will  be  satisfied,  that  in  no 
event  could  Miss  Waller's  devisees  profit  by  the  con- 
tinuance of  the  litigation.  We,  therefore,  beg  formally 
to  say,  that  we  are  advised  that  Mrs.  Acland  cannot 
hope  to  establish  priority  over  Cape's  5000/.,  and  that 
upon  this  footing,  the  result  of  the  accounts,  even  in 
the  most  favourable  point  of  view,  offers  such  a  poor 
prospect,  that  Mrs.  Acland  thinks  it  better  to  submit 
to  a  certain  loss,  than  incur  the  risk  of  a  further  litiga- 
tion. Wc  also  think,  tlmt,  in  no  possible  event  can 
Miss  Waller's  property  be  relieved.  At  the  same  time 
we  are  prepared  to  affoid  you  the  fullest  information 
upon  the  accounts,  and  to  show  you  our  mortgage  de^d, 
and  any  other  papers,  so  that  you  may  have  every  opi>oi'- 
tmiity  of  forming  a  correct  opinion  for  yourselves. 

"  If  you  think  bettor  of  the  case  than  we  do,  we  are 
prepared  to  advise  Mrs.  Acland  to  assign  to  Miss 
Waller's  devisees  her  security  on  Thomas  Waller's  pro- 
perty ;  or  to  sell  to  them  that  property  under  the  power 
of  sale  for  the  sum  of  300/.,  Miss  Waller's  devisees  sub- 
mitting to  be  foreclosed  at  once  by  Mrs.  Acland  ;  or,  if 
you  prefer  it,  we  are -willing  to  continue  the  suits, 
or  to  allow  your  clients  to  continue  the  suits,  on 
having  a  proper  indemnity  (secured  by  property  other 
than  Miss  Waller's  mortgaged  estate)  for  the  costs  of 
both  suits  and  the  300/.  which  she  can  now  obtain,  and 
an  undertaking  tliat  the  rents  and  pi-ofits  of  Miss 
Waller's  estate  are  to  be  retained  and  accumulated  in 
the  meantime  for  Mrs.  Acland's  security. 

•*  If  both  these  offers  be  refused,  we  beg  to  inform  you 
that  we  shall  proceed  under  the  i)ower  of  sale,  and 
accept  Messieurs  Leman's  offer  of  300/.  If  yom*  clients 
are  disposed  to  accept  any  of  the  above  offers,  be  so 
good  as  to  inform  us  within  one  week  from  this  date. 

"  When  our  sale  is  complete  we  shall,  on  Mrs.  Acland's 
behalf,  take  such  steps  as  may  be  right  to  enforce  Mrs. 
Acland's  security  on  Miss  Waller's  property." 

The  defendants'  solicitors  did  not  accept  any  of  the 
offers  contained  in  this  letter.  Tliey  contended  that 
the  defendants,  being  in  part  trustees  for  other  persons, 
had  no  power  to  purchase  Mrs.  Acland's  interests  in 
Thomas  Waller's  propeiiy,  or  to  enter  into  or  conduct 
unnecessary  litigation,  and  protested  against  these  inte- 
rests being  sold  to  the  prior  mortgagees  before  their 
value  had  been  properly  ascertained. 

Mrs.  Acland,  nevertheless,  in  professed  exercise  of  her 
power  of  sale,  sold  to  the  transferrees  of  Cape's  mortgage 
for  300/.,  all  Thomas  Waller's  property,  comprise*!  in 
her  mortgage,  subject  to  the  claims  of  the  prior  mort- 
gagees, and  then  instituted  this  suit  for  the  foreclosure 
of  Miss  Waller's  property,  the  whole  5000/.,  together 
with  laige  arrears  of  interest  being  still  owing  to  her, 
after  allowing  for  the  800/.  received  as  purchase-mouoy. 
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According  to  the  plaintifTs  evidence,  Miss  Waller's 
property  would  not  be  sufficient  to  pay  her  more  than 
10«.  in  the  pound. 

'ftie  defendants  endeavoured  to  prove  that  the  total 
value  of  Thomas  "Waller's  property  had  been  estimated 
too  low  ;  but  the  highest  value  placed  upon  it  by  any  of 
their  witnesses  was  6,500Z. 

Sclwfpif  Q.C.y  and  Erskine,  for  the  plaintiff,  contended 
that  she  had  done  all  she  was  bound  to  do  before  pro- 
ceeding against  Miss  Waller's  property,  and  that  the 
l)0wer  of  sale  had  been  exercised  bond  JitU, 

Lloyd,  Q.C.,  and  MartbidaU,  for  the  defendants, 
relied  upon  the  pi-oviso  in  the  mortgage-deed,  and  con- 
tended that  it  was  necessary  that  Thomas  Waller's  estates 
should  be  actually  sold,  which  had  not  been  done,  ajs  the 
price  paid  hati  been  given  rather  to  get  rid  of  the  suit  of 
Adand  v.  BiUUr,  than  as  the  purchase  money  of  the 
estates.  The  plaintiff  had  asserted  a  variety  of  claims 
in  Adand  v.  Buller,  and  it  could  not  now  be  presumed 
in  her  favour  that  they  were  without  foundation.  And 
if  they  were  well  founded,  her  interest  was  worth  very 
much  more  than  300/.  According  to  Lord  Eldon,  a 
creditor,  before  proceeding  against  a  surety,  was  bound 
cither  himself  to  put  liis  ren^cdies  in  suit  or  to  put  the 
surety  in  a  position  to  do  so.  Here  the  plaintiff,  the 
creditor,  had  involved  herself  in  a  mass  of  litigation, 
and  she  was  not  entitled  afterwards  to  offer  the  defendants 
the  sureties  the  alternatives  of  placing  themselves  in  her 
very  uncomfortable  position,  or  of  taking  300/.  only  as  a 
oompromise. 

The  Master  of  the  Rolls  said,  that  the  plain- 
tiff was  obviously  entitled  to  the  decree  she  asked.  Mr. 
Martindale  had  very  correctly  stated  the  duty  of  a 
creditor  towards  a  surety,  bat  here  the  plaintiff  had 
fulfilled  that  duty.  It  was  not  pretended  that  any  of 
the  complications  affecting  Thomas  Waller's  property  had 
been  created  by  the  plaintiff.  She  had  unfortunately  ad- 
vanced her  money  on  the  security  of  a  very  much 
incumbered  estate,  and,  through  the  acts  of  others, 
these  incumbrances  had  been  greatly  increased.  On 
discovering  this,  she  filed  a  bill  for  foreclosure  and  re- 
demption, but  soon  found  that  it  would  be  very  expen- 
sive and  difficult  to  proceed  vniYi  the  suit.  The  course 
which  she  then  adopted  was  the  simplest  and  most 
proper  that  covild  be  conceived.  Her  solicitors  wrote  a 
letter  offering — [Here  His  Honour  stated  the  substance  of 
the  terras  offered] — and  the  s^ireties  neglected  or  declined 
this  offer. 

It  had  been  contended  for  the  defendants,  that  the  sale 
was  at  an  undervalue.  As  to  this,  the  burden  of  proof 
was  upon  them.  The  highest  value  put  upon  the  pro- 
perty by  the  defendants*  evidence  was  6,500/.,  and  the 
claims  in  resi>ect  of  incumbrances  prior  to  the  plaintiff's 
mortgage  amounted  to  9,350/.  Whether  these  claims 
could  be  cut  down,  and  to  what  extent,  depended  upon 
intricate  questions,  originating  in  Mr.  BuUer^s  frauds 
and   irregularities,  as  to  whether   a   particular  person 


was  mortgagee  in  possession  and  as  to  whether  a  first 
mortgagee  making  a  further  advance  had  constnictivf 
notice  of  a  prior  mortgage.  If  all  these  questions  bad 
been  submitted  to  the  public  at  an  auction  with  full 
explanations,  it  was  certain  that  no  one  would  have  bees 
found  to  give  300/.  for  such  a  mero  chance.  In  obc 
event  the  purchaser  would  get  nothing  at  all,  in  tk 
other,  a  sum  to  be  realised  only  after  very  expenaTe 
litigation.  The  defendants  also  contended  that  the  ZWA. 
was  paid  merely  to  get  oat  of  the  litigation,  but  tbe 
proviso  merely  required  that  the  security  should  "prove" 
or  turn  out  insufficient,  not  that  the  plaintiff  should  prove 
or  establish  its  insufficiency.  There  must  be  a  decree  for 
foreclosure  of  the  defendants'  equity  of  redemption. 


Kindersley,  V.-C.  1   Reeve  t?.  Whitmore. 
27,  28,  29,  31  Jan.  1863.  J    Martin  v.  Whitmore. 

Bill    of  Sfik  —  Licence    to    seize    after-acquired 

cJuittels, 

A  licence  to  seize  after'aequired  chatiela,  unless  dearly 
intended  to  operate  as  an  agrcsin^nt  to  assign,  does  wit 
tmiU  actual  seizurey  give  the  grtuUee  an  equilable  inUrtsi 
in  the  chattels. 

These  suits  were  instituted  for  tihe  purpose  of  deter- 
mining  the  priorities  of  the  several  incumbrances  upon 
the  bricks,  plant,  &c.,  on  a  brickfield  belonging  to  W.  D. 
Simpson. 

By  an  indenture,  dated  the  12th  of  Januar}^  1858, 
W.  D.  Simpson  assigned  to  T.  Hendrick,  his  cxecutoi^ 
administrators,  and  assigns,  all  the  bricks  then  bcitigy  «• 
thereafter  to  fte,  and  the  plant  then  being  on  the  brickfield, 
by  way  of  mortgage  for  securing  the  investment  of  the 
sum  of  1,8007.  New  Three  per  Cents. 

By  an  indenture,  dated  the  26th  of  May,  185P,  aiid 
made  between  W.  D.  Simpson  of  the  first  paii;,  T.  Hen* 
drick  of  the  second  part,  and  D.  Green  of  the  third 
part,  reciting  (among  other  things)  the  indenture  of  the 
12th  of  January,  1858,  W.  D.  Simpson  assigned  to  D. 
Green,  his  executors,  administrators,   and  assigns,  aD 
the  prepared  clay,  bricks,  plant,  &c.,  then  on  the  brick- 
field, byway  of  mortgage  for  securing  8000/.  and  interest; 
and  the  same  indenture  contained  a  power  for  D.  Green, 
his  executors,  administrators,  or  assigns,  after  default 
in  payment  of  the  mortgage  debt  and  one  day's  notice, 
to  take  possession  of  and  sell  i/««  said  clay,  bricks, 
plant,  &c.,  and  to  dispose  of  the  proceeds  as  therein 
mentioned;   and  by  the  same  indenture  T.  Hendrick 
agreed  that  his  security  should  be  postponed  to  the 
security  thereby  created ;  and  by  the  same  indenture 
W.  B.  Simpson  granted  to  D.   Green,   his  exccntors, 
administrators,  and  assigns,  licence  at  all  times  during 
the  continuance  of  the  security  to  enter  the  brickfit-l", 
and  to  seize  all  and  every  the  clay,  bricks,  plant*  *c» 
which  migM  then  be  upon  the  premises,  in  such  and  w 
like  manner  as  if  the  same  formed  x>art  of  the  chattels 
and  effects  thereby  assigned,  or  intended  so  to  be. 
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On  the  13th  of  June,  1859,  B.  Green  deposited  the 
indenture  of  the  26th  of  May,  1859,  with  Messrs.  Mai'tin 
&  Co.,  his  bankers^  as  a  security  for  his  present  and 
future  debts  to  them,  and  signeil  a  memorandum,  to  that 
effect. 

By  an  indenture,  dated  the  38th  of  October,  1860, 
W.  D.  Simpson  assigned  to  J.  Reeve,  his  executors, 
atlmiuistrat^rs,  and  assigns,  all  the  jirepared  (;Iay,  bricks, 
plant,  &c.,  on  the  brickfield,  [subject  to  the  two  former 
secuiities,]  by  way  of  mortgage  for  seciu-ing  2,159/.  and 
interest,  and  on  the  same  day  J.  Reeve  took  possession 
of  the  brickfield. 

Shortly  afterwards  D.  Green  became  bankrupt,  and 
Ilia  assignees,  through  their  officer,  attempted  to  take 
possession  of  the  brickfield. 

J.  Reeve  thereupon  institute*!  the  first-mentioned  suit ; 
but  being  ignorant  of  the  deposit  made  by  D.  Green  to 
Martin  &  Co.,  did  not  make  the  latter  parties. 

Martin  &*  Co.  then  instituted  the  second  suit,  and  J. 
Reeve  amendeil  his  bill  by  making  Martin  &  Co.  parties. 

W.  D.  Simpson  became  banknipt  after  the  institution 
of  the  suit  of  Jteeve  r.  WhUinore,  and  his  assignees,  as 
well  as  those  of  D.  Green,  disclaimed  all  interest  in  the 
property. 

The  principal  question  in  tlie  causes  turned  upon  the 
effect  of  the  ijidenture  of  the  26th  of  May,  1869,  with 
respect  to  the  bricks,  plant,  &c.,  which  had  come  upon 
the  brickfield  after  the  date  of  its  execution,  ns  to  which 
it  was  contended  by  J.  Reeve  and  T.  Hendrick,  that  D. 
Green  and  his  assignees  took  no  interest  imtil  actual 
seizure ;  by  Martin  &  Co.,  that  the  licence  alone  operated 
as  an  equitable  assignment. 

W.  Pearson  (with  him  Glasse,  Q.C.),  for  J.  Reeve,  and 
Bailij,  Q.C.,  and  Fry,  for  T.  Hendrick,  cited 

Coiif^reve  v.  £ceUs,  10  Exch.  298. 

Allalt  V.  Carr,  6  W.  R.  578. 

Gale  v.  Burnell,  7  Q.  B.  850. 

Holroyd  v.  Marsluill,  in  Dom.  Proc.  11  W.  R.  171. 

J.  H.  Pahner,  Q.C,  and  T.  Stevais,  for  Martin  &  Co., 
cited 

Holroyd  r.  Marshall,  uhi  svprd. 
Bum  V.  Carvallio,  4  My.  &  Cr.  690. 
Lepard  v.  Vertian,  2  Ves.  &  B.  51. 

Bt^ry,  for  the  assignees  in  bankruptcy  of  W.  D. 
Simpson. 

W.  Pearson,  in  reply. 

KiMPEBSLET,  V.-C,  said,  that  it  was  well  settled  that 
an  assignment  or  an  agreement  to  assign  after-acquired 
chattels,  though  inoperative  at  law,  had  the  effect  in 
equity  of  passing  an  interest  in  the  chattels  immediately 
upon  their  coming  into  the  possession  of  the  party 
assigning  or  agreeing  to  assign ;  nor  was  the  language 
material,  provided  the  intention  to  make  such  an  agree- 
ment could  be  established  ;  but  there  was  no  authority 
for  the  proposition,  that  a  licence  to  seize  such  chattels 
was  necessarily  equivalent  to  an  agreement  to  assign. 


In  the  present  case,  the  instrument  in  question, 
though  it  recited  an  instrument  which  expressly  pur- 
ported to  assign  after-acquired  chattels,  showing  that 
the  parties  knew  such  an  assignment  to  be  possible,  was 
confined  in  its  operative  part  to  existing  chattels,  and  there 
was  no  mention  throughout  of  after-acquired  chattels, 
except  in  the  licence  to  seize.  Upon  the  construction 
of  the  whole  instmment,  his  conclusion  was,  that  the 
parties  intended,  that  there  should  be  an  assignment  of 
existing  chattels,  but,  as  to  after-acquired  chattels,  a 
mere  licence  to  seize,  requiring  actual  seizure  to  com- 
plete the  title.  It  must  be  declared  that  the  indenture 
of  the  26th  of  Ma}'  1859,  did  not  operate  as  an  assign- 
ment in  equity  of  any  chattels  not  on  the  brickfield 
at  the  date  of  its  execution. 


Eindersleyy  V.-C. 

30  Jan.  1863. 


Swift  ».  Swift. 


WUl  —  Construction  —  Tritst  hy  Reference—' 
Surviviiig  Children, 

Where  there  is  a  bequest  to  A,  for  life,  and  then  to  the 
suTTviving  children  of  A.,  to  he  paid  to  tliem  on  attaining 
tventy-oiie,  and  a  bequest  to  B.  for  life,  and  then,  to  the 
children  of  B,  **at  the  same  times,  and  in  the  same 
manner,'*^  the  surviving  children  only  of  B.  take  under 
the  second  bequest, 

Cornelius  Swift  by  his  will  bequeathed  a  sum  of  stock 
to  trustees  upon  trust  as  to  part  thereof  for  his  daughter 
Ann  Elizabeth  Young  for  her  life,  and  after  her  decease, 
"upon  trust  to  pay,  assign,  and  transfer  the  capital 
unto  all  and  every  the  child  and  children  of  his  said 
daughter  who  should  be  living  at  the  time  of  her 
decease,  equally  to  be  divided  between  them,  if  more 
than  one,  the  shai*es  of  the  sons  to  be  paid  on  their 
attaining  their  respective  ages  of  twenty-one  years,  and 
the  shares  of  the  daughters  upon  their  attaining  that 
age  or  marrying,  which  should  first  happen,"  with 
directions  as  to  maintenance  and  accruer  :  and,  as 
to  another  part  of  the  said  sum  of  stock,  *'upon 
trust  for  the  testator's  daughter  Sarah  Ann  Vowles 
for  life,  and  after  her  decease,  upon  trust  to  pay, 
assign,  and  transfer  the  capital  unto  all  and  every  the 
child  or  children  of  his  said  last-mentioned  daughter, 
at  the  same  titnes,  in  the  same  manner,  and  subject  to 
the  like  benefit  of  survivorship  and  accruer,  and  the 
interest  thereof  to  be  applied  towards  their  main- 
tenance  in  like  manner,  as  was  thereinbefore  men- 
tioned, with  I'espect  to  the  sum  of  stock  bequeathed  in 
trust  for  the  benefit  of  the  testator's  daughter  Ann 
Elizabeth  Young. " 

At  the  time  of  Mrs.  YowW  death  the  stock  bequeathed 
to  her  children  was  standing  in  the  name  of  the  Acr 
countant-General  in  trust  in  the  cause  to  the  account  of 
Sarah  Abu  Yowles  and  her  children. 

A  petition  was  presented  by  her  surviving  children  for 
the  division  of  the  fund  among  them.    The  representa- 


354 


THE  NEW   REPORTS. 


[7  Feb.  IS63L 


tive  of  a  child  of  Mrs.  Vowles,  who  hwl  attained  twenty- 
one,  but  had  not  survived  her,  claimed  a  share. 

Osbonie,  Q.C,  for  the  petitioners,  cited 
Gibbs  V.  Tail,  8  Siin.  132. 

//.  Prcndcrgastj  for  the  representative  of  the  deceased 
child,  cited 

Wihm  v.  Edni,  4  H.  L.  Ca.  257. 

KiNDEiwLKY,  V.-C,  said,  that  there  could  be  no 
doubt  that  the  testator  intended  the  tmsts  of  the  two 
funds  to  be  similar ;  and  although  the  clause  of  reference 
was  not  scientifically  at^curate,  it  was  sufficient  to  show 
that  intention.  The  woixl  "  same  "  was,  of  course,  used 
by  a  very  common  error  for  the  word  "like."  And  by 
comparing  the  clauses  together,  it  api)eared  that  the 
phrase  "at  the  same  times,"  held  a  position  in  the  one 
similar  to  that  of  the  phrase  "  living  at  her  decease,"  in 
the  other,  and  the  phrases  were,  no  doubt,  intended  to 
con-espond.  Tlie  suniving  children  only  of  Mrs.  Vowles 
must  be  held  to  be  entitled. 


Stuart,  V.-C. 
23  J  AX.  1863. 


p    {     HOLDEB  V.    RaMSBOTTOM. 

Will — Construction — Meaning  of  tlie  term  "Plated 


A  report  of  this  case  will  be  found  ante,  p.  307. 

It  appears,  by  the  affidavits  filed  in  the  suit,  that  the 
testator  possessed  two  silver  services,  one  of  solid  silver, 
the  other  plated  —  the  solid  silver  service  had  been 
deposited  at  his  bankers  some  time  previous  to  his 
decease.  It  also  a])pcared  that,  in  additimi  to  these  two 
.services,  tlie  testator  likewise  i)0ssessed  some  solid  silver 
spoons  and  forks,  and  that  these  spoons  and  forks  were 
in  the  house  at  his  decease. 


Stuart,  V.-C.   )    Postlethwaite  v.  Tiiaveiis. 
30  Jan.  1863.     ) 

Practice  —  Sitting  of  Hie  Court  —  "  Saving  "  of 

Motion, 

If  a  Jiidgc  does  not  sit  on  a  day  in  term  for  whicJi 
notice  of  motion  to  take  a  bill  pro  coufcsso  has  been  giveUf 
such  motion  is  not  lost ;  biU  inay  be  Jieard  on  tlve  next  day 
on  which  siidi  Ju/dge  aits. 

This  was  a  motion  to  take  a  bill  pro  confesao. 

The  plaintiff,  being  a  second  mortgagee,  had  filed  his 
bill  against  the  mortgagor  and  first  mortgagee  to  redeem 
and  for  foreclosure  or  sale. 

The  mortgagor  was  in  New  Zealand,  and  had  been 
served  there,  by  leave,  with  copy  of  the  bill  and  inter- 
rogatories ;  he  had  not  appeared,  and  an  appearance  had 
been  entered  for  him.  The  plaintiff  now  moved  to  have 
the  bill  taken  pro  oonfesso  against  him. 

The  notice  of  motion  had  been  duly  advertised,  and 


was  for  Thursday,  the  29th  of  January,  "  or  as  soon  aft^-r 
as  counsel  could  be  heard." 

Stuart,  V.-C,  no  causes  l)eing  ready  for  the  Thurs- 
day, which  was  not  a  day  specially  set  apart  for  hearin«: 
motions,  rose  on  Wednesday,  the  28th,  and  did  not  sit 
again  until  Friday,  the  30th. 

On  the  latter  day,  the  motion  was  accordingly  made. 

Winierhothamj  for  the  plaintifif. 

The  V ice-Chancellor,  after  expressing  a  doubt 
whether  it  was  not  the  duty  of  the  plaintiff  to  have 
taken  care  that  the  Judge  knew  of  the  motion  beinj; 
fixed  for  the  Thursday,  in  which  case  he  would  faare 
come  into  Court  expressly  to  hear  it,  made  the  onler 
with  much  I'cluctance. 

Note. — See 

Torr  V.  Torr,  Johns.  660  ; 
where  it  was  held  that  the  motion  to  take  the  bill  pr*t 
confesao  might  be  saved  till  tlie  next  seal,  without  th«* 
motion  being  mentioned  to  the  Court. 


Wood,  V.-C.  J 
31  Jan.  1868.      \ 


Cobden  v.  Maynard. 
Practice — Conduct  of  Sale — Sale  of  S/iares. 


Wlicre  a  sale  is  7nade  by  the  CouH,  and  the  pureJtastrs 
pay  tlieir  money  into  Court,  tlie  j^ldintifs  are  entUltd  to 
the  conduct  of  tJu  sale;  but  wlicre  a  sale,  directed  by 
decree,  is  made  out  of  Court,  the  trustee  or  executor  is  the 
proper  person  to  conduct  it. 

Shares  in  joint-stock  and  otiier  ompanies^  directed  to  he 
sold,  should  be  sold  out  of  Court. 

The  plaintiffs  were  the  only  pci-sons  beneficially  inte- 
rested in  the  residuary  jiersonal  estate  of  the  testator  in 
this  causo.  The  defendant  Maynanl  was  the  surviving 
executor  and  trustee  of  his  will. 

By  the  decree,  an  inquiry  had  been  directed,  whether 
it  would  be  expedient  ta  sell  any  and  which  of  certain 
secui'ities  therein  mentioned,  or  any  and  which  of  certain 
leaseholds.  And  it  was  ordered  that  such  of  the  same 
securities  and  leaseholds  as  it  should  appear  expedient  to 
sell,  should  be  sold  with  the  approbation  of  the  Judge, 
and  the  purchase  money  paid  into  the  Bank,  with  the 
privity  of  the  Accountant-Genend,  &c. 

On  the  11th  of  December,  1862,  the  Chief  Clerk 
du'ccted  the  plaintiffs'  solicitor  to  sell  the  real  and 
leasehold  estates,  and  the  defendant,  May  ward,  to  sell 
certain  shares  in  Bank,  Railway,  and  other  companies, 
forming  part  of  the  securities  mentioned  in  the  decree. 

The  plaintiffs*  solicitors,  however,  claimed  to  hare  the 
conduct  of  the  sale  of  the  shares,  as  well  as  that  of  the 
real  and  leasehold  estates  ;  and  the  matter  was,  conse- 
quently, adjourned  into  Court. 

ItoU,  Q.C.f  and  Marten,  for  the  plaintiffs,  cited 
KnoU  V.  CoUee,  27  Beav.  83. 

Oiffard,  Q.C7.,  and  A.  /.  Wigram,  for  the  defendant 
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W()j>p,  V.-C,  said  that  there  were  two  modes  of  sales: 
first,  a  sale  by  the  Court,  where  the  property  was  sold 
bj  auction,  and  the  purchasers  paid  their  money  into 
Court ;  secondly,  a  sale  out  of  Court,  where  the  purchase- 
money  was  received  by  the  trustees  or  executoi-s,  and 
paid  into  Court  by  them.  The  general  rule  of  the  Court 
was,  that  in  the  first  case,  the  sale  should  be  conducted 
by  the  plaintiffs  in  the  suit ;  and  in  the  second  case,  by 
tJie  trustees  or  executors.  Now,  nobody  would  think  of 
selling  shares  in  the  first  mode,  or  making  the  pur- 
chasei-s  of  them  pay  their  money  into  Court.  Wliatever 
was  the  wording  of  the  decree,  it  was,  in  fact,  nothing 
more  than  a  sale  out  of  Court:  and,  if-  so,  the  proper 
l)erson  to  have  the  conduct  of  it  was  the  executor. 


Holroyd,  Comr.  j    „   ,„ 

28  Jan.  1863.        \  ^  Walker. 

Baiihruptcy  Act,  1861,  «.  94 — Jurisdiction — 
Metropolitan  District — Evidence, 

The  Court  will  require  smne  evidence  as  to  where  debts 
were  coniraciedf  before  making  an  order  to  allow  a  debtor 
to  file  his  petition  in  London  under  tJie  provisions  of 
sect.  94  of  the  Bankruptey  Act,  1861. 

The  debtor  in  this  case  had  resided  and  carried  on 
business  at  Minster  in  Kent,  up  to  two  months  and  a 
lialf  before  the  time  of  filing  his  petition,  when  he  re- 
moved to  London.  His  debts  were  under  300Z.  On 
applying  to  the  Court  in  London,  to  file  his  petition, 
the  Registrar  liad  refused  to  receive  it  without  the  sanc- 
tion of  the  Court. 

Broitghy  for  the  debtor,  applied,  under  tliese  circum- 
stances, for  an  order,  that  the  debtor  might  be  allowed 
to  file  his  petition  in  this  Court. 

Sect.  94  only  required  that  the  debts  should  l)e  under 
300/.,  and  that  the  debtor  should  be  i-esident  within  the 
Metropolitan  district;  both  these  facts  appeared  upon 
tlio  afiidavit  of  the  debtor. 

Hfs  Honour  said,  that  on  the  point  of  residence,  all 
that  was  stated  only  showed  a  residence  of  two  months 
and  a  half  in  London,  and  that,  during  some  time  or 
other,  the  debtor  had  been  carrying  on  business  at 
lil luster.  He  referred  to  sect.  %%  of  the  Act,  and 
thought  that  he  must  require  that  a  residence  for  the 
major  part  of  six  months  within  the  Metropolitan  dis- 
trict bo  proved ;  and  that  tliere  must  be  an  affidavit  of 
the  debtor  showing  where  his  debts  had  been  contracted. 
Subject  to  the  production  of  this  evidence,  he  would 
make  the  order  applied  for. 


Goidbiimy  Comr.  }   jjePizEv 
19,  26,  28  Jan.  1863.    ) 

Banlruptci/  Act,  1861,  «.  88 — Practice — Transfer 
of  Proceedings — Costs. 

The  Court  will  not  order  the  transfer  of  proceedings  in 


Bankruptcy  to  a  District  Court  merely  on  the  ground  UuU 
siteh  a  transfer  might  be  for  the  convenience  o/,  a}ui  is 
desired  by,  a  large  majority  in  numher  and  value  of 
creditors. 

Any  siieh  application  ought  to  be  tnade  by  petition  on 
the  jKirt  of  the  creditors. 

This  was  an  application  on  the  part  of  Banner,  the 
assignee  in  the  bankruptcy,  for  an  order  for  the  transfer 
of  the  proceedings  to  the  District  Court  in  Liverpool. 

/.  Simon,  in  support  of  the  application,  stated  that 
the  bankrupt  was  a  clergyman  who  had  for  some  years 
kept  a  school  in  Liverpool,  and  subsequently  at  Waterloo, 
In  the  same  neighbourhooil.  He  had  fallen  into  cmbar* 
rassed  cii*cumstances,  and  in  March,  1862,  had  been 
coinpelle<l  to  give  up  his  house,  and  the  gieater  part  of 
his  furaituro,  wliich  was  aftenvards  sold  under  a  bill  of 

sale. 

The  bankrupt  then  removed  to  Eastbourne,  and  there 
for  some  time  eluded  tlie  pursuit  of  his  creditors.  He 
was,  however,  traced  to  that  place,  and  aiTested  there  at 
the  suit  of  Banner,  for  a  debt  of  120?.,  and  to  obtain  his 
release,  filed  his  petition  in  tliis  Court.  117  out  of  149 
unsecured  creditors  resided  in  Liverpool,  and  eight  out 
of  nine  creditors  holding  secmity.  At  the  meeting 
for  the  choice  of  an  assignee,  Banner  was  chosen 
by  35  of  the  ci-editors,  whose  debts  amounted  to 
2,763Z.,  and  these  parties  assented  to  the  present  applica- 
tion. There  were  debts  owing  to  the  amount  of  more 
than  20,000/.,  and  no  available  assets.  He  submitted 
that  the  transfer  was  necessary,  to  afford  a  full  oppor- 
tunity for  inquiring  into  the  conduct  of  the  bankrupt ; 
tliat  it  would  be  for  the  advantage  of  the  estate  (if  any), 
to  have  the  investigation  carried  on  at  Livcri)ool,  and 
that  the  interests  and  convenience  of  a  very  large 
majority  of  the  creditors  required  that  this  course  should 
be  followed. 

Bagky,  for  the  bankrupt,  opposed  the  application,  on 
the  ground  tliat  the  whole  of  these  proceedings  were 
undertaken  with  a  \iew  to  annoy  the  bankrupt,  and 
would  be  productive  of  no  real  advantage  to  the  cre- 
ditors. Banner  w^  an  accountant  in  Liverpool,  and  his 
debt  was  in  i-ospect  of  a  promissory  note  of  the  bank- 
rupt's, which  he  liad  taken  up.  The  bankrupt  hid  gone 
away  from  Liverpool  for  the  purpose  of  getting  employ- 
ment to  support  his  wife  and  family  ;  he  had  succeeded 
in  doing  so  at  Eastbourne,  and  on  his  ancst  there  adopted 
the  only  means  of  getting  out  of  prison.  In  support  of 
such  an  application  it  must  Ikj  shown — 

(Ist.)  That  there  would  be  a  substantial  benefit  to  the 

estate. 

(2nd.)  That  tlie  transfer  would  not  be  a  hardship  upon 

the  bankrupt. 

Bx  parU  MUcheU,  3  M.  D.  &  D.  397. 
(3rd.)  That  the  application  was  made  in  due  time. 

Ex  parte  BoioneSf  De  G.  390. 
Here  there  was  no  estate,  nor  pros^tect  of  estate,  to 
distiibute. 
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There  would  be  a  considerable  haitlship  on  the  bank- 
rupt, who  was  doing  his  best  now  to  supi^>ort  himself  and 
his  fiuiiily,  to  be  from  time  to  time  called  away  to 
Liverpool,  and  that  for  no  possible  advantage  to  his 
creditors. 

The  choice  of  assignees  was  made  on  the  19th  Decem- 
ber, 1862.  Nothing  liad  been  suggested  as  to  a  transfer 
from  that  day  to  this,  and  the  last  examination  had  been 
fixed  for  the  29th  instantl  There  was  a  clear  laches  on 
the  part  of  Banner. 

He  also  observed  on  the  fact  that  this  appUcatiou  was 
not  made  by  the  creditors,  but  by  their  assignee  ;  and, 
though  their  assent  was  alleged  in  the  affidavit  of  Banner, 
none  of  them  had  signed  the  petition. 

Sinum  replied. 

His  Honour,  in  giving  judgment,  stated  his  opinion, 
that  this  application  was  one  which  ought  to  proceed 
from  the  creditors ;  in  tliis  case  he  was  not  convinced 


that  it  had  their  approbation  to  such  an  extent  as  to 
influence  the  Court  in  its  discretion. 

There  was  no  estate,  and,  therefore,  no  benefit  could 
arise  for  the  creditors  from  a  transfer ;  while  he  qmt« 
agreed  that  it  would  be  an  unmerited  hardship  on  the 
bankrupt.  The  observations  of  the  learned  Judge  in  £x 
parte  Mitchell  were  in  x>oint  on  this  case. 

On  the  head  of  promptitude,  also,  he  considered  that 
the  conduct  of  Banner  was  highly  reprehensible^  in 
standing  by  up  to  the  last  minute,  and  then  making  an 
application,  the  sole  object  of  which  appeared  to  be  to 
annoy  and  harass  the  bankrupt. 

On  all  these  grounds,  he  should  refuse  to  make  the 
order  applied  for. 

BagUy  applied  for  the  costs  of  the  bankrupt. 

His  Honoub  held,  that  he  ought  not  to  give  costs  as 
against  the  assignee ;  if  there  were  any  estate,  they 
might  be  paid  out  of  that. 


COMMON   LAW. 


Q.B.       1 

30  Jan.  1863.   J 


Oakley  v.  The  Glanpool  Slate 
Company. 


Cogls — Application  .for  Injunction — "  Refreshen'" 

to  Counsel, 

Th$  taxed  cods  of  ^^refreshers'*  to  eaunsellare  entirely 
within  the  discretion  of  the  Master,  although  the  amount 
of  such  refreshers  was  agreed  cw»  between  the  attorneys 
of  the  parties :  so  also  are  tJi£  j)lainiijf*s  costs  of  an  appli- 
eatianfor  an  injujiction,  under  the  Common  Law  Procedure 
Aety  1854,  which  was  refused  ujion  the  terms  thai  the 
defendant  shoiUd  keep  an  account, 

Welshy  (with  him  MacTniyre)  moved  for  a  rule  calling 
on  the  defendant  to  sliow  cause  why  the  Master  should 
not  review  his  taxation  of  the  costs  in  this  action. 

The  action  was  for  trespass  quare  clausum  fregiL  At 
the  trial  at  Chester  the  plaintifT  obtained  a  verdict. 
The  plaintiff  now  comi)lains  that  the  Master,  in  taxing 
hid  costs,  has  struck  off  the  costs  of  an  application  for 
an  Injunction,  and  a  great  part  of  the  costs  of  the 
refreshers  to  counsel  and  of  the  view  by  the  jury. 

1st.  The  Master  has  not  allowed  the  plaintiff  his  costs 
of  an  application  for  an  Injunction.  After  writ  issued, 
and  before  declaration,  the  plaintiff  applied  to  Mellor,  J. 
at  Chambers,  imder  sects.  79  and  82  of  the  Common 
Law  Procedure  Act,  1854,  for  an  injunction  restraining 
the  defendant  from  committing  the  alleged  trespasses. 
Mellor,  J.  refused  to  grant  a  writ  of  injunction,  but 
ordered  the  defendant  to  keep  an  account,  and  permit 


inspection.  The  learned  Judge  made  no  order  aa  to  the 
costs  of  the  application,  but  it  is  contended  that,  ainee 
he  compelled  the  defendant  to  keep  an  account,  and 
since  the  jury  have  found  that  the  acts  complained  of 
were  trespasses,  the  plaintiff  ought  to  have  his  costs  of 
the  application. 

2nd.  The  cause  lasted  several  days,  and  the  two 
attorneys  met,  and  agreed  upon  certain  refreshers  to  be 
given  by  each  to  the  counsel  instructed  by  him.  These 
refreshers  amounted  to  1142.  in  all.  The  Master  taxed  off 
79/.  7s.,  alleging  that  the  highest  refreshers  allowed  on 
taxation  were  51.  6s.  to  leaders,  and  3^.  Zs.  to  jimiors. 
But  ther^  ought  to  be  no  inexorable  rule  on  the  subject 
of  refreshers,  and  the  agreement  made  between  the 
attorneys  ought  to  have  been  respected  by  the  Master, 
although  it  contained  no  stipulation  that  the  amount 
agreed  upon  should  be  allowed  upon  taxation. 

[He  then  allied  that  the  Master  ought  to  have  allowed 
certain  costs  of  the  view  by  the  jury.] 

Orove,  Q.C.y  for  the  defendant,  showed  cauae  in  the 
first  instance,  but  he  was  desired  by  the  Court  to  confine 
himself  to  the  question  of  the  costs  of  the  view. 

By  the  Court. — No  principle  is  involved  in  these 
objections  made  by  the  plaintiff  to  the  Master's  taxation^ 
All  the  matters  complained  of  were  matters  within  the 
discretion  of  the  Master,  and,  therefore,  the  rule  must  be 
discharged* 

_^  Rule  discharged^  wi^  costs. 
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Buckley  u.  Gross, 


Trover — Possetsory  Title — Order  of  Magistrate 
under  2  <£r  3  VicU  c  71,  «.  29. 

A.  obtained  certain  tallaWf  which  had  become  melted  by 
'afire  in  the  warehouse  where  it  was  storedffrom  a  person^ 
"icTufy  without  any  aiWioriiy  from  the  oicners,  collected  it 
as  iifloioed  out  of  the  setoers  into  the  Thames,  and  after- 
"wards  disposed  of  it.  Whilst  rennoving  tfie  tallow,  A.  was 
apprehended,  and  charged  before  a  ina^istrate  icUh  having 
uiilawfuUy  obtained  possession  of  it;  the  magistrate  dis- 
missed the  charge,  but  mcuie  an  order  under  2  <£^  3  Vict. 
c  71,  s.  29,  for  the  detention  of  the  tallow,  which  was  shortly 
afterwards  sold  by  order  of  the  Police  Commissioner,  on 
aaxnmt  of  its  offensive  condition,  and  B.  then  became  the 
purchaser — 

Held,  TfuU,  under  these  circumstances,  A.  was  not  en- 
titled to  maintain  trover  agaiTist  B.  in  respect  of  the 
tallow. 

This  was  an  actian  tried  before  Blackburn  J.,  at  Guild- 
hall. It  was  brought  to  recover  certain  taUow  of  the 
plaintifi,  which  the  declaration  alleged  had  been  con- 
verted by  the  defendant  to  his  own  use.  The  pleas  were, 
(1),  Not  guilty ;  (2),  A  denial  that  the  goods  were  the 
plaintifiTs.  The  material  facts  were  as  follows  : — The 
tallow  in  question  had  been  stored,  together  with  a  great 
quantity  more,  in  a  warehouse,  on  the  banks  of  the 
Thames,  jMut  of  which  was,  whilst  the  tallow  was  stored 
there,  destroyed  by  fire.  In  consequence  of  the  great 
heat  thus  produced,  large  quantities  of  tallow  became 
melted,  and  flowed  through  the  sewers  to  their  outfall 
into  the  Thames.  According  to  the  plaintiff's  account, 
he  purchased  the  tallow  in  question  of  a  man  named 
Bronghton,  whose  duty  it  was  to  attend  to  the  gates 
at  the  outfall  of  the  sewer,  and  who  collected  large 
quantities  of  the  melted  tallow  as  it  flowed  out  into  the 
Thames,  and  disposed  of  it  for  his  own  benefit  The 
plaintifi*,  whilst  removing  the  tallow  in  a  cart,  at  five 
o'clock  in  the  morning,  was  stopx)ed  by  a  policeman 
whose  suspicions  were  excited,  and  not  having  satisfac- 
torily explained  how  he  came  to  be  possessed  of  it,  he  was 
taken  before  a  Metropolitan  Police  Magistrate  charged 
with  being  unlawfully  in  possession  of  the  tallow.  The 
magistrate  thinking  there  was  some  doubt  of  the 
felonious  intent,  dismissed  the  charge,  but  made  an  order 
under  2  &  8  Vict.  c.  71,  s.  29,  for  the  detention  of  the 
tallow,  which  was  shortly  afterwards  sold  by  order  of 
the  Police  Commissioner,  as  it  had  become  exceedingly 
offensive  through  the  heat  of  the  weather,  and  the  de- 
fendant then  became  the  purchaser. 

Upon  these  facts  the  learned  Judge  directed  a  verdict 
for  the  defendant,  with  leave  to  the  plaintiff  to  move 
to  enter  a  verdict  for  122.  (the  value  of  the  tallow  as 
assessed  by  the  Jury),  the  Court  to  have  power  to  draw 
inferences  of  fiEu;t.  In  pursuance  of  this  leave,  a  rule 
was  afterwards  obtained. 


Chambers,  Q.C.,  and  Barnard,  showed  cause. — 'Hie 
rule  of  law,  that  bare  possession  is  a  sufficient  title  to 
enable  a  person  to  bring  trover  against  a  wrong-doer, 
does  not  apply  here.  The  defendant  'wos  not  a  wrong- 
doer as  against  the  plaintiff. 

Armory  v.    Delamirie,  1  Smith's   Leading  Cases, 
aoi  (5th  ed.). 

Addison  on  Torts,  195. 

Roseo^s  Evidetux  at  Nisi  Prius,  609. 
At  the  time  of  the  conversion  by  the  defendant,  th 
plaintiff  had  no  right  of  property  in  tlie  tallow,  nor  was 
it  in  Ms  possession,  and,  therefore,  he  has  no  ri^t  to 
maintain  an  action  of  trover.     The  magistrate  had  power 
to  order  its  detention  under  2  &  3  Vict  c.  71,  s.  29. 

B.  C,  Eobifison,  and  Pinlason,  in  support  of  the  rule. 
— This  tallow  was  derelict^  and  the  property  was  there- 
fore in  the  plaintiff:  there  was  abundant  evidence  of 
abandonment  by  the  former  owners. 

BracUm,  Lib.  L  cap.  12,  and  Lib.  ii.  cap.  1. 

Blackstone's  Commentaries,  ii  c.  1. 

Jones  V.  Moore,  4  Young  &  CoL  Equity  Coses,  352. 
The  plauitiff  had,  at  all  events,  the  right  of  property  as 
against  every  one  but  the  true  owners,  and  was,  there- 
fore, entitled  to  recover  against  the  defendant.  Assuming 
that  the  magistrate  had  power  to  order  the  detention  of 
the  tallow,  there  was  no  authority  to  sell  it  until  the 
expiration  of  a  year  after  the  order  was  made  ;  and  the 
wrongful  act  of  selling  it,  made  the  original  taking  im- 
lawful  and  re-vested  it  in  the  plaintiff. 

Bridges  v.  Hawksworth,  21  L.  J.  Q.  B.  75. 

Jeffreys  v.  Great  Western  Bailvoay,  5  K  &  B.  802. 

CoGKBURN,  C.J. — I  am  of  opinion  that  the  rule  must 
be  discharged.  It  is  not  necessary  to  decide  whether  a 
person  who  has  the  ^lossession  of  goods  may,  if  they  are 
wrongfully  taken  from  him,  maintain  an  action  against 
any  one  who  takes  them  from  such  wrongdoer  ;  because  I 
think  the  answer  to  the  plaintiff's  case  is,  that  the  de- 
fendant has  not  derived  his  title  from  any  one  who,  as 
against  the  plaintiff,  is  a  wrongdoer.  The  plaintiff 
comes  within  sect.  29  of  the  Act  referred  to,  which  pro- 
vides that  if  any  articles  charged  to  be  stolen  or  fraudu- 
lently obtained  shall  be  in  the  custody  of  any  constable 
on  the  prosecution  of  any  felony  or  misdemeanor  in 
regard  to  the  obtaining  thereof,  and  the  person  chaiged 
shall  have  been  discharged,  the  magistrate  discharging 
him  may  make  an  order  for  the  delivery  of  such  goods  to 
the  real  owner,  if  he  can  be  found ;  and  if  he  cannot,  the 
section  enables  the  magistrate  to  make  an  order  for  the 
detention  of  the  articles  in  question.  And  it  would 
appear  by  implication  that  the  statute  contemplated  that 
tbe  magistrate,  within  this  general  power  of  making  an 
order  for  their  detention,  should  be  empowered  to  direct 
the  articles  to  be  delivered  over  to  the  Receiver-General  of 
the  police,  because  there  is  a  provision  in  the  next  section, 
thatj  where  any  goods  charged  to  be  imlawfully  obtained 
are  ordered  by  a  magistrate  to  be  delivered  to  the  Receiver 
of  the  metropolitan  police  force,  the  Receiver  may  sell 
them  at  the  expiration  of  twelve  calendar  months,  if  no 
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owner  has  meantime  appeared  to  claim  them.  There  is 
also  a  ])ro vision  in  sec^t.  29,  that,  notwithstanding  the 
oixier  of  the  magistrate,  an  action  may  be  brought  to 
recover  the  article  to  which  the  order  relates  against  the 
l>arty  to  whom  it  has  been  delivered,  provided  the  action 
is  brought  within  six  months  after  the  order.  Now,  here 
the  plaintiff  W4vs  in  custo<ly  before  the  magistrate,  on  a 
charge  of  haviug  feloniously  taken  this  property ;  the 
magistrate  did  not  think  tliat  there  was  sufficient  e>-idence 
of  a  felonious  intent ;  but  he  made  an  order  for  the  de- 
tention of  the  tallow  ;  and,  as  we  are  to  draw  inferences 
of  fact,  I  come  to  the  conclusion  that  he  must  also  have 
made  an  oixler  for  its  deliveiy  to  the  Receiver- General  of 
the  police,  as  I  cannot  think  that  Sir  liichard  Mayne 
would  otherwise  have  directed  it  to  be  sold.  Under  these 
circumstances  it  appeal's  that  an  oixler  was  made  umler 
the  authority  of  the  Htatute,  with  regard  to  the  detention 
of  and  dealing  with  tliis  tallow,  and  whether  the  police, 
who  sold  it,  were  wrong  in  selling  it  within  the  ^twelve 
months,  appears  to  me  immaterial ;  the  ])laintiir,  who 
had  bare  possession  only,  has  that  possession  lawfully 
taken  out  of  him  by  the  order  of  the  magistrate,  and  the 
defendant,  therefore,  derives  his  title,  not  from  any  one 
who  was  a  wrongdoer  as  against  the  plaintifi',  bnt  from 
some  one  selling  under  the  authority  of  the  order.  I 
wholly  disagi'ce  with  the  doctrine  that,  supposing  the 
police  who  sold  did  something  ultra  vires,  that  the  effect 
of  that  would  be  to  re-vest  the  ^tossession  in  the  plaintiff. 
He  had  nothing  but  bare  naked  possession ;  that  is  taken 
out  of  him  by  force  of  law ;  and  from  that  moment  there 
is  a  break  in  the  chain  which  connects  the  x^ossession  of 
the  defendant  witli  that  of  the  plaintiff. 

Crompton,  J. — I  am  of  the  same  opinion.  It  is 
clearly  established  that  possession  alone  is  a  sufficient 
title  to  enable  a  jiersou  to  maintain  trover  or  trespass 
against  a  wrongdoer.  It  does  not  appear  to  me  clear, 
however,  that  this  pei-son  was  a  finder  within  the  ride  in 
Armory  v.  Delamirie.  It  is  rather  the  case  of  a  person 
who  lias  unlawfully  and  fraudulently  obtained  goods. 
However  that  may  be,  the  possession  was  here  divested 
from  the  plaintiff,  and  he  cannot,  I  think,  revert  to  his 
right  of  property,  as  he  had  Aono.  I  quite  agree  with 
my  Lord,  that  where  x^ossessiou  is  lawfully  taken  out  of 
such  a  person,  and  the  property  is  subsequently  converted 
by  a  person  who  does  not  claim  througli  a  wrongdoer, 
the  person  from  whom  it  has  been  so  taken  has  no  pro- 
perty in  it  at  the  time  of  the  conversion  so  as  to  enable 
liini  to  maintain  an  action.  Tliis  he  can  only  do  against 
the  person  who  has  wrongfully  taken  it  out  of  his  pos- 
session, or  some  person  claiming  under  him.  In  this 
case  it  seems  to  me  that  the  possession  was  properly 
divested  from  the  plaintiff.  I  cannot  think  that  this 
taUow^  was  derelict  or  a  waif ;  those  who  took  possession 
of  it  seem  to  me  to  have  been  more  like  wreckers. 
Upon  the  whole,  therefore,  I  thmk  tliis  rule  should  be 
discliarged. 

Blackburn,  J. — I  am  of  the  same  opinion.     I  do  not 


wish  to  question  the  doctrine,  that  the  possession  of  pro- 
I>erty  by  a  i)er8on  claiming  to  be  the  owner  is  sufficient 
as  against  a  stranger  to  enable  him  to  maintain  trovff : 
and  I  am  inclined  to  tlunk,   moreover,  that  it  would 
be  the  same  as  to  any  one  claiming  under  that  sbanger. 
But  taking  that  to  be  the  law,  the  plaintiff  in  the  pre- 
sent case  is  not  brought  within  it.     The  different  lot^  of 
tallow  stored  in  tlie  warehouse  had,  no  doubt,  got  Sij 
mixed    that    there    might    be  difficulty  in  telling   •> 
between  the  ownera  themselves,  who  was  the  owner  cf 
this  i)articulai'  taUow;  but  1  entirely  dissent  from  the 
doctrine,  that  that  would  entitle  any  stranger  to  take 
the  goods  :  the  owners  would  not  in  anyAvay  forfeit  tlicir 
property.      I  dissent  wholly,  too,  from  the  idea  that 
there  was  anything  to  show  that  this  jiroperty  was  aban- 
doned or  derelict  because  it  was  floating  in  the  Thames. 
It  did  not  belong,  tlierefore,  to  those  who  picked  it  up, 
and  was  known  not  to  belong  to  them.     Under  these 
circumstances  a  constable  meets  the  plaintiff  as  he  is 
carrying  away  the  tallow,  and  I  hold  that  in  such  a  case 
the  constable  was,  at  Common  Law,  both  justified  in 
taking,  and  bound  to  take,  it  and  the  man  in  custody 
Ijcfore  the  proper  authorities.     Laicrejice  v.  Hedger  (S 
Taunt.  14)  is  a  clear  authority  for  this.     Then  the  con- 
stable, having  so  acted,  and  it  appearing  on  the  facts 
that  the  magistrate  and  the  police  were  satisfied  that 
the  tallow  belonged  to  the  person  in  whose  warehouse  it 
had  been  stored,  1  hold,  as  a  matter  of  law,  that  the 
police  were  bound  to  hold  it  for  the  true  owner,  and 
consequently  did  hold  it  for  the  true  owner,  and  that 
their  possession  was  possession  for  the  true  owner,  and 
not  for  the  wTongdoer  from  whom  they  had  taken  it. 
From  that  time  the  i)osse8sion  of  the  >vrongdoer,  which 
was  his  only  title  as  against  third  parties,  was  taken 
away,  and  any  loss  of  or  damage  to  the  goods  was  a 
wrong  as  against  the  true  owner,  and  not  as  against  the 
wrongdoer  whose  WTongful  possession  had  been  right- 
fully divested. 

Rule  disdinrcfed. 


Q.  B. 

2  Feb.  1863, 


Allen  r.  Clark. 


Attorney — Negligence — Conditions  of  Sale — hk- 
vestigation  of  vendor^s  title, 

A.  lujiving  etUered  into  a  contract  for  the  purdutse  of 
leasehold  property  from  H,  wider  certain  condUions  of 
sale,  one  of  whicJi  was  that  tlte  purchaser  should  take  a» 
underlease  of  such  lot  *^  according  to  tiu  draft  underlease 
already  prepared,  which  will  he  produced  at  the  time  of 
sale,  and  niay  in  tlic  meantinu  be  inspected  at  the  office  of 
Mr.  ff.  ;  hut  'no  ahstract  of  the  ve^uior's  title  thereto  shall 
he  required,  'iior  the  lessor's  title  he  objected  to  or  gone 
i7Uo,"  employed  C,  an  attorney,  to  cotnplete  the  purchase. 
C.  did  not  investigate  Hie  vendor^s  title,  or  require  to  see 
tlu  lease  by  the  original  lessor ;  nor  did  he  make  any 
search  in  the  Middlesex  registry,  the  property  heiiig  situat 
viUhin  thai  county.     Tlie  premises  had  previously  been 
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nwrtgagedfor  more  Uian  their  value;  aiui  after  being  in 
possession  for  two  years,  A,  was  turned  out  by  tJic 
mortgagees^  and  lost  the  whole  of  his  purchase-money. 

Held,  that  A.  was  e^ititled  to  maintain  an  actio^t 
against  C.  for  negligence  in  not  having  viadc  any  in- 
vc^gaiion  of  the  vendor's  title. 

This  was  an  action  tried  before  Blaokburu,  J.,  at 
Westminster.  The  declaration  was  agiiinst  the  executors 
of  a  deceased  attorney,  charging  him  with  negligence  in 
not  properly  investigating  the  vendor's  title  to  certain 
leasehold  i>roperty  which  the  plaintiff  had  purchased,  by 
reason  of  which  he  had  lost  his  purchase-money,  and 
was  otherwise  damnified. 

The  material  facts  proved  at  the  trial  were  as 
follows  :— 

The  plaintiff,  in  1855,  became  the  purchaser  of  a 
house  at  Dalston,  which  was  sold  by  auction,  with  two 
other  lots,  under  certain  conditions  of  sale.  In  tlie 
particulars,  the  house  in  question,  which  formed  lot  1, 
was  described  as  "in  the  occupation  of  Mr.  McKennell, 
at  36/.  per  annum ;  held  for  97  years,  from  26th  De- 
cember, 1846,  at  the  nominal  rent  of  a  peppercorn." 

The  following  are  the  material  conditions  of  sale  i^— 

3.  The  purchase!'  shall,  immediately  after  the  sale, 
pay  into  the  hands  of  the  auctioneer  a  deposit  of  25  per 
cent  in  part  of  the  purchase-money,  and  sigu  an  agree- 
ment to  pay  the  remainder  on  the  10th  of  August  next,  at 
the  office  of  Mr.  Hughes,  at  which  time  and  place  the 
purchase  is  to  be  completed,  and  all  outgoings  will  be 
paid  to  the  24th  of  June  last,  up  to  which  time  the 
vendor  will  receive  the  rents  and  profits ;  should  the 
completion  of  the  purchase  be  delayed,  from  any  cause 
whatever,  beyond  the  said  10th  day  of  August,  the 
purchaser  shall  poy  interest  on  the  balance  of  his  or  her 
])urchase-money,  at  the  rate  of  5L  per  cent,  jwr  annum 
from  the  said  24th  day  of  June  last  to  the  completion  of 
the  purchase,  without  pi-ejudice  to  the  right  reserved  to 
the  vendor  by  the  last  condition ;  or  the  vendor  (at  his 
option)  shall  receive  the  rents  and  profits,  or  an  appor- 
tioned part  of  the  rents  and  profits,  up  to  the  day  of 
completion. 

4.  The  purchaser  of  lot  1  shall  take  an  miderlease  of 
such  lot  according  to  the  draft  underlease  already  prepared 
which  will  be  produced  at  the  time  of  sale,  and  which 
may  in  the  meantime  be  inspected  in  the  office  of  Mr. 
Hughes,  but  no  abstract  of  the  vendor*s  title  thereto 
shall  be  required  ;  nor  the  lessor's  title  be  objected  to  or 
gone  into.  And  as  to  lots  2  &  3  the  vendor  shall,  at  his 
own  cxxMinse,  forthwith  deliver  to  each  purchaser,  or  his 
solicitor,  an  abstract  of  title  to  the  lot  or  lots  sold  to 
him  or  her,  commencing  with  the  underleases  under 
which  such  lots  are  held. 

5.  That  the  purchaser  shall  not  require  any  other  evi- 
dence of  the  validity  of  the  leases  than  the  last  receipt 
for  rent,  which  shall  he  taken  to  be  conclusive  evidence 
that  all  covenants,  clauses,  and  conditions  therein  con- 
tained have  been  duly  obseiTed,  performed,  and  kept  up 
to  the  day  o^completion,  and  as  the  purchaser  will  have 


an  opportunity  at  the  time  of  sale,  and  previously 
thereto  at  the  offices  of  Mr.  Hughes,  of  perusing  such 
tlraft  underlease  and  abstracts,  all  the  covenants  and 
other  matters  contiiined  iu  the  same  shall  be  considered 
valid  and  effectual,  and  consistent  with  each  other,  and 
such  as  are  applicable  to  untlerleases,  and  fully  known 
to,  and  obligatory  upon  the  purchaser,  at  the  time  he  or 
she  makes  a  bidding,  and  no  objection  on  account  thereof 
shall  bo  recognised.  The  lease  and  counterpart  of  lot  1 
shall  be  prepared  by  the  purchaser's  solicitor,  at  his  tho 
purchaser's  exj^ense,  acconling  to  the  form  of  such  draft 
lease. 

6.  Tliat  in  case  the  purchaser  shall  make  any  objec- 
tion to  or  requisition  on  the  title,  with  which  the  vendor 
shall  be  imable  or  unwilling  to  comply,  the  vendor  shall 
be  at  liberty,  by  notice  in  writing,  to  be  delivered  to  tkc 
purchaser  or  his  or  her  solicitor  or  solicitors  to  aimul  and 
put  an  end  to  the  contract  for  sale,  on  paying  or  tender- 
ing to  the  pm*chaser  or  his  or  her  solicitor  his  or  her 
deposit  money,  and  the  sum  of  21.  in  satisfaction  of  all 
costs,  charges,  damages,  and  expenses  incurred  or  sus- 
tained by  them. 

7.  That  the  title-deeds  relating  exclusively  to  the  pro- 
perty sold  shall  be  delivered  to  the  largest  purchaser, 
and  where  the  title  deeds  relate  to  other  property,  such 
deed  or  deeds  shall  be  retained  by  the  vendor  on  his 
entering  into  the  usual  defeasible  covenant  for  tlieir  pro- 
duction at  the  cost  of  the  purchaser. 

After  the  plaintiff  had  signed  a  contract  for  the  pur- 
chase of  this  house  imder  the  above  conditions,  ho 
employed  Clark,  against  whose  executora  this  action 
was  brought,  as  his  attorney  to  complete  the  purcliase. 
Clark  ^lid  not  make  any  investigation  of  the  vendor's 
title,  nor  did  ho  require  to  see  the  original  lease ;  but, 
relying,  as  was  alleged,  on  the  apparent  respectability 
of  Hughes,  the  vendor,  he  remained  satisfied  with,  an 
inspection  of  the  under-lease,  which  was  aftcrwai-ds 
engrossed  and  execute^. 

The  premises  were  originally  leased  by  Sir  William 
Middleton,the  freeholder,  on  the  13th  April,  1847,  to  one 
Palmer  for  ninety-eight  yeare,  and  this  lease  was  expressed 
to  be  made  by  the  direction  of  Hughes,  who,  it  was  con- 
jectured, had  made  an  arrangement  to  procure  lessees  for 
the  whole  of  the  Dalston  property.  In  1847  Palmer 
mortgaged  to  Henley,  and  in  1848  to  Stiuirt ;  and  in 
1850  he  conveyed  his  equity  of  redemption  to  Hughes, 
which  was  the  only  title  Hughes  had  at  the  time  of  the 
sale  to  the  plaintiff. 

About  two  yeara  after  the  plaintiff  obtained  possession 
of  the  house,  Hughes  was  discovered  to  have  been*guilty 
of  various  frauds  and  forgeries,  of  which  he  was  afterwards 
convicted,  and  sentenced  to  penal  servitude.  The  mort- 
gagees thereupon  ejected  the  plaintiff  from  the  house  in 
question,  and  gave  him  notice  that  they  should  hold  him 
liable  for  the  mesne  profits  ;  but  these  had  not  been  paid, 
and  no  action  had  been  brought  in  respect  of  them  at  the 
time  this  action-  was  commenced. 

The  plaintiff  aftent^ards  obtained  a  good  title  to  the 
house  for  410/. 


360 


THE  NEW  REPORTS. 


(T      KB. 


It  was  proved  that  if  search  had  been  made  in  the 
Middlesex  Registry,  under  the  name  of  Hughes,  a  direc- 
tion would  have  been  found  to  the  name  of  Palmer,  and 
the  incumbrances  on  this  property  would  have  been  dis- 
covered ;  but  it  was  admitted  that  there  were  very  many 
entries  imder  the  name  of  Hughes  relating  to  his  dealings 
with  other  properties,  and  that  such  a  search  would  have 
been  attended  with  considerable  trouble  and  exjtense. 

Under  these  circumstances,  the  learned  Judge  directed 
a  verdict  for  4107.,  with  leave  to  the  plaintiff  to  move  to 
increase  the  damages  by  the  amount  of  the  mesne  profits, 
or  the  interest  on  the  capital  lost  by  the  plaintiff  through 
Clark's  negligence,  and  with  leave  to  the  defendant  to 
move  to  enter  a  verdict  for  him  if  the  Court  should  be  of 
opinion  that  Clark  was  not  liable,  the  Court  to  have 
power  to  draw  inferences  as  to  the  emplo3rment  of  Clark, 
and  as  to  his  negligence. 

Cross  rules  were  afterwards  obtained  in  pursuance  of 
the  leave  reserved. 

ffttddlesUmf  Q.C.,  SimpsoUf  (of  tlie  Equity  Bar)  and 
Griffith  showed  cause. 

In  the  absence  of  stipulations  limiting  his  rights,  the 
plaintiff  would  be  entitled  to  require  that  the  vendor 
should  show  a  good  legal  title.  Clark,  as  his  attorney,  was, 
therefore,  bound  to  investigate  the  title,  except  so  far  as 
he  was  precluded  from  doing  so  by  the  conditions.  He 
was,  it  is  tnie,  not  at  liberty  to  inquire  into  the  title 
of  the  original  lessor,  but  there  was  nothing  to  prevent 
his  investigatmg  Hughes*  title  and  calling  for  the 
production  of  the  deeds.  If  he  had  required  to  see 
the  original  lease,  he  would  at  once  have  discovered 
that  Hughes  had  not  the  legal  estate.  He  was  bound 
also  to  search  the  register,  even  if  he  could  not  require 
the  vendor  to  show  any  title.  He  ought  too,  in  order  to 
have  obtained  for  his  client  tlie  benefit  of  the  7th  condi- 
tion, to  have  examined  the  deeds  relating  to  the  pro- 
perty. 
They  cited 

Sugden's     Vendors    mid    Pureliosers,     14    &    307 
(13th  ed.). 

Shepherd  v.  KeatUy,  1  Cr.  M.  ft  R.  117. 

JDoe  V.  Stanton,  1  M.  ft  W.  701. 

Frenu:  v.  Wright,  4  Madd.  364. 

TomJcins  v.  WhiU,  8  Smith,  435. 

Bovill,  Q.C.,  and  Raymond,  in  support  of  the  rale. 

The  conditions  under  which  the  plaintiff  bought,  pre- 
cluded him  from  requiring  the  vendor  to  show  any  title. 
The  stipulation  "that  no  abstract  of  the  vendor's  title 
shall  be  required,"  cannot  mean  that  the  original  deeds 
were  to  be  produced.  The  purchaser  might,  no  doubt, 
inquire  ab  extra  into  the  vendor's  title,  and  make  any 
objection  he  discovered,  which  he  could  not  do  as  to  the 
title  of  the  original  lessor.  At  all  events,  these  condi- 
tions are  not  so  clear  in  their  terms  as  to  render  an 
attorney  liable  for  negligence  if  he  conceived  that  he 
was  precluded  from  investigating  the  vendor's  title.  If 
he  had  made  the  searches  suggested,   it  would  have 


involved  his  client  in  expenses  disproportioned  to  the 
amount  of  the  purchase-money. 
They  cited 

SpraU  V.  Jeffertj,  10  B.  ft  C.  219. 

ffume  V.  Bentleij,  21  L.  J.  Ch.  760. 

Hanks  v.  P^dling,  6  E.  ft  B.  659. 

Parker  v.  DingtoaU,  28  J^  T.  232. 

Blackburn,  J. — I  am  of  opinion  that  the  rtde  ti 
enter  a  verdict  for  the  defendant  must  be  diachat^ged, 
and  that  the  cross  rule  to  increase  tiie  damages  must  be 
made  absolute. 

On  the  first  rale  the  question  is,  whether,  on  the 
evidence  before  us,  we  being  substituted  for  a  jury,  it  is 
made  out  that  Mr.  Clark  was  gnilty  of  negligence  I  The 
first  thing  to  be  seen  is,  what  was  the  state  of  matters  at 
the  time  the  plaintiff  went  to  him !  At  that  time  tiie 
plaintiff^  without  consulting  any  attorney,  had  at  an 
auction  purchased  what  xwuported  to  be  a  term  for 
ninety-seven  years,  at  the  nominal  rent  of  a  peppercorn, 
and  he  had  purchased  it  under  oofnditions,  of  wfaidli  tiie 
important  one  is  the  fourth.  [The  learned  Jndge  here 
read  the  fourth  condition.]  Now,  there  were  three  tiiiBgs 
necessary  to  make  out  a  good  titio  to  the  term ;  first,  that* 
Sir  William  Middleton,  the  freeholder,  should  have  bad 
a  good  titie  to  grant  a  lease  for  that  time,  and  that  be 
should  have  created  a  valid  term  ;  then  that  Hughes 
should  have  got  a  right  to  that  term  so  as  to  be  able  to 
convey  it  to  a  purchaser;  and,  thirdly,  that  the  con- 
veyance by  Hughes  to  the  purchaser  should  be  in  a 
pTox)er  form.  Now,  this  condition  stipulates  that  tbe 
right  of  Sir  William  Middleton  to  create  the  term  is  not 
to  be  gone  into  at  all,  which  is  by  no  means  nupeasoD- 
able  or  unusual ;  then,  further,  the  sort  of  conveyance 
that  the  purchaser  ia  to  take  is  also  provided  for  in.  the 
terms^that  the  purchaser  is  to  take  "an  underlease <rf 
the  lot  according  to  the  draft  underlease  already  pre- 
pared, which  will  be  produced  at  the  time  of  sale."  That 
draft  is  simply  a  lease  from  Hughes  to  the  intended  pur- 
chaser, without  the  recital  of  any  titie,  and  which  would 
have  given  no  title  at  all,  if  Hughes  had  none.  But,  as 
to  tiie  two  intermediate  matters,  w^hether  the  lease 
by  Sir  William  Middleton  really  did  create  the  term 
which  Hughes  purported  to  convey,  and  whether  this 
term  was  vested  in  Hughes — ^the  only  provision  in  the 
conditions  is,  "that  no  abstract  of  the  vendors  titie 
thereto  shall  be  required."  I  cannot  construe  Ibat  as 
meaning  that  the  mere  bare  possession  of  Hughes  wm  to 
be  sufficient— that  there  was  to  be  no  inquiry  into  his 
titie,  and  that  it  was  to  stand  in  the  same  position  as  tiie 
title  of  Sir  William  Middleton  to  the  reversion.  It  was 
urged  by  Mr.  Raymond,  that  Mr.  Clark  might  not  un- 
reasonably *have  so  construed  it,  the  words  not  being 
clear  ;  but  I  think  it  would  have  been  negligence  in  him 
I  if  he  had  so  construed  it,  as  be  could  not,  in  that  case, 
!  have  brought  comx)etent  skill  to  bear  upon  it  But,  even 
I  if  he  had  so  construed  it,  he  ought  to  have  considered  him- 
'  self  in  the  position  of  a  solicitor  lot  a  purchaser  in  a 
ease  where  there  were  circumstances  of  great  suspicion. 
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Then,  under  these  circumstances,  what  was  his  duty  I    I 
think  he  was  bound  to  investigate  the  title  to  some 
ex:tent,  and  that  he  was  liable  for  negligence  if  he  did 
not  bring  reasonable  skill  and  attention  to  bear  upon  it 
3£r.  Bovill  urged,  that  if  he  had  done  this  he  might  have 
involved  his  client  in  great  expense ;  but  I  think  that 
Inhere  a  solicitor  was  employed  in  this  way  he  was  at 
least  to  see  this,  that  the  lease  by  Sir  William  Middleton 
Tras  such  as  it  professed  to  be  ;  and  I  think  when  he  had 
seen  that,  and  seen  that  it  did  not  convey  the  legal  estate 
to  Hughes,  but  to  another  person,  he  would  have  inquired 
how  it  came  that  Hughes  was  to  convey.     If  Hughes 
then  refused  to  satisfy  him,  liis  jplan  would  have  been 
to  go  to  his  client  and  say,   ''I  have  fotmd  things  so 
snispicious  that  I  think  it  right  to  inform  you,  but  you 
can  either  make  further  inquiries,  or  rest  content  to  take 
the  property  as  it  is."    And  then,  if  further  inquiries  had 
been  pressed,  Hughes  would  probably  have  taken  ad- 
vantage of  the  sixth  condition  and  annulled  the  sale. 
This  is  the  course  which  I  think  Mr.   Clark  oiight  to 
have  taken  under  the  circumstances.     Allen  might  very 
likely  have  relied  on  the  respectability  of  Hughes,  and 
gone  on  with  the  purchase  without  further  inquiries  ;  but 
he  had  a  right,  at  all  events,  to  have  his  choice.     1 
think,  therefore,  that  Clark  was  guilty  of  the  negligence 
complained  of  in  the  declaration^  and  that  his  estate 
must  make  good  the  loss. 

Then  comes  the  other  point.    It  appears  that  when  the 
plaintiff  was  ejected,  he  bought  the  premises  with  a  good 
title  for  410/.  ;  but  then  it  was  said,  he  parted  with  his 
money  more  than  two  years  before  he  was  turned  out  of 
possession.     The  answer  given  to  that  was,  that  he  had 
been  all  that  time  living  in  the  house  rent  free  ;  but 
evidence  was  called  to  show  that  the  mortgagees  had 
demanded  the  mesne  profits,  and  instructed  their  soli- 
citor to  proceed  for  them,  so  that  he  was  not  in  reality 
sitting  rent  free,  as  he  will  have  the  mesne  profits  to 
pay.     I  think,  therefore,  that  the  jury  should  have  been 
told  that  this  was  to  be  taken  into  consideration,  and 
that  the  rule  to  increase  the  damages  must  be  made 
absolute. 

Mellok,  J.— I  am  of  the  same  opinion.  Mr.  Bovill 
contended,  that  an  attorney's  duty,  when  acting  for 
a  purchaser  imder  these  conditions,  would  have  been 
well  discharged  by  merely  obtaining  the  underlease 
in  the  form  provided  by  the  conditions,  and  getting  it 
executed.  Now,  I  am  entirely  of  a  diflerent  opinion. 
I  think  that  though  the  client  was  unwise  in  entering 
into  a  contract  like  this  without  consulting  an  attorney, 
as  he  had  entered  into  it,  Mr.  Chirk  was  bound  to  exer- 
cise reasonable  skill,  and  it  was  for  this  that  he  was' 
employed  by  the  client.  I  think  he  must  be  taken  to 
have  known  what  was  the  import  of  the  conditions  of 
sale.  It  all  turns  on  what  was  his  duty  with  reference 
to  the  vendor's  title.  Mr.  Bovill  contends,  that  the 
expression  ''no  abstract  of  the  vendor's  title  shaU  be 
required,"  is  equivalent  to  the  words  in  Parker  v.  IHng' 
wall,  ''without  requiring  proof  of  the  lessor's  title."    It 


may  be  that  it  would  have  been  so  if  it  had  been  said 
here  of  the  vendor's  title,  as  it  is  of  the  lessor's,  that  it 
should  not  be  "objected  to  or  gone  into ; "  but  there  is 
a  distinction  in  the  expressions  used  in  the  condition  as 
regards  the  vendor's  title  and  the  lessor's,  and  I  think 
there  is  great  difference  in  the  import  of  the  terms^ 
That  being  so,  I  think  it  was  the  duty  of  this  attorney  to 
require  to  see  the  deeds  which  contained  the  title  of  the 
vendor,  although  he  was  not  entitled  to  an  abstract  at 
his  expense.  Then  Mr.  Raymond  has  urged  with  gi*eat 
force,  that  these  conditions  axe  somewhat  complicated 
and  obscure,  so  that  the  attorney  was  justified,  without 
any  Imputation  on  his  competency  or  skill,  in  saying,  I 
am  not  entitled,  as  my  client  has  entered  into  a  contract 
on  these  terms,  to  inquire  into  the  vendor's  title.  I 
think,  however,  that  it  was  not  because  he  came  to  any 
such  conclusion,  after  bringing  his  mind  to  bear  upon  it, 
that  he  abstained  from  all  inquiry.  It  arose,  I  think, 
from  his  confidence  in  the  circumstances  of  Hughes  ;  but 
it  is  negligence  in  an  attorney  to  rely  entii-ely  on  the 
appoi^ent  respectability  of  a  person  who  is  about  to  make 
a  lease,  as  he  is  bound  to  exercise  reasonable  care  for  the 
protection  of  his  client. 

For  the  reasons  given  by  my  brother  Blackburn,  I  am 
of  opinion,  that  the  cross  rule  must  be  made  abscdute. 

Rules  discharged  and  made  abaolute  accordi9igly» 


C.P. 

26  Nov.  1862 
31  Jax.  1863 


-1 


Re  Mary  Elsanob  Holden. 


Alimony — Order  of  Divorce  Court  cJutrging 

Land. 

Where  the  Judge  of  the  Divorce  Court  has  made  an 
order  for  thepaijnient  of  alimony y  and  that  order  hets  been 
registered  for  the  purpose  of  cluirging  land,,  this  Court, 
voithout  deciding  on  the  validity  of  the  charge,  will,  never- 
theless, alhw  it  to  remain  on  the  register. 

In  this  case  Mra.  Holdeu  had  obtained  a  decree  for  dis- 
solution of  maniage  in  the  Divorce  Court,  and  the  Judge 
had  ordered  her  husband  to  pay  her  a  certain  sum  of 
money  every  year  as  alimony.  This  oi'der  had  been 
registered  in  the  Court  of  Common  Pleas  in  the  manner 
prescribed  in  1  &  2  Vict.  c.  110,  s.  19. 

Shee,  Serjt.  (George  Brovnie  with  him,)  obtained  a  rule 
to  take  this  order  off  the  register  of  the  Court,  on  the 
ground  that  it  did  not  come  within  the  Act. 

31  Jan.  1863. 

Mdlish,  Q.C,,  showed  cause,  and  contended  that  this 
order  might  be  registered.  The  1  &  2  Vict.  c.  110,  s.  13, 
provided  that  all  judgments  of  the  Superior  Courts  at 
Westminster  should  operate  as  charges  upon  land ;  sect 
18  extended  the  provision  to  all  orders  of  the  Court  of 
Chancery  for  the  payment  of  any  sum  of  money ;  and 
sect  19  provided  that  the  before-mentioned  judgments  and 
orders  should  only  take  effect  from  the  time  of  their  being 


362 


THE  NEW  REPORTS. 


(7  Fen.  l«*6r^ 


registered  iu  the  Court  of  Common  Pleas.  The  Divorce 
Court  Act  (20  &  21  Vict  c.  85),  iii  sect.  32,  gave  the 
Judge  of  that  Court  power  to  onler  aliiuouy ;  and  sect.  52 
enacted,  ''that  all  decrees  and  ortlers  to  be  made  by  the 
Court  in  any  suit,  proceeding,  or  i)etition,  to  be  in- 
stituted under  authority  of  this  Act  shall  be  enforced  and 
put  in  execution  in  the  same,  or  in  like  manner,  as  the 
judgments,  orders,  and  deci-ees  of  the  High  Court  of 
Cliancery,  may  be  now  enforced  and  put  in  execution." 

These  Acts,  construed  together,  showcil  that  this  order 
was  one  which  might  be  registered. 

Slice,  ScrjX,  and  George  Browne^  supportetl  the  rule, 
citing 

Pratt  V.  Bull,  32  L.  J.  CL  21  (s.c.  ante,  47), 
where  a  similar  order,  made  in  the  Court  of  Probate, 
under  the  20  &  21  Vict.  c.  77,  s.  25,  was  held  by  Vice- 
('hancellor  Stuart  not  to  be  a  cliai^e  upon  lancL  This 
judgment  liad  been  affinned,  on  appeal,  by  the  Lord 
ChauccUoT  (ante,  298),  and  it  was  contended,  that  there 
was  no  distinction  between  the  section  under  which  this 
oixler  had  been  maile,  and  that  under  which  the  order  in 
tlie  Court  of  Probate  was  made. 

Erle,  C.J. — I  am  of  opinion  tliat  this  rule  must  be 
dischai^ged.  Looking  at  20  k  21  Vict.  c.  85,  ss.  32,  52, 
and,  taking  the  words  of  these  sections  in  their  ordinary 
sense,  it  woiUd  ap^tear  that  tills  order  might  be  enforced 
like  decrees  in  Chancery,  by  registration  in  this  Court. 
I  am  aware  how  very  neai*  the  words  in  this  Act  are  to 
those  in  the  Probate  Act ;  and  that  the  Court  of  Chancery 
has  decided  on  the  liighest  authority,  that  orders  of  the 
Probate  Court  do  not  constitute  a  cliarge  upon  land.  It 
may  happen  that  if  the  wife  tries  to  enforce  this  order, 
the  Court  of  Chancery  may  decide  as  they  did  in  the  case 
of  Probate.  We  liave  nothing  to  do  with  this  ;  we 
simply  refuse  to  take  the  order  off  the  register,  and  leave 
it  for  tliat  Court  to  decide  as  it  thinks  fit 

Williams,  J. — I  am  of  the  same  opinion.  Tliis  Court 
is  not  deciding,  absolutely,  whether  this  order  is  binding 
or  not,  but  giving  the  parties  concerned  an  opportunity 
of  having  it  decided. 

WiLLES,  J. — I  am  of  the  same  opinion.  This  is  like 
refusing  to  set  aside  a  Judge's  onler  ^vithout  expressing 
an  opinion  on  its  validity,  but  allowing  it  quantum 
valraf, 

Keating,  J. — I  concur.  We  need  not  decide  abso- 
lutely whether  this  order  is  valid  or  not ;  but  I  may 
observe  that  the  wonls  iu  this  Act  are  rather  stronger 
than  those  in  the  Probate  Act,  on  the  effect  of  which  the 

Court  of  Chancery  has  given  a  decision. 

Rule  dUehargeeU 

^'  ^*  ISlIERBURXr.  Lord  HUNTIXGTOWER. 

13,  31  Jan.  1863.  i 

Warrant  of  Attorney, 

An  action  cannot  he  brought  on  a  loarraiiLof  attonuy. 
In  this  case  the  defendant  liad  given  the  plaintifT  a 


warrant  of  attorney,  on  Deoer.\ber  5,  1842,  to  enter  up 
judgment  in  tlie  Queen's  Bench.  The  plaintiff  took  bo 
steps  to  put  this  in  force  till  last  Michaelmas  tenn,  wIkl 
he  made  an  application  to  the  Court  of  Queen's  Ben^l, 
wliich  was  refused.  He  then  commenced  an  actios 
against  the  defendant,  on  the  warrant  of  attorney,  by 
issuing  a  writ  on  November  26. 

Zt»^,  Q.C.  {Kingdon  with  liim),  obtaineil  a  nil*, 
calling  on  the  plaintiff  to  show  cause  why  all  proceeiliugs 
in  the  action  should  not  be  set  aside,  on  the  ground  tha: 
they  were  against  good  faitli,  as  it  was  not  the  intention 
of  the  parties  to  a  watTant  of  attorney,  tlmt  an  a<"tiou 
should  be  brought  on  it. 

Coleridge,  Q.C.,  and  If  oil,  showed  cause. 

Litsh,  Q.C.,  and  Kingdon^  appeared  in  support  of  the 
rule,  but  were  not  called  on. 
The  following  cases  were  cited  : 

Clarke  v.  Figes,  2  Starkie,  234. 

S/uiw  V.  MarquU  of  Worcester,  6  Biug.  385. 

Erle,  C.J.  —  I  am  clearly  of  ojiinion  that  this  rule 
must  be  made  absolute.  A  warrant  of  attorney  is  an 
instrument  which  has  well-known  incidents  of  its  own. 
and  it  nevor  was  intended  that  an  action  should  be 
brought  on  it.  A  right  of  action  would  give  a  creditor 
a  totally  different  remedy.  It  is  <|uite  against  tlie  con- 
ditions of  a  wan-ant  of  attorney  to  bring  an  action,  there- 
fore this  action  is  brought  against  good  faith,  and  mubt 
be  stayed. 

Williams,  J. — I  am  of  the  same  opinion.  When  a 
man  gives  a  warrant  of  attorney,  it  is  on  the  supposition 
that  only  that  shall,  be  done  which  the  warrant  says. 

Willes,  J. — ^Tliis  is  against  the  intention  of  the 
parties. 

Keating,  J.,  concurred. 

RiUc  absolute. 


a  P. 

15,  31  Jan.  1863 


I    Ward  r.  Beck. 
Marine  Policy — Transfer, 


•  Wlure  the  tranrfer  of  a  ship  purports  to  be  ahsoltUey  U 
mag  nevertheless  be  open  to  either  party,  in  some  instances, 
to  show  UuU  it  is  o}Uy  by  way  of  mortgage  or  security. 

Tins  action  was  tried  before  Erie,  C.J.,  at  Guildhall, 
and  a  verdict  was  found  for  the  plaintiff. 

The  action  was  brought  on  a  policy  of  iusunincc,  an<l 
the  plea  was  that  the  plaintiff  had  no  interest  in  the 
vessel  at  the  time. 

The  policy  was  dated  August  20,  1860,  and  was  to 
last  for  twelve  months.  The  rate  of  premium  was  6/.  6s. 
per  cent.,  and  there  was  a  covenant  on  the  part  of  the 
assurer  to  return  10s,  per  cent,  for  every  month  in  case 
of  the  transfer  of  the  vessel.  The  object  of  this  being 
to  guard  against  the  liability  of  the  assurer  if  the 
vessel  fell  into  other  hands. 
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It  appeared  that  after  the  policy  was  effected,  the 
owner  borrowed  money  of  K.,  and,  by  way  of  seonrity, 
made  an  absolute  transfer  of  the  ship  to  him.  On  this 
the  mortgagee  got  a  new  certificate  of  registry  and  made 
a  bSl  of  sale  in  his  own  name.  Nothing  was  said  about 
the  iwlicy  at  the  time,  but  a  few  days  after  the  bill  of 
fade  had  been  registered,  K.  asked  the  owner  if  the  ship 
was  insured.  He  was  answered  in  the  affirmative,  and 
this  policy  was  handed  over  to  liim,  but  there  had  been 
no  transfer  of  the  policy  at  the  time  of  the  transfer  of 
the  ship. 

Liuth^  Q.C.,  pursuant  to  leave  reserved,  now  moved  to 
uuter  the  venlict  for  the  defendant.  He  contended,  that 
tho  ]K)licy  expired  at  the  moment  of  the  transfer  of  the 
uhip,  and  could  not  be  revived ;  that  the  bill  of  sale, 
which  was  in  the.  form  given  by  the  17  &  18  Vict  c.  104, 
made  no  mention  of  the  fact  that  it  was  given  by  way 
of  security,  and  that  under  that  Act,  which  was  in  force 
at  the  time  of  this  transaction,  there  was  no  power  to 
iiiciuire  whether  the  original  owner  retained  any  beneficial 
interest,  though  such  power  had  existed  under  former 
Acts,  and  was  again  given  by  tho  Merchant  Shipping 
Act  of  last  session,  25  &  26  Vict.  c.  63. 

He  referred  to 

T/ie  Liverpool  Borough  Bank  v.  TunieTf  29  L.  J.  Ch. 

827. 

Cur.  adv.  vuU, 

31  Jan.  1863. 

Thcjndgment  of  the  Court  (iFrfo,  (7./.,  Williams^Waies, 
juid  Keaiiitg^  J  J.)  was  now  delivered  by  Willes,  J., 
to  the  effect,  that  though  the  bill  of  sale  was  absolute  in 
its  form,  yet,  on  tiie  authority  of  Gardner  v.  Cazenove 
(1  H.  &  N.  423),  it  was  competent  to  the  Court  to  look 
into  tho  real  nature  of  the  transaction  ;  and  that  it  was 
evident  the  transfer  was  not  absolute,  but  only  con- 
tingent, and  by  way  of  security,  and  therefore  there 
would  be 

No  rule. 


C.P. 


) 


Wiseman  and  Another  v,  Eastox. 


30,  31  Jan.  1863.  $ 

Bill  of  exclutnge — Acceptance  hy  one  partner, 

A  mi  of  exchange^  cuxepted  by  one  partner  in  tfie  name 
of  the  firmy  is  valid  against  the  firm  in  the  hands  of 
a  bona  fide  Jiolder  for  txilue,  although  the  accepting 
parttier  exceeded  his  authority  and  was  even  guilty  of  a 
fraud  on  tJic  firm  in  accepting. 

Action  on  a  bill  of  exchange,  dated  the  23rd  day  of 
June,  1862,  and  drawn  by  T.  James  on  the  finn  of 
Loudon  and  Easton,  and  accepted  by  them,  and  indorsed 
by  James  to  T.  Parkins,  and  by  him  to  the  plaintiffs. 
Plea. — **  Tliat  the  bill  was  accepted  by  the  defendant's 
partner  Landon  in  the  name  and  style  of  the  partner- 
ship, but  without  the  defendant's  authority,  for  the 
accommodation  of  the  said  T.  James;  and  that  there 
never  was  any  value  or  consideration  for  the  said  ac- 
coptinee,  or  for  the  payment  by  tho  defendant  of  the 


said  bill,  or  of  any  part  thereof ;  and  that  there  never 
was  any  value  or  considci-ation  for  either  of  the  said 
indorsements  of  the  said  bill,  or  for  any  pei-son  holding 
the  same  ;  and  that  tho  said  J.  Parkins  had  notice  of 
the  premises  before,  and  when  the  said  bill  was  first 
indorsed  to  him,  and  took  the  said  bill  from  the  said 
T.  James  with  such  notice  ;  and  that  tho  plaintiffs  had 
notice  of  the  premises  before  and  when  the  said  bill  was 
first  indorsed  to  them,  and  took  it  from  the  said  J. 
Parkins  with  such  notice,  and  that  the  said  bill  was 
payable  and  overdue  accoixling  to  its  tenor  before  and 
when  it  was  first  indorsed  to  the  said  J.  Parkins,  and 
before  and  when  it  was  first  indorsed  to  the  plaintiffs." 

The  defendant  and  Landon  entered  into  j^artnership 
on  tho  28th  of  December,  1859,  under  a  deed  of  part- 
nership, which  contained  the  following  article,  *'  That 
the  said  J.  Easton  shall  and  may  draw  money  from  the 
said  banking  house  for  co-|)artnership  purposes,  but  for 
no  other  purposes,  and  the  said  J.  Easton  shall  alone 
draw,  accex)t,  and  indorse  bills  in  the  name  of  the  firm 
for  the  purposes  of  the  said  co-partnership,  but  for  no 
other  purpose." 

At  the  trial,  Itefore  Byles,  J.,  in  London,  the  jury 
found  that  the  bill  had  been  accepted  by  Landon  in  the 
name  of  the  firm  without  any  authority  from  the  defen- 
dant to  do  so,  but  that  the  plaintiff  was  a  bond  fide 
holder  for  value  without  notice  of  this  fact.  A  verdict 
having  been  entered  for  the  jdaintiff, 

M,  Chambers,  Q.C.,  moved,  pursuant  to  leave  resei-ved, 
to  enter  a  verdict  for  the  defendant.     He  contended  that 
the  acceptance  by  Landon  amounted  in  fact  to  a  forgery 
of  the  name  of  the  firm,  and  cited  also 
Zeverson  v.  La^ie,  ante,  p.  27. 

Cur,  adv,  vulL 

31  Jan. 

EuLE,  C.J.,  delivered  the  judgment  of  the  Court 
(ErU,  C.J.,  WiUiams,  Willes,  and  Keating,  JJ.),  that 
it  was  impossible  to  throw  any  doubt  on  the  principle 
that  one  partner  has  the  power  to  bind  the  rest  by 
accepting  a  bill  of  exchange  in  the  name  of  the  firm, 
and  that,  therefore,  such  a  bill  can  always  be  sued  on  by 
a  bond  fide  Jiolder  for  value.  This  power  of  the  holder 
can  never  be  affected  by  the  rights  of  tlie  partners  inter 
se,  even  though  the  fraudulent  ^lartner  may,  under  the 
circumstances,  be  liable  to  an  indictment  for  forgery. 

Rule  refused. 


C 

31  J 


*'  ^*  }   IiiwiN  i\  Sir  Geokoe  Grky. 

an.  1863.    ) 

Attachment — Practice, 


A  rule  nisi  for  an  aitacJimcnt  cannot  be  moved  on  the 
last  day  of  Term, 

The  plaintiff  in  this  case  (ante,  237)  moved,  in  person, 
for  a  rule  nisi  for  an  attachment  against  the  defendant, 
and  also  against  Lord  Weetbury  (the  Lord  Chancellor), 
for  some  conduct  on  their  part  when  served  with  sub- 
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pcenas,  which,  he  contended,  amounted  to  contempt  of 
Court. 

The  Court  {Erie,  C.J.,  Williams,  Willcs,  and  Keat- 
ing,  J7.),  without  allowing  the  plaintitf  to  go  into  his 
ca«e,  were  unanimously  of  opinion  that  it  was  against  the 
universal  practice  of  the  Court  to  allow  a  rule  nisi  for  an 
attachment  to  he  moved  on  the  last  day  of  Term ; 
therefore, 

JRule  refitsed. 


20  Nov, 
12  Jan 


Ex.         ) 

r.  1862.       [ 
.  1863.       ) 


The  Attornky-Gexkral  v,  John 
DuxN  Gardner. 


Succession  Duty  Act,  1853 — Power-^Liahility  of 
appointee  wliere  settlor  appoints  binder  a  power 
of  his  own  creation. 

Settlor  taas  appointed  wider  a  power  of  his  own  creation 
to  sxu^  uses  as  he  should  appoint,  and  in  default  to  him- 
self in  fee.  Before  the  passing  of  the  Succession  Duty  A  ct, 
1863,  (16  <t- 17  Vict.  c.  51,)  he  appointed  by  will,  so  as 
to  vest  in  ejqmtancy  the  estate  in  the  appointee. 

Held,  that  the  settlor,  by  stteh  will,  created  a  new  suc- 
cession, which  did  not  fall  within  the  excci)tivc  clauses  of 
sects.  12  a'iid  15  of  the  Act;  and,  secondly,  tJuU  the  ap- 
points was  liable,  as  a  stranger  in  blood,  to  pay  a  succes- 
sion duty  of  ten  per  cent,  upon  the  vesting  of  tlie  estate  in 
possession  after  thejxissing  of  the  Act. 

This  was  an  Information  to  obtain  the  payment  of 
dtity  in  respect  of  defendant's  succession  to  certain  real 
property,  called  Soham  Merc. 

By  16  k  17  Vict.  c.  51,  sect.  2,  "  'Every  past  or  future 
disposition  of  property,  by  reason  whereof  any  person 
either  shall  become  beneficially  entitled  to  any'property, 
or  the  income  thereof  upon  the  death  of  any  i)erson 
dying  after  the  time  appointed  for  the  commencement  of 
this  Act,  either  immediately  or  after  any  interval,  either 
certainly  or  contingently,  and  either  originally  or  ky 
%oay  of  suistaTUive  limitation,  and  every  devolution  by 
law,  &c.,  shall  be  deemed  to  have  conferred,  or  to  confer, 
on  the  person  entitled  by  reason  of  any  such  disposition 
or  devolution,  a  succession,** 

Sect.  10  eiyoins  the  rates  of  duty  payable  in  the 
various  cases. 

Sect.  12.  "  Where  any  person  shall  take  a  succession 
under  a  disposition  made  by  himself,  then,  if  at  the  date 
of  such  disposition  he  shall  have  been  entitled  to  the 
property  comprised  in  the  succession  expectantly  on  tl)e 
death  of  any  person  dying  after  the  time  appointed  for 
the  commencement  of  this  Act,  and  such  person  shall 
have  died  duiing  the  continuance  of  such  disposition,  he 
shall  be  chargeable  with  duty  on  his  succession  at  the 
same  raUashe  would  have  been  chfttgeablo  with  if  no 
such  disposiiicn  had  been  made;  but  a  successor  shaU  not 
in  any  other  case  be  chargeabU  with  duty  upon  a  succes- 
•aion  taken  under  a  disposition  made  by  himself,  and  no 


l^rson  shall  be  chargeable  with  duty  upon  the  extinc- 
tion, &c.,  of  any  charged  estate  or  interest  create<l  by 
himself,  unless  at  the  date  of  the  creation  thereof  he  shall 
have  been  entitled  expectantly  on  the  death  of  some  perboa 
dying  after  the  time  appointed  for  the  commencement 
of  this  Act. " 

Sect.  15.  "  Where,  at  the  time  appointed  for  the  com- 
mencement of  this  Act,  any  reversUmary  property  «- 
pedant  on  death  sJioll  be  vested,  by  alienation  or  otJter 
derivative  title,  in  any  person  other  than  the  person  who 
shall  have  been  originally  entitled  thereto,  under  an^ 
such  disposition  or  devolution  as  is  mentioned  in  t/te  scoottd 
section  of  this  Act;  then  the  person  in  whom  such  pro- 
perty shall  be  so  vested  ^all  be  chargeable  with  duty  in 
respect  thereof  as  a  succession  at  the  same  time  and  at 
the  same  rate  as  the  person  so  originally  entitled  would 
have  been  chargeable  with  if  no  such  alienaihn  had  be^ 
made  or  derivative  title  created;  and  where,  after  the 
time  appointed  for  the  commencement  of  this  Act,  any 
succession  shall,  before  the  successor  shall  have  become 
entitled  thereto,  or  to  the  income  thereof,  in  possessioft, 
have  become  rested  by  alienation  or  by  any  title  not  ocir- 
ferring  a  new  succession  in  any  other  person,  then  the 
duty  payable  in  respect  thereof  shall  be  paid  at  the  same 
rate  and  time  as  the  same  would  have  been  payable  if 
no  such  alienation  had  been  made,  or  derivative  title 
created,"  &c. 

The  facts,  as  disclosed  by  the  Information,  are  as 
follows : — 

By  settlement  of  11th  May,  1807,  made  previously  to 
the  marriage  of  the  late  Marquis  Townshend  with  the 
late  Marchioness  Townshend  (then  S.  G.  D.  Gazdner, 
spinster),  it  was  declared,  that  the  trustees  therein-named 
should  stand  possessed  of  a  sum  of  25,000^.,  Kavy 
61.  per  cent,  bank  annuities,  then  lately  tiansfefted  into 
their  names  by  William  Dunn  Gardn»(the  lady's  father), 
upon  certain  trusts,  which  were  in  efiect  for  the  benefit 
of  husband  and  wife,  successively  for  life,  and  after  the 
death  of  the  survivor,  for  the  benefit  of  the  issue  of  the 
marriage ;  and  in  default  of  issue  (which  happened),  then 
in  trust  for  such  persons  as  the  wife  should  by  deed  or 
will  appoint,  and  in  default  of  appointment,  for  herself 
absolutely. 

The  25,000^.  bank  annuities  were  aftei-wards  sohl,  and 
the  produce  was,  pursuant  to  a  power,  invested  in  the 
purchase  of  an  estate,  called  Soham  Mere,  which  was  by 
conveyance  made  subject  to  the  trusts  of  the  settlraucnt. 

By  deed  of  the  26th  December,  1808,  the  Marchioness 
Townshend,  pursuant  to  her  power  under  the  settlement, 
duly  appointed  the  estate,  called  Soham  Mere,  from  and 
after  the  death  of  the  survivor  of  her  husband  and  herself, 
without  issue,  to  such  uses  as  her  father,  William  Dunn 
Gktfdner  (the  settlor),  should  by  deed  or  will  appoint ; 
and  in  default  of  appointment,  to  the  use  of  William 
Dunn  Gardner,  Ids  heirs  and  assigns  for  ever. 

W.  Dunn  Gardner  (the  settlor),  died  on  10th  Novem- 
ber, 1831,  having  by  wiU  of  16th  August,  1831,  given 
and  devised  all  his  estate  and  interest  in  the  said  real 
property,  called  Soham  Mere,  to  defendant,  J,  Dunn 
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Oaxxlner,  daring  his  life,  with  remainder  to  his  first  and 
other  sons,  successively  in  tail  male. 

The  Marchioness  Townshend  survived  her  husband, 
and  died  on  11th  September,  1858  (five  years  after  the 
coimnencemeut  of  the  Succession  Duty  Act,  1853),  with- 
out issue. 

Under  these  circumstances,  the  Crown  claimed  from 
defendant,  as  being  a  stranger  in  blood  to  the  testator, 
a  duty  of  107.  per  cent,  upon  his  succession  to  the  estate 
of  Soham  Mere  under  the  will  of  the  said  William  Dunn 
Crardner. 

The  defendant,  by  his  answer,  admitted  the  facts  stated 
in  the  information  ;  but  denied  that  he  was  liable  there- 
under to  pay  duty. 

The  Attortuy-Gcneral  (with  him  The  Solicitor-Gcfuralf 
Xoeke,  Q.(7.,  and  A,  Hanson),  on  the  part  of  the  Crown, 
contended,  that,  defendant  being  a  stranger  in  blood  to 
the  testator,  a  duty  of  10/.  per  cent,  was  payable.  In 
the  course  of  the  argument,  of  which  tlie  chief  points  are 
mentioned  in  the  judgment,  were  cited  and  discussed,  in 
addition  to  the  clauses  of  the  Act  above  set  out,  the  cases 
ffollowing : — 

The  AtL'Oen.  v.  Telvcrtan  and  Another,  7  H.  &  N. 

306. 
77be  AtL-Gm,  v.  Lord  Middlelon,  3  H.  &  N.  125 ; 

27  L.  J.  Ex.  229. 
WOeox  V.  Smitfi,  4  Drew.  40  ;  26  L.  J.  C^.  596. 
Zord  Brayhrookc  v.   Tlie  AU,'Om,,  9  Clark's  H.  of 

L.  Ca.  150. 
JRe  Jcfikinson,  24  Beav.  64 
The  AU.'Gm,  v.  £aker,  4  H.  &  N.  19. 

Lush,  Q.C.  (Avith  him  Jos.  W,  ChiUy),  for  the  de- 
fendant, argued  that  no  duty,  and,  at  most,  only  1  per 
cent,  was  payable  ;  and  cit«d  and  discussed,  besides  the 
clauses  and  cases  stiprd^  the  authorities  following  : 

In  re  Barker,  7  H.  &  N.  109. 

Sir  Edw.  Clere*8  Case,  6  Rep.  17  b ;  and 

Sugden  on  Potccrs,  93  (last  ed.). 

Roach  v.  Wadhain,  6  East,  289  ;  2  Sm.  L.  Ca.  376. 

Cur.  adv.  vtUt. 
12  Jak.  1863. 

Martin,  B.,  delivering  the  written  judgment  of  the 
Court  {Pollock,  C.B.,  Martin,  Bramwell,  and  Chan- 
nell,  SB. ) — This  is  an  information  for  succession  duty. 
By  a  marriage  settlement  on  the  mairiago  of  the  Marquis 
and  Marchioness  Townshend,  made  in  the  year  1807,  a 
sum  of  25,0007.  Navy  Five  per  Cent.  Bank  Annuities 
was  settleii  by  William  Dunn  Gardner,  the  lady's  father, 
upon  certain  trusts.  These  annuities  were  afterwards 
sold,  and,  in  pursuance  of  a  power  contained  in  the 
settlement,  an  estate  called  Soham  Mere  was  purchased 
and  conveyed,  subject  to  the  same  trusts  as  in  the  settle- 
ment. These  were  to  the  husband  and  wife  successively  for 
life,  and,  after  the  deafii  of  the  survivor,  for  the  benefit 
of  tlie  issue  of  the  marriage,  and  should  there  be  no  child 
(which  was  the  case),  then  in  trust  for  such  persons  as 
the  Marchioness  should  by  deed  or  will  appoint ;  and,  in 
default  of  appointment,  for  herself  absolutely.    After  the 


marriage  the  Marchioness,  by  deed  of  26th  December, 
1808,  executed  the  jiower  vested  in  her,  and  appointed 
the  Soham  Mere  estate,  after  the  death  of  her  husband 
and  herself  without  issue,  to  such  uses  as  her  father 
should  appoint,  and,  in  default  of  appointment,  to  the 
use  of  her  father,  his  heirs  and  assigns  for  ever.  On  the 
10th  November,  1831,  William  Dunn  Gardner,  by  will, 
devised  the  estate  to  the  defendant  (a  stranger  in  blood) 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail, 
and  soon  afterwards  died.  The  Marchioness  survived  her 
husband,  and  died  in  1858,  without  ever  having  had  a 
child.  The  Succession  Duty  Act  came  into  operation  in 
May,  1853,  and  the  Attorney-General  claimed  duty  at 
the  rate  of  10  per  cent.  The  defendant  contended  that  he 
was  not  chargeable  with  duty  at  all,  or,  if  with  any,  at  the 
rate  of  1  per  cent.  only.  It  was  admitted  by  the  counsel 
for  the  defendant  that  the  will  of  William  Dunn  Grardner 
was  a  part  disposition  of  property,  by  reason  whereof  the 
defendant  became  beneficially  entitled  within  sect.  2  to 
property  upon  the  death  of  the  Marchioness,  who  had  died 
after  the  time  appointed  for  the  commencement  of  the  Act. 
WUliam  Duan  Gardner,  at  the  time  of  making  his  will, 
was  absolute  owner  in  fee  simple  of  an  estate  which,  for 
the  purpose  of  the  succession  duty,  must  bo  deemed  a 
reversion  expectant  upon  the  estates  for  life  of  the 
Marquis  and  Marchioness,  and  the  contingent  estates  to 
the  imbom  children.  This  estate  is  as  well  known  and 
recognised  in  law  as  an  estate  in  fee-simple  in  possession. 
It  might  have  been  sold,  or  mortgaged,  or  leased,  or 
dealt  with  in  like  manner  as  any  other  fee-simple  estate, 
and,  in  fact,  was  devised  to  the  defendant  by  will ;  and 
it  is  difficult  to  see  why  succession  duty  should  not 
be  payable  upon  a  disposition  of  it.  The  simple  and 
proximate  state  of  facts  was,  that  a  testator,  owner  in 
fee-simple  of  a  reversion  expectant  upon  life  and  con- 
tingent estates,  made  a  will  and  devised  an  estate  for  life 
to  the  defendant,  who,  therefore,  took  by  devise  an  estate 
from  an  owner  in  fee-simple,  and  it  would  seem  to  be 
immaterial  what  was  the  nature  of  the  testator's  title,  or 
how  he  became  possessed  of  the  property.  In  truth  he, 
by  his  will,  created  a  new  succession,  the  defendant 
taking  a  beneficial  interest  by  devise  carved  by  William 
Dunn  Gardner  out  of  his  estate  in  fee-simple  in  the 
reversion.  It  is  according  to  the  ordinary  rule  of  law 
that  the  proximate  state  oC  things,  and  not  the  remote, 
is  to  be  regarded ;  but  it  was  contended,  on  behalf  of  the 
defendant,  that  he  is  not  chargeable  with  duty  by  virtue 
of  sects.  12  and  15.  The  argument  was,  that  William 
Dunn  Gardner  having  taken  the  reversion  in  fee  under 
the  power  of  appointment  conferred  on  the  Marchioness 
by  the  marriage  settlement,  the  case  was  the  same  as  if 
his  name  had  been  originally  inserted  in  the  settlement 
with  the  same  limitation.  For  this  position  a  passage  in 
the  judgment  of  Lord  Kingsdown  in  the  Braybrooke  Case 
in  the  House  of  Lords  was  cited.  William  Dunn  Gardner, 
therefore,  it  was  said,  took  a  succession  under  a  disposition 
made  by  himself  within  the  meaning  of  sect.  12,  and^ 
under  the  circumstances  of  this  case,  would  not  himself 
have  been  chargeable  with  duty ;  that  the  property  was 
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reversionary  propert}%  expectant  uj^on  tlic  death  of  the 
Maniuis  and  Marchioness  ;  and  that,  by  sect.  15,  this 
i-eversionaiy  property  being  vested  in  the  defendant  by 
alienation — viz.,  by  mil— he  was  only  chargeable  \>'ith 
duty  at  the  same  time  and  at  the  same  rate  as  the  testator 
(the  person  originally  entitled)  would  have  been,  and  as 
he  would  not  have  been  chargeable  with  duty,  neither 
was  the  defendant.  This  argimient  is  founded  iipon  the 
position  that  the  estate  of  William  Dunn  Gardner 
must  be  deemed  to  be  as  one  in  the  maniage-settle- 
meut ;  and  assuming  this  to  be  so,  nevertheless  the 
ai^imient  on  behalf  of  the  defendant  seems  to  us  to  be 
fallacious. 

Assuming  the  estate  to  William  Dunn  Gardner  to 
have  been  inserted  in  the  settlement,  the  limitation 
would  liave  been  to  tlie  Marquis  for  life,  remainder  to  the 
Marchioness  for  life,  contingent  remainders  (which  never 
vested)  to  her  children,  remainder  to  William  Dunn 
Gardner  in  fee.  This  would  be  improperly  called  a 
remainder.  It  really  would  have  Ijeen  a  reversion,  and 
part  of  the  old  fee-simple  of  William  Dunn  Gardner ; 
it  would  never  liave  passed  out  of  him  ;  an^  when  tlie 
Mart]^uis  and  Marcldouess  died  without  children,  and  tlie 
particular  estates  thereby  determined,  he,  or  liis  heirs  or 
devisees,  would  become  entitled  to  the  possession,  not  of 
new  estate,  but  by  reason  of  the  old  ownership.  Under 
such  circumstances,  it  is  quite  clear  that  William  Dunn 
Gardner  would  not  have  been  chargeable  to  succession 
duty.  1st,  the  title  to  the  i^ossession  being  by  reason  of 
the  old  reversion,  our  impression  is,  that  it  was  not  a 
snecession  at  all ;  it  was  a  mere  repossession  of  the  old 
estate  after  the  particular  estates  created  by  him  had 
become  extinct  Bat,  2ndly,  it  is  expressly  declared  not 
to  be  chargeable  by  the  latter  part  of  sect  12,  which 
enacts  that  no  persons  shall  be  chai^eable  with  duty 
upon  the  extinction  or  dctenniuation  of  any  estate 
created  by  himself^  unless  at  the  date  of  its  creation  he 
was  entitled  to  the  property  expectant  upon  the  death  of 
some  person  dying  after  the  time  appointed  for  the  com- 
mencement of  the  Act.  This  was  not  the  position  of 
William  Dunn  Gardner,  when  the  estates  of  the 
Marquis  and  Marehioness  were  created.  And,  3rdly,  in 
order  to  the  chaigeability  to  duty,  there  must  be  a  prede- 
cessor and  a  successor,  who  are  different  persons.  Upon 
the  assumption  of  the  defendant,  William  Dunn  Gaixiner 
filled  both  characters ;  in  fact,  he  would  liave  been 
successor  to  himself.  But  we  think  that  the  first  part  of 
sect.  12  does  not  apply  to  such  a  case  as  the  present  at 
all.  '^Micn  the  owner  of  a  reversion  in  fee  not  chaige- 
able  to  succession  duty  makes  a  will  and  devises  the 
reversion,  it  seems  to  us  that  he  creates  or  confers  a  new 
succession,  and  that  the  Act  is  to  be  applied  to  it  in  its 
simple  and  direct  application,  in  like  manner  as  if  he 
had  been  owner  of  the  fee-simple  in  possession.  And 
what  this  part  of  sect.  12  seems  to  us  to  refer  to  is  such 
a  case  as  Lord  Braybrooke's,  and  several  others  which 
have  come  before  the  Courts,  where  a  man  chargeable  to 
succession  duty  makes  a  disposition  of  property  ;  in 
which  case  he  is  to  be  cliargeable  as  if  no  such  disposi- 


tion had  been  made:  And  the  first  part  of  sect  IS 
seems  to  us  to  refer  to  the  case  of  an  alienation  of  re- 
vereionary  property  by  an  alienor  cliaigeable  hims«-lf 
to  duty,  in  which  case  the  alienee  is  subjected  to  th- 
same  duty. 

In  the  infinite  variety  of  cases  and  circumstances  to 
which  the  Succession  Duty  Act  may  be  sought  to  i*- 
applied,  it  may  be  that  it  will  turn  out  to  be  otherwise  ; 
but  our  impression  strongly  is,  that  the  first  parts  ui 
sects.  12  and  15  apply  only  to  cases  where  the  disponor 
or  alienor  would  himself  be  chargeable  to  duty,  and  do 
not  apply  to  a  case  like  the  present,  where  he  would  not. 
Several  cases  were  citc^l  by  the  learned  counsel  on  both 
sides.  Thfi  AUy.-Gen.  v.  Yelverton^  in  7  H.  &  N.  306, 
was  alleged  to  be  a  direct  authority  in  favour  of  the 
Attorney-General,  and  it  seems  to  us  to  be  so.  In 
substance,  the  settlement  of  the  money  in  that  case- 
constituted  a  new  succession.  The  expression  of  Lord 
Kingsdown  in  Lord  Braybroohe's  Case^  and  the  case 
In  re  Barker,  in  7  H.  &  N.  109,  -were  relied  upon 
on  behalf  of  the  defendant.  We  do  not  dissent  from 
either,  but  they  seem  to  have  no  application  to  thi<^ 
case.  We  would  merely  observe,  that  when  it  is  said 
that  a  limitation,  created  under  a  power,  must  be  read 
as  if  it  were  introduced  into  the  deed  creating  the 
power,  it  seems  to  be  rather  a  similitude  than  a  rule : 
that  generally  it  is  as  if  the  limitation  had  been  con- 
tained in  the  original  deed,  and  not  that  under  all 
circumstances  it  is  absolutely  to  be  so.  If  it  is  to  he 
deemed  and  considered  as  an  abstract  positive  absolute 
rule  of  law,  it  would  be  difficult  to  understand  how  th^* 
grant  of  a  lease  or  rent-chai^e  by  the  tenant  for  life, 
having  a  |)ower  of  appointment,  would  not  be  defeated 
by  the  exereise  of  the  ^lower  (1  Sugd.  on  Powers, 
p.  81).  As  to  the  duty  at  the  rate  of  one  per  cent., 
we  are  not  aware  that  any  argument  was  used  to  show 
that  such  was  the  proper  rate.  The  lawful  rate,  in  our 
opinion,  is  ten  per  cent,  as  claimed  by  the  Attorney- 
General. 

Bramwell,  B.  —  I  concur  in  the*  judgment  pro- 
nounced, but  wish  to  say  a  few  words  in  addition. 
William  Dunn  Gardner  was  entitled  to  an  estate  in  re- 
version or  remainder,  it  seems  to  me  immaterial  which, 
as  also  how  he  got  it  This  estate  he  devised  to  the 
defendant.  If  the  Attoniey-Gefural  v.  Yelvertcn  wa^ 
well  decided,  the  case  is  concluded ;  but  though  I  defer 
to  the  authority  of  that  case,  I  confess  I  am  not  con- 
vinced by  it  Still,  independently  of  that  authority,  1 
think  the  Crown  is  entitled  to  judgment  To  my  mind, 
the  property  is  not  **  vested  by  alienation  or  other  deri- 
vative title  "  in  the  defendant,  within  sect  15.  I  think 
a  title  by  will  is  not  within  those  words.  It  is  such  a 
disposition  as  would  be,  if  of  money,  "  a  disposition  or 
devolution  such  as  in  itself  to  create  a  succession'* 
within  the  provisions  of  the  Act,  within  sect  17,  and 
within  sect.  8,  and  to  create  a  succession  between  the 
defendant  and  William  Dunn  Gardner ;  and  it  is  dear, 
that  liad  William  Dimn  Gardner  died  intestate,  his  heir 
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■would  liave  taken  a  succession.  Why  not,  then,  his 
devisee  ?  This  opinion  is  in  confonnity  with  what  is 
suggested  in  AiL-Gen.  v.  Yelverton. 

Jifdfjiiunt  for  the  Crown. 


24,  31  Jan.  1863 


.! 


^Ietters  I'.  Biiowx. 


Estoppel — Mortga/jor — Administrator. 

A  vwrtgagor  had  inortga^ed  a  projKrty  in  tchich  at 
tItA  twie  Tie  had  iw  interest,  and  he  now  sought^  in  his 
capacUy  of  administrator  to  his  r/wtJier,  Uic  termor,  to 
eject  the  mortgagee — 

Held,  ^rs<,  that  secondart/  evidence  of  a  lease  having 
been  granted  and  burnt,  wTien  once  admitted,  and  payment 
<lf  rent  thereunder  proved,  teas  sujicient  evidence  of  the 
Ica^e. 

Held,  seeondTy,  that  tJie  plantiff,  although  mortgagor, 
icas  not  estopped  from  disputing  the  mortgage  in  his  capa- 
city  of  adminisiraior. 

Ejcet^ient  by  plaintiff,  a  mortgagor,  in  his  capacity  of 
administrator  to  his  mother,  Elizabeth  Metters,  deceased, 
against  defendant  Brown,  the  mortgagee. 

At  the  trial,  before  Williams,  J. ,  at  Exeter,  the  plain- 
tiir  having  produced  lottei-s  of  wlmiuistmtion  to  him  of 
his  deceased  mother,  Elizabeth  Metters,  and  given  evi- 
dence that  his  mother  had  held  the  property  in  question, 
under  a  lease  of  the  assumed  date  of  1792 — which  lease 
had  been  destroyed  by  fire — proceeded  to  give  secondaiy 
evidence  of  the  contents  of  the  lease.  From  this  it 
appeared,  that  the  lord  of  the  manor,  now  represented 
by  Lady  Molesworth,  had  granted  to  T.  Metters  a  lease 
for  ninety-nine  years,  during  two  lives,  and  that  the  said 
T.  Metters  had  assigned  the  term  to  Elizabeth  Metters. 
In  order  to  afford  additional  evidence  of  a  term  in  Eliza- 
beth Metters,  it  was  proved,  that  she  had  been  for  many 
years  in  undisputed  possession  ;  and  some  receipts  were 
put  in  to  show  the  payment  of  rent  to  the  steward  of 
I^y  Molesworth's  manor. 

The  defence  was  that  the  plaintiflf  had  moiigaged  the 
property  to  defenilant,  and  was,  therefore,  e8top[)ed  fi*om 
disputing  his  own  mortgage.  It  was  proved  that  plain- 
tiff, who  was  next  of  kin  to  Elizabetli  Metters,  hail 
mortgaged  the  proj^erty  to  defendant  in  1844,  for  550^.  ; 
and  that  the  defendant  had  been  in  ^jossession  since  1857. 
The  learned  Judge  directed  the  jury  that  if  they  thought  , 
the  term  was  proved,  they  should  find  for  the  plaintiff, 
which  they  did.  A  verdict  was  accordingly  entered  for 
the  plaintiff,  with  leave  to  move  to  enter  a  verdict  for 
the  defendant  on  the  grounds  :  first,  that  no  tenn  was 
])roved ;  secondly,  that,  if  proved,  the  plaintiff  was 
estopped  from  disputing  his  own  mortgage. 

A  rule  having  been  obtained  accordingly, 

M.  Smith,  0.0.,  (with  him  Turner,)  now  showed 
c'luse,  contending  that  on  tho  first  point  there  was  some 
evidence  of  a  term,  and  that  such  evidence  having  been 
admitted,  it  could  not  be  said  that  there  was  no  matter 
on  which  to  base  tho  verdict. 


Williams  o^i  Executors,  569,  570. 

Moscoe,  tit.  **  Admission." 
2nd.  The  plaintiff  was  not  estopped  from  disputing 
the  mortgage.     Estoppel  hohls  where  the  person  claims 
in  the  same  right  and  interest,  but  not  where  he  claims 
in  a  different  capacity. 

1  Taylor  on  Exndence,  sect.  82. 
An  executor  cannot  have  action,  but  may  have  release 
before  probate. 

Doe  d.  Hornby  v.  Glenn,  1  Ad.  &  E.  49. 

Middleton's  Case,  Co.,  Part  5,  28  b. 

Collier,  Q,.C.,  {with  him.  Kingilon,)  in  support  of  the 
nile.     The  plaintiff  is  next  of  khi  to  his  mother,  and  so 
far  as  that  relation  is  concerned,  he  clearly  was  estopped. 
In  Middleton's  Case,  cited  co)Urd,  there  is  a  note  refer- 
ring to  a  case  which  is  q^iite  the  other  way,  viz. , 
Whitehall  v.  Sqicire,  1  Salk.  295. 
Williams,  J.,  commenting  on  Doc  v.  Glenn,  suprd, 
says  there  is  some  doubt  on  that  case.     Tlie  plaintiff 
there  was  an  executor  de  son  tort,  not  an  administrator  ; 
and  it  did  not  decide  that  he  could  not  cstoj)  himself  by 
deed. 

[Martin,  B. — Assuming  that  this  property  belonged 
to  his  mother,  the  deed  did  not  operate,  because  he  had 
no  interest  to  convey.  But  here  he  takes  as  adminis- 
trator, and  so,  being  in  a  different  right,  the  principle  of 
estoppel  does  not  apply.  ] 

Smith  <k  OUiers  v.  Morga'n,  2  Jf.  &  R.  257. 
In  tliat  case  Tindal,  C.J.,  says  : — "Such  a  distinction 
is  new  to  me," — alluding  to  the  i>oint  put  by  Martin,  B. 
(Pollock,  C.B. — In  the  case  of  an  assignee  in  bank- 
ruptcy, a  declaration  by  him  before  being  assignee  is  not 
binding  on  him  afterwards.] 

Smith  V.  Morgan  is  on  that  jwint. 
[Pollock,    C.  B.  —  From  that  time  to  the  present 
moment  I  should  say  that  tliat  decision  is  wrong.] 

It  shows  that  the  cases  are  not  clear.  Tindal's  autho- 
rity is  of  weight  even  at  Nisi  Prius. 

[Pollock,  C.B.,  referring  to  Hammond's  Digest,  said 
that  declarations  of  the  assignee  of  a  bankrupt  before  he 
became  assignee  were  not  to  be  quoted  against  him.] 

[Martin,  B.— It  is  not  a  question  of  admission  at  all ; 
it  is  one  of  property.  The  case  of  SmiUi  v.  Morgan  is 
explainable.] 

Doe  d.  Ogle  v.  Vickers,  4  Ad.  &  E.  782, 
decides  that  he  cannot  set  up  such  a  lease  as  a  defence 
against  the  mortgagee. 

Doe  V.  Glenn  is  the  only  case  against  me. 
2nd.  There  was  no  proof  of  title  in  Elizabeth  ifetters, 
except  that  a  lease  was  said  to  have  been  .assigned  to 
her  by  T.  Metters,  and  afterwards  burnt.  There  was 
nothing  to  show  any  connection,  or  2>rivity,  betNveen  T. 
Metters  and  the  owner  of  the  fee. 

[CiiANXELL,  B.— If  the  fact  of  the  plaintiffs  intes- 
tate having  been  in  possession  had  not  been  in  evidence, 
I  should  entii"ely  agree  with  your  argument.  ] 

Proof  of  possession  was  presumable  evidence  of  a  fco- 
simple,  not  of  a  teim. 
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[Martix,  B. — Surel}'  the  evidence  of  the  lease  was 
evidence  to  go  to  the  jury,  from  which  they  might  infer 
that,  though  the  intestate  appeared  to  be  the  owner  of 
the  fee,  she  was  only  owner  during  two  lives.] 

The  plaintiff,   in   taking    out    administration,    is    a 

volunteer.     He  voluntarily  puts  liimself  in  that  {>osition, 

and  he  ought  not  to  be  allowed  to  use  it  to  defeat  his 

own  conveyance. 

Doc  V.  VkkerSf  vhi  suprd. 

Cur.  adv.  nilt. 

31  Jan. 

Chaxnell,  B.,  delivering  the  judgment  of  the  Court 
{Pollocl;  C.B.,  Martin,  Channell,  and  Wilde,  BB.).  In 
this  case  the  plaintiff  sues  as  administrator  of  his 
mother.  He  sues  by  reason  of  a  term  left  to  him  by  his 
mother.  The  defendant  says  that  administration  had 
not  been  taken  out  till  fourteen  years  had  elapsed  from 
the  time  of  the  mother's  death ;  and  that  he,  the  de- 
fendant, had  been  in  possession  imder  the  mortgage 
since  1857.  The  defendant's  points  were  these :  first, 
that  there  was  no  evidence  of  a  term  in  plaintiff's 
mother ;  and,  secondly,  that  the  administrator  was 
estopped  from  setting  up  the  title  of  his  mother  by 
reason  of  his  own  mortgage. 

The  first  question  is,  whether  there  was  any  evidence 
to  show  the  possession  of  the  land  by  plaintiff's 
mother.  There  was  evidence  that  the  property  had  been 
in  her  possession.  There  was,  therefore,  abundant  evi- 
dence to  show  a  chattel  interest.  The  absence  of  the 
lease  was  accounted  for  in  this  way.  There  had  been  a 
fire  :  parol  evidence  was  admitted,  and  no  objection 
made  to  its  reception.  Plaintiff  introduced  evidence  of 
possession  under  a  lease  that  had  been  burnt  instead  of 
producing  the  lease  itself.  That  there  was  such  posses- 
sion is  true  in  point  of  fact.  There  was  evidence  to 
show  that  Lady  Molesworth  had  by  her  receiver  rcceivetl 
rent  of  the  land  in  question.  Some  receipts  for  rent 
were  produced  at  the  trial.  That  removes  the  first 
objection.  The  second  point  is,  that  the  plaintiff, 
though  an  administrator,  is  estopped  ;  but  we  think  that 
the  rule  of  estoppel  does  not  apply.  A  case  was  cited 
which  shows  that  where  the  party  sues  in  a  different 
right,  estoppel  does  not  apply.  Here  he  sued  in  a  dif- 
ferent right  as  administrator,  and,  therefore,  we  think 
that  the  rule  must  be  dischai^ed. 

Ride  diwharged. 


at  the  same  time,  by  the  same  attorney,  and  by  one  axbl 
the  same  appearance  on  the  18th  October,  1862.  Oi 
the  18th  December,  1862,  the  plaintiff  declared  againjt 
the  present  defendants,  but  not  against  Chadderton ;  and 
in  January  last,  Chadderton  gave  notice  to  the  plaintiff 
to  declare,  or,  otherwise,  judgment.  Snbseqnentlj, 
judgment  of  non  pros  was  signed  by  Chadderton ;  and 
the  present  defendants  alone  pleaded  to  the  declaratioB. 
Tlie  plaintiff  thereupon  took  out  a  summons  to  set  aside 
the  judgment,  but,  upon  the  same  being  heard  before 
Channell,  B.,  it  was  dismissed  with  costs. 

Cromptoii  HiUton  now  moved  for  a  rule  to  set  asitle 
the  above  judgment.  Here  judgment  of  tion  pros  has 
been  signed  by  one  who  was  not  on  the  record.  Could 
such  a  judgment  be  signed  as  not  to  put  the  plaintiff  oaf 
of  Court  against  all  the  defendants  ?  It  is  submitted 
that  it  could  not. 

[Martin,  B. — Nothing  can  be  more  just  than  that  a 
defendant,  when  he  is  not  declared  against,  should  sdgn 
judgment  of  non  pros.] 

Yes ;  but  this  is  not  the  right  way  of  doing  it. 
In  the  course  of  the  argument,  the  following  cases 
were  referred  to  : 

Notes  to  Salinon  v.  Smith,  1  Wms.  Saunders,  206  ; 
Powell  v.  While — Philpotl  v.  Muller,  mentioned  in 

the  notes,  1  Doug.  168 ; 
Davis  V.  Thompson,  14  M.  &  W.  161  ; 
Boe  V.  Cock,  2  T.  R.  257  ; 
Pepper  v.  Whailey,  2  DowL  821 ; 
ChUii/s  Pr.  1467,  and 
Tidds  Pr.  470. 

Pollock,  C.B. — ^This  is  not  a  question  of  principle, 
but  of  practice,  and  Mr.  Hutton  is  proposing  to  alter 
the  practice  as  established  for  several  score  years.  I  do 
not  think  we  are  called  upon  to  alter  it. 

Maktix,  B. — I  am  of  the  same  opinion,  and,  if  the 
matter  were  de  novo,  I  think  there  is  nothing  more 
reasonable  than  the  practice  as  it  is.  In  looking  at  what 
the  practice  has  been,  I  do  not  propose  to  go  further 
back  than  the  case  of  Boe  y.  Cock  (ubi  suprd).  Mr. 
Tidd,  in  his  book  on  practice,  repeats  this,  and  sabse- 
quent  practitioners  have  adopted  a  similar  practice. 

Channell  and  Wildi^  BB.,  were  of  the  same  opinicm. 

BuUreftmeL 


30  Jan 


Ex.        I 

N.  1863.    ) 


Banckoft  v.  Greenwood  and 
Another. 


Practice — ^Non  Pros. 


30  Jan.  1863 


.i 


SimRET  V.  NOBLR. 


WTiere  a  torU  teas  issued  against  three  defendants^  all 
of  who7n  appeared  at  the  same  time  and  hj  one  appear- 
ance, and  the  plaintiff  declared  against  two  only ;  the 
remaining  defendant  teas  held  entitled,  after  giving  notice 
to  declare,  to  sign  judgment  of  non  pros. 

The  writ  in  this  action  was  issued  against  the  present 
defendants,  and  one  Chadderton,  all  of  whom  appeared 


Practice — Notice  of  tried  —  Remanet — Counter- 

mand  of  notice. 

Where  notice  of  trial  was  given  for  the  first  sittings 
in  Middlesex,  and  the  cause  was  adjourned  to  the  third 
sittings,  to  enable  the  defendant  to  obtain  a  witnsss  from 
abroad — 

Held,  thai  the  plaintiff  was  entitled  to  give  the  ord^uay 
notice  of  countermand  before  much  third  sittinge. 
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/.  Brown  moved  for  a  rule,  calling  upon  the  plaintiff 
to  show  canso  why  the  defendant  should  not  be  allowed 
the  costs  of  the  day,  for  his  not  having  proceeded  to  trial. 
It  appeared  that  the  cause  was  at  fint  set  down,  and 
notice  given  for  trial  at  i)i&  first  sittings  during  Term,  in 
Middlesex ;  but,  by  airaugement  between  the  parties, 
and  at  the  defendant's  request,  the  cause  was  postponed 
to  the  third  sittings.  The  adjournment  was  to  enable 
the  defendant  to  obtain  a  witness  from  abroad.  He  was 
accordingly  sent  for,  and  proceeded  on  his  journey 
towards  England ;  and  the  present  rule  was  moved  for, 
in  order  to  I'ecover  his  expenses.  Before  the  third 
sittings,  the  plaintiff  duly  gave  four  days'  notice  of 
counteimand ;  and  the  question  in  effect  was,  whether, 
the  cause  hamng  been  made  a  remanet,  the  plaintiff  was 
(mtitled  to  withdraw  his  notice  of  trial  ? 

[Pollock,  C.B. — It  is  just  as  if  the  notice  had  been 
originally  given  for  the  third  sittings,  and  the  counter^ 
inand  was  in  time  and  valid.] 

Per  Curiam  (Pollock^  C.B.,  Martin^  Channellf  and 
Wiidc,  BB.). — ^There  ought  to  be  no  rule. 

Rule  refused. 


*^^   T  ,«»o    l-NlCHOLLr.  HALLETT. 

30  Jan.  1863.  J 

Bmikruptcy  Act,  1861,  m.  192,  197 — Deed  of  Com- 
position— Execution. 

An  execution  having  been  levied  by  seizure  and  sale^ 
and  afterwards  a  deed  of  eomposUian  entered  into  between 
the  debtor  and  a  trustee  for  his  creditors^  and  registered, 
a  Judge's  order  barring  the  trustee  from  bringing  an 
nction  against  the  parlies  levying  the  execution  was  set 
aside,  and  an  action  ordered  to  be  br<ntff?U, 

The  plaintiff  in  this  case  had  sued  the  defendant 
IlaUett,  and  recovered  against  him  a  judgment,  under 
which  a  levy  was  made  on  the  12th  January,  1863.  A 
deed  of  composition  under  sect.  192  of  the  Bankruptcy 
Act,  1861,  between  the  debtor  Hallett  and  a  trustee  on 
b<*half  of  the  majority  of  his  creditors  above  l(tf.,  and 
including  three-fourths  in  value,  according  to  the  terms 
of  the  Act,  was  executed  on  the  21  st  January.  On  the 
23rd  January  the  deed  was  registered  according  to  sect. 
193  ;  and,  on  the  24th,  notice  of  such  registration  was 
given  to  the  sheriff,  with  an  intimation  that  all  further 
proceedings  in  the  execution  would  bo  at  his  oAvn  risk. 
Under  these  circumstances  application  was  made  to 
^lartin,  B.,  at  Chambers,  who  made  an  order  barring  the 
claim  of  the  trustee  under  the  deed. 

Philbrick  now  moved  for  a  rule  to  set  aside  the  order 
of  the  Judge.  He  contended  that  the  conditions  of 
Sect  192  having  been  complied  with,  and  the  deed 
registered,  the  debtor  had  become  a  bankrupt  by  force  of 
sect.  197 ;  that  he,  and  the  creditors  and  trustee,  were 
from  the  time  of  registration  subject  to  the  jurisdiction 
-of  the  Court  of  Bankruptcy  ;  and  that  they  were  liable 
to  all  the  provisions  of  the  Act.     The  regbtration  was 


only  for  the  purpose  of  giving  notice  of  an  act  of  bank- 
ruptcy. Notice  of  such  registration  was  sent  to  the 
sheriff  the  same  day.  The  order  of  the  Jadge  ought, 
therefore,  not  to  have  been  made. 

[Martin,  B. — It  seems  a  monstrous  thing  tliat  if  a 
man  lias  an  execution  against  him  he  can,  by  executing 
such  a  deed  as  this,  do  away  with  the  execution.] 

He  cited,  in  support  of  his  view,  the  case  of 
Ex  parte  Cluiundy,  5  L.  T.  (n.  s.)  625.* 

J.  Martin  showed  cause  in  the  first  instance,  contend- 
ing that  the  order  of  Martin,  B.,  was  quite  right  The 
deed  could  not  be  held  to  relate  back  so  as  to  defeat 
another  who  had  taken  active  steps  to  enforce  his  claim. 
Though  sect.  192  has  been  complied  with,  yet  from 
sects.  197  and  198  it  is  evident  the  deed  is  of  no  force 
until  registered.  The  2  &  3  Vict.  c.  29,  and  12  k  13  Vict 
c.  106,  s.  184,  protected  executions  levied  by  seizure  and 
sale. 

He  cite<l 
Huttan  V.  Cooper^  6  E;cch.  159. 
Edwards  v.  Searsbrook,  1  N.  R,  24. 

Philbrick. — Then  I  should  say  tiiere  is  no  levy  here. 

[Wilde,  B. — Sect.  73  of  the  last  Act  makes  seizure 
and  sale  an  act  of  bankruptcy.] 

Cheston  v.  Gilbs,  12  M.  &  W.  Ill,  decides  that  trover 
lies  against  a  sheriff,  who  having  seized  goods  sells  them 
subsequently  to  the  fiat 

Pollock,  C.B. — The  property  should  be  sold ;  and  you 
should  bring  an  action.  Let  the  trustees  be  at  liberty 
to  bring  an  action,  and  let  the  venue  be  London. 

Martik,  B.  —  So  much  of  my  oi-der  as  bars  the 
claimant  to  be  altered,  and  the  trustee  to  be  at  liberty 
to  bring  an  action  against  the  present  plaintiff  for  the 
act  of  the  sheriff  in  seizing  the  goods,  the  plaintiff  ad- 
mitting himself  to  be  a  party  to  the  seizing  and  selling. 

Chanxell  and  Wilde,  BB.,  concurred. 

Rule  absolute. 

Note.* — Sec  also  on  these  sections  : — 
Be  SheUlc,  ante,  151  ;  and  7  L.  T.  (k.  h.)  366. 
Be  LittleJohnSf  ante,  168. 
Penhall  v.  Littlefohns,  aiUe,  293. 


-EX.         J    Dewhirst  v.  Kershaw. 
80  Jan.  1863.   ) 

Bankruptcy  Act,  1861  (24  d:  25  Vict.  c.  134)— 
Deed  for  Benefit  of  Creditors — Subsequent  Arrest 
of  Debtor  under  ca.  sa. 

A  deed,  whereby  tJic  debtor  conveys  his  projycrly  to 
trustees  upon  trust  for  the  benefit  of  the  creditors  who 
should  execute  it  laithin  twenty-one  days,  and  containing 
a  proviso  that  such  of  the  creditors  as  should  not  execute 
tlie  deed  before  a  given  day  should  be  excluded  frmn  all 
benefit  thereunder,  is  not  a  deed  Ujxni  whicli  the  Court 
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mill  order  tJie  release  of  a  debtor  suhscquaiily  arrested 
under  a  ca.  sa. 


f 


tJie  trial  the  lessee*s  UUc  inay  have  expired  as  against  i> 

lessoTf  provided  the  lessor  has  not  demanded  posseaici 

from  the  lessee.  v 

Grai/  moved  for  a  rule,  calling  upon  the  plaintiff  to  | 

show  cause  why  the  defendant  should  not  he  discharged  |      Ejectment  hy  assignee  of  lessee  against  assignee  d 

from  custody.     It  ajipeared  that  he  had  been  arrested  I  under-lessee. 

under  a  ca.  sa.,  at  the   suit  of  the  plaiutiff,    and  he        At  the  trial  it  appeared  that  one  Thomas  Pnckle  ha-i 

claimed  his  discharge  under  the  24  &  25  Vict.  c.  134,    ^Y  deed  of  24th  June,  1843,  demised  the  house  and  U&I 

by  virtue  of  an  assignment  which  he  had  executed  for    ^^  question  for  a  term  of  years  expiring  on  the  29tli 

the  benefit  of  his  creditors  prior  to  his  arrest.  i  September,  1862,  to  E.  N.  Thornton  ;  and  that  the  said 

Tlie   deed  was  dated   14th   October,    1862,  and  was  1  E.  N.  Thornton  died  in  1848,  having  devised  the  pn^ 

between  Kershaw  (the  defendant)  of  the  first  part ;  the  '  mises  to  his  executors,  Ed.  Thornton  and  W.  Griffita. 

trustees,   of  the   second  part  ;  and  the  several  j)erson8  |  The  said  Ed.  Thornton  and  W.  Griffith,  by  dee*!  date! 

(creditors)  Avho  shoidd  execute  the  same,  of  the  tliird  '  26th   September,    1849,   imderleased    the    premises  t) 

I>art.      It  assigned  all  the  defendant's  pei-sonal  estate    J-  W.  Han-is,  the  liabendum  containing  the  words,  "Ti> 

to  tnistees,  upon  trust  to  sell,  and,  out  of  the  moneys    ^oW  unto  the  said  J.  W.   Harris  for  thirteen  ywrs. 

arising    therefrom,    upon    trust    to    pay    all    expenses  .  wanting  ten  days,  to  be  completed  from  the  29th  Sep- 

thereof,  and  of  and  attending  the  trusts  thereby  created ;  i  tember  then    next    ensuing. "    Upon    this    deed  wr 

and,   in    the    next  place,   to  pay,   retain,   and  satisfy  I  indorsed  two  assignments,   one  from  the  said  J.  W. 

rateably  and  proportionably,  and  without  anj/  preference    Harris  to  J.  Mackrell,  the  other  from  the  said  J.  M.ack- 

or  priority  to  themselves,  the   said  tnistees  and  their 

partners,  and  the  other  persons  parties  thereto,  of  the 

third  part,   who  should  exeeiUe    these   presents   within 


rell    to    defendant,   V.    Buckland.     Both    assignments 
omitted  the  woi-ds  "wanting  ten  days,"    The  said  W. 
Griffith,  having  survived  Ed.  Thornton,  his  co-cxccntor, 
twenty-one  days  from  the  date  thereof  the  several  debts  or  i  assigned  the  lease  of  24th  Jime,  1843,  subjecjt  to  the 


sums  set  opposite  to  their  respective  names  in  the  sche- 
dule thereto,  and  to  pay  the  residue,  if  any,  of  the  said 
moneys  unto  the  sfiid  Kershaw,  his  executors,  adminis- 
trators, and  assigns ;  providedf  nevertheJcsSy  that  siuJt 
creditors  of  the  said  Kersluiw  as  should  not  cxecutr,^  or 
assent  in  writing^  to  take  the  benefit  of  tliese  presents,  o^i 
or  before  the  lith  day  of  Januari/  then  next,  or  within 
such  furilicr  time  iiot  exceeding  thirty  days,  as  the  said 
trustees  sliotild,  by  icritin-g  under  tfieir  respective  hands 
and  seals  declare,  should  be  excluded  from  all  benefit 
muter  t/iese  pres&nts.  A  majority  in  number,  represent- 
ing three-fourths  in  value  of  the  creditors  of  Kershaw, 
whose  debts  respectivelj'  amoutited  to  10/.  and  upwards, 
executed  the  deed,  and  it  was  duly  registered,  &c.,  as  the 
Act  required.  • 

Harris  v.  PeUU,  81  L.  J.  Ch.  552, 
was  cited  in  support  of  the  motion ;  apd  it  was  ui^ged 
that,  in  the  case  of  an  oixlinary  bankniptcy,  all  the 
creditors  did  not  necessarily  participate.  To  do  so,  they 
must  come  in  and  prove  their  debts  ;  and,  in  effect,  this 
was  all  that  was  intended  in  the  wording  of  the  present 
dueil. 

The  Court  {Pollock,  C.B.,  Martin,  Channell,  and 
Wilde,  BB.)  were  of  opinion  that  the  defendant  was  not 
♦Ml titled  to  a  nde. 

Riilc  refused. 


Ex. 

31  Jaj^,  1863 


.! 


GiBBINS  V,    BUCKLAXD. 


£jectme)it  hy  Lessee — Sub-lessee  holding  over — 
a  L.  P.  Act,  1852,  «.  181. 

Where  sub-lessee  holds  over,  he  may  be  ejected  by  tJye 
lessee  under  a  writ  of  possession,.  aWwugh  at  the  time  of 


imder-lease,  to  plaintiff,  Jas.  Gibbins.  The  under- 
lease expired  on  the  19th  September,  1862 ;  the  writ 
was  issued  on  the  24th  of  the  same  month;  tli? 
lease  expired  on  the  29th  of  the  same  month  ;  and  the 
tiial  did  not  take  place  till  the  London  Sittings  folloir- 
ing.     Upon  these  facts  the  jury  found  for  the  plaintiC 

A  rule  having  been  obtained  calling  on  plaintiff  to 
show  cause  why  the  verdict  should  not  be  set- aside,  on 
the  ground  that,  at  the  time  of  the  trial,  plaintiff's  title 
had  expired, 

Joyu  now  showed  cause,  contending  that  plaintiTi 
title  had  not  expired  at  the  date  of  the  writ,  and  that, 
therefore,  ho  was  entitled  to  a  verdict. 

Ka/rslake,  Q.C.,  in  supywrt  of  the  rule,  argued  that 
plaintiff's  title  was  gone  at  the  time  of  the  trial,  and  that 
he  was  not  entitled  to  a  writ  of  possession  (which  was  the 
form  of  execution  in  actions  of  ejectment),  under  sed. 
181  of  the  Common  Law  Procedure  Act,  1852.  The 
form  of  the  postca  given  at  No.  17  in  the  schedule  to  that 
Act,  contains  the  words,  "and  a  jury,  &c.,  uponthfir 
oath,  say,  that  A.  B.,  &c.,  was,  and  still  is,  entitletl  to 
the  possession  of  the  land  within-mentioned,  as  in  tb^ 
writ  alleged,"  &c.  But  if  no  writ  of  possession  can  ^ 
granted,  defendant  has  no  title  to  go  upon.  It  cann«>' 
be  denied  that  his  titlQ^lias  expired. 

[Pollock,  C.B. — It  has  expired  only  as  against  the 
lessor,  not  against  all  the  world.] 

The  landlord  may  have  covenant  against  the  holder  oi 
the  term. 

Mountnry  v.  Collier,  22  L.  J.  Q.  B.  124, 
decides  that  it  may  l>c  set  up  as  a  defence  to  a  plai^*^  ^" 
the  County  Court,  that  the  landlord's  title  has  expir^' 
and  that  from  that  time  the  County  Court  has  no  juri* 
diction  to  try  the  cause.     Again,  the  defendant  caaiK'^ 
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l>e  liable  to  be  considered  as  a  tresp»'wjscr  both  by  the 

landlord  and  the  termor. 

[Pollock,  C.B. — Certainly  not  by  both.] 

I  submit,  then,  that,  as  the  plaintiif *s  title  liad  ex- 

|>ired,  the  writ  of  execution  ought  not  to  go. 

[Pollock,  C.B. — I  must  protest  against  that  doctrine. 

A  man  who  holds  under  a  lease  which  has  expired,  has  a 

right  to  possession  against  all  the  world,  except  his  lessor, 

who  has  demanded  it.] 

Pollock,  C.B. — ^The  rule  must  be  discharged,  for  the 
reasons  that  have  been  stated  in  the  course  of  the  argu- 
nicnt.  The  lease  having  expired,  the  lessor  w^ould  be 
entitled  to  possession  if  he  demanded  it.  But  in  the 
lueantime  the  lessee  has  let  the  land  to  another,  who 
refuses  to  give  it  up,  and  from  whom,  therefoi*e,  he  can 
recover.  The  jury  have  found  for  the  plaintiff,  and  1 
refuse  to  alter  their  verdict,  which  certainly  was  that  the 
title  as  against  everybody  but  the  landlord  was  not  at  an 
end.  That  is  according  to  law.  The  affidavits  do  not 
show  that  the  title  was  at  an  end,  for  the  landlord  has 
not  terminated  the  |x>9Ses8ion  by  demanding  the  lease 
from  the  lessee. 

Martin,  B. — I  am  of  the  same  opinion.  Mr.  Joyce's 
client,  the  lessee,  granted  an  under-lease,  taking  the  pre- 
caution of  giving  ten  days  short  of  his  own  term.  But 
the  defendant  tries  to  keep  him  out  of  pos.session.  If  he 
could  have  succeeded  in  that,  he  would  have  deprived  the 
plaintiff  of  a  right  which  he  had  bargained  for.  The  law 
of  landlord  and  tenant  demands  of  us  to  compel  persons 
to  perform  those  requirements  as  far  as  possible.  Where 
|)ossession  cannot  bo  given,  the  client  sludl,  notwith- 
standing, bo  entitled  to  his  costs.  We  are  bound,  as  far 
as  we  can,  to  put  the  plaintiff  in  the  position  that  he 
ought  to  be  in — that  is,  in  possession  of  the  land.' 

Chaxnull,  B. — Supposing  a  lease  had  lieen  granted, 
which  had  expired  before  the  trial,  and  a  new  lease  had 
been  granted,  there  the  title  would  still  remain  in  the 
lessee.  And,  therefore,  I  think  it  ought  to  have  been 
ufiirmatively  shown  that  the  title  had  expired. 


AViLDE,  B.,  concurred. 


Rule  disduirged. 


Bail  Court.     J  ^^^^  Queejt  v,  Mirehouse. 
28   Jax.    1863.    5 

Po<w  Law  —luBtitutimi  of  ProceedingB  for 

Prosecution. 

Whrrc  a  mn/fistrat-6  refused  to  Ivear  a  case  against  a 
muih  who  ran  away^  leaving  his  icife  and  children  ciiarge- 
able  to  OiP  parish,  on  (Ite  ground  iliat  tlie  proceedi)ig  was 
insiUuted  by  tlie  asststant-overseer  tciOwut  axdhoriiy  from 
the  Board  of  Guardians — tlie  CouH  directed  tM  case  to 
Ite  remitted  for  reJiearing,  but  refused  to  allow  coat9,  Uwugh 
the  magistrate  act^d  ujuni  his  sole  opinion,  and  contrary 
to  the  practice  of  the  Board, 


This  was  a  rule  calling  upon  the  Rev.  William  ilire* 
house,  one  of  the  Justices  of  the  Peace  for  the  County  of 
Gloucester,  to  show  cause  why  he  should  not  hear  and 
determine  the  complaint  of  the  a.ssistant-overseer  of  the 
parish  against  one,  lies,  for  running  away  from  his 
parish,  in  the  Union  of  Clifton,  leaving  his  wife  and 
children  chargeable  to  the  said  parish.  It  appeared  from 
the  affidavits  that  the  assistant-overseer,  without  direc- 
tion from  the  Guardians,  obtained  a  wari'ant  against  lies, 
who  was  apprehended  and  brought  before  the  Rev.  W. 
Mirehouse,  who  refused  to  hear  the  case  on  the  ground 
that  the  assistant-overseer  had  acted  without  any  autho- 
rity from  the  Board  of  Guardians,  who,  as  he  considered, 
were  the  only  persons  entitled  to  judge  as  to  the  pro- 
priety of  a  prosecution.  It  appeared  that  Mr.  Mirehouse 
had  been  chairman  of  the  board  for  many  years,  during 
which  time  he  had  refused  to  allow  any  interference, 
except  under  direction  of  the  board,  though  the  practice 
had  been  altered  since  his  retirement  from  the  chair- 
manship. 

Gray  showed  cause. — ^The  only  question  here  is.  Who 
is  the  proper  person  to  prosecute  ?  Where  the  prosecu- 
tion is  to  be  at  the  expense  of  the  parish,  why  should 
the  overseer  take  upon  himself  to  say  that  the  pariah 
should  go  to  the  expense  of  a  prosecution  ?  The  guardians 
are  the  proper  persons  to  institute  a  prosecution,  and  on 
what  ground  should  the  overseers  institute  one  without 
their  approval  ?  Mr.  Mirehouse  thought  this  ought  not 
to  be  done,  and,  I  submit,  that  the  Coiurt  will  not  say, 
that  he  was  wrong  in  the  course  he  adopted  ;  but  if  the 
Court  think  otherwise,  Mr.  Mirehouse  will  at  once  pro* 
ceed  according  to  its  decision. 

Pickering,  Q.C, — I  contend,  tliat  the  rule  ought  to 
be  made  absolute.  If  the  Board  of  Guardians  will  not 
prosecute  in  such  a  case,  is  a  man  to  go  unpunished, 
simply  because  one  of  the  magistrates  insisted  on  en- 
forcing his  particular  opinion?  Since  Mr.  Mirehouse 
ceased  to  be  chairman  of  the  board,  the  guanlians  have 
adopted  a  different  practice  from  that  which  he  enforced. 

]Mellor,  J. — It  seems  that  the  Board  of  Guanlians, 
and  Mr.  Mirehouse,  have  different  opinions  uix)n  this 
question.  I  think  I  ought  to  make  the  rule  absolute  for 
the  rehearing  of  the  case. 

Pickering  applied  for  costs,  as  the  magistrate  had  acted 
simply  upon  his  own  opinion. 

Mellor,  J. — I  cannot  allow  costs  against  a  magistrate. 

Rule  absolute,  mtliout  costs. 

Baa  Court.    |  hopper  r.  Wasburtox. 
29  Jan.  1863.    ) 

Jurisdiction  of  County  Court  Judge — Amendment 
of  Plaint — Prohibition, 

It  is  not  competent  to  a  Comity  Court  Judge,  in  a  case 
I  inhere  the  particular  delivered  in  the  suit  was  equicalent 
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to  a  eoioit  in  slander ,  to  am&nd  the  plaint  by  turning  it 
into  one  far  false  imprisonment. 

This  was  a  case  tried  before  the  Judge  of  the  Clerken- 
well  County  Court  on  the  5th  November  last.  The 
particular  which  was  delivered  was  equivalent  to  a  count 
in  slander,  the  charge  being  entered  ''for  damage  sus- 
tained by  reason  of  your  making  a  false  charge  of  stealing 
a  tobacco-pipe  and  silk  pocket-handkerchief  at  the 
Clerkenwell  Police  Court,  and  for  loss  of  character,  50^." 
Counsel  for  the  defendant  took  the  objection,  that  this 
was  a  plaint  in  slander,  and  that  the  plaintiff  must, 
therefore,  be  nonsuited,  and  the  Judge  was  of  that 
opinion.  Application  was  then  made  to  amend  so  as  to 
make  the  plaint  one  for  false  imprisonment.  Against 
this  defendant's  counsel  protested,  but  the  Judge  ordered 
the  amendment.  The  case  was  tried  on  this  plaint,  and 
a  verdict  was  given  for  the  plaintiff^  251.  A  rule  for  a 
prohibition  having  been  obtained  by  Jf.  T,  CoU  in 
Michaelmas  Term, 

Macnamara  now  showed  cause.  I  submit  that  the 
County  Court  Judge  had  jurisdiction  to  make  this  altera- 
tion. By  19  k  20  Vict.  c.  108,  s.  67,  the  Judge  of  a 
County  Court  may  at  all  times  amend  all  defects  and 
errors  in  any  proceeding  in  such  Court,  whether  there  is 
anything  in  writing  to  amend  by  or  not,  and  all  such 
amendments  as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real  question  in  con- 
troversy between  the  parties  shall  be  so  made  if  duly 
applied  for.  The  Court  looks  not  to  the  documents^  but 
to  what  took  place  at  the  hearing. 

Bunt  V.  South  Staffordshire  SaUioay  CompanVy  26 
L.  J.  Ex.  374. 
The  only  question  to  be  tried  in  the  present  case  was 
that  of  false  imprisonment,  and  in  making  the  amend- 
ment which  he  did  the  Judge  has  not  exceeded  his  juris- 
diction, 

Be  Walsh,  1  El.  &  Bl.  390. 

Chivers  v.  Savage,  6  El.  &  Bl.  697. 


CoU  supported  the  rule.  The  learned  Judge  had  no 
jurisdiction  to  try  this  action,  which  was  one  for  slander, 
and  by  9  &  10  Vict.  c.  95,  s.  58,  it  is  provided  that 
County  Courts  shall  not  have  cognisance  of  any  action 
for  slander.  There  is  no  chaise  of  false  imprisonment 
here,  for  the  word  is  not  mentioned  in  the  plaint.  The 
case  came  before  the  Court  as  one  of  slander,  as  was 
admitted  by  the  Judge.  There  is  no  rule  which  gives 
any  such  power  of  amendment  as  was  exercised  here. 
Where  the  Judge  has  no  jurisdiction,  he  cannot  amend  so 
as  to  bring  the  matter  within  his  jurisdiction. 

^[ei^or,  J. — ^I  am  of  opinion  that  the  rule  must  be 
made  absolute,  and  that  the  Judge  of  the  County  Court 
had  uo  such  power  of  amendment  vested  in  him  as  would 
enable  him  to  bring  this  case  within  his  jurisdiction. 

Rule  absolute. 


Bail  Court.    "[   Metropolitan  Board  of  Voeks 
30  JjLS.  1868 


;.   1    Mi 
:.    J    V. 


Glossop  and  Another,  Jasii«& 

Metropolis  Local  Management  Act,  «.  180, 181- 
Bate — Digtreas — Mandamia. 

Wliere  a  rate  was  made  in  part  of  a  parish,  in  an  oiii- 
lying  district,  by  authority  of  the  Metropolitan  BoarH  -jf 
Works;  and  tlie  overseers  refused  to  comply  with  theprecfU, 
and  the  Justices  declined  to  isau^  a  distress  toarravi,  ^^ 
Court  teill  interfere  by  mandamus. 

In  tliis  case,  Raymond  bad  obtained  a  rule  for  s 
mandamus  to  two  Justices  of  Middlesex,  calling  npon 
them  to  issue  a  warrant  for  levying  82/.  12*.  Irf.,  l»in« 
the  amount  of  a  rate,  made  by  the  Metropolitan  Board  4 
Works,  on  that  part  of  the  parish  of  Ealing  inelnded 
within  the  Fulham  district.  An  assessment  had  been 
made  upon  this  district,  and  the  Board  issned  their 
precept  to  the  overseers  of  the  parish  to  raise  the  money. 
The  overseers  refused,  upon  which  tlie  Board  appointel 
a  person  to  make  a  rate,  which  rate  be  made  accordingly, 
and  had  demanded  payment  thereof  from  the  several 
rate-payers,  who  had  refused  to  pay  it.  The  Metropolitan 
Board  then  applied  to  the  Justices,  calling  upon  them  to 
issue  a  distress  warrant.  The  magistrates,  however, 
refused  compliance,  on  the  ground  that  they  were  not 
satisfied  that  the  Act  18  &  19  Vict  c.  120,  would  justify 
such  a  proceeding  on  their  part. 

Mellish,  Q.  C.  (with  whom  was  MetcaZfe),  showed  canse. 
— ^The  jurisdiction  under  the  old  Metropolitan  Severs 
Act  was  more  extensive  than  that  which  exists  und«r 
the  Metropolis  Local  Management  Act.  The  question 
is,  to  what  extent  the  power  of  enforcing  rates  witliin 
their  own  district,  is  incorporated  by  19  k  20  Vict. 
c.  120,  s.  181,  so  as  to  enable  the  Boanl  of  Works  to 
enforce  the  rates  in  a  similar  way  out  of  the  district 
The  overseers  were  the  parties  who  ought  to  have  l«en 
called  upon  to  levy  this  rate.  Sect.  151  of  the  said  Act, 
wliich  regulates  the  raising  of  sums  for  defraying  net'es- 
sary  expenses,  requires  the  overseers  of  the  parish  to 
levy  the  amount.  Sect.  161  enjoins  upon  the  overseer-! 
to  collect  the  rate  in  the  same  manner  as  the  Poor  Rite : 
and  sect.  166  prondes,  that  on  non-payment  of  the  rate, 
the  overseers  shall  be  distrained  upon.  The  mandamu" 
sought  for  in  this  case,  should  be  directed  to  the  over- 
seers; Complete  provision  is  made  by  the  Act  to  enable 
them  to  levy  the  rate,  and  hand  it  over  to  the  vestry,  to 
whom  the  power  is  reserved  of  enforcing  this  in  case  of 
default  by  the  overseers. 

Raymond  supported  the  rule.  The  debts  and  liahi- 
lities  of  the  Sewers  Commission  were  transferred  to  the 
Metropolitan  Board  of  Works,  so  that  upon  them  all 
the  liabilities  of  the  Sewers  Commi&sion  are  cast.  Th* 
intention  of  the  Legislature  was,  that  these  debts  shouW 
be  paid  by  the  Metropolitan  Board  of  Works.  Sect.  1?<^ 
of  this  Act  provides,  that  where  any  debts  or  liabiliti<*s 
are  charged  on  any  rates  or   assessments   in  certain 
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parishes  and  districts,  the  Metropolitan  Board  of  Works 
shall  apportion  such  debts  and  liabilities  between  the 
respective  parishes  and  districts,  and  shall  certify  to 
the  district  board  and  vestry  respectively  the  amounts 
of  the  apportioned  part  of  such  debts  and  liabilities  to  i 
be  dischaiiged  by  rates  to  be  raised  in  such  parish  or 
district.     By  sect.  181  it  is  provided,  that  all  debts  and 
liabilities  which  were  payable  out  of  rates  authorised  to 
be  raised  imder  11  &  12  Vict.  c.  112,  shall  continue  in 
full  force  and  be  a  charge  on  the  districts  or  parts  in 
which  such  rates  would  have   been  authorised  to  be 
levied  in  case  such  Act  had  continued  in  force,  and  the 
sums  from  time  to  time  so  becoming  payable  shall  be 
raised  by  the  Metropolitan  Board  of  Works  in  such 
districts  or  parts  in  like  manner  as  the  expenses  of  the 
Board ;  and  in  case  any  such  district  or  part  be  wholly 
or  in  part  without  the  limits  of  the  metropolis,   as 
defined  by  this  Act,  the  said  Metropolitan  Board  shall, 
from  time  to  time,  issue  precepts  under  their  seal  to 
the  overseers  of  the  parishes  in  which  any  part  without 
such  limits  is  comprised,   requiring  payment   in    the 
manner  set  forth  in  the  section.     The  same  section  fur- 
ther  directs,    that    the    provisions    therein    contained 
respecting  the  levying  and  payment  of  money  by  over- 
8661*8,  in  pursuance  of  any  oi'der  of  a  vestry  or  district 
board,  shall  be  applicable,  muUUis  ifhutandis,  to  and  for 
the  levying  and  payment  of  money  by  overseers  in  pur- 
suance of  any  such  precept  as  aforesaid  of  the  Metropo- 
litan Board.     The  Boanl  has  power,  in  default  of  the 
overseers,  to  direct  a  rate ;   and  if  the  vestry  or  dis- 
trict board  within  the  jurisdiction  of  the  Metropolitan 
Board  make  default,  the  Metropolitan  Board  may  ap- 
point persons  to  make  a  rate  and  levy  the    money. 
The  Jjegislature  did  not  intend  by  transferring  them 
to  lessen  the  security  of  the  old  Commissioners  of  Sewers 
for  the  debts.      They  intended  that  these  provisions 
should  be  incorporated,  and  the  language  used  is  quite 
adequate  to  cany  out  the  intention.     The  Legislature 
did  not  intend  to  give  a  partial  remedy,  nor  to  leave 
out  that  which  was  most  important.     It  was  designed 
that  the  Metropolitan  Board  should  have  as  efficient 
machinery  as  the  vestry  or  district  boards  have  to  levy 
money  under  their  own  precepts.     It  was  intended  in 
this  particular  case  that  the  Metropolitan  Board  should 
have  the  same  right  to  levy  money  on  the  outlying  dis- 
tricts as  in  cases  within  their  jurisdiction. 

Meixor,  J. — I  think  the  rule  ought  to  be  made  ab- 
solute. 

Rule  ahsoluU, 


Ex.  Ch 

3  Fkb.  1863 


i.1 


Regina  v.  Pearson, 


C<yram, — Erlb,  C.J.,  Pollock,  C.B.,  Williams,  J., 
Channell,  B.,  Keating,  J.,  Wilde,  B.,  Mabtix,  B. 

Way  of  necessity — Devise — Implied' grant. 

When  ific  ovmer  of  a  farm  severed  it  hy  vriU  among 


his  two  sons :  and  the  moiely  devised  to  one  son  ivas  land- 
locked, except  where  it  abutted  on  the  mmety  devised  to  the 
other,  yet  the  will  made  no  ineiuUon  of  any  ways  what- 
soever— 

Held,  that  some  way  passed  hy  implication  under  the 
will,  and  tiutl  the  Court  would  look  at  the  previous  occupa- 
tion of  the  testator^  s  property,  to  see  what  way  was  meant 
by  him  to  pass. 

Under  such  circumstances,  where  tJte  access  to  the  land- 
locked premises,  and  to  the  farm-huildi7igs  upon  them,  had 
been  in  the  testator* s  lifetime  hy  one  particular  road  across 
the  mmety  devised  to  the  other  son — and  the  enjoyment  of 
the  landUxJcd  premises,  in  tlie  state  they  icere  in  wJien 
devised,  teas  not  complete  without  this  particular  road — tlic 
Court  held  that  this  particular  road  passed  under  the  will, 
ami  iwt  merely  a  **  way  of  necessity.*'' 

Semble,  thai  if  a**  way  of  necessity^*  only  had  passed, 
the  way  loould  have  been  limited  hy  the  necessity. 

The  plaintiff  and  the  defendant  occupied  contiguous 
farms,  which  formerly  were  a  single  farm,  belonging  to 
James  Pearson.  In  1825,  the  part  of  tlie  farm  now  be- 
longing to  the  defendant  had  been  occupied  by  one 
Feathers,  as  tenant  to  James  Pearson  ;  the  part  of  the 
farm  now  belonging  to  the  plaintiff  being  retained  by 
James  Pearson  in  his  own  possession.  The  fields  and 
farm-buildings  in  the  occupation  of  Feathers  were  sm*- 
rounded  by  the  lands  of  other  persons,  except  on  the 
side  where  they  abutted  on  the  lands  retained  by  James 
Pearson  himself.  The  access  to  the  said  fields  and  farm- 
buildings  in  the  occupation  of  Feathers  was  by  a  farm 
road,  which,  after  quitting  the  highway,  passed  over 
fields  retained  in  James  Pearson's  possession,  till  it 
reached  one  of  Feathers*  fields,  at  a  place  named  Cods 
Bridge.  The  rond  did  not,  however,  actually  enter 
Feathers'  fields  at  this  spot ;  but,  skirting  along  them  on 
the  other  side  of  a  fence,  entered  a  close  in  the  occupation 
of  James  Pearson,  and  passed  through  this  into  the  farm- 
yard of  the  house  occupied  by  Feathers.  Such  being  the 
case,  in  1825,  James  Pearson  made  his  will,  shortly 
before  his  death,  leaving  to  his  son  Abraham  (through 
whom  defendant  claimed)  the  premises  occupied  by 
Feathers.  The  other  part  of  the  farm  he  left  to  the 
plaintiff  John.  The  will  made  no  mention  of  any  ways 
whatsoever. 

It  was  admitted  that,  inasmuch  as  the  portion  of  the 
farm  bequeathed  to  Abraham,  and  now  held  by  the 
defendant,  was  surrounded  by  the  property  of  third 
persons, — so  that  there  was  no  access  to  it  at  all,  except 
across  that  part  of  the  testator's  property  which  he  be- 
queathed to  plaintiff, — some  way  must  be  given  to  de- 
fendant over  the  plaintiff's  farm.  The  question  was, 
whether  the  defendant  had  a  right  to  insist  on^taking  the 
old  farm-way  passing  through  the  foldjrard  ;  or,  whether 
plaintiff  might  insist  on  defendant's  only  using  the  old 
farm-way  as  far  as  Cods  Bridge— the  spot  where  it  first 
touched  the  fence  of  the  defendant's  fields  ? 

The  plaintiff  having  brought  trespass,  the  defendant, 
inter  alia,  pleaded— setting  out  the  wUl  of  James  Pearson 
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— ^that  the  old  customary  way  was  impliedly  bequeathed 
by  it  to  Abraham  Pearson,  under  whom  defendant  claimed. 
The  Court  of  Queen's  Bench  decided  in  defendant's  favour, 
and  plaintiff  now  appealed. 

MellisTt,  Q.a,  for  the  plaintiff. 

This  is  a  way  of  necessity.  The  burden,  then,  ought 
not  to  be  made  greater  on  the  plaintiff  than  the  bai-e 
necessity  requires.  The  Court  below  had  no  right  to 
go  into  the  question  of  testator's  intention,  the  will  being 
silent  on  the  point. 

Worthingtan  v.  Gimson,  29  L.  J.  Q.  B.  116  ;  6  Jur. 

(X.  s.)  1053. 
JDodd  V.  Biircluill,  31  L.  J.  (x.  s.)  Ex.  364, 
shows  that  the  doctrine  in  Pijcr  v.  CaAer  (1  H.  &  N. 
916)  does  not  apply  to  a  right  of  way.     There  is  a  differ- 
ence between  continuous  and  discontinuous  easements. 
[Ch  ANN  ELL,  B.,  cited  Gale  on  EascnieiUs  (3rd  ed.  c.  4, 

pp.  81,  87)]. 

[Wilde,  B. — ^Therc  may  be  a  difference  acconUng  to 
the  sort  of  way.  Some  ways,  as,  for  instance,  a  way  to 
a  main  door,  would  be  more  continuously  used  than  any 

drain.] 

The  grantor  is  not  to  have  a  gi*eatcr  bunien  laid  on  him 
than  the  necessity  of  the  grantee  requires.  The  necessity 
finished  at  Cods  Bridge.  2  Rol.  Ab.  Graunts  (2,  pp.  17, 
IS)  says,  that  *'  the  feoffor  shall  assign  the  way."  The 
feoffor  here  is  dead,  and  the  plaintiff,  who  represents  him 
qiu)ad  the  servient  lands,  may  assign  for  him. 

Phcijscy  V.  Vicary,  16  M.  &  W.  484, 
probably  decides  that  where  there  is  a  will,  the  par- 
ticular way  used  in  testator's  lifetime  does  not  pass. 

Sh^ppard^s  Touclistone^  p.  96. 

Qiwiin,  for  defendants. 
1st.  The  old  way  passed  by  devise. 
Pomfrtt  V.  Ricroft,  1  Saund.  322. 
The  only  way  of  necessity  known  to  law  is  the  way  when 
tlio  highway  is  undcrgouig  repair,  over  the  adjacent  land. 
All  other  ways  are  by  grant : 

Proctor  v.  Ilodgsotiy  10  Exch.  624. 
The  will  being  silent,  we  must  look  at  extraneous  cir- 
cumstances,  such  as  the  state  of  property,  to  gather 
testator's  intention.     In 

Pgckerv,  Welsted,  2  Sid.  39,  111, 
DiUlcn  V.  Taylor,  2  Lut.  1487, 
the  way  is  said  to  "remain  "  and  to  ** revive,"  showing 
that  it  is  the  old  way. 

[Wilde,  B.— Way  there  merely  means  right  of  way, 
not  any  particular  way.] 

Pinnington  v.  Galland,  9  Ex.  1, 
is  in  my  favour. 

The  defendant's  case  belongs  to  a  class  collected  by  Gale 
on  Easements  under  "Disposition  of  owner  of  two  tene- 
ments." The  way  passes  by  will  as  being  for  the  enjoy- 
ment of  property,  to  which,  if  not  necessary,  it  is 
reasonably  incident. 

Ilincheliffc  v.  Earl  of  Kinnoul,  6   Scott,  650  ;   5 
Bing.  N.  C.  1, 
shows  it  is  wrong  to  suppose  a  right  of  Way  may  not  come 


under  this  head,  because  it  is  not  a  continuous  easemmt, 
cf.  Gale  on  Easements,  p.  106,  note, 

2nd.  If  this  is  a  way  by  necessity,  the  selection  lifs 
with  the  grantee,  subject  to  the  condition  that  he  nin*: 
select  a  convenient  way  for  both  parties.  The  dif m'j. 
in  Rol.  Abr.  is  not  supported  by  the  cases  there  fitp-i, 
and  must  be  taken  with  reserve. 

Sir  Rowland  HeywartJCs  Case,  2  Rep.  85, 
shows  on*  the  contrary  that  the  grantee  is  to  elect  if  h 
is  to  be  the  first  agent,  as  here. 

[Wilde,  B. — The  cases  cited  to  that  effect  are  all  car:^ 
of  express  grants.] 

Jacq\ir.^  V.  Chambers,  2  Collycr,  435, 
is  in  point.  The  Roman  law  is  also  in  my  favour.  It  i* 
discussed  by  Gale  at  p.  465,  but  he  is  mistaken  in  snr- 
^losing  that  there  is  a  distinction  between  a  wiU  and  a 
deed,  cf.  8  Dig.  tit.  II.  fi\  9  ;  and  his  mistake  arises  from 
supposing  that  8  Dig.  tit.  III.  fr.  26,  applies  to  any  bu: 
a  special  class  of  legacies,  cf.  Professor  Molitor,  *'h^ 
Possession,  la  rcrcndication,  la  Pidflieienne,  tt  les  seni- 
tivdrs  en  Droit  Roinain"  Gand,  1851,  p.  362. 

Mellish,  Q.C.,  rei)lie4. 

Erle,  C.J. — The  judgment  of  the  Court  below  is 
affirmed.  We  were  much  struck  by  Mr.  Mellish's  argu- 
ment that  if  the  way  was  a  way  of  necessity  simply,  i' 
must  be  limited  by  the  necessity.  A  way  of  necessity, 
stiictly  so  called,  ends  with  the  necessity.  We  do  not, 
however,  think  that  this  is  a  way  of  necessity  inereh'. 
We  look  to  the  construction  and  effect  of  testator's  will, 
and  the  mode  in  which  the  premises  were  enjoyed  at  the 
date  of  the  will.  The  testator  had  imity  of  possession, 
and  it  was  his  object  to  make  two  farms  out  of  one  for 
his  two  sons.  At  the  time  of  his  will  the  way  in  que- 
tion  Avas  the  sole  way  used  witli  the  house  and  farm  >' 
devised  to  the  person  from  whom  defendant  claims. 
Under  these  circumstances  the  way  passed  with  th' 
devise.  The  case  falls  under  the  class  of  implied  granf^ 
where  there  is  no  absolute  necessity  for  the  right  claim^'l. 
but  where  the  tenement  is  so  constructed  as  that  parts  of 
it  involve  a  necessaiy  dei)endence  in  order  to  its  enjoy- 
ment in  its  present  stat^,  ujwn  the  neighbouring  tene- 
ment (Gale,  p.  105,  n.).  The  land  here  devised  coul«l 
not  reasonably  be  enjoyed  except  with  the  customary 
way. 

Jiuigriicnl  of  Queen's  BencJi  affirwo- 


C«  C*  A* 

24  Nov.  1862 


JRegixa  V,  Waltox  and  AnolluT. 


Corajit— Erle,  C.J.,  Blackbuuk,  J.;  Wildf,  B., 
Mellor,  J.,  and  Ke-vtino,  J. 

Menaces — Larceny — Demanding  Money  toith  inift^^ 
to  Steal— Fear— 24:  &  25  Vict,  c,  9G,  s.  4t^ 

To  convict  a  man  under  the  above  section  of  dm^^^^'^ 
inoney  with  nienaces  with  intent  to  steal,  tJu  mff^^'- 
proved  must  hesmh  as  would  make  it  larceny  if  Hit  '"^"'^ 
were  obtained.    Accordingly^  they  mttst  be  of  a  naf»^  ^' 
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oiierpotoer  ihcfrm  vobmtary  action  of  (he  menaced  person; 
and  wTiether  they  areofwch  a natureis  aqueetionin  each, 
case  /or  the  jury. 

The  prisoners  wen  indieted  at  the  West  Riding  Inter- 
mediate £(e8sionSy  in  December,  1862,  *^for  feloniously 
demanding  money  with  menaces  with  intent  to  steal." 
Another  count  charged  them  with  stealing  the  money  in 
question.  It  appeared  that  the  prisoners  had  gone  to  the 
house  of  a  man  named  Bradahaw,  and  demanded  a  certain 
sum  due  from  him  to  a  third  x^cfson,  statingthat  they  had 
a  warrant  from  a  magistrata  (which  was  untrue),  and  that 
if  five  shillings  and  sixpence  ware  not  paid  them,  they 
would  break  open  the  door  and  distrain  fbr  the  debt 
One  of  the  two  then  celled  in  a  policeman,  who,  how- 
ever, took  no  part  in  the  proceedings.  Bradshaw,  upon 
this,  agreed  to  pay  flye  shillings  and  sixpence  to  the  pri- 
soners, and  followed  them  to  a  neighbouring  house,  where 
he  handed  them  the  money,  being  under  the  impression 
that  they  had  power  and  authority  to  distrain  upon 
him. 

The  chairman  directed  the  jury  that  the  woids  and 
conduct  of  the  prisoners,  if  the  jury  believed  the  evi- 
dence, constituted  a  menace  within  the  meaning  of  the 
statute.  The  prisoners  were  found  guilty  generally,  and 
a  case  was  now  stated  (br  the  Court  whether  the  convic- 
tion  could  be  sustained. 

F.  £lackbum  for  prisoner. 

1.  To  bring  the  prisoner  within  the  statute,  the 
menaces  must  have  been  of  such  a  nature  that,  if  the 
money  had  been  obtained  by  them,  it  would  have  been 
robbery  {Roecoe,  Crim.  Evid.),  A  menace  to  property 
is  not  enough  for  this.  There  must  be  menace  to  the 
person. 

2.  There  is  no  larceny ;  but  at  most  obtaining  by  false 
pretences.  The  owner  parted  with  the  property  and  the 
])03session. 

ffannay,  for  Crown. — ^Menaces  may  be  of  three  kinds. 
1.  to  the  penon ;  2.  to  property ;  3.  to  character. 
Busaell  on  Crimes,  voL  1,  881. 

Many  of  the  cases  there  cited  were  cases  of  menace  to 
property  only. 

[Blackbubn,  J.— What  was  left  to  the  jury?  We 
know  from  history  the  violence  of  these  mobs.  Must  not 
the  menace  be  auch  as,  if  acted  upon,  would  make  the 
msn  not  a  free  agent !] 

Here  is  a  threat  of  breaking  open  a  door. 

[WiLDB,  B.  — ^The  presence  of  the  policeman  is  evidence 
that  the  prosecutor  cannot  have  been  overcome  by  fear.] 

Extorting  money  by  putting  in  force  legal  process  is 
larceny. 

1  Hawk.  PI.  C.  19,  12. 

2  East,  P.  C.  16,  96. 
[WiLPE,  B. — Alarm  is  essential. 

R,  V.  Kncwlandf  2  Leach,  751 ;  8.c.  2  East,  P.  C.  16, 
131.] 
The  menaces  need  not  be  of  such  a  kind  as  would,  if 
successful,  make  robbery.     Otherwise,  this  offence  would 
be  an  attempt  to  rob. 


He  also  referred  to 
R.  V.  Norton,  8  C.  &  P.  671. 

V.  Blackburn  replied. 

81  Jak.  1868. 

WiLDB,  B.,  now  delivered  judgment. — ^There  are  many 
demands  accompanied  by  menaces  which  are  obviously 
not  criminal,  as  in  cases  of  disputed  title  to  personal  pro- 
perty. The  limit  to  the  operation  of  this  section  is  to  be 
found  in  the  words  "with  intent  to  steal."  Now,  a 
demand  with  intent  to  steal,  if  successful,  must  amount 
to  stealing.  What,  then,  are  the  incidents  attending  the 
obtaining  of  money  by  menace  which  constitute  it 
larceny  ?  It  is  said  in  2  East,  565,  c.  26,  s.  8,  that,  to 
constitute  larceny  or  robbery,  the  taking  in  all  cases 
must  be  against  or  without  the  owner's  consent  On  the 
other  hand,  it  is  also  said  that  "a  colourable  gift  extorted 
by  fear  amounts  to  taking  and  trespass."  If  a  man,  that 
is  to  say,  is  induced  to  part  with  property  through  fear, 
he  is  no  longer  a  free  agent,  and  it  is  taken  from  him 
without  his  consent.  The  cases  quoted  are  all  cases 
where  the  threatened  violence,  whether  to  persons  or 
property,  was  of  a  nature  to  produce  in  a  reasonable  man 
some  degree  of  alarm  or  bodily  fear.  The  degree  of  alarm 
may  vary  ;  but  it  is  essential  that  it  should  be  such  as  to 
unsettle  the  ndnd,  or  to  take  away  free  voluntary  action. 
A  menace  to  distrain  is  not  necessarily  calculated  to 
excite  such  alarm  ;  but,  coupled  with  violent  gestures 
or  acts,  it  might  have  that  effect,  and  it  is  for  the  jury 
to  decide  the  question.  The  chairman  in  this  case  not 
having  left  it  to  them,  the  conviction  must  be  quashed. 

Oorwictum  quashed. 


Ga  G«  B« 

24  Jan.  1863 


.i 


Reoika  v.  Frakklakd. 


Embezzlement — Pvhlic  Company — Incorporation — 
Secondary  Evidence'^- Jurisdiction  of  Quarter 
Sessions— 24:  6o  25  Yict.  c  96,  m.  81,  82,  87. 

WJiere  a  prisoner ,  on  an  indictment  for  embezztement  as 
clerk,  sought  to  oust  jurisdiction  of  Quarter  Sessions, 
wnder  the  %Tth  sect,  of  the  above  Act,  by  showing  that  the 
employers  from  whom  he  had  embezzled  were  an  incorpo- 
rated  compam/y — 

Held,  thai  the  onus  of  proving  the  compan^s  registrar 
tion  lay  on  him,  amd  that  secondary  evidence  to  the  effect 
that  they  had  held  themselves  out  and  acted  as  if  they  were 
registered^  was  not,  by  itself,  sufficient  evidence  of  registra- 
tion to  be  left  to  the  jury. 

The  prisoner  was  found  guilty  at  the  West-Biding 
intermediate  sessions  in  December,  1862,  on  an  indict- 
ment charging  him  with  felonious  eml)ezzlement  as  a 
clerk,  from  Thomas  Bolland  and  others  his  masters.  It 
appeared,  from  the  evidence  of  third  persons,  that  Bolland 
and  others  wore  partners  of  a  company,  which  carried 
on  business  under  the  name  of  "The  Rotherham  Coal 
Company  (limited)" — that  some  members  of  the  company 
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were  called  "Directors,"  and  others  "Shareholders" — 
that  the  number  of  members  far  exceeded  twenty — that 
the  name  of  the  company  was  over  the  door—that  the 
shares  were  transferable  by  certificates  without  the  con- 
sent of  the  other  shareholders — and  that  a  minute-book 
for  resolutions  was  kept 

The  money  embezzled  had  been  collected  by  the  pri- 
soner in  the  course  of  his  business ;  and  on  receiving  it, 
he  had  receipted  a  bill  for  the  amount,  headed  "Dr.  to 
the  Rotherham  Coal  Company  (lin^ited)."  None  of  the 
persons  who  paid  him  money  knew  any  firm  of  "  Thomas 
Bolland  and  others "  by  that  name,  or  had  ever  dealt 
with  them. 

It  was  objected  inier  alia  by  the  counsel  for  the 
prisoner,  that  the  above  facts  showed  that  the  company 
was  not  a  private  partnership,  but  an  incorporated  joint- 
stock  company :  that,  if  so,  the  offence  committed  by 
the  prisoner  was  a  misdemeanfor  under  se<;ts.  81  and  82 
of  the  Larceny  Act,  and  by  sect.  87  could  not  be  tried 
at  Quarter  Sessions. 

It  was  further  objected,  that  the  persons  on  whose 
account  the  prisoner  had  received  the  money  were  not 
proved  as  laid  ;  that  the  money  embezzled  was  receive 
by  him  (as  appeared  both  by  the  evidence  and  the  heading 
of  the  receipts  themselves)  for  sums  due  on  account  of 
the  Rotherham  Coal  Company  (limited),  and  that  there 
was  no  proof  that  the  prisoner  was  servant  or  clerk  of 
"Thomas  Bolland  and  others." 

These  objections  having  been  overruled  at  the  trial, 
the  chairman  directed  the  jury  that  "the  sufficiency  of 
the  indictment  was  for  him  to  decide,  and  that  they 
must  find  the  prisoner  guilty,  if  they  believed,  on  the 
evidence,  that  he  had  received  the  sums  in  question  as 
clerk,  for  and  on  account  of  his  employers,  and  had 
appropriated  them  toi  his  own  use."  A  case  was  now 
stated  for  the  opinion  of  the  Court,  whether  the  objec- 
tions were  rightly  overruled,  and  whether  the  conviction 
could  be  sustained. 

C.  Poster  for  the  prisoner. 

1st.  It  must  be  presumed  from  the  facts  that  the  com- 
pany was  a  registered  company  ;  cf.  8  &  9  Vict.  c.  16  ; 
19  &  20  Vict.  c.  47,  ss.  3,  4,  and  13  (the  offence  having 
been  committed  before  the  recent  Act).  Here  there 
were  more  than  twenty  members  ;  and  they  held  them- 
selves out,  and  acted,  as  if  they  were  a  registered 
comiMiny. 

[Wilde,  B. — It  was  for  you  to  show  that  they  were 
registered.] 

[Erle,  C.J. — To  deprive  the  Queen  of  her  right  to 
prosecute,  you  show  that  "  Bolland  and  others  "  held  out 
that  they  were  a  registered  company.  That  would  be  a 
good  objection  as  against  "  Bolland  and  others,"  if  they 
were  suing ;  but  not  as  against  the  Queen.] 

2nd.  The  only  evidence  of  money  taken  by  the  pri- 
soner was  of  money  taken  for  a  debt  due  to  the 
"  Rotherham  Coal  Company  (limited)." 

[Erle,  C.J. — ^That  might  be  the  name  of  the  firm  of 
which  BolUnd  and  others  were  partners.    The  firm  would 


be  sued  as  Bolland  and  others :  though  its  firm  uaie; 
would  be  Rotherham  Coal  Company  (limited).  ] 

3rd.  The  chairman's  direction  was  wixmg. 

[Erle,  C.J. — No.    The  proper  point  was  left  to  tk 

jury  ;  unless,  indeed,  there  was  evidence  that  Holland  k 

Company  were  a  corporation.] 

Cur,  adv.  v%'ii. 

81  Jan. 

Erle,  C.J.,  delivered  judgment.  We  think  the  Uci^ 
are  sufficient  to  support  the  indictment.  The  onlv 
objection  as  yet  remaining  unanswered  is,  that  thf-r- 
was  evidence  which  ought  to  have  been  left  to  th<*  joir 
that  the  Rotherham  Company  was  a  corporation.  I: 
was  contended  that  the  number  of  shareholders  and  li^* 
transfer  of  shares  were  illegal,  if  the  company  was  Ti(< 
registered  ;  that  the  presumption  was  against  illegalitj, 
and  that  all  this  was  for  the  jury.  The  answer  is  that 
a  mining  company  on  the  cost-book  principle  is  lavfol, 
and  colliery  companies  generally  may  be  carried  on  b 
any  part  of  England  without  registration  on  the  cfM- 
book  principle.  (Wordsworth,  Joint-Stock  Co.,  p.  195. 
Moreover,  the  registration  of  this  company,  if  it  exi^^ 
must  be  in  writing,  and,  as  a  general  rule,  the  partj 
who  claims  to  put  the  contents  of  a  writing  in  evident  - 
must  produce  it  or  account  for  its  absence.  This  th- 
prisoner  does  not  do.  He  cannot,  therefore,  give  eith'-r 
words  or  acts  of  the  company  as  secondary  evidence  of 
the  written  register. 

It  should  be  noticed  that  if  the  company  is  incorpo- 
rated, it  must  be  by  a  writing  under  the  statute  mai3>- 
within  a  few  years  past,  and  that  a  trade  corporation  und>^: 
this  statute  differs  from  a  corporation  for  public  pni 
poses,  and  from  a  corporation  by  prescription  :  so  ths: 
evidence  admissible  to  prove  the  existence  of  such  U>' 
mentioned  corporations  would  not  necessarily  be  a«lmi- 
sible  to  prove  a  modem  charter  or  a  recent  registrati«in. 

It  should  also  be  noted,  that  a  company  intending  t  - 
be  registered  may  fail  to  fulfil  some  of  the  conditiou^ 
required  for  a  valid  registration,  and  though  they  woUj-. 
violate  the  Joint-Stock  Company's  Act  by  carryin:*  <'n 
business  without  registration,  the  directors  and  ^har^ 
holders  would  not  lose  their  legal  rights  as  owner?  (' 
property,  nor  would  that  property  be  placed  out  of  ti 
protection  of  the  law,  because  of  imperfect  r^strati^L. 
For  these  reasons,  we  are  of  opinion  that  there  was  n  • 
evidence  to  be  left  to  the  jury  that  the  company  wa^ 
incorporated. 

Blackburn,  J. — I  agree  in  the  judgment  of  r.y 
brothers,  though  not  in  their  reasoning.  I  wish  t 
guard  against  any  idea  that,  when  individuals  ai>e  showr. 
— ^in  a  suit  between  third  parties — ^to  be  members  of  ■:. 
trading  body  carrying  on  business  under  a  name  (ex,  <7r 
Peninsular  and  Oriental  Steam  Company),  the  jon 
shoxdd  be  directed  as  a  matter  of  course  to  find  tliat  thr 
individuals  are  partners  of  a  firm,  unlen  a  diaiter  under 
seal,  or  son\e  other  conclusive  proof  to  tiia  Mninir,  U 
produced, 
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Probate.   (  In  the  Goods  of  James  Carmich^vel, 


.! 


3  Feb.  1863.  )  Deceased. 

Before  the  Right  Hon.  Sir  C.  Cresswelu 

Simultaneous  death  of  Testator  and  Legatee — 

AdnnnistratioTi. 

Where  a  testator  appointed  his  wife  residuary  legatee 
during  life  or  widowhoody  and  substituted  after  her  death 
or  remarriage  his  son,  and  both  the  testator  and  his  son 
perished  simultaneously  hy  shiptoreck,  it  %oas  held  thai  the 
widow  on  remarriage  was  entitled  to  a  regrant  of  letters 
of  administration,  there  being  no  evidence  to  show  that  the 
son  survived  his  fcUhcr, 

James  Carmichael  made  his  will  April  9,  1855,  ap- 
X>oiiitiiig  one  John  Grey  sole  executor  and  untversal 
legatee,  in  trust  for  his  wife  during  life  or  widowhood, 
and  after  her  death  or  remarriage  for  his  son  James 
Carmichael,  junior. 

On  January  2,  1861,  James  Carmichael,  the  testator, 
together  with  his  son,  sailed  from  the  port  of  Sunder- 
land in  a  vessel  bound  to  Copenhagen.  The  vessel  never 
reached  its  destination,  nor  were  any  of  the  crew  or 
pa.ssengers  ever  afberwai-ds  heard  of. 

In  the  month  of  August  following,  John  Grey  having 
renounced  probate  as  executor  under  the  testator's  will, 
letters  of  administration,  with  the  will  annexed,  were 
granted  to  the  widow. 

Ill  February,  1862,  the  testator's  widow  married  again, 
and  shortly  afterwards,  owing  to  a  miscalculation  in  the 
value  of  the  testator's  estate,  it  became  necessary  that 
the  estate  should  be  resworn,  and  further  security  given 
and  additional  stamp-duty  paid. 

The  previous  grant  of  administration  having  expired 
by  the  remarriage  of  the  testator's  widow, 

diaries  S.  Perceval  now  moved  on  affidavits  setting 
forth  the  preceding  facts,  that  a  re-grant  should  be  made 
to  testator's  widow.  In  the  absence  of  evidence  to  the 
contrary,  it  must  be  taken  that  the  son  died  before  the 
father ;  and  if  so,  his  legacy  lapsed,  and  the  widow, 
notwithstanding  her  remarriage,  was  entitled  to  admi- 
nistration. The  son  had  died  a  bachelor  and  intestate, 
and  was  the  only  child  of  the  testator  and  his  widow. 
He  referred  to, 

Ihuierwood  v.  Wing,  24  L.  J.  (n.  a)  293. 
Satierthwaite  v.  Powell,  1  Curt.  706. 

StR  C.  Cresswell. — I  think  the  testator's  widow  is 
entitled  to  the  grant  prayed  for.  A  reference  is  made  in 
Williams  en  Executors  (1084)  to  Swinbum,  who  puts  the 
rase  of  a  testator  and  legatee  being  drowned  in  the  same 
ship,  or  both  being  struck  to  death  by  the  fall  of  a 
house,  in  which  case  he  lays  it  down  that,  as  they  both 
died  at  the  same  time,  the  legacy  is  not  due,  and  con- 
sei^ucntly  not  transmissible  to  the  executors  or  adminis- 
trators of  the  l^tee. 

Motion  granted. 


\   Haviland  v.  Haviland. 
I. ) 


Divorce. 

13  Jan.,  3  Feb.  1863. 

Before  the  Right  Hon.  the  Judge  Ordikart. 

Alivnony  pendente  lite — Grant  out  of  volurUary 

allowance. 

Alimony  will  not  be  granted  to  a  xoife  out  of  a  purely 
voluntary  allowance  made  to  the  husbaiui  by  one  of  his 
relatives. 

This  was  a  suit  brought  by  a  wife  against  a  husband 
for  a  judicial  separation  on  the  ground  of  cruelty.  The 
petitioner  prayed  for  a  grant  of  alimony  pendente  lite. 
In  her  petition  she  alleged  that  her  husband,  amongst 
other  sources  of  income,  received  from  his  mother  an 
annual  allowance  of  300Z.  The  respondent  replied  that 
the  allowance  was  purely  voluntary. 

Wambey,  Dr.,  for  the  petitioner,  contended  that  the 
wife  was  entitled  to  alimony  proportionate  to  the  income 
actually  received.  The  husband  had  received  an  annual 
allowance  from  his  mother  of  3002.,  and  it  would,  doubt- 
less, continue  to  be  regularly  paid.  If  it  was  not,  he 
might  apply  to  this  Court  for  a  reduction. 

Spinks,  Dr.,  for  the  respondent,  submitted  that  no 
authority  could  be  cited  in  which  a  grant  of  alimony  had 
been  made  out  of  a  purely  voluntary  allowance.  An  allow- 
ance, which  might  at  any  moment  be  withdrawn,  could 
not  be  accounted  amongst  the  faculties  of  the  husband, 
out  of  which  alone  the  Court  would  be  justified  in  grant- 
ing alimony. 

Cur.  adv.  vult. 

3  Feb. 

Sir  C.  Cresswell. — This  was  a  petition  for  alimony 
pendente  lite.  The  wife  alleged  inUr  alia  that  the  hus- 
band received  an  allowance  of  3001.  per  annum  from  his 
mother.  The  respondent,  as  to  this,  answered  that  what 
he  received  from  his  mother  was  a  free  and  voluntary  gift 
on  her  part,  to  which  ho  had  no  right  or  title.  It  was 
argued  for  the  petitioner  that  she  was  entitled  to  ali- 
mony in  proportion  to  her  husband's  actual  income, 
although  it  might  soon  be  diminished,  in  which  event 
he  might  come  to  the  Court  and  ask  for  a  reduction  of 
the  alimony  allotted.  On  the  other  hand  it  was  argued 
that  the  money  received  by  the  husband  as  a  free  gift 
was  no  part  of  his  faculties,  that  alimony  must  bo 
awarded  out  of  that  which  could  be  deemed  his  property, 
and  not  out  of  what  might  or  might  not  be  given  to 
him.  I  inquired  whether  any  case  was  known  in  which 
a  voluntary  gift  by  a  parent  had  been  considered  part  of 
the  faculties  of  the  son,  but  none  such  was  known  at  the 
Bar.  Dr.  Swabey  has  since  kindly  furnished  me  with  a 
note  of  a  case  decided  by  Dr.  Wynn,  afterwards  Sir  W. 
Wynn,  in  which  he  allowed  alimony  out  of  a  voluntary 
gift  by  the  father.  I  have  had  the  jMipers  looked  up, 
and  find  the  case  to  have  been  as  follows  : — The  allega- 
tion of  faculties  charged  that  the  respondent  was  in 
partnership  with  his  father,  and  received  as  his  shore 
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of  the  profits  of  the  business  200/.  per  aTinnm.  The 
respondent  answered,  that  his  name  had  been  intro- 
duced into  the  firm  by  the  father,  but  that  there 
were  no  articles  of  partnership,  and  no  agreement 
that  he  should  have  any  particular  share  of  the  profits. 
That  his  &ther  had  on  the  commencement  of  the  suit 
struck  his  name  out,  and  allowed  liim  as  a  free  gift  200/. 
per  annunL  It  was  contended  for  the  respondent  (one 
of  his  counsel  being  Dr.  Scott,  afterwards  Lord  Stowell,) 
that  no  instance  was  known  in  which  alimony  had  been 
allotted  in  respect  of  an  eleemosynary  gift,  and  no  such 
case  was  cited  on  behalf  of  the  wife.  Dr.  Wynn  awarded 
alimony  in  respect  of  this  200/. ,  saying  that  the  Court 
was  in  some  instances  obliged  to  judge  of  the  husband's 
faculties  according  to  appearances.  From  which  I  infer 
that  he  considered  the  alteration  of  the  firm,  and  the 
alleged  free  gift  of  the  200/.  per  annum,  an  attempt  to 
evade  the  i)rocess  of  the  Court. 

I  have  caused  inquiry  to  be  made,  and  cannot  learn 
that  any  instance  is  known  in  which  alimony  has  been 
allotted  out  of  that  which  was  admitted  to  be  a  mere 
gratuitous  and  a  voluntary  gift.  If  such  had  been  under- 
stood to  have  been  the  decision  in  the  case  mentioned,  i 
cannot  but  think  that  the  precedent  would  have  been 
often  followed,  for  such  cases  must  frequently  have 
arisen.  If  it  was  so  understood  at  the  time,  and  no 
attempt  has  been  made  since  to  take  advantage  of  the 
point  so  decided,  I  can  only  conclude  that,  in  the  opinion 
of  the  profession,  the  ruling  could  not  be  sustained.  It 
seems  to  me  that  the  aigument  by  Dr.  Scott  in  that  case 
was  well  founded,  and  that  I  ought  not  to  allot  alimony 
in  respect  of  the  voluntary  allowance  made  by  the 
husband's  mother  in  this  case  ;  but  I  do  not  mean  to  say 
that  cases  may  not  arise  in  which  alimony  may  properly 
be  awarded  in  respect  of  an  annual  income  to  which  the 
husband  has  no  strictly  legal  right. 

Without  that,  the  husband's  income  appears  to  be 
800/.,  and  out  of  that  I  allot  alimony  at  the  rate  of  1$0/. 
per  ^^"""w^. 


al.  I 


Matrimonial.  {/^  re  mis,  Pbtition  or  H.  E.  Unos 
3  Feb.  1863. 


Declaration  of  Legiiinuicy — Right  to  inlermf, 

A  Peer  has  no  right  to  ifUervew  in  a  suit  instUaiffl  it 
a  declarcUioji  of  legitvnaeyf  because  (he  petitioner ^  xJ^T' 
wnmoed  legitimate^  may  aubdeguently  s^eesed  to  his  tUk 

This  was  a  petition  presented  by  H.  K  Upton,  f.:  i 
declaration  of  his  legitimacy.  In  the  event  of  the 
prayer  of  his  petition  being  granted,  he  would  be-j'^ttt 
heir  presumptive  to  the  Barony  of  Templetown,  af»* 
the  death  of  the  eidsting  peer  and  hia  two  brothers       j 

Qiffard  now  moved  that  Lord  Templetown  might  be , 
allowed  to  appear  and  oppose  the  petitioner's  appticad'^ 
for  a  declaration  of  legitimacy.  Lord  Templetown  bd 
no  direct  interest  in  opposing  the  petitioner,  either  ia 
respect  to  the  title  or  his  property.  He  only  desiiwi, « 
head  of  the  family,  to  take  precautions  lest  the  titk 
should  descend  to  a  person  not  entitled  to  it.  Hk 
property  was  entirely  at  his  own  diaposaL 

Indcrwidkf  for  the  petitioner,  would  offer  no  opposi- 
tion to  Lord  Templetown's  application. 
[Sib  C.  Cresswell. — Why  don't  you  cite  him  ?] 
In  that  case  the  petitioner  might  render  himself  H>>f 
for  Lord  Templetown's  costs. 

Sir  C  Cresswbll. — ^I  cannot  give  Lord  Templetown 
leave  to  intervene  on  his  own  application.  He  b&^  b^ 
interest  which  I  can  recognise.  If  he  might  interven- 
for  the  reasons  stated,  so  might  any  other  peer,  on  tb- 
ground  of  interest  in  preventing  an  unworthy  p<'r*^D 
entering  the  House  of  Lords.  The  Crown  will  take  fs- 
that  the  petitioner  shall  not  be  pronounced  legitinut 
without  establishing  his  claims.  If  the  petitioner  cite' 
Lord  Templetown,  and  his  Lordship  consents  to  inter- 
vene, I  may  allow  him  to  do  bo. 

MoU<m  n/uxi 


14  Feb.  1883.] 
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Iiords  Justices. 

10  Fer  1863. 


\    Be  Wilson, 

[    Ex  parU  Dobson. 


bankruptcy — MisdtrMaiwr — Rescinding  Order 

for  Prosecution. 

The  Caurtf  having  ordered  a  creditors^  assignee  to  indict 
ft  bankrupt  at  the  next  Spring  Assises,  rescinded  (he 
crder^  on  the  payment  of  10001.  by  the  friends  of  the 
"bankrupt  for  the  benefit  of  the  estate. 

It  is  not  eomj)etent  for  a  prosecutor,  nominated  by  the 
Court,  to  forego,  aao  motu,  the  prosecutuni  of  the  bank- 
Txipt. 

The  bankitipt  in  this  case  had  obtained  his  order  of 
discharge,  subject  to  a  suspension. 

The  creditors*  assignee,  and  a  creditor  to  a  laigc 
amount,  being  dissatisfied  with  tlmt  order  as  too  lenient, 
in  Noyember  last  applied  to  this  Court  that  the  bank- 
rupt should  be  indicted  for  a  misdemeanor. 

Their  Lordsliips  thought  that  there  was  before  the 
Court  primdfade  evidence  that  the  bankrupt  had  been 
^ilty  of  one  or  more  misdemeanors,  and  discharging 
the  order  of  the  Commissioner,  without  prejudice  to  any 
future  application  for  an  order  of  discharge,  directed  a 
prosecution  of  the  bankrupt  by  the  creditors'  assignee,  at 
the  next  Spring  Assizes. 

The  case  is  fully  reported,  ante,  p.  75. 

Baggallay,  Q.C.,  for  the  creditors'  assignee,  now  stated 
that  the  order  made  by  their  Lordships  had  never  been 
drawn  up,  and  that  all  the  parties  concerned  were  de- 
sirous that  the  order  should  be  permitted  to  drop,  as  the 
friends  of  the  bankrupt  had  agreed,  in  that  event,  to 
pay  down  lOOOZ.  for  the  benefit  of  the  creditors  ;  but 
that  it  had  been  thought  decorous  to  bring  the  matter 
under  their  Lordships'  consideration. 

Bacon,  Q.C.,  for  the  banknipt. 

The  Court  said,  they  were  of  opinion  that  the  pre- 
sent application  was  not  only  proper,  but  absolutely 
necessary.  However,  they  were  willing  to  accede,  and  to 
permit  the  matter  to  stand  as  if  they  had  declined  to 
make  any  order.  Their  inducement  was,  that  all  parties 
assented,  and  that  the  judgment  of  the  Commissioner 
liad  been  in  the  bankrupt's  favour. 

Lords  JTisticeB.  |    hamiltox  v.  Board. 
10  FXB.  1863.       ) 

Practice — Ad  Interim  Injunction. 

The  Court  ufiU  grant  wn  ad  interim  vn^unetion  on  ^e 
application  of  a  plaintiff  out  of  its  Jurisdietion,  notwith- 
standing he  hatafUed  no  affdanil  %n  support  of  his  bill. 


This  was  a  motion  for  an  ad  interim  injunction,  to 
restrain  the  defendant  Board  from  cutting  down  timber, 
the  property  of  the  plaintiff. 

ffinde  Palmer,  Q.  C,  and  Drwce,  in  moving  for  the  in- 
junction, stated  that,  the  plaintiff  was  a  gentleman  pos- 
sessing property  near  Bridgewater,  but  now  residing  in 
Italy.  The  suit  had  been  instituted  for  the  purpose 
of  rescinding  a  contract,  entered  into  by  the  plaintiff  and 
defendant  for  the  sale  to  the  latter  of  timber  growing 
on  the  estate  of  the  former,  on  the  ground  that  the  plain- 
tiff had  sold  such  timber  to  the  defendant,  while  aeting 
under  a  misapprehension  :  that  the  defendant  was  now 
cutting  down  and  carrying  away  the  timber,  and,  if  he 
were  not  stayed  by  injunction,  the  subject  matter  of  the 
suit  would  have  disappeared  before  the  rights  of  the  parties 
thereto  could  be  decided.  Accordin^y,  application  had 
been  made  to  Vice-Chancellor  Stuart  for  an  ad  interkn 
injunction,  but  that  application  had  failed,  and  hence 
the  present  motion.  It  was  true  that  the  plaintiff  had 
not  yet  filed  an  affidavit  in  support  of  his  bill,  but  the 
statements  therein  contained  could  be  verified  both  by 
the  plaintiff's  solicitor  and  woodman. 

The  Court  doubted  whether  they  could  grant  the 
injunction,  the  plaintiff  being  out  of  the  jurisdiction, 
and  inquired  whether  the. plaintiff's  solicitor,  in  the  case 
of  an  ad  inierim  injunction  being  granted,  would  make 
himself  personally  responsible  for  any  damages  that 
might  be  awanlcd  in  respect  thereto. 

Counsel  replied  that  the  only  person  in  Court  was  the 
clerk  of  the  London  agent  of  the  plaintiff's  solicitor,,  but 
that  he  had  been  iilstructed  to  appear  for  the  plaintiff, 
and  to  consent  on  his  behalf  to  his  being  held  liable  for 
any  damages  that  might  be  awarded  in  respect  of  the  in- 
junction. 

Ultimately  the  Court  agreed  to  make  the  order,  on  an 
nndertaking  by  the  plaintiff  by  his  counsel,  to  abide  by 
any  order  as  to  damages  that  might  be  hereafter  made 
in  respect  of  the  injunction. 


Master  of  the  Bolls. 
26  Jan.  11  Feb.  1863 


"i 


Crosskill  v.  Bower. 
Bower  v.  Turner. 


Mortgage  to  secure  Banking  Account — Account 
when  closed — Trustees,  Partners  in  a  Bank — 
Contract  with  Bank  void — Compound  Interest. 

A  mortgage  was  gvoen  to  bankers  by  a  customer  to  secivre 
ail  moneys  due,  and  to  become  due,  to  them  on  his  aeeount, 
with  interest  at  5  per  cent  per  annum.  The  customer 
afterwards,  at  the  instance  oftJie  bankers,  assigned  aU  Ms 
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property,  including  his  buainesa,  to  trustees^  for  the  benefit 
of  his  creditors. — 

Held,  that  the  mortgoffc  was  only  a  security  for  the 
balance  due  at  the  date  of  the  assignment,  with  simple 
interest  from  that  time. 

Semble,  a  banking  account  is  closed,  and,  in  the 
absence  of  any  special  agreement,  ceases  to  carry  interest, 
as  soon  as  the  relation  of  banker  and  customer  is  deter- 
mined. 

The  trustees  of  a  trust  deed  for  creditors,  being  authorised 
to  carry  on  a  business,  and  to  borrow  money  from  bankers 
and  others,  opened  an  account  with  a  baiiking  house  in 
which  tvjo  of  the  trustees  were  partners.  Vie  third  trustee 
being  their  cashier,  under  an  arrangement  that  annual 
rests  should  be  allowed  on  each  side  of  the  account. — 

Held,  thcU  no  acquiescence  or  knowledge  having  been 
proved  against  the  debtor^  the  arranganent  UHisnot  binding 
upon  him. 

In  1847,  WilUam  Crosskill,  who  had  then  for  many 
years  carried  on  business  as  an  engineer  and  machine 
maker,  at  Beverley,  was  indebted  to  a  banking-house,  in 
which  Bower  and  Hall,  the  plaintiffs  in  the  second  suit, 
were  partners,  in  considerable  sums,  both  on  the  balance 
of  his  separate  account  with  them,  and  also  on  the 
balance  of  a  co-partnership  account  of  a  certain  firm  of 
MftUnia  Crosskill  &  Ck».,  which  last  account  has  since 
been  fully  liquidated. 

By  an  indenture,  dated  the  15th  of  December,  1847, 
Crosskill  mortgaged  certain  property  to  the  then  partners 
in  the  banking  firm,  to  secure  '*the  payment  to 
the  parties  thereto  of  the  second  part  (the  then 
partners),  and  the  survivors  and  survivor  of  them,  his 
executors  or  administrators,  their  or  his  partner  or 
partners,  or  other  the  person  or  persons  for  the  time 
being  constituting  the  finn  of  the  said  banking-house, 
or  their  or  his  assigns,  of  all  moneys  then  due,  or  thence- 
forth to  become  due  to  them.  In  the  first  place,  for  such 
sums  as  then  were,  or  thereafter  should  be,  so  due  from 
the  said  WiUiam  Crosskill  on  his  separate  accoimt ;  and 
in  the  next  place,  for  such  sum  or  sums  as  then  were,  or 
thereafter  should  be,  so  due  from  the  said  firm  of  Malams 
Crosskill  &  Co.  on  their  said  co-partnership  account, 
with  interest  for  the  same  after  the  rate  of  51.  for  every 
lOOZ.  by  the  year." 

By  the  deaths  of  the  two  other  partners  in  the  bank- 
ing-house in  1848  and  1849  respectively,  the  whole  of 
the  debt  due  from  Crosskill  became  vested  in  Bower  and 
Hall ;  and  on  the  subsequent  admission  of  other  partners, 
it  was  arranged  that  all  moneys  due,  and  to  become  due, 
from  Crosskill  on  his  account,  should  continue  to  belong 
exclusively  to  Bower  and  Hall. 

In  January,  1855,  Crosskill  being  very  lai^ely  in- 
debted to  Bower  and  Hall  on  the  balance  of  his 
account  with  the  bank,  was  prevailed  upon  to  execute 
two  indentures,  conveying  and  assigning  all  his  property 
to  three  trustees  for  the  benefit  of  his  creditors  ;  Bower 
and  Hall  being  two  of  the  trustees,  and  the  third,  Turner, 
being  their  cashier  at  the  Beverley  branch  of  the  bank. 


The  first  indenture,  which  was  dated  23rd  Janutfy, 
1855,  was  simply  a  conveyance  of  CroasklU*8  real  vti 
leasehold  estates  to  the  trustees,  upon  trust  to  sell  andpij 
incumbrances,  and  hold  the  surplus  (if  any)  in  trust  fcr 
Crosskill  as  i)ersonal  estate. 

By  the  second  indenture,  dated  24th  January,  ISm, 
Crosskill  assigned  all  his  personal  estate  and  all  the  scr- 
plus  (if  any)  of  the  produce  of  the  sales  under  the  otber 
deed,  and  also  certain  letters  patent,  to  the  three  tnL$t«a 
upon  the  trusts  thereinafter  mentioned. 

The  trusts  declared  by  the  second  indenture  were  thi: 
the  trustees  or  trustee  should,  **  when  they  should  desn 
expedient,"  sell  and  get  in  the  trust  premises,  and  aft?r 
paying  certain  salaries  and  wages,  and  costs,  charges,  aui 
expenses,  apply  all  the  money  which  should  be  received 
in  paying  Crosskill's  creditors  rateably,  and  8abjei.t 
thereto  in  trust  for  OosskilL 

The  indenture  also  contained  a  very  ample  power  to 
the  trustees  to  carry  on  for  any  length  of  time  all  or  anj 
of  Crosskill's  businesses  or  trades,  and  in  particular, 
**  from  time  to  time  to  pay  all  exi>enses  incident  to  carry- 
ing on  such  trades  and  businesses  out  of  the  tnist-monef 
and  premises,  or  from  time  to  time  borrow  at  interest, 
and  with  or  without  any  security  from  any  bankers  or 
other  persons,  any  sums  of  money  which  the  said  trustees 
or  trustee  might  think  proper  for  the  purpose  of  carrying 
on  the  said  businesses,  or  paying  the  said  creditors  ia 
part  or  in  full,  or  for  any  of  the  purposes  of  the  trusts, 
and  powers  therein  contained.*' 

The  indenture  also  contained  the  following  providon : 
— "  And  also  that  it  should  be  lawful  for  the  said  trus- 
tees or  trustee  to  make  and  enter  into  any  arrangements, 
agreements,  covenants,  or  payments  whatsoever  which 
the  said  trustees  or  trustee  should  in  their  or  his  discre- 
tion think  reasonable  with  or  to  any  person  or  persons 
who  should  or  might  hold  any  security  or  securities  given 
by  the  plaintiff  out  of  or  upon  any  lands,  building 
shares  in  any  company,  or  other  property  holden  by  the 
said  plaintiff  by  way  of  mortgage  lien  or  chaif^,  or  ti 
a  pledge  or  security  for  money ;  and  that  if  any  one 
or  more  of  the  said  trustees  should  be  the  holders 
or  holder  of  such  security  or  securities,  then  such 
one  or  more  of  the  said  trustees  who  should  nut  be* 
such  holder  or  holders  should  alone  be  competent  in  his 
or  their  uncontrolled  discretion  to  make  any  such 
arrangements,  agreements,  covenants,  or  payment.s  in- 
cluding any  valuation  thereof,  as  if  he  or  they  had  lie^n 
the  only  trustees  or  trustee  appointed  by  the  same  inden- 
ture, and  that  every  such  arrangement,  agreement,  cove- 
nant, or  payment  made  with  or  to  one  or  more  trustee  or 
trustees  holding  such  security,  or  other  person  or  persons, 
should  effectually  bind  Crosskill,  his  heirs,  executory 
and  administrators,  and  all  the  persons  parties  thereto  of 
the  third  part  (the  creditors),  their  respective  heirs, 
executors,  and  administrators,  in  as  full  and  ample  a 
manner  as  if  they  themselves  had  severally  executed  or 
paid  the  same  personally,  so  far  as  respects  the  amount 
or  value  of  the  principal  money  and  interest  then  due 
to  the  person  or  persons  entitled  to  such  securities  re- 
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spectively,  and  the  incidental  expenses  attending  such 
arrangement,  agreement,  covenant,  and  payment." 

The  indenture  also  contained,  among  other  provisions, 
the  usual  proviso,  that  creditors  holding  securities  might 
execute  without  prejudice  to  their  securities,  and  the 
usual  release,  by  the  creditors,  of  Crosskill's  person  and 
future  property. 

The  trustees  continued  to  carry  on  Crosskiirs  busi- 
nesses, and  both  for  the  purposes  of  the  business,  and  to 
enable  them  to  pay  oflf  the  other  creditors  (which  they 
did  almost  entirely,  soon  after  the  date  of  the  deed  of 
assignment),  opened  an  account  with  the  banking- 
house,  and  received  large  advances  from  it.  In  pur- 
suance of  an  arrangement  which  the  answers  of  the 
trustees  and  bankers  stated  to  have  been  entered  into 
between  Turner  on  behalf  of  the  trustees,  and  Bark- 
worth,  another  partner  in  the  banking  firm,  on  behalf 
of  the  bank,  compound  interest  at  the  rate  of  5  per  cent, 
per  annum  was  charged  or  allowed  to  the  trustees  on  this 
account  on  the  moneys  due  from  or  to  them  as  the  case 
might  be. 

The  balance  due  from  Crosskill  on  his  account  with 
the  bank  amounted,  in  January,  1855,  to  nearly  80,000/., 
and  the  trustees  had  no  trust-moneys  available  for  the 
payment  of  the  interest  payable  to  Bower  and  Hall,  in 
respect  of  this  balance,  under  the  mortgage  deed  of 
1847.  Under  these  circumstances  the  interest  on  the 
moneys  due  to  Bower  and  Hall  was,  each  year,  added  to 
the  amount  of  the  previous  debt,  and  in  the  following 
year  the  interest  was  computed  upon  the  aggregate 
amount.  The  answers  of  the  trustees  stated  that  this 
had  been  done  under  an  arrangement  with  Bower  and 
Hall,  effected  by  Turner  on  behalf  of  the  trustees,  in  pur- 
suance of  the  special  power  in  that  behalf  contained  in 
the  trust  deed,  bond  fide  and,  as  they  all  believed,  for 
the  advantage  of  the  trust  estate ;  and  that  in  conse- 
quence Bower  and  Hall  did  not  require  the  interest  to 
be  paid  to  them,  as  would  otherwise  have  been  the 
case. 

Crosskill  denied  that  he  ever  agreed  to  the  allowance 
of  any  compound  interest  after  January,  1855,  either 
upon  the  balance  then  due,  or  upon  the  new  aircount 
opened  by  the  trustees,  or  that  he  had  been  aware  that 
such  compound  interest  had  been  allowed,  until  certain 
accounts  were  rendered  to  him  in  October,  1861.  The 
trustees  and  bankers  endeavoured  to  show  that  he  did 
know  how  the  accounts  were  kept ;  but,  in  the  opinion 
of  the  Master  of  the  Bolls,  they  failed  in  establishing 
this. 

Tlie  suit  of  Crosskill  v.  JBower  was  instituted  by 
Crosskill  against  the  trustees  and  the  other  members  of 
the  banking  firm  as  defendants.  The  bill  prayed  the 
execution  of  the  trusts  of  the  deed  of  January,  1855, 
together  with  accounts  against  the  trustees  and  the 
banking  firm,  and  a  declaration  that  the  latter  were  not 
entitled  to  be  credited  with  compound  interest,  either  on 
the  moneys  due  to  them  in  January,  1855,  or  on  the 
moneys  (if  any)  since  advanced  by  them  to  the  trustees. 
The  suit  of  Bower  v.  Turner  was  subsequently  insti- 


tuted by  Bower  and  Hall  as  plaintiffs,  against  Turner, 
Crosskill,  and  the  other  members  of  the  banking  firm  as 
defendants,  for  the  foreclosure  of  the  equity  of  redemp- 
tion in  the  property  comprised  in  the  mortgage  deed  of 
1847. 

The  two  suits  now  came  on  to  be  heard  on  motion 
for  decree.  It  was  admitted  on  both  sides  that  the 
accounts  must  be  taken,  and  the  mortgagees  did  not 
object  to  a  sale  instead  of  a  foreclosure,  provided  they 
had  the  conduct  of  the  sale,  which  was  conceded  by 
Crosskill. 

The  only  questions  remaining  to  be  argued  were,  as  to 
the  rights  of  the  bankers  to  compound  interest,  (1st)  on 
the  balance  due  from  Crosskill  in  January  1855 ;  and 
(2ndly),  on  the  new  account  opened  between  the  trustees 
and  the  bank. 

The  SolicUar-Cfeneral,  and  ffallett,  for  Crosskill,  con- 
tended that  the  mortgage-deed  of  1847  was  only  a 
security  for  the  balance  due  on  Crosskill's  account  in 
January,  1855,  with  simple  interest  from  that  time,  and 
that  the  right  to  charge  compound  interest  ceased,  upon 
the  business  being  transferred  to  the  trustees,  and  the 
account  practically  closed, 

Boddam  v.  Byley,  1  Bro.  C.  C.  289, 

Perffuaam  v.  Pyfft,  8  CI.  &  Fin.  121,  140  ; 
that  the  power  in  the  trust-deed  to  make  arrangements 
with  persons  holding  securities  did  not  authorise  an 
agreement  to  allow  compound  interest ;  and  that,  although 
the  trustees  might  have  been  held  authorised  to  borrow 
money  from  other  bankers  upon  the  customary  terms, 
they  could  not  make  any  such  arrangement  with  a  bank- 
ing firm  in  which  two  of  themselves  were  partners, 

Bentley  v.  CraveUy  18  Beav.  76. 

BroughUni  v.  BroughUm^  5  De  G.  M.  ft  G.  160, 164. 

SelufyUf  Q^C,  and  Bury^  for  Bower  and  Hall  in  both 
suits,  and  for  Turner  in  the  first  suit,  contended  that 
the  mortgage-deed  of  1847  being  a  seciirity  for  the 
balance  of  Crosskill's  account,  the  bankers  were  entitled 
to  keep  it  in  the  customary  manner  with  annual  rests 
until  it  was  discharged  by  payment, 

RuffordT.  Bishop,  5  Russ.  846 ;  7  L.  J.  (O.  S.)  Ch.  109. 
Lord  Clanearty  v.  Latouehe,  1  Ball  ft  B.  420. 
In  the  latter  case  the  computation  of  compound  interest 
was  continued  after  the  death  of  the  debtor  until  the 
account  was  closed  by  payment.  Boddam  v.  Ryley^ 
only  decide  that  compound  interest  will  not  be  allowed, 
except  upon  an  agieement  to  that  effect.  In  Fergus- 
son  V.  Pyffe  there  was  a  fresh  agreement  after  the  cus- 
tomer's death  not  referring  to  any  compound  interest, 
and  the  compomid  interest  was  continued  after  the 
customer  had  become  lunatic,  and  incapable  of  drawing 
upon  his  account. 

As  regards  the  compound  interest  charged  upon  the 
account  opened  by  the  trustees,  they  said  that  in  the 
actual  state  of  the  accounts  the  disallowance  of  compound 
interest  on  both  sides  would  be  for  the  benefit  of  the 
bankers.    Nevertheless  they  contended  that  the  arrange- 
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mentfaad  been  effected  hondfide^  and  was  for  the  benefit 
of  the  estate. 

Fry  appeared  in  both  snits  for  the  other  partners  in 
the  banking-house. 

BcLggallaiff  Q.C,  was  with  Fry  in  the  first  suit,  and 
appeared  for  Turner  in  the  second. 

The  SolieUor'Gtncrdl  replied.  * 

11  FEa  1863. 

The  Master  of  the  Rolls  (after  stating  the  facts 
of  the  case,  and  the  two  questions  to  be  determined,) 
proceeded  to  say  that  as  to  the  first  question,  viz., 
whether  Bower  and  Hall  were  entitled  to  charge  interest 
at  5  per  cent,  with  annual  rests  on  the  bahmoe  due  at 
the  date  of  the  deed  of  1855,  it  was  necessary  to  sec 
whether  the  question  had  been  concluded  by  any  con- 
tract or  agreement  between  the  parties.  By  the  mortgage 
deed  of  1847  the  property  was  oonveyed  to  Bower  and 
Hall '  *  by  way  of  mortgage,  for  securing  the  payment  to  the 
said  parties  tlicreto  of  the  second  part,  and  the  survivors 
and  survivor  of  them,  his  executors  or  admmistratore, 
their  or  his  partner  or  partners,  or  other  the  person 
or  persons  for  the  time  being  constituting  the  firm  of  the 
said  banking-house,  or  their  or  his  assigns,  of  all  moneys 
then  due,  or  thenceforth  to  become  due  to  them,  in  the 
first  place  for  such  sums  as  then  were,  or  thereafter 
should  bo,  so  due  from  the  said  William  Crosskill,  on 
his  separate  account,  and,  in  the  next  place,  for  such 
sum  or  sums  as  then  were,  or  thereafter  should  be,  so  due 
from  the  said  firm  of  Malams  Crosskill  &  Co.  on  their 
said  co-partnership  account,  with  interest  for  the  same 
after  the  rate  of  5/.  for  every  lOOi.  by  the  year." 

The  bankers  Bower  and  Hall  had  been  accustomed 
in  keeping  their  accounts  with  their  customers  to 
charge  or  allow  interest  after  the  rate  of  5  i>er  cent, 
with  annual  rests.  This  had  been  assented  to  by  Cross- 
kill,  and  was  the  proper  mode  of  keeping  his  account 
so  long  OS  he  carried  on  his  business ;  but,  in  1S55,  he 
ceased  to  carry  on  his  business,  or  to  pay  in  or  draw 
out  moneys,  as  was  usual  upon  a  mercantile  account. 
His  Honour  was  of  opinion  that,  from  that  time,  only 
simple  interest  could  be  charged  upon  the  then  balance. 
If  a  customer  of  a  banker  died,  and  no  new  account 
'Was  opened  with  his  executors,  the  balance  due  at  the 
customer's  death  would,  in  the  absence  of  any  special 
agreement,  cease  to  carry  interest,  and  become  merely 
a  simple  contract  debt.  It  would  be  the  same  if  the 
banker  ceased  to  carry  on  business  or  died,  or  if  the 
custonwr  ceased  to  carry  on  business,  or  to  keep  an 
account  with  the  banker. 

The  bankers  indeed  might  get  security  from  their  cus- 
tomer or  make  any  special  contract  with  him.  Here 
the  mortgage  deed  was  such  a  contract.  It  was  a 
seeurity  for  the  floating  balance  due  upon  the  current 
acooimt  so  long  as  the  account  continued  open  ;  but 
when  it  ceased  to  be  a  current  account,  and  became  a 
fixed  account,  oi)en  for  liquidation,  but  not  for  receipt 


or  payment,  the  deed  became  a  security  for  the  fiiuj 
balance,  with  simple  interest. 

It  was  argued  on  behalf  of  the  defendants,  th&t  ul 
account  was  not  closed  until  payment,  but  it  was  Ss 
Honour's  opinion  that,  upon  the  death  of  a  customer, 
his  banking  account  ceased  to  be  an  account  cnrrai; 
and  became  a  simple  contract  debt.     In  some  caseSi  a 
question  of  some  nicety  might  arise  as  to  whether  ti- 
account  had  been  closed  ;  but  here  it  was  the  comiD')! 
case  of  both  parties,  that  the  account  had  been  closetl  q 
the  sense  indicated  above.     The  only  case  which  di- 
tinctly  bore  upon  the  question  was  FerguMcn  v.  /jrf', 
where   the    House  of   Lords  held   that  the  claim  f-: 
compound  interest  closed  at  the  death  of  the  cnstoaic: 
It  had  been  pointed  out  that,  in  Hiat  cose,  the  custon]«: 
became  of  unsound  mind  before  his  death  ;  but  the  ans^f : 
was,  that  the  bankers,  against  whom  was  the  balaoee 
of  account,   had  rendered  an  account  chaiging  thra- 
selves  with  compound    interest  up  to  the  customer's 
death  ;  and  this  they  could  not  afterwards  dispute. 

On  behalf  of  the  defendants,  the  cases  of  Rvff<fri  r. 
Bishop  and  Lord  Clancarty  v.  LaUmche  were  relied  upon. 
Rufford  V.  Bishop  only  decided  that  a  mortgage  lui^^b: 
be  given  to  secure  an  account  to  be  kept  with  annual 
rests,  and  therefore  only  showed  that  the  mortage  of 
1847  was  good  as  a  security  for  the  balance  due  in  lSii5, 
which  had  been  formed  partly  out  of  compound  interest. 
Compound  interest  on  a  fixed  sum  was  not  there  coi]ten(]e<i 
for,  and,  finom  Sir  John  Leach's  language  [see  7  L  J. 
(o.  8.)  Ch,  112]  it  evidently  would  not  have  been  allowpi 
With  reference  .to  Lord  Clancarty  v.  LatouckCy  His 
Honour  said,  that  there  were  four  lines  in  p.  129  of  the 
report,  and  some  words  in  p.  430,  ftxmi  which  it  appeared 
that  the  executors  of  Conolly,  the  customer,  had  carried 
on  an  account  with  the  bankers,  and  that  it  was  for  their 
interest  that  it  should  be  carried  on  upon  the  sane 
footing  as  in  Oonolly*s  lifetime.  Therefore,  only  simple 
interest  must  be  charged  upon  the  balance  due  upoo 
Crosskill*s  account  in  January,  1855. 

Upon  the  second  question,  viz.,  whether  the  banker* 
were  entitled  to  charge  interest  with  annual  rests  upon  th'? 
account  opened  with  them  by  the  trustees,  His  Hononr 
said  that  the  trustees  had  lai^  powers  of  borro\ring 
money,  and  if  they  had,  when  in  want  of  money,  oppnw 
an  account  with  any  other  banking-house,  it  would  hatr 
been  difficult  to  contend  that  an  agreement,  entered  intJ 
by  them  to  allow  compound  interest  on  such  account 
in  the  customary  manner,  would  not  have  been  valid. 
But  here  the  bankers  and  .the  trustees  were  identical, 
and  the  question  was,  whether,  having  undertaken  t^^ 
office  of  trustees,  the  bankers  could  stipulate  for  compound 
interest  for  themselves.  It  had  been  argued  that  it  vas 
for  the  advantage  of  Crosskill's  estate,  and  that  adTuncM 
could  not  have  been  obtained  from  other  bankers  ^^' 
out  giving  them  securities  upon  the  property,  and  thus 
(Crippling  the  working  of  the  business  by  the  trustees. 
But  the  rule  was  impeYative,  that  in  the  absence  of 
any  contract  to  the  contrary,  '*no  person  ifl  ^^^^ 
fiduciary  duties  are  vested,  shall  make  a  profit  of  them 


14  FCB.  IMS.] 


THE  mSW  REPORTS. 


38$ 


by  employing  himselil"  (BrowgMan  v.  Br&ugktm,) 
Hero  there  was  no  express  contract,  as  the  power  in 
the  trust-deed  to  one  trustee  to  contract  with  the 
others,  only  related  to  arrangements  as  to  securities. 
The  Court  had  no  means  of  knowing  whether  an  ad- 
vance might  not  have  heen  obtained  from  other  bankers 
at  simple  interest,  or  from  other  persons  as  an  ordinary 
loan.  To  support  the  transaction,  the  deed  ought  to 
have  expressly  authorised  the  trustees  to  advance  money 
as  bankers.  The  only  implied  agreement  which  the 
circumstances  admitted  of,  the  only  one  which  had  been 
aHeged,  was  one  arising  from  Crosskill's  knowledge  and 
acquiescence.  If  this  had  been  established  he  would  have 
adopted  the  conclusion  arrived  at  in  JOord  Claivcarty 
r.  Zatouche,  but  CrosskiU  had  denied  oU  knowledge 
on  the  subject,  and  the  bankers,  upon  whom  the 
burden  of  proof  lay,  had  failed  to  establish  his  know- 
letlge.  The  bankers  were,  therefore,  not  entitled  by  law 
to  charge  more  than  simple  interest,  there  being  no  con- 
tract express  or  implied.  CrosskiU  must  have  tlie  costs 
of  the  suit,  so  far  as  they  had  been  increased  by  the 
claims  for  compound  interest. 


Master  of  the  Bolls. 

10,  11  Feb.  1868. 


Cooper  r.  Jenkins. 


t. 


Mortgage — Indemnity  deed — Surety — Election, 

A  life  estate  and  a  reversionary  term  Jiaviiig  heen  mort- 
gaged together  J  the  reversioTier,  who  was  the  principal 
debtor,  settled  other  lands  up&n  trusts  giving  to  the  owfierqf 
the  life  estate  {the  surety)  a  more  complete  indemnity  than 
he  would  have  been  entitled  to  under  the  ordinary  rvXes  of 
equity. — 

Held,  that  the  owner  of  the  Ufe  estate  eould  not  {to 
recoup  himself  the  interest  which  he  had  paid  on  the 
mortgage  debt)  claim  the  benefit,  hoUi  of  the  indemnity 
deedj  and  of  the  mortgage  of  the  reversionary  term  held  by 
the  creditor. 

Upon  the  hearing  of  this  suit,  this  question,  among 
others,  was  raised,  viz.,  whether  the  plaintiff,  who  had 
as  surety  paid  the  interest  on  a  mortgage,  was  under 
the  circumstances  entitled  to  be  repaid  out  of  the  mort- 
gaged property  ? 

By  an  indenture,  dated  the  12th  of  December,  1798, 
certain  hereditaments  were  settled,  subject  to  previous 
life  estates  which  had  determined  before  1822,  to  the 
use  of  Sarah  Jenkins  for  life,  with  remainder  to  the  use 
of  such  child  or  ohildren  of  David  Jenkins  by  the  said 
Sarah  Jenkins,  as  the  said  David  Jenkins  and  Sarah 
Jenkins,  or  the  survivor  of  them,  should  appoint. 

In  1819,  after  the  death  of  David  Jenkins,  Sarah 
Jenkins  conveyed  her  life  estate  to  the  plaintiff,  William 
Cooper. 

By  a  deed  poll,  dated  the  18th  of  March,  1822,  Sarah 
Jenkins,  then  the  wife  of  Cooper,  appointed  that  part 
of  the  settled  hereditaments  should,  subject  to  her 
life  estate,  stand  charged  with  the  payment  to  the  de- 
fendant, W.  P.  Jenkins  (ouq  of  her  children  by  the  said 


David  Jenkins),  of  250?.,  with  interert  at  5  per  cent.  ; 
and  that,  subject  to  such  life  estate,  and  charged  as 
aforesaid,  those  hereditaments  should  remain  to  the  use 
of  the  defendant,  W.  P.  Jenkins,  for  500  years.  By  the 
same  deed  poll,  Sarah  Jenkins  appointed  that  the  rest  of 
the  settled  hereditaments  should  remain  to  the  use  of  the 
defendant,  W.  P.  Jenkins,  for  the  term  of  100  years. 
The  deed  poll  adso  contained  a  proviso  for  cesser  of  the 
tenn  of  500  yean,  on  payment  by  the  reversioner  of  tho 
said  sum  of  250?.  to  W.  P.  Jenkins,  liis  execntoniy 
administrators,  and  assigns. 

By  on  indenture,  dated  the  19th  of  March,  1822,  in 
consideration  of  250/.  paid  by  one  Simons  to  W.  P. 
Jenkins,  W.  P.  Jenkins  asmgned  the  250/.  and  interest, 
so  appointed  to  him  as  aforesaid,  to  Simons,  and 
he  W.  P.  Jenkins,  and  Cooper,  at  his  request,  de- 
mised the  hereditaments  conq>ciBed  in  tho  500  yeaa' 
term  to  Simons  for  a  term  of  400  years,  subject  to  s 
proviso  for  redemption,  on  payment  of  250/.  with, 
interest  at  5  per  cent,  by  Cooper  and  Jenkins  or  either 
of  them.  The  indenture  contained  a  covenant  by  W.  P. 
Jenkins  alone  for  payment  of  the  2502.  and  interest 

By  another  indenture,  also  dated  the  19th  of  March, 
1822,  W.  P.  Jenkins,  by  tho  direction  of  Cooper,  who 
had  joined  in  the  mortgage  merely  as  a  surety,  assigned 
theliereditaments  comprised  in  the  term  of  100  years  to 
the  defendant  Gimson  for  the  residue  of  the  term,  upon 
trust  to  keep  Cooper  and  the  life  estate  vested  in  him  in 
the  hereditaments  comprised  in  the  term  of  500  yean 
indemnified  againstthe  payment  of  the  250/.  and  interest, 
and  for  that  purpose  (in  case  Cooper,  his  executors, 
adminiBtratore,  or  assigns,  or  the  life  estate  vested  in 
him,  should  become  liable  to  pay  and  make  good,  and 
should  actually  pay  and  make  good  any  sum  or  siuns  of 
money  on  account  of  the  said  sum  of  250/.,  or  the 
interest  thereof,  or  any  part  thereof),  then  upon  trust 
at  the  request  of  Cooper,  to  raise  and  repay  to  him  such 
sum  or  sums  of  money  as  last  mentioned,  with  interest 
thereon  after  the  rate  of  5  per  cent,  per  annum,  from 
the  respective  times  of  the  payment  thereof^  and  also  to 
raise  and  retain  or  pay  aU  costs  incident  to  the  execution 
of  the  trusts  created  by  this  indenture,  and  subject 
thereto  upon  the  trusts  therein  mentioned.  This  in- 
denture also  contained  a  covenant,  by  W.  P.  Jenkins 
with  Cooper,  to  keep  him  and  the  aforesaid  life  ostato 
indemnified. 

Under  another  appointment  by  Mr&  Cooper  (Sarah 
Jenkins),  dated  the  1st  of  January,  1831,  W.  P.  Jenkina 
became  entitled  to  one-third  of  all  the  settled  heredita- 
ments, subject  to  the  life  estate  and  to  the  terms  of  500  and 
100  years,  and  the  moneys  thereby  secured ;  the  defendant, 
Mrs.  Simms  (a  daughter  of  David  and  Sarah  Jenkins),. 
to  another  third ;  and  C^looper,  as  purchaser  from  David 
Jenkins,  the  younger,  another  son  of  David  and  Sarali 
Jenkins^  to  the  remaining  third  of  the  same  heredita- 
ments. 

Mrs.  Cooper  lived  until  1656,  and  Cooper  alleged 
that  he  had  paid  sums  amounting  to  420/.,  or  there- 
abouts, for  interest  which  accrued  due  in  respect  of 
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the  mortgage  during  her  life ;  he  also  claimed  4552L  for 
interest  upon  the  sums  so  paid. 

In  1855  some  portions  of  the  hereditaments  comprised 
in  the  500  years  term,  were  sold  to  the  Midland  Railway 
Company  for  lOOZ.,  which  was  applied  in  part  payment  of 
the  mortgage  for  250^. 

In  February,  1860,  Cooper,  W.  P.  Jenkins,  and  Mrs. 
Simms,  at  a  public  auction  sold  the  hereditaments  com- 
prised in  the  term  of  100  years  for  4002.,  and  the  re- 
mainder of  the  hereditaments  comprised  in  the  term  of 
500  years  for  991Z.  2$.  6d. 

In  June,  1862,  under  an  order  made  in  the  present 
suit,  and  in  two  other  suits  instituted  by  the  purchaser 
of  the  hereditaments  comprised  in  the  500  years'  term, 
the  sum  then  remaining  due  for  principal  and  interest 
upon  the  mortgage  of  the  19th  of  March,  1822,  was 
paid  out  of  the  purchase  moneys  of  these  hereditaments, 
which  had  been  paid  into  Court. 

The  bill,  which  was  filed  in  May,  1862,  prayed 
(1st),  that  the  trusts  of  the  second  indenture  of  the 
19th  of  March,  1822,  might  be  carried  into  execution, 
and  the  purchase-money  of  400Z.  payable  for  the  here- 
ditaments comprised  in  the  100  years'  term  might  be 
applied  for  the  indemnity  of  the  plaintiff ;  and  (2nd),  that 
the  moneys  paid  by  the  plaintiff  for  interest  and  costs 
in  respect  of  the  mortgage  of  the  19th  of  March,  1822, 
with  interest  thereon  at  5  per  cent  from  the  respectire 
times  of  making  such  payments,  and  also  certain  other 
costs  and  expenses  alleged  to  have  been  incurred  by  the 
plaintiff  in  respect  of  the  said  mortgage,  or  so  much  of 
the  same  as  the  said  purchase-money  of  400^  might  be 
insufficient  to  satisfy,  might  be  paid  to  the  plaintiff  out 
of  the  fund  in  Court  representing  the  purchase-money  of 
hereditaments  comprised  in  the  500  years  tenn. 

ffobhoitae,  Q.O.,  and  E,  E.  Kay,  for  the  plaintiff,  said, 
that  the  proceeds  of  the  hereditaments  comprised  in 
the  indemnity  deod  would  not  be  sufficient  to  pay  the 
plaintiff  all  that  was  due  to  him  under  that  deed,  and 
contended  that  he  was  entitled  to  apply  the  moneys 
received  by  him  under  that  deed  in  payment,  in  the  first 
place,  of  the  interest  to  which  he  was  entitled  under 
that  deed  upon  the  sums  paid  by  him  for  interest,  and  in 
repaying  himself  the  earlier  payments  of  simple  interest 
which  coiild  not  now  be  recovered  by  a  mortgagee,  and 
might  then  claim  to  stand  in  the  place  of  the  mortgagee 
as  regards  the  subsequent  payments  made  to  him. 

[The  Master  of  the  Rolls  suggested  that  the  term  of 
600  years  had  determined  by  the  payment  of  the  mort- 
gage debt  to  the  mortgagee.] 

They  relied,  upon  the  fiffli  section  of  the  Mercantile 
Law  Amendment  Act  (19  &  20  Vict  c.  97),  under  which 
a  surety  was  entitled  to  every  security  held  by  the  cre- 
ditor, *'  whether  such  security  should  or  should  not  be 
deemed  at  law  to  have  been  satisfied  by  the  payment  of 
the  debt "  ;  and  argued  that  the  Court  would  not  allow 
a  payment  made  under  an  order  of  the  Court  to  have 
unintentionally  the  effect  of  depriving  the  plaintiff  of  his 
rights  as  a  surety. 


Lloydf  Q.(7.,  for  W.  P.  Jenkins,  was  stopped  ontkis 
point 

BaggaUay,  Q.C,,  and  Edgar  Rodwdl^  for  Mrs.  Simms, 
were  not  called  upon. 

T,  E.  West,  for  GimsoUr 

The  Masteb  of  the  Rolls  held  that  the  pkimif 
could  not  have  any  benefit  upon  the  principle  of  the 
Mercantile  Law  Amendment  Act  He  was  only  entitk^ 
to  enforce  one  of  the  two  rights  he  claimed.  If  he  hid 
paid  off  the  mortgage,  and  had  taken  an  assignment  to 
himself,  he  would  have  been  entitled  to  stand  in  ths 
place  of  the  mortgagee  as  regards  the  moneys  actnallj 
paid  by  him,  but  he  could  not  then  have  claimed  interest 
on  interest.  Instead  of  putting  himself  in  the  pUce  d 
the  mortgagee  as  an  ordinary  surety,  he  had  proceoH 
upon  his  deed  of  indemnity,  under  which  he  was  entitlci 
to  be  repaid  whatever  he  had  paid,  with  interest  at  5 
per  cent  He  could  not  at  the  same  time  claim  tb 
benefit  of  the  indemnity  deed  and  the  rights  of  a  sarftj 
under  the  mortgage,  consequently  the  relief  asked  again.s 
the  fund  in  Court  must  be  refused* 

Note. — See  Surge,  Suretyship,  p.  860. 
Toussaint  v.  MarUnnani,  2  T.  R.  lOOu 


iKindersley,  V.-C.   )  g. 

10  Feb.  1863.  ) 


n,  S- 


Fractice — Next  frieTuL 

Mere  relatumship  to  an  accounting  party  is  not  a  sim- 
dent  ground  for  removing  a  iuxt  friend. 

This  was  a  motion  on  behalf  of  an  infant  plaintiff  for 
the  removal  of  her  next  friend,  under  the  following  cir- 
cumstances. 

Louis  Hersand  bequeathed  his  personal  estate  to  hi^ 
executors,  William  Acton  and  F.  Pawle,  on  trust  as  tv 

one-sixth   of  the  income  for  Susannah  S for  li/^ 

and  as  to  the  other  five-sixths  of  the  income  upon  trust 

during  the  minority    of  Louisa  S ,  an   illegitiBWtt 

daughter  of  the  testator  and  Susannah  S— ,  to  apply 
a  competent  part  thereof  in  the  maintenance  of  his  sai'^ 
daughter,  and  to  accumulate  the  residue  until  she  shonlii 
attain  twenty-one,  and  then  to  transfer  to  her  the  vh^M 
trust  fund,  subject  to  the  interest  of  Susannah  S . 

At  the  death  of  the  testator,  Louisa  S  ^^ 
about  eighteen  years  of  age,  and  considered  herself 
engaged  to  a  man  who  was  below  her  in  station  and  of  no 
property,  to  whom  her  father  in  his  lifetime  hadobjectel, 
and  of  whom  her  mother  still  disapproved. 

The  trust  fund  was  over  35,000/.  ;  and,  before  the  wiH 
was  proved,  a  bill  was  filed  by  Henry  Acton,  a  hrothff 
of  William  Acton,  as  next  friend  of  Louisa  S — 
to  make  her  a  ward  of  Court  The  solicitors  of  'WiUiam 
Acton  represented  the  plaintiff,  and  the  solicitors  oi 
F.  Pawle  represented  the  executors  and  trustees. 

Olas8e,   Q.a,   and  W.   W.   Cooper,   for  the  xaado^ 
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argued  that,  as  the  next  fiiend  was  a  brother  of  an 
accounting  party,  and  was  represented  by  the  solicitor 
of  tliat  accounting  party,  another  next  friend  ought  to  be 
appointed, 

Peyion  y.  Band,  1  Sim,  890. 

Jiailif,  Q.C.,  and  WhiUhome,  for  Henry  Acton. 
Mere  relationship  to  an  adverse  party  is  not  a  sufficient 
objection, 

Btdvnn  r.  Asprey,  11  Sim.  580. 
In  a  recent  case  the  circumstances  raised  grave  sus- 
picion, 

Touxty  V.  Groves,  1  N.  R.  226. 
A  substantial  case  must  be  made  against  solvency, 
character,  or  conduct, 

SjtuiUwood  V.  Rutier,  9  Hare,  24. 

Shapter,  Q.C.,  and  HUchcock,  for  the  executors  and 
trustees. 

W,  W.  Cooper,  in  reply. 

KiNDBRSLEY,  V .  -C. ,  Said  that  the  most  common  ground 
for  removing  a  next  friend  was,  that  the  suit  appeared  to 
be  for  the  benefit  of  the  next  friend,  and  not  of  the 
infant,  but  here  the  circumstances  of  the  plaintiff  ren- 
dered it  necessary  to  take  immediate  steps  for  her  pro- 
tection. This  was  a  friendly  suit,  and  there  was  no 
impropriety  either  in  the  appointment  of  the  next  friend 
or  in  the  arrangement  with  respect  to  the  solicitors  ; 
it  was  to  be  observed,  also,  that  Susannah  S— ,  as 
well  as  her  daughter,  was  interested  in  having  the  ac- 
counts properly  rendered.  The  motion  must  be  re- 
fused with  costs. 

Practice — Order  for  lAberty  to  attend  Proceedings 
under  a  Decree — Statute  15  cfc  16  Vict,  c.  86, 
8.  42,  n  8. 

A  H  order  as  of  course/or  liberty  to  attend  the  proceedings 
under  a  decree  cannot  be  obtained  under  rule  S  of  the 
42nd  sect,  of  the  statute  15  tk  16  Vict,  c.  86,  except  in  the 
eases  specified  in  the  previous  rules  of  the  same  section. 

This  was  a  motion  by  the  defendant  in  the  above- 
mentioned  suit  to  discharge,  on  the  ground  of  irregularity, 
an  order  obtained  as  of  course  at  the  Rolls  by  W. 
IrVhiteley  and  G.  Dann  for  liberty  to  attend  the  proceed- 
ings  under  the  decree. 

The  decree  directed  accounts  in  respect  of  several 
mortgages,  some  of  which  belonged  to  the  defendant  as 
trustee  of  a  settlement ;  since  the  decree,  W.  Whiteley 
and  Q.  Dann  had  been  appointed  by  the  Court  trustees 
of  the  settlement  in  the  place  of  the  defendant ;  the 
plaintiff  had  served  them  with  notice  of  the  decree,  and 
they  then  obtained  the  order  in  question. 

£,  Xarslake,  for  the  defendant.    The  case  is  not 


within  the  provisions  of  the  42nd  sect,  of  the  statute  15 
&  16  Vict.  c.  86 ;  if  these  persons  ought  to  attend  the 
proceedings  at  all,  they  must  be  brought  before  the  Court 
by  supplemental  order. 

Marten  (with  him  Olcuse,  Q.C.),  for  the  plaintiff,  cited. 
Knight  v.  Pocoek,  24  Beav.  436. 

SouthgaU,  Q.C.,  for  W.  Whiteley  and  G.  Dann. 

KiNDERSLEY,  V.-C,  Said,  that  rule  8  of  the  42nd  sect, 
of  the  statute  15  &  16  Vict  c.  S6,  applied  only  to  the 
cases  enumerated  in  the  previous  rules  of  the  same  sec- 
tion, all  of  which  were  cases  of  persons  who,  under  the  old 
practice,  would  have  been  necessary  parties  to  the  suit  at 
the  time  when  the  decree  was  made,  whereas  here  the 
persons,  who  had  been  served  with  notice  of  the  decree, 
and  had  obtained  the  order  for  liberty  to  attend,  had  at 
the  date  of  the  decree  no  interest  in  the  suit.  In  such  a 
case  the  application  should  be  made  upon  notice,  and  to 
the  Judge  to  whom  the  cause  was  attached. 

The  order  was,  therefore,  irregular,  and  must  be  dis- 
chaiged  with  costs. 


Kinderaley,  V.-C.  1  kickisson  v.  Cockill. 
11  FEa  1863.  J 

Charitable  Legacy — Direction  to  Pay  out  of  Per- 
soTial  Estate — Marshalling. 

Where  a  testtUor  charged  legacies  on  real  and  personal 
estate,  and  directed  a  charitable  legacy  to  be  paid  out  of 
personal  estate  only,  it  vxu  held — that  he  thereby  intended 
the  assets  to  be  Tnarshalled  in  favour  of  the  charily. 

This  suit,  which  was  instituted  for  the  administration 
of  the  real  and  personal  estate  of  A.  H.  Johnson,  now  camo 
on  for  further  consideration. 

The  principal  question  raised  was  as  follows : — The 
testator  directed  that,  in  an  event  which  had  hap- 
pened, so  much  of  certain  stocks,  funds,  and  securities, 
representing  his  residuary  personal  estate  and  the  pro- 
duce of  certain  real  estate,  should  be  sold,  as  would  be 
sufficient  to  pay  the  following  legacies  (which  he  be- 
queathed and  direct^  to  be  paid),  viz.,  eight  legacies  to 
individuals,  and  one  legacy  to  a  charity,  ''such  last- 
mentioned  legacy  to  be  paid  out  of  his  personal  estate 
only." 

It  was  contended,  on  behalf  of  the  residuary  legatee, 
that  the  assets  constituting  the  mixed  fund  ought  not  to 
be  marshalled  in  favour  of  the  charity. 


BaiXy,  Q.C.,  and  T.  H.  Hall,  for  the  plaintiff,  one  of 
the  eight  legatees. 

RoiAwrgh  (with  him  Olasse,  Q.C.),  for  the  trustees. 

Batten^  for  the  residuary  legatee. 

Anderson,  Q.C.9  and  Busk,  for  another  charity,  to 
which  a  reversionary  legacy  was  given,  and  which  they 
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uasucx;c9sfiilly  claimed  to  be  in  the  aarae  position  as 
to  mai-^halling  as  the  first  mentioned  charity,  cited, 

1  Jarman  mi  Wills,  216  (3rd  ed.). 

2\'ic  PhilaiUJiropic  Society  v.  Kempf  i  Bear.  581. 

Jiohiiusoii  V.  Geldard,  3  Mac.  &  G.  735. 

Tempest  r.  Tempest^  7  De  G.  M.  &  G.  470. 

Jaiuicey  v.  The  Atiartiey-Gcrieral,  3  Giff.  808. 

No  counsel  appeared  for  the  first  mentioned  charity. 
Bailiff  Q.CfVH  reply. 

EiNDERSLET,  V.-C,  said,  that,  tiioogh  the  Court 
would  not  marshal  assets  in  favour  of  a  charitable  legacy 
ciuiTged  upon  a  mixed  fund,  yet  if  a  testator  directed  a 
charitable  legacy  to  be  paid  out  of  personalty  only, 
tliereby  signifying  an  intention  that  the  assets  should  be 
nrirshalled  in  favour  of  the  cliarity,  there  was  no  reason 
why  the  Court  should  not  give  effect  to  such  an  in- 
tenuion,  and  the  later  authorities  fully  supported  this 
view. 

It  must  be  declared  that  the  charitable  legacy  now 
payable  ought  to  be  fully  paid  out  of  the  personal  estate, 
uiilass  the  fund  arising  from  real  estate  were  insufficient 
f  jr  the  payment  in  full  of  the  other  legacies. 


cix-      .^    -rr    j^  C  SlEB    V.    MaYOR,    ALDSBHEN, 

Stuart.  V  .-C.      )  „  ' 

33  Jan.  10  Fkb.  1863.  j  B™"""*"".  ^«>  Corpoeation 

^  OF  Bradford. 

"T7t5  Fiihlic  Health  Act,  1848"  — «7%«  Local 
Government  Act,  1858"  —  Powers  of  Local 
Board  under  sections  34  ^  35  of  Hie  latter  Act. 

A.,  an  owmr  of  a  vnanMfuctory^  which  he  was  desirous 
of  puUiiig  down  a)id  re^erecting,  sunt  plans  and  sections 
of  hisirroposcd  new  biUldingf  sliowiwj  thereon  its  site  with 
reference  to  Vie  adjacent  property,  to  Vit  town  council  of 
Vie  borough  in  whidi  Vie  Tnamifactory  vjas  situate  for 
t/ieir  approval,  before  he  pulled  down  his  manufactory. 
An  approval  was  returned  to  him  by  the  Building  and 
Improvcmmt  Committee  of  the  council,  which  committee 
had  be?7i  appointed  under  a  section  in  a  local  Act,  enabling 
tJte  town  cjuncil  to  delegate  its  authority  on  any  subject  to 
a  commute;.  A  note  was  added  to  Vu  approval,  stating 
Viot  th^  ratification  of  the  approval  of  any  plans  and 
particulars  by  such  committee  referred  orUy  to  such  mat- 
ters amd  to  suah  parts  of  the  said  plana  and  particulars 
as  wzre  required  to  he  set  forVi  therein  in  accordance  with 
Vie  bye-laws  made  for  the  regulation  and  laying  oiU  of 
new  streets  and  the  erection  of  new  buildings,  which  bye- 
Jaws  were  made  under  the  9ith  sect,  of  the  Local  Govern- 
mint  Actf  1858 ;  but  such  approval  wv  not  to  extend  to 
Viz  djing  of  any  work  whatsoever  oVier  than  that  set 
forth,  dzscribul,  and  required  by  stish  bye-laws. 

A,,  VUnking  Viat  this  was  a  sufficient  approval  of  his 
plan  pull'd  down  his  manufactory  ;  afterwards  he  received 
a  notice  from  the  town  council  {under  the  powers  given  by 
thi  Zjtfi  secL  itf  the  Local  Qovemmant  Act,  1B58),  that 


any  new  building  to  he  endtsd  nnust  have  its  fmiaj^si 
bade  to  a  line  marked  on  (m  oooomjMn^fui^jrfafi,  fiiiiii« 
being  about  13  feet  behind  the  Ume  dumn  on  the  plt»oi 
sections  first  mentioned* — 

Held,  that  the  corporation  were  not  at  liberty  ts  ^r 
any  such  Tiotice  after  the  approved  given  by  ikdr  &««• 
mitt^ie,  and  an  ijij unction  was  granted  to  restraw  fir* 
from  interfering  in  any  manner  wi£h  the  erection  of  the  v: 
building  according  to  the  plaintiff's  plan  and  stdioM. 

This  was  a  motion  for  an  injunction. 

In  the  year  1850,  a  local  act  (13  &  14  Vict.  c.  km.* 
incorporating  "The  PubUc  Health  Act,  1848,"  iri- 
passed  for  the  better  regulation  and  management  of  4. 
borough  of  Bradford.  By  sect.  11,  the  town  council  [^ 
formed  the  Local  Board  of  Health)  were  empowrod: 
appoint,  out  of  their  body,  a  coMunittee  for  the  exeid^ 
of  any  power  which  might  be  more  conveniently  exer- 
cised by  a  committee;  and  any  committee  so  fora?. 
was  to  have  the  whole  power  of  the  town  conncil:2 
respect  of  the  subject  of  such  delegated  authority,  kt 
of  that  only.  Under  this  section,  a  committee,  callfti 
**  The  Building  and  Improvement  Conunittee,"  « 
appointed. 

The  34th  section  of  "  The  Local  GoTcmment  M 
1858  "(21  &  22  Vict  c.  »8),  amending  andma-lepct 
of  ''The  PubUc  Health  Act,  1848,"  after  rcpealingttn 
clauses  of  the  Act  of  1848,  proceeds  as  follows  :— 

"  Every  local  boar  I  may  make  bye-laws  with  r«spert 
to  the  following  matt  ts  (that  is  to  say), 

"  1st  With  respec:  to  the  level,  width,  and  constrw 
tion  of  new  streets,  and  the  provisions  for  the  scirenf 
thereof.  • 

•*  2nd.  With  respect  to  the  structure  of  walls  of  «• 
buildings,  for  securing  stability  and  the  preTcntion  - 
fires. 

**8rd.  With  respect  to  the  sufficiency  of  the  sp*' 
about  buildings,  to  secure  a  free  circulation  of  lir,  ^^ 
with  respect  to  the  ventilation  of  buildings. 

**4tlL  With  respect  to  the  drainage  of  builtlings, - 
water-closets,  privies,  ashpits,  and  cesspools  in  conn-- 
tion  with  buildings,  and  to  the  closing  of  buiWings,' 
parts  of  buildings,  unfit  for  human  habitation,  and  t* 
proliibition  of  their  use  for  such  habitation. 

"And  they  may  further  provide  for  the  ohsermce <rf 
the  same  by  enacting  therein  such  provisions  as  iw- 
think  necessary  as  to  the  giving  of  notices,  as  to  th 
deposit  of  plans  and  sections  by  persons  intending  • 
lay  out  streets,  or  to  construct  buildings,  as  to  insi*^' 
tion  by  the  local  board,  and  as  to  the  power  ofi^ 
local  board  to  remove,  alter,  or  pull  down  any  ^ 
begun  or  done,  in  contravention  of  such  byc-iav> 
Provided  always,  that  no  such  bye-law  shall  aff«<5t  *^^ 
building  erected  before  the  date  of  the  constitution  -• 
the  district. 

**  But  for  the  purposes  of  this  Act,  the  re-erecting  of^f 
building  pulled  down  to  or  below  the  ground-floor,  ^ 
any  frame  building,  of  which  only  the  fnune-voi*  sO*- 
be  loft  down  to  the  ground-floor,  or  the  conwaion"'^' 
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a  dwelling-house  of  any  buildiug  not  originally  con- 
sti'ucted  for  human  habitation,  or  the  conversion  into 
more  than  one  dwelling-house  jof  a  building  originally 
constructed  as  one  dwelling-house  only,  shall  be  conai> 
dered  the  erection  of  a  new  building." 

The  35th  section  of  the  same  Act  provides  as  follows  : 

"When  any  house  or  building  has  been  taken  down 
in  order  to  be  rebuilt  or  altered,  the  local  boaid  may 
prescribe  the  line  in  which  any  house  or  building  to  be 
hereafter  built  shall  be  erected,  and  the  same  shall  be 
erected  in  uccordance  therewith;  and  the  local  board 
shall  pay  or  tender  compeusation  to  the  owner  or  other 
person  immediately  interested  in  such  house  or  building 
for  any  loss  or  damage  he  may  sustain  in  consequence  of 
his  house  or  building  being  set  baek,  the  amount  o^ 
such  compensation,  in  case  of  dispute,  to  be  settled  in  the 
same  manner  as  compensation  for  land  to  be  taken  under 
the  provisions  of  *  The  Lands  Clauses  Consolidation  Act, 
1845,'  is  directed  to  be  settled.  And  all  the  provisions  of 
the  said  last-mentioned  Act,  relating  to  the  purchase  of 
lauds,  shall  apply  to  the  payment  made  for  such  loss  or 
damage,  as  if  it  were  a  purchase  under  such  Act" 

Under  the  powers  given  by  *'The  Local  Government 
Act,  1858,"  bye-laws  were  made  by  the  town  council  of 
Bi*adford,  and  duly  approved  by  the  Secretary  of  State. 
The  20th  of  such  bye-laws  is  as  follows  : — 

''Every  person  who  shall  intend  to  erect  any  new 
building,  shall  give  a  fortnight's  notice  to  the  council  of 
such  intention  by  writing,  delivered  to  the  surveyor,  or 
left  at  his  office,  and  shall  at  the  same  time  leave  or 
cause  to  bo  left  at  the  said  office  plans  and  sections  of 
evci7  floor  of  such  intended  new  building,  drawn  to  a 
scale  of  1  inch  to  every  8  feet,  ahowiug  the  position, 
fonu,  and  dimensions  of  the  several  parts  of  such  build- 
ing, and  of  the  water-closet,  privy,  cesspool,  ash-pit, 
well,  and  all  other  appurtenances,  and  such  plans 
and  sections  shaU  be  accompanied  by  a  description 
of  the  intended  mode  of  drainage  and  means  of  ven- 
tilation of  drains,  and  the  materials  of  which  the 
drains  are  to  be  made,  also  of  the  construction  and 
dimensions  of  the  chimneys  and  flues,  and  means  of 
water  supply.  A  plan  shall  be  left  at  the  same  time 
showing  the  position  of  the  buildings  and  appurtenances 
of  the  properties  immediately  adjoining,  the  width  and 
level  of  the  street,  the  level  of  the  lowest  floor  of  the 
intended  building,  and  of  the  yard  or  ground  belonging 
thereto.  The  plan  shaU  show  also  the  proposed  lines  of 
house  drainage,  and  their  size,  depth,  and  inclination." 
Another  bye-law  subsequently  made,  and  duly  approved, 
obliged  the  town  council,  or  their  committee,  to  send 
an  approval  or  disapproval  of  any  plans  submitted  to 
them  within  a  limited  time. 

It  was  shown  by  the  evidence  on  the  part  of  the  cor- 
|K»ration,  that  the  function  of  the  Building  and  Im- 
provement Committee  was  to  carry  out  the  object  of  the 
powers  given  by  the  84th  seot.  of  "The  Local  Oovem- 
mcut  Act,  185S,"  and  of  the  bye-laws  made  in  pursuance 
thereof. 

The  ^ttntiffs,  Henry  Slee  and  Henry  Wellmore  Sloe, 
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were  tanners  and  manufacturers,  carrying  on  their  busi- 
ness in  a  manufactory  and  tanyard  built  ujion  a  piece 
of  land,  bounded  on  the  north  and  south  by  Chapel 
Lane  and  Kelson  Court  resi)ectively,  in  the  borough  ot 
Bradford,  which  laud  was  held  by  them  for  a  term  of 
twenty-one  years  from  the  24th  of  March,  1861,  under 
an  agreement  made  between  them,  the  plaintiif  Henry 
Slee  being  the  owner  in  fee. 

In  the  early  part  of  the  year  1862,  being  desirous  of 
pulling  down  and  rebuilding  their  manufactory,  they 
caused  plans  and  sections  of  the  proposed  new  building 
to  be  prepared  by  their  architects,  and  sent  to  the 
borough  surveyor  for  the  approval  of  the  borough  autho- 
rities, previously  to  their  taking  down  their  old  building. 
The  plans  and  sections  so  sent  showed  the  dimensions 
and  relative  situations  of  the  parts  of  the  proposed  new 
building,  and  also  its  proposed  site  with  reference  to  the 
adjacent  buildings  and  the  line  of  the  street. 

On  the  15th  of  May,  1862,  the  following  letter  was 
received  by  the  architects : — 

Borough  Surveyor's  Office, 
"Bradford,  May  14,  1862. 
Sir — I  beg  to  inform  you  that  your  plans,  sections, 
and  particulars  of  a  currier^s  warehouse  and  offices,  pro- 
posed to  be  erected  in  Chapel  Lane  for  Mr.  Henry  Slee, 
have  been  laid  before  the  Building  and  Improvement 
Committee  of  the  Council,  and  that  said  committee  has 
approved  of  the  same. 

"  I  am,  sir,  your  obedient  servant, 

"BoBERT  Lti^ax, 
**/ar  Borofugh  Surveyor » 
"  To  Messrs.  Andrews  &  Delawney,  Architects. 

**Note, — ^The  ratification  of  the  approval  of  any  plans 
and  particulars  by  the^Buildiug  and  Improvement  Com- 
mittee refers  only  to  such  matters,  and  such  parts  of  the 
said  plans  and  particulars,  as  are  required  to  be  set  forth, 
shown,  and  declared  therein,  in  accordance  with  the  bye- 
laws  especially  made  for  the  regulation  of  the  laying  out 
and  forming  of  new  streets,  and  the  erection  of  new 
buildiugs.  And  it  must  be  distinctly  understood  that 
such  approval  does  not  include  or  give  the  consent  of  the 
committee  or  council  to  any  other  part  of  the  plans  or 
sections  deposited,  nor  for  the  doing  of  any  work  whatso- 
ever, other  than  that  set  foith,  described,  and  required 
by  the  above-mentioned  bye-laws.  It  will,  therefore,  be 
understood  that  the  approval  of  the  committee  gives  no 
authority  whatsoever  for  the  making  of  any  projection 
on  the  front  of  any  building  into  any  street  beyond 
the  proper  line  of  such  street,  nor  for  the  taking  up  of 
any  causeway  or  roadway  for  the  purposes  of  the  erection 
of  such  building,  nor  for  the  making  of  any  excavation 
in  any  street  or  road,  nor  for  the  making  of  any  com- 
munication or  connection  with  any  public  or  private 
pipe,  drain,  or  sewer  ;  nor  of  the  mode  or  manner  in 
which  any  other  connection  with  any  public  or  private 
sewer  shall  be  made  ;  nor  for  the  placing  of  any  building 
material  on  any  part  of  any  street  or  road ;  nor  (with 
reference  to  plans  of  buildings)  of  any  lines  or  widths  of 
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CAOseways  or  streets ;  nor  of  the  height  of  any  new 
chimney  proposed  to  be  built  in  connection  with  any 
mill,  manufactory,  or  business  premises  whatsoever, 
although  any  or  all  of  such  matters  maybe  fully  set 
forth,  shown,  or  described  in  the  plans,  sections,  and 
notices  deposited  with  and  approved  by  the  committee  ; 
but  in  every  case  in  which  such  work  and  alteration, 
interference,  &c.,  is  required  to  be  done,  separate  and 
specific  notice  thereof  must  be  given  to  the  borough 
surveyor,  and  the  consent  and  permission  of  the  com- 
mittee or  council  obtained  for  every  such  work,  as  the 
case  may  require/' 

The  plaintiffs,  believing  that  they  had  by  such  letter  a 
sufficient  approval  of  their  plans,  proceeded  to  take  down 
their  manufactory. 

It  appeared  by  the  evidence  that,  on  the  24th  of  June, 
1862,  when  the  buildings  had  been  taken  down,  the  town 
council  passed  a  resolution  to  the  effect  that  the  resolu- 
tion of  the  Building  and  Improvement  Committee,  with 
reference  to  the  buildings  proposed  to  be  erected  by  Mr. 
Henry  Slee,  should  be  approved  ;  and  the  council  thereby 
authorised  the  same  committee  to  prescribe  the  line  on 
which  the  new  building  was  to  be  built,  and  to  give 
notice  that  the  line  of  frontage  should  be  set  back ; 
and  for  this  purpose  the  committee  were  to  have  the 
authority  of  the  town  council. 

On  the  25th  of  Juno,  1862,  a  resolution  was  passed 
by  the  said  committee,  whereby  it  was  ordered,  that  the 
buildings  recently  occupied  by  Mr.  Slee  having  been 
pulled  down,  any  house  or  building  to  be  thereafter  built 
should  be  built  on  the  line  shown  in  certain  plans  thereto 
annexed. 

On  the  27th  of  June,  a  copy  of  this  resolution  was 
sent  to  the  plaintiffs.  A  notice  was  also  given  of  the 
intention  of  the  town  council  to  purchase  the  piece  of 
land  between  the  old  line  of  the  street  and  the  new  line 
of  frontage  as  prescribed.  This  notice  was  afterwards 
withdrawn,  and  various  notices  in  reference  to  the 
questions  of  purchase  and  arbitration,  and  as  to  damages 
or  value,  passed  between  the  parties,  which  are  not 
material  to  be  stated. 

The  plaintiffs,  however,  refused  to  set  back  their 
building,  in  accordance  with  the  resolution  of  the  com- 
mittee, and  filed  a  bill  asking  for  an  injunction  to 
restrain  the  defendants  from  interfering  in  any  manner 
with  the  erection  of  their  building,  according  to  the 
plans  and  sections  sent  to  the  borough  surveyor  by  them  ; 
or,  as  an  alternative,  that  the  defendants  might  be 
ordered  to  purchase  the  whole  piece  of  land,  under  some 
of  the  notices  before  referred  to. 

Malifu,  Q.C.,  and  Boffshawe,  for  the  plaintiffs,  argued 
that,  having  regard  to  the  approval  of  the  14th  of  May, 
it  was  not  competent  for  the  town  council  afterwards 
to  exercise  the  powers  given  to  them  by  the  35th  sect,  of 
"The  Local  Government  Act,  1858." 

Sir  Sugh  Cairns^  Q.C,  and  Freeling,  for  the  de- 
fendants, argued  that  the  approval  in  the  letter  of  the 
14th  of  May  was  an  approval  of  the  relative  position. 


dimensions,  and  arrangement  of  the  parts  of  the  baildii^ 
but  was  no  approval  of  the  plans  so  far  as  they  shomd 
the  position  of  the  building  with  reference  to  the  adjois- 
iiig  buildings  and  the  street  They  contended  tfait  tke 
bye-laws  were  made  under  the  34th  sect  of  the  Loal 
Government  Act,  and  that  tiiat  section  made  sanitaij 
provisions  for  the  regulation  of  the  relative  arrangement 
of  the  parts  of  new  buildings,  and  nothing  else,  exc«p: 
in  the  case  of  new  streets,  and  that  the  bye-Uws  vere  ii 
accordance  with  tliat  section.  There  was  no  power  *a 
make  bye-laws  under  the  35th  sect,  the  object  of  whiri 
was  the  widening  of  old  streets,  and  which  only  caiB 
into  operation  after  an  old  building  had  been  yalU 
down.  They  contended  that  the  Building  and  Improve- 
ment Committee  had  in  May  no  power  to  give  asy 
approval,  except  of  a  building  so  far  as  r^gaided  its 
internal  arrangements. 

Lastly  they  contended  that  there  was  nothing  which  tk 
Court  could  restrain,  unless  it  were  an  award  of  damage 
in  accordance  with  the  latter  part  of  the  35th  sect  of  t&r 
Act,  that  being  the  only  active  part  which  the  coq)Qn- 
tion  could  take,  inasmuch  as  tliey  had  no  power  tj 
interfere  with  the  plaintiff's  building  ;  the  only  itmedj 
which  the  corporation  would  have  in  case  the  plaintiffs 
did  not  comply  with  the  requisition  as  to  the  line  of 
frontage,  would  probably  be  by  action  at  law,  after  tbe 
plaintiffs  had  erected  the  building  in  contravention  of  that 
requisition. 

Malins,  Q.C,  in  reply. 

Stuart,  V.-C,  said  that  this  was  a  very  important 
and  difficult  case.  After  stating  the  position  of  tbc 
plaintiffs,  and  what  they  had  done  prior  to  May,  18*2, 
he  said  that  it  was  to  be  observed,  that  the  plaintifiB  sent 
their  plans,  not  to  any  committee,  but  to  the  town 
coimcil,  or  their  officer,  the  borough  surveyor.  These 
plans  indicated  the  position  of  the  new  building,  ^"'• 
reference  to  the  adjacent  property,  and  the  street,  in 
accordance  with  the  bye-law,  which  required  the  plw-* 
and  sections  to  show  not  only  the  relative  position  of  th< 
parts  of  the  building,  but  also  its  position  with  referencf 
to  other  buildings.  It  was  a  question  whether  that  by^ 
law  was  authorised  by  the  Act.  It  was  contended  thst 
there  was  no  authority  to  make  bye-laws  in  reference  w 
a  question  like  the  present  one  as  to  the  line  of  frontage 
of  a  new  building  in  the  place  of  an  old  one.  This  w« 
a  mistake.  The  34th  sect,  of  the  Act  of  1858,  gave,  be 
thought,  powers  sufficient  for  the  purpose,  having  regard 
to  the  declaration  at  the  end  of  the  clause  as  to  what  was 
to  be  considered  the  erection  of  a  new  building.  ^*^' 
assuming  that  the  committee  had  power  to  give  an  ap- 
proval of  the  plans  and  sections  in  all  respects,  it  ^ 
said  that  the  approval  which  they  gave  was  a  qualifiw 
one,  and  so  qualified  as  to  reserve  to  the  town  counnl 
their  power  of  afterwards  exercising  their  rights,  under 
the  35th  Wause,  of  prescribing  the  line  of  frontage  wr 
the  new  building.  But,  on  examining  the  terms  of  tb*' 
qualification,  he  found  the  words,  "  But  in  every  <^' 
Ac."     Now  specific  notice  was  given  by  the  plans  of  v» 
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intended  position  of  the  front  of  the  building,  and  it, 
therefore,  seemed  that  eyery  requisite  for  the  approba- 
tion of  the  comniittee  or  of  the  council  was  complied 
^ith,  and  that  such  qualification  in  no  way  interfered 
with  the  approval  of  the  plans  in  all  respects.     Pre- 
suming this  to  be  so,  it  only  remained  to  consider  whe- 
ther, under  the  85th  clause,  the  council  had  power  to 
rescind  an  approval,  such  as  the  present  one,  gi^en  by 
the   committee.     There  was  a  difficulty  in  reconciling 
the    language    of    the    two    sections,   but,   taking  the 
two  together,   he  thought  that  the  d5th  clause  only 
applied  to  the  case  of  a  building  having  been  taken 
down  without  any  approval    having   been    previously 
given ;  any  other  construction  involved  this  difficulty, 
that,  though  a  man*s  plans  should  be  approved  of,  yet 
as  soon  as  he  should  have  taken  down  his  building,  on 
the  faith  of  such  approval,  he  would  be  liable  to  have 
his  plans  altered.     He  did  not  think  that  after  an  ap- 
pix»val  of  the  plans,  such  as  vras  contained  in  the  letter  of 
the  14th  of  May,  it  was  competent  for  the  town  council 
to  insist  upon  a  deviation  from  those  plans  in  any  respect. 
The  plaintifis  would  be  in  a  position  of  the  greatest 
inconvenience,   their   manufactory  having  been  pulled 
down,  and  their  workmen  remaining  out  of  employ,  if  he 
diti  not  grant  them  the  assistance  they  asked  of  the 
Court     He  should  grant  an  injunction  to  restrain  the 
defendants  from  interfering  by  threats,  or  in  any  other 
manner,  with  the  plaintiffs  in  re-erecting  their  manufac- 
tory according  to  their  plans,   as  deposited  with  the 
borough  surveyor. 

Btuarty  V  .-U.   I   Ramsden  v.  Fairthkop. 
10  Feb.  1868.     ) 

Practice — Receiver — Tenants  in  Common, 

Where  there  was  a  dispute  hetuxen  tenafUs  in  cominon  of 
real  estate  in  reference  to  the  receipt  of  reiUSj  tJic  Court 
appointed  one  of  the  disputants  who  had  an  estate  for  life 
of  one-fifth  of  the  property f  and  another  persmi  nominated 
by  the  other  partieSf  joint  receivers  of  the  whole  estate. 

This  was  a  motion  for  a  receiver  and  injunction. 

Francis  Fairthrop,  by  his  will,  dated  16th  October, 
1882,  devised  certain  freehold  and  copyhold  estates  to 
his  five  children  as  tenants  in  common  for  life,  with 
remainder  to  their  respective  issue  in  the  manner  therein 
mentioned. 

Eventually,  these  freehold  and  copyhold  estates  became 
vested  in  various  undivided  shares  in  the  plaintiffs  and 
the  defendants,  who  were  numerous  and  many  of  whom 
were  infants,  for  various  estates  in  possession  and  re- 
mainder— all  of  which^were  legal. 

For  many  years  after  the  testator's  death,  the  rents  of 
the  property  (which  consisted  chiefly  of  houses)  were 
received  by,  and  amicably  divided  between,  the  tenants 
for  life,  and  others  for  the  time  being  entitled  thereto  ; 
but  latterly  disputes  had  arisen  between  the  defendant 
William  Fairthrop  (who,  being  a  son  of  the  testator,  had 
an  estate  for  life  in  one-fifth  of  the  property),  and  the 


persons  entitled  to  the  rents  of  the  remaining  four-fifths, 
in  consequence  of  W.  Fairthrop  having  assumed  to 
exercise  entire  and  exclusive  management  of  the  estates, 
and  done  various  acts  which  the  plaintiffs  complained 
of  as  unjustifiable  and  injurious  to  the  property.  There- 
upon the  plaintiffs,  who  owned  three-fifths  of  the 
property,  instituted  this  suit  for  the  purpose  of  having 
the  property  parted.  The  bill  also  prayed  for  an  injunc- 
tion against  W.  Fairthrop  to  restrain  him  from  levy- 
ing or  receiving  any  rents  of  the  estates,  save  to  the 
extent  of  his  rightful  share,  and  from  interfering  with 
the  receipt  by  the  plaintiffs  of  their  respective  rightful 
shares  therein.  It  also  asked  for  a  receiver  of  the  whole 
of  the  rents,  or  so  much  as  might  not  be  properly  pay- 
able to  the  defendant  W.  Fairthrop,  until  partition  should 
be  made. 

Greene,  Q.(7.,  and  Prendergast,  for  the  plaintiffs,  on 
the  question  as  to  jurisdiction  in  appointing  a  receiver, 
cited, 

Hargrave  v.  Hargrtwe^  9  Beav.  549,^ 
and  cases  there  cited. 

Matins,  Q.C.,  and  De  Gex,  for  the  defendant,  W.  Fair- 
throp,  objected  to  the  appointment  of  a  receiver  of  the 
whole  rents,  and  contended  that  an  iiyunctiou  ought  not 
to  be  granted  in  such  a  case  as  the  present. 

Stuakt,  V.-C,  remarked  that  the  course  proposed  by 
the  plaintiffs  would  be  very  prejudicial  to  the  property  ; 
and  said  that,  where  infants  were  concerned,  the  Court 
considered  chiefly  what  would  be  most  beneficial  to  their 
intercsta  He  ^ould  refuse  to  grant  an  injunction,  or 
appoint  a  receiver  of  parts  only  of  the  property  ;  neither 
could  he  appoint  a  receiver  of  the  whole  without  the 
consent  of  all  the  persons  legally  entitled.  He  would, 
however,  appoint  Joseph  Fairthrop  [a  person  nomi- 
nated by  the  plaintiffs  and  the  defendants],  and  the 
defendant  W.  Fairthrop,  joint  receivers  of  the  whole 
of  the  rents,  and  give  the  usual  directions,  as  to 
the  attornment  of  the  tenants  and  management  of 
the  property,  and  direct  the  receivers  to  distribute 
the  rents,  after  making  proper  deductions,  among  the 
parties  entitled. 


Stuart,  V.-C. 
10,  11  Feb.  1863 


.1 


PosTOATE  V.  Barnes. 


Practice — Demurrer-^ Plea — Married  Woman — 
Want  of  Parties — Equity  to  Settlement 

A  married  woman  being  om  of  the  next  of  kin  and 
heiresses-at-law  of  an  intestate,  by  her  next  friend  filed  a 
bill  against  the  personal  representative  and  the  co-heiress- 
at-law  of  the  intestate,  and  made  her  husband  a  defendant 
wheih  he  should  come  loithin  the  jurisdiction  of  the  Court; 
the  IriU  asked  for  an  account,  and  also  for  a  settlement, 
A  demurrer  for  want  qf  parties,  and  for  want  of  equity, 
waaovemUed, 

The  bill  alleged  that  the  intestate  died  seised  or  possessed 
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ofamsideTabU  retxl  property^  and  in  particular  of  certain 
property  in  Kent' and  other  counties. 

A  plea  that  the  intestate  was  not  at  iJte  time  of  his  death 
seised  or  possessed  of  ,  or  entitled  to,  any  real  estate,  was 
held  good. 

Tlie  x)laiiitiff,  a  married  womau,  was  one  of  two  sisters, 
the  only  children  of  their  father,  who  died  intestate.  The 
defendants  wei*e  the  legal  personal^  representative  of  the 
intestate,  tlie  plaintiff's  sister,  and  the  plaintiffs  hus- 
httnd  when  he  should  come  within  the  jorisdiction  of 
Did  Conrt. 

The  bill  alleged  that  the  intestate  died  seised  or 
possessed  of  considerable  real  and  personal  property ; 
and  specified  property  in  Kent  and  other  counties.  It 
also  stated  that  the  plaintiff  had  been  separated  from  her 
husband  in  consequence  of  his  misconduct,  and  had  not 
Men  or  heard  of  him  since  the  year  1857 ;  that  he  had  in 
no  way  contributed  to  her  support ;  and  that  the  plaintiff 
believed  that  he  was  beyond  the  seas,  and  out  of  the 
jmisdiction  of  the  Court :  and  prayed  for  an  account  of 
real  and  personal  estate,  and  for  payment  to  the  plaintiff, 
or  a  settlement  upon  her,  of  the  property  so  found  to  be 
due  to  her. 

The  defendants,  other  than  the  husband,  pleaded,  as  to 
so  much  of  the  bill  as  related  to  the  real  estate,  that  the 
intestate  at  the  time  of  his  death  was  not  seised  or  pos- 
sessed of,  or  entitled  to  any  real  estate  whatsoever ;  and 
demurred,  as  to  the  rest  of  the  bill,  on  the  grounds  of 
want  of  parties,  and  want  of  equity. 

MalinSy  Q.C.,  and  PI  S.  Williams,  for  the  demurrer, 
argued,  as  to  the  want  of  parties,  that  the  husband  was  not 
a  party  to  the  suit  so  as  to  be  bound  by  it,  and  that, 
therefore,  the  suit  was  not  properly  constituted,  inas- 
much as  the  defendant  having  accounted  to  the  wife 
might  be  again  called  upon  by  the  husband-  The  plain- 
tiff had  no  interest  whatever  in  the  property,  which  was 
personal  property  in  possession,  except  her  equity  to  a 
settlement ;  she  had  no  ^right  to  sue  so  as  to  obtain  a 
decree  which  would  be  binding.  They  contended  that 
the  proper  mode  would  have  been,  for  the  plaintiff  to 
have  obtained  a  protection  order  under  the  Divorce  Act, 
20  &  21  Vict.  c.  85.     They  cited, 

BatJie  V.  Bank  of  England,  4  K.  &  J.  564. 

Re  Kingsley's  Trust,  26  Beav.  84. 

Cooke  V.  Fuller,  id.  99. 

MUford,  p.  42  n.  (4th  ed.) 
[The  Vice-chancellor  referred  to   Willats  v.   Bush/, 
5  Beav.  193.] 

Bacon,  Q.O.,  and  W.  D.  Bruce,  in  support  of  the 
bill,  argued  that  the  plea  was  bad  in  form,  inasmuch  as 
it  ought  to  have  been  a  plea  accompanied  by  an  answer. 
They  cited, 

Sanders  r.  King,  6  Madd.  61. 
Foley  V.  ffia,  3  My.  &  Cr.  479. 

Stuart,  V.-C.  said,  that  he  thought  the  plea  was 
good ;  no  answer  was  required  in  a  case  such  as  this, 


where  the  bill  allc^ged  only  matters  of  fact,  a&d  not 
matters  of  evidence. 

The  demuzrer,  howevec;  muat  be  oyeEroled  oa  botli 
grounds.  The  plaintiff,  as  one  of  the  next  of  kin  of  tke 
intestate,  had  a  sufficient  interest  to  entitle  her  to  an  k* 
count,  and  she  had  made  her  husband  a  party  in  the  only 
way  she  could  do  so,  as  a  defendant.  It  was  iane  that,  w- 
cording  to  the  present  praotiee,  it  was  not  proper  to  ouike 
him  a  defendant  when  he  should  oome  within  the  junaiie- 
tion,  but  he  did  not  think  this  objection  of  sufficient  vei^t 
to  support  the  demurrer.  It  was  to  be  observed,  that  & 
married  woman  in  the  pomtion  of  the  plaintifE^  sepantrl 
from  her  husband  who  was  beyond  the  seas,  and  recdv- 
ing  no  means  of  maintenance  from  him,  was  in  a  peculiar 
position  ;  the  active  duties  of  the  husband  towards  ber 
would  only  become  enforoeaUe  when  he  should  retozn  ta 
this  country,  at  which  time  he  would  become  a  defendant 
As  to  the  want  of  equity,  he  thought  that  tiie  rule  «as 
well  settled,  that  a  married  woman  ooukL  oome  to  enfone 
her  equily  to  a  settlement  of  personal  property.  As  tb 
plea  had  succeeded,  though  the  demuxer  was  overraled, 
he  should  not  give  costs  on  either  side. 


Wood,  V.-C.  )   bjjutley  «.  Bkntlet. 
10  Feb.  1868.    ) 

Practice — Costs — Summons — Ciaim  in  AdmiRU- 

tration  Simt, 

In  an  administration  suit,  a  person,  who  daimei  a 
portion  of  the  testator's  estate,  took  out  a  sumrmm  f^ 
Chambers  for  liberty  to  appecur  pro  interesse  sue.  T^ 
summons  was  adjourned  into  Court,  lohere  (he  daim  t(\u 
adjudicated  on,  and  failed  as  against  the  testaiori 
estcUe. — 

Held,  that  the  claimaTU  must  pay  so  titudi  if  the  ends 
of  tJie  sttmmons  as  were  occasioned  by  the  daim  iei^ 
made  as  against  the  estate. 

The  defendant  was  executrix  and  one  of  the  residuary 
legatees  under  the  will  of  her  father,  after  whose  death 
she  began  to  carry  on  business  as  a  hotfd-keeper.  Slie 
furnished  tiie  hotel  in  part  with  the  testator  s  effe^S 
over  which  she  gave  a  bill  of  sale  for  1001.  to  one  Love- 
joy,  who,  as  he  alleged,  was  igaonnt  that  they  formed 
part  of  the  testator's  estate. 

The  bill  was  filed  for  the  administration  of  the  estate, 
and  stated  the  above  circumstances.  A  decree  was  made 
in  the  cause,  and  a  receivetr  i^pointed,  who  took  pos- 
session of  the  fomiture  cloimad  by  Lorejoy  ns^^^ 
his  bill  of  sale.  Lovejoy,  who  was  not  a  party  to  the 
suit,  then  took  out  a  summons  at  CSmmb^n  for  liberty 
to  appear  pro  interesse  sno.  The  summons  was  a4jetvn^^ 
into  Court,  where  the  Vice-OhanoeUor  deeided  that 
Lovejoy  could  not  olaim  as  agaanst  the  testator's  estate, 
but  had  a  daim  on  the  interest  of  tile  defendant  jfi^^ 
the  will  for  the  amount  advsAced  to  her. 

It  turned  out  that  the  defondant  was  indebted  to  ^^ 
estate  in  a  large  sum. 
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intended  portion  of  the  front  of  the  building,  and  it, 
therefore,  seemed  that  every  requisite  for  the  approba- 
tion of  the  committee  or  of  the  council  was  complied 
with,  and  that  such  qualification  in  no  way  interfered 
with  the  approval  of  the  plans  in  all  respects.  Pre- 
suming this  to  be  so,  it  only  remained  to  consider  whe- 
ther, under  the  85th  clause,  the  council  had  power  to 
rescind  an  approval,  such  as  the  present  one,  given  by 
the  committee.  There  was  a  difficulty  in  reconciling 
Hie  language  of  the  two  sections,  but,  taking  the 
two  together,  he  thought  that  the  35th  clause  only 
applied  to  the  case  of  a  building  having  been  taken 
down  without  any  approval  having  been  previously 
given ;  any  other  construction  involved  this  difficulty, 
that,  though  a  man*s  plans  should  be  approved  of,  yet 
as  soon  as  he  should  have  taken  down  his  building,  on 
the  faith  of  such  approval,  he  would  be  liable  to  have 
his  plans  altered.  He  did  not  think  that  after  an  ap- 
proval of  the  plans,  such  as  was  contained  in  the  letter  of 
the  14th  of  May,  it  was  competent  for  the  town  council 
to  insist  upon  a  deviation  from  those  plans  in  any  respect 
The  plaintiffs  would  be  in  a  position  of  the  greatest 
inconvenience,  their  manufactory  having  been  pulled 
<lown,  and  their  workmen  remaining  out  of  employ,  if  he 
<lid  not  grant  them  the  assistance  they  asked  of  the 
Court  He  should  grant  an  injunction  to  restrain  the 
defendants  from  interfering  by  threats,  or  in  any  other 
manner,  with  the  plaintiffs  in  re-erecting  their  manufac- 
tory according  to  their  plans,  as  deposited  with  the 
borough  surveyor. 


Stuarty 


.  1863.      ) 


Bamsden  V,  Fairthbop. 


10  Feb. 

Practice — Receiver — Tenants  in  Common, 

Where  there  was  a  disptUe  between  tenants  in  common  of 
real  estate  in  reference  to  the  receipt  of  rents,  the  Court 
appointed  one  of  the  disputants  who  luxd  an  estate  for  life 
ofonc-fifth  of  the  property,  and  another  person  nominated 
hy  the  other  parties,  joint  receivers  of  the  whole  estate. 

This  was  a  motion  for  a  receiver  and  injunction. 

Francis  Fairthrop,  by  his  will,  dated  16th  October, 
1832,  devised  certain  freehold  and  copyhold  estates  to 
his  five  children  as  tenants  in  common  for  life,  with 
remainder  to  their  respective  issue  in  the  manner  therein 
mentioned. 

Eventually,  these  freehold  and  copyhold  estates  became 
vested  in  various  undivided  shares  in  the  plaintiffs  and 
the  defendants,  who  were  numerous  and  many  of  whom 
were  infants,  for  various  estates  in  possession  and  re- 
mainder— all  of  which^were  legal 

For  many  years  after  the  testator's  death,  the  rents  of 
the  property  (which  consisted  chiefly  of  houses)  were 
received  by,  and  amicably  divided  between,  the  tenants 
for  life,  and  others  for  the  time  being  entitled  thereto  ; 
but  latterly  disputes  had  arisen  between  the  defendant 
William  Fairthrop  (who,  being  a  son  of  the  testator,  had 
an  estate  for  life  in  one-fifth  of  the  property),  and  the 


persons  entitled  to  the  rents  of  the  remaining  four-fifths, 
in  consequence  of  W.  Fairthrop  having  assumed  to 
exercise  entire  and  exclusive  management  of  the  estates, 
and  done  various  acts  which  the  plaintiffs  complained 
of  as  unjustifiable  and  injurious  to  the  property.  There- 
upon the  plaintififs,  who  owned  three-fifths  of  the 
property,  instituted  this  suit  for  the  purpose  of  having 
the  property  parted.  The  bill  ako  prayed  for  an  injunc- 
tion against  W.  Fairthrop  to  restrain  him  from  levy- 
ing or  receiving  any  rents  of  the  estates,  save  to  the 
extent  of  his  rightful  share,  and  from  interfering  with 
the  receipt  by  the  plaintiffs  of  their  respective  rightful 
shares  therein.  It  also  asked  for  a  receiver  of  the  whole 
of  the  rents,  or  so  much  as  might  not  be  properly  pay- 
able to  the  defendant  W.  Fairthrop,  until  partition  should 
be  made. 

Greene,  Q.C.,  and  Prendergast,  for  the  plaintiffs,  on. 
the  question  as  to  jurisdiction  in  appointing  a  receiver, 
cited, 

Hargrave  v.  Hargrave,  9  Beav.  549,^ 
and  cases  there  cited. 

Matins,  Q.C.,  and  De  Gez,  for  the  defendant,  "W.  Fair- 
throp, objected  to  the  appointment  of  a  receiver  of  the 
whole  rents,  and  contended  that  an  injunction  ought  not 
to  be  granted  in  such  a  case  as  the  present 

Stuart,  V.-C,  remarked  that  the  course  proposed  by 
the  plaintiffs  would  be  very  prejudicial  to  the  property  ; 
and  said  that,  where  infants  were  concerned,  the  Court 
considered  chiefly  what  would  be  most  beneficial  to  their 
interests.  He  ^ould  refuse  to  grant  an  injimctlon,  or 
appoint  a  receiver  of  parts  only  of  the  property  ;  neither 
could  he  appoint  a  receiver  of  the  whole  without  the 
consent  of  all  the  persons  legally  entitled.  He  would, 
however,  appoint  Joseph  Fairthrop  [a  person  nomi- 
nated by  the  plaintiffs  and  the  defendants],  and  the 
defendant  W.  Fairthrop,  joint  receivers  of  the  whole 
of  the  rents,  and  give  the  usual  directions,  as  to 
the  attornment  of  the  tenants  and  management  of 
the  property,  and  direct  the  receivers  to  distribute 
the  rents,  after  making  proper  deductions,  among  the 
parties  entitled. 


PosTQATE  V,  Barnes. 


Stuart,  V.-C.     i 
10,  11  Feb.  1863.    J 

Practice — Demurrer — Plea — Married  Woman — 
Want  of  Parties — Equity  to  Settlement, 

A  married  woman  being  one  of  the  next  of  kin  and 
heiresseS'Ot-law  of  an  intestate,  by  her  'next  friend  filed  a 
bill  against  the  personal  representative  and  the  co-heiress- 
cU-law  of  the  intesteUe,  and  made  her  husband  a  defendant 
when  he  aUundd  eom^  loithin  the  jurisdiction  of  the  Court; 
the  bill  asked  for  an,  account,  and  also  for  a  settlement, 
A  demurrer  for  want  of  parties,  and  for  want  of  equity, 
was  overruled. 

The  bill  alleged  that  the  intestate  died  seised  or  possessed 
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Goulbum,  Comr.  J  jj,  bcbditt. 
9  Feb.  1863. 


! 


Baiikruptcy  Act,  1861,  «.   88 — Tramfer  of  jyro- 
ceedingg — Promptitude — Costs, 

The  Court  wUl  not  order  the  transfer  of  a  petition  for 
adjudicat}/m  in  baiikniptcy  unless  the  application  is  made 
as  soon  as  may  be  in  the  course  of  the  proceedings. 

This  was  an  application,  by  motion,  on  the  port  of  the 
assignee,  for  a  transfer  of  the  proceedings  from,  the  Connty 
Court  held  at  Congleton  in  Cheshire,  to  the  County 
Court  at  Derby. 

I>uhois  (solicitor),  in  support  of  the  application,  stated, 
that  Burditt  was  adjudicated  bankrupt  on  his  own  peti- 
tion, in  the  County  Court  at  Congleton,  on  the  18th  of 
December,  1862,  his  sole  creditor  being  a  Miss  Webster, 
whose  debt  arose  in  respect  of  damages  (120/.)  and  costs 
in  a  suit  for  breach  of  promise  of  marriage,  in  which  she 
had  obtained  a  verdict  against  the  bankrupt.  Upon  the 
merits  of  the  case  he  stated,  that  the  creditor  resided  at 
Derby,  which  was  also  the  birthplace  of  the  bankrupt, 
and  where  his  friends  and  relatives  lived  ;  that  there 
was  no  estate,  and  it  would  therefore  be  unfair  that  the 
creditor  should  be  put  to  the  expense  and  inconvenience 
of  going  to  Congleton  to  attend  the  proceedings ;  that 
the  bankrupt,  who  was  a  solicitor,  had  filed  his  petition 
solely  with  a  view  to  get  rid  of  this  debt ;  and  that  he  was 
at  this  time  acting  as  clerk  to  the  registrar  of  the  County 
Court  at  Congleton,  and  might,  therefore,  be  looked 
upon  as  practically  official^assignee  of  his  own  estate. 

Sect.  88  of  the  Bankruptcy  Act,  1861,  empowered  this 
Court  to  transfer  proceedings  **from  the  Court  in  any 
one  district  to  the  Court  in  any  other  district,  or  to  a 
County  Court  having  jurisdiction  in  bankruptcy;"  and 
by  sect.  229,  **  the  Court "  was  interpreted  *'  any  County 
Court  acting  under  the  Act.*' 

BagUyt  for  the  bankrupt,  opposed.  Without  entering 
into  the  question  of  jurisdiction  under  sect  88,  thei-e 
were  sufficient  grounds  on  the  facts  of  tlie  case  for  re- 
ding to  make  the  order  applied  for.  The  banknipt 
had  gone  through  a  first  bankruptcy,  in  which  the 
i^judication  was  made  on  the  30th  August,  1862,  and 
had  obtained  his  dischaige.  Miss  Webster,  however, 
did  not  then  come  forward  to  prove  ;  this  necessitated  a 


second  petition,  in  which,  but  for  an  adjournment  of  tlu 
County  Court,  the  bankrupt  would  actually  hare  by  thi> 
time  obtained  his  order  of  dischaige ;  the  hearing  of  tb> 
order,  however,  stood  over,  from  press  of  business,  at 
the  last  sitting  of  the  County  Court,  and  this  wu  the 
time  that  the  creditor  had  chosen  for  making  the  present 
application.  It  was  clearly  only  done  for  the  purpose  of 
harassing  the  bankrupt  and  annoying  his  friends,  wb) 
lived  at  Derby.  There  was  no  estate,  and  the  transfer,  there- 
fore, could  be  of  no  substantial  benefit  to  the  creditor. 

JhtJboiSf  in  reply,  alleged  that  Miss  Webster,  who  onlj 
obtained  her  verdict  on  the  28th  of  August,  had  MfK 
time  to  get  her  costs  taxed,  and  judgment  signed,  so  as 
to  prove  in  the  first  bankruptcy. 

He  submitted  that,  though  this  application  had  uc( 
been  made  quite  so  soon  as  it  might,  yet  soffident 
promptitude  had  been  shown.  Her  assignee  had  appli^i 
on  the  occasion  of  the  first  meeting  to  the  Registrar  for& 
transfer,  and,  that  application  having  been  refused,  movc^i 
this  Court,  ex  parte,  on  the  Snl  of  January,  1868:  the 
Court  considered  that  notice  ought  to  be  given  to  the 
bankrupt,  and  hence  the  present  application. 

It  was  only  a  question  which  of  the  two  parties  should 
be  put  to  the  inconvenience  of  travelling  sixty  or  seventy 
miles  to  attend  the  proceedings,  and  he  submitted  that 
the  conduct  of  the  bankrupt  did  not  entitle  him  to  any 
indulgence. 

His  H0N0T7II,  without  deciding  the  question  of  juris- 
diction in  this  Court  to  interfere  between  two  County 
Courts,  which  he  considered  a  point  open  to  question, 
thought  that  the  rule  lately  laid  down  by  his  learned 
brother  Holroyd,  that  **  it  was  desirable  tliat  such  appli- 
cations be  made  as  soon  as  might  be,"  should  be  decisive 
in  tliis  case. 

This  application  was  clearly  not  within  that  vile^  and 
would,  therefore,  be  refused. 

Bagley  asked  for  the  costs  of  the  bankrupt 

His  Honour  refused  to  give  costs  ;  the  proper  coiir« 
would  have  been  by  appeal  to  the  Lords  Justices,  vho 
might  have  made  an  order  as  to  costs.  This  Court 
would  not  do  so. 

Note, — See,  also, 
lU  Pizey,  I  N.  R.  855. 


14  Feb.  1M9.] 
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COMMON   LAW, 


9  Feb. 


Q.B.        ) 

£B.  1863.     ( 


Oastlee  and  Another  v.  Pound. 


BreacJb  of  Warranty — Delay  in  Delivery  of  Goods 
— Reduction  of  Damages. 

In  an  aetwn  for  goods  sold  and  deliveredf  or  in  an  acH&n 
iijxm  a  guarantee  of  th^payment  of  the  price  ofstteh  goods, 
it  is  not  competent  for  the  defendant  to  set  up  in  reduction 
of  dainages  the  fact  tfuU  the  goods  were  delivered  by  the 
vendor  to  die  vendee  after  the  stiptdated  time,  in  breach  of 
tlie  agreement  between  them. 

Declaration  upon  a  guarantee  for  the  payment  of  the 
value  of  certain  alings  for  knapsacks  to  be  supplied  by 
the  plaintifis  to  one  Brady,  alleging  that  the  alings  had 
been  supplied  by  the  plaintiffs,  but  that  neither  Brady 
uor  the  defendant  had  paid  for  them. 

Pleas,  that  the  defendant  did  not  guarantee,  as  alleged, 
that  Brady  was  not  indebted  as  alleged,  and  payment  by 
Brady  before  action,  and  other  pleas.     Issues  thereon. 

At  the  trial  before  Blackburn,  J.,  it  appeared  that  on 
the  22nd  July,  1858,  Brady  had  signed  a  written  con- 
tract with  Goyemment  (the  terms  of  which  had  been 
agreed  upon  before  the  19th  July)  for  the  supply  of  7000 
knapsacks  to  Goyemment  in  four  months.  Brady  had 
entered  into  a  written  contract  with  the  plaintiffs  to 
supply  him  with  the  alings  for  the  knapsacks  at  3a.  9(f.  a 
set,  a  certain  number  to  be  delivered  in  one  month,  and 
the  remainder  in  three  months.  The  guarantee  sued 
upon  was  given  by  the  defendant  in  respect  of  the  pay- 
ment for  the  slings  to  be  supplied  to  Brady  under  this 
contract.     The  material  part  of  it  was  as  follows  : — 

"July  19th,  1858. 
"I  hereby  engage  to  guarantee  the  payment  of  the 
value  of  slings  for  knapsacks  supplied  by,you  to  the  order 
of  John  D.  Brady,  under  a  contract  from  Govenmient 
held  by  him,  &c. 

**  Matthew  Pound. 

"  To  Messrs.  Oastler  and  Palmer,  Bermondsey.** 

The  plaintiffs  did  not,  in  fact,  deliver  all  the  knapsacks 
until  the  end  of  the  year  1860. 

For  the  defence  it  was  sought  to  show,  amongst  other 
matters,  that  the  ordinary  price  of  a  set  of  slings  would 
have  been  Sff.  Id.,  but  that  Brady  had  contracted  to  pay 
to  the  plaintiffs  3a.  9d.  a  set  u}>on  the  express  consi- 
deration that  the  plaintiffs  should  deliver  the  slings 
mthin  three  months  ;  and  it  was  contended  that,  inas- 
mach  as  the  plaintiffs  had  not  delivered  all  the  slings 
until  more  than  two  years  after  the  date  of  their  con- 
tract, the  defendant  might  use  this  breach  in  reduction 
of  the  damages  in  the  present  action.  Blackburn,  J., 
refused  to  admit  the  evidence,  and  directed  a  verdict  for 


the  plaintiff  for  22H.,  reserving  leave  to  move  to  enter  a 
nonsuit  upon  other  grounds,  which  it  is  not  necessary  to 
set  forth  here. 

G.  Broume  accordingly  obtained  a  rule  upon  the  jwints 
so  reserved,  and  also  for  a  new  trial,  upon  the  ground 
that  the  Judge  ought  not  to  have  rejected  the  evidence 
which  the  defendant  sought  to  put  in. 

Sharps  showed  cause. 

G.  Broxone  and  Qaain,  in  support  of  the  rule. 

1st.  Evidence  was  admissible  to  show  that  the  price 
was  not  to  be  3a.  9(f.  unless  the  slings  were  delivered  in 
three  months.  Whatever  is  relevant  and  not  objected 
to  is  admissible. 

[Blackburn,  J. — Not  for  the  purpose  of  altering  the 
terms  of  the  written  contract.] 

2nd.  The  evidence  was  admissible  to  show  the  vaZue 
of  the  slings.  The  defendant  guaranteed  the  payment, 
not  of  the  price,  but  of  the  value,  of  the  sUngs,  and  a 
quick  delivery  was  an  important  element  in  their  value. 
The  evidence  which  the  learned  Judge  rejected  would 
have  shown  the  value  of  the  goods,  and  would  not  have 
contradicted  the  written  contract. 

3rd.  The  principle  involved  in  this  case  is  the  same 
as  that  in 

Mondel  v.  SteeU,  8  M.  &  W.  858,  871, 
and  that  class  of  cases  in  which  it  has  been  held  that  in 
an  action  for  goods  sold  and  delivered,  or  for  work  and 
labour  done,  the  defendant  may  use,  in  reduction  of 
damages,  a  breach  of  warranty  by  the  plaintiff.  It 
must  be  admitted  that  there  is  no  case  where  the  fact  of 
delivery  after  the  time  specified  in  the  contract  has  been 
used  in  reduction  of  damages,  but  it  is  submitted  that 
the  principle  is  the  same. 

Tum^  V.  Diaper,  2  M.  &  G.  241. 

[Blackburn  J.— There  the  breach  affected  the  quan- 
tity of  the  work  merely,  as  in  Mondel  v.  Steele  it  affected 
the  quality.] 

Here  the  time  of  delivery  was  as  essential  a  part  of  the 
contract  as  the  quality  of  the  goods. 

Blackburn,  J. — I  an\  of  opinion  that  this  rule  must 
be  dischaiged.  The  action  was  brought  upon  a  guaran- 
tee, and  it  is  contended,  in  the  first  place,  on  behalf  of 
the  defendant,  that  the  guarantee  is  for  the  value  of 
the  things  supplied,  and  not  for  their  agreed  i^rie^.  But 
it  is  clear  that  the  word  value  there  means  the  price 
which  the  plaintiffs  had  a  right  to  charge  Brady,  and 
which  Brady  ought  to  have  paid. 

Oral  evidence  was  given,  on  the  part  of  the  defendant, 
that  the  price,  as  between  Brady  and  the  plaintiffs,  would 
have  been  Zs.  Id.  for  eveiy  set  of  aUngs,  if  there  had  been 
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no  stipnlation  that  the  slings  sliould  be  made  within  a 
short  time.  It  then  appeared  that  there  had  been  a 
Ttritten  contract  between  the  plaintiffs  and  Brady.  That 
contract  was  pnt  in  :  it  was  a  contract  to  make  a  certain 
number  of  knapsack  slings  at  the  price  of  8».  9d. 
a  set ;  and  it  contained  a  stipulation  that  the  plaintiffs 
would  deliver  a  certain  number  of  slings  in  one  month, 
and  the  remainder  in  three  months.  In  fturt,  the 
plaintiffs  did  not  deliver  all  the  slings  until  between  two 
and  three  years  after  the  date  of  the  contract.  In  the 
present  aetiony  the  defendant  is  only  entitled  to  use,  in 
reduction  of  damages,  such  defences  as  Brady  might  have 
set  up  in  an  action  against  liim  by  the  plaintiffs  for 
goods  sold  and  delivered.  It  is  clear  that  Brady  could 
not  in  such  an  action  have  given  in  evidence  the  loss 
which  he  had  suffered  by  the  delay,  although  he  might 
perhaps  have  brought  an  action  against  the  plaintiffs  for 
non-delivery.  It  used  to  be  thought  that  all  such 
damages,  arising  from  breaches  by  the  plaintiff,  could  be 
used  as  matter  for  croas-action  only ;  but  the  case  of 
Mondel  v.  Steele  modified  that  rule  in  certain  respects. 
Where,  therefore,  the  breach  of  warranty^  of  which 
a  defendant  complains,  is  upon  the  very  subject  matter 
of  the  action,  it  is  competent  for  him  to  show,  in  reduc- 
tion of  the  damages,  how  much  leas  the  subject-matter 
of  the  action  is  worth  by  reason  of  such  breach.  But 
there  is  no  case  which  carries  the  rule  so  £eir  as  to  permit 
the  introduction  of  evidencj  which  does  not  affect  the 
subject-matter  of  the  aetion. 

Mellor,  J. — I  am  of  the  same  opinion.  I  think  that 
the  Judge  is  bound  to  tell  the  jury  that,  after  the  written 
contract  has  been  read,  all  oral  evidence  as  to  its  terms 
must  be  forgotten. 

I  agree  also  that  there  is  a  manifest  distinction  between 
the  principle  of  Momdel  v.  SteeU  and  the  endeavour  to 
set  off  damages  arising  from  delay  or  similar  causes. 

[The  Court  also  gave  judgment  for  the  plaintiff  upon 
the  point  reserved.] 

Rule  discharged. 


Q.B. 

10  Feb.  1863. 


} 


Jardine  «l  Leathley. 


PUd^  of  Policy  of  Tnmjorance — Notice  of  Aban- 
donment— Authority  of  Pledgee. 

Whore  a  policy  of  iiuurann  is  deposited  as  a  security 
fat  a  loan,  the  pledgee  has  not  implied  authorUy  to  give  a 
notice  of  abandonment  to  the  underwriters, 

TioB  was  an  action  on  a  policy  of  insurance  tried  before 
Hellor,  J.,  at  the  Liverpool  Spring  Assizes,  1862.  The 
plaintiff  sued  for  a  constructive  total  loss  upon  a  policy 
effected  on  a  ship  belonging  to  the  plaintiff,  on  its 
voyage  from  India  to  England.  The  defendant  paid 
money  into  Court  as  for  a  partial  loss  only.  It  appeared 
.that  the  jdaintifi  had  deposited  the  priicy,  shortly  after  it 
was  effected,  with  the  Liverpool  Borongh  Bank,  ss  a 
. security  for  advances  made  l^  them  to  him ;  sad  the 


ship  having  afterwards  become  damaged  by  x>erils  insDred 
against,  the  liquidators  of  the  bank  gave  notice  of  abu- 
donment  to  the  defendant,   one  of  the  underwriteRi 
There  was  no  evidence  that  the  plaintiff  knew  of  th: 
giving  of  this  notice,  or  that  he  had  authorised  the  bank 
to-  give  any  such  notice.     Under  these  circumstances,  th 
defendant  contended  that  the  plaintiff  was  entitled  tc 
recover  for  a  partial  loss  only,  and  not  for  a  constractiTC 
total  loss.     A  verdict  was  entered  for  the  jdaiatiff  with 
leave  to  the  defendant  to  move  upon  this  point,  tlie 
question  whether  enough  had  been  paid  into  Court  to  Ik 
referred,  in  case  tiie  Court  should  think  the  plaintiff 
could  recover  for  a  partial  loss  only.     In  pursuance  of 
this  leave,  a  rule  was  afterwards  obtainsd. 

Brett,  Q.O.f  ond  MUward,  showed  cause.  "Wherever 
a  mercantile  document  is  deposited  as  a  pledge  for 
advances,  the  pledgee  has  implied  authority  given  him  lij 
the  pledgor  to  do  all  that  is  necessary  to  make  it  a  nlid 
security.  The  Liverpool  Borough  Bank  bad,  theieforr, 
authority  from  Jsrdine  to  give  notice  of  abandonment  to 
the  underwriters,  and  sodi  authority  being  coupled  with 
an  interest  was  irrevocable, 

Pothonier  v.  Dawson^  Holt,  S8S. 

Mellish,  Q.C,,  and  T.  Jones,  in  support  of  the  ink 
A  mere  pledge  of  the  policy  gives  no  such  authority  as  is 
contended  for.  A  notice  of  abandonment,  when  acceptnl 
by  the  underwriters,  vests  absolutely  the  property  in  tke 
ship  and  all  frei^t  subsequently  earned  in  them,  it 
operates  in  effect  as  a  sale  of  the  ship.  No  person,  there- 
fore, who  has  not  an  absolute  interest  in  the  ship  itself 
can  give  such  a  notice.  If  the  ship  itself  had  been  mort- 
gaged, the  case  might  have  been  different, 

Anundds  Marine  Insurance,  1161  &  1172  (2nd  ed). 

Smith  V.  Robertson,  2  Dow.  Pari  Ca.  474. 

Stetoart  v.  Gfreenoek  Insurance  Company,  2  H.  L 
Ca.  159. 

Gordon  V.    Massachusetts  Fire  and  Marine  InsuT' 
ance  Company,  2  Pickering's  (Mass.)  Rep.  249. 

Bird  V.  Brown,  4  Exch.  780. 
[At  tlie  close  of  the  argument,  Brett,  Q.a  stated  that 
the  ship  itself  was,  in  fact,  assigned  to  the  bank  by  ^ 
of  mortgage,  although  they  had  been  unable  to  prore  it 
on  the  former  trial.] 

WiGHTM AN,  J.— In  this  case,  so  far  as  appeared  on  the 
evidence  at  the  trial,  there  was  a  mere  deposit  of  the 
policy  of  insurance,  and  no  mortgage  of  the  ship  itself. 
It  has  been  contended,  on  the  part  of  the  plaintiff  that, 
under  these  circumstances,  there  was  an  implied  autho- 
rity by  the  pledgor  to  the  pledgee  to  do  all  that  mi^tbe 
necessary  to  make  the  policy  available  as  a  security.  |^ 
may  be  that  there  was  an  implied  authority,  in  case  it 
became  necessary  to  bring  an  action  on  the  policy*  1^ 
is  not  necessary  to  decide  thi%  however,  as  tiie  preaest 
case  goes  far  beyond  that,  because  it  is  said  that  tiifl^ 
was  an  implied  authority  to  give  notice  of  shandoniB^^ 
of  the  ship  itself;  tha  effect  of  which  is  to  give  in«' 
▼ocabiy  the  property  in  the  ship^  if  the  notice  of  absndofl- 
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uient  is  accepted,  to  the  imderwriters.  It  is  impossible, 
I  think,  to  say  that  there  is  such  an  authority  as  that ;  it 
compromises  the  position  of  the  mortgagor  far  beyond 
.vhat  could  be  anticipated  or  intended  at  the  time  of  the 
mortgage.  The  consequence  is,  to  deprive  him  of  the 
property  in  the  ship,  which  may  be  to  him  far  beyond 
the  value  of  the  policy.  As  there  is  no  direct  authority 
upon  the  subject,  it  appears  to  me  that  we  ought  to  hold 
that  there  is  no  such  implied  authority  given  by  law  to 
give  a  notice  of  abandonment  It  appears,  however, 
that,  as  a  matter  of  fact,  there  was  an  actual  assignment 
of  the  ship  to  the  mortgagee,  and  I  think  that,  under 
these  circumstances,  there  ought  to  be  a  new  trial,  on 
payment  of  coats,  in  order  that  the  parties  may  avail 
themselves  of  the  deed  which  they  have. 

Cbomptox,  J. — I  am  of  the  same  opiniom.    It  appears 
to  me  that  this  question  depends  entirely  on  whether  we 
can  adopt  Mr.   Brett's  argument  that    there    was  an 
implied  authority  to  these  partiies  to  give    notice  of 
abandonment.     I  entertain  considerable  doubt  whether 
the  mere  pledge  of  the  policy  would  give  them  authority 
to  bring  an  action.     If  that  was  intended,  the  proper 
way  would  be  to  put  it  in  the  terms  of  deposit ;  and  it 
may  be  that  all  the  party  would  have  a  right  to  do  would 
be  to  say,  I  will  hold  this  so  that  you  cannot  act  upon  it. 
It  has  been  pointed  out  in  the  course  of  the  argument, 
that  this  deposit  does  not  in  any  way  affect  the  property 
in  the  ship,  but  only  in  the  policy.     And  it  seems  to  be 
clearly  established    that  the  party  to  give   notice    of 
abandonment  must  be  a  person  who  has  the  property  in 
the  ship,  and  for  very  good  reasons.     And  we  must  now, 
notwithstanding  the  doubts  expressed  in  Knight  v.  FaUh, 
be  bound  by  the  decision  in  the  House  of  Lords,  where 
it  is  distinctly  laid  down  that  there  must  be  notice  of 
abandonment  to  entitle  the  insurer  to  recover  for  a  con- 
stractive  total  loss,  and  the  effect  of  such  notice  is  there 
stated  to  be  to  vest  the  property  in  the  underwriters. 
That  stiU  does  not  d^ide  the  question  now  before  us, 
because  Mr.  Brett  urges  that  they  had  a  right  to  give 
notice  of  abandonment  on  the  part  of  the  original  owner, 
Jardine.     Now,  I  cannot  say  that  they  had— that  if  a 
party  seeks  a  small  loan,  and  deposits  a  policy  in  respect 
of  it,  that  we  are  to  imply  an  authority  to  sell  and  assign 
the  ship.     We  may  well  suppose  that  that  right  was 
retained  by  the  person  who  deposited  the  policy.     And  I 
cannot  say,  therefore,  that  there  was  any  authority  con- 
veyed to  the  bank  to  give  a  notice  of  abandonment. 

Mellor,  J.,  concurred. 

Ride  absolute  for  a  new  irkd^  wn  paipnent  of  costs. 


C.  P. 

Nov.  1862,  5  Feb.  1863 


I   Bayson  v.  Adgock. 
BjectmerU — Copyhold — Admittance. 


therefore,  cannot  bring  qfeetment  against  an  occupier  till 
then. 

£j£CTii£NT  by  the  mortgagee  of  copyhold  premises 
against  the  tenant  of  the  mortgagor.  The  action  was 
tried  at  Northampton,  before  the  Lord  Cliief  Baron,  and 
a  verdict  was  found  for  the  plaintiff. 

Field  obtained  a  ^rule  to  enter  the  verdict  for  the 
defendant,  on  the  grounds,  1st,  that  the  premises  were 
copyhold,  and  the  plaintiff  had  never  been  admitted 
by  the  lord  of  the  manor ;  and,  2ndly,  that  the  plaintiff 
had  never  given  the  defendant  any  notice  to  quit, 
though,  at  the  trial,  the  plaintiff  had  endeavoured  to 
dispense  with  the  notice  by  giving  evidence  of  a  dis- 
claimer by  the  defendant 

5  Fbb.  1863. 

Sills  showed  cause,  citing, 

Fennie  v.  Robinson,  1  Bing.  147. 

Doe  d.  Davies  v.  Evans,  9  M.  &  W.  48. 

Cooper  V.  Blandy,  1  Bing.  N.  C.  45. 

A.  Wills  supported  the  rule,  and  cited. 
Doe  d.  Tofield  v.  Tofield,  11  Kast,  246. 

The  Court  (Williams,  Byles,  and  Keatvig,  J  J.)  were 
tmanimously  of  opinion  that  the  rule  must  be  made 
absolute  on  the  ground  that,  as  the  premises  were  copy- 
hold, the  plaintiff  had  no  legal  title  as  assignee  of  the 
reversion,  and  could  have  none  before  admittance.  They 
thought  the  question  of  disclaimer,  as  affecting  the  want 
of  notice  to  quit,  was  one  of  considerable  nicety  ;  but  it 
was  unnecessary  to  consider  it,  as  the  absence  of  admis- 
sion prevented  the  plaintiff  from  having  any  legal  title 
at  all. 

Rule  ab9ohUe» 


C.P. 

11  Fbb.  1863 


.1 


Holt  u  Kirkham. 


The  mortgagee  of  copyhold  premises  has  no  legal  title 
tiU  he  has  been  admitted  by  the  lord  of  the  VMmar^  astd, 


BiU  ofExcIiange — Traverse  of  notice  of  Dislionour, 

In  an  action  on  a  bill  of  exchange,  where  the  only  plea 
pleaded  is  a  traverse  of  notice  of  dislumour,  notice  of  dis- 
honour may  be  proved  without  prodiustion  ofUu  bill. 

Action  upon  a  biU  of  exchange  by  an  indorsee  against 
his  indorser. 

Plea,  a  traverse  of  notice  of  dishonour. 

At  the  trial  in  the  Court  of  Common  Pleas  of  Lan- 
caster, before  the  Recorder  of  London,  the  plaintiff 
proved  notice  of  dishonour,  but  did  not  produce  the 
bilL  The  learned  Recorder  directed  a  nonsuit,  reserving 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him 
for  an  amount  agreed  upon  between  the  parties. 

A  rule  nisi  having  accordingly  been  obtained  by  the 
plaintiff. 

Temple,  Q^C,  showed  cause,  contending  that  it  was 
essential  that  the  hill  shoold  be  produced, 
mtUm  V.  Ward,  15  Q.  B.  26. 
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Mmik,  Q,C.f  supported  il:'^  rule. 

Per  Cr::'  vm  {WUliams,  Willis,  and  Keating,  JJ,),— 
There  was  ikbundant  evidence  of  notice  of  dishonour  for 
the  jury,  and  therefore  the  rule  must  be  made  absolute. 

RtUe  abaoluU. 


^  ^  «       ;  «^«  I  MoKean  v.  Cowley  and  Others. 
10  Feb.  1863.  ) 

Construction  of  Agreement — Wrongful  Dismissal — 
Unliquidated  Damages, 

A  series  of  letters  passed  between  the  plaintiff  and  the 
defendants  relaiive  to  an  engagement^  by  the  year,  of  plaintiff 
as  commission  agent.  In  the  earlier  letters  mention  was 
made  of  notice  to  be  given  to  determine  the  engagement  A 
sicbsequent  letter  set  out  the  terms  of  remuneration  ;  but 
omiUcd  any  ineniion  of  notice, — 

Held,  that  all  previous  terms  whicli  had  been  settled 
loere  unaffected  by  it. 

Plaintiff  having  served  for  one  year,  tiie  etigagement  teas 
put  an  end  to  loitltovt  notice. — 

Held,  that  he  was  not  entitled  to  the  tohole  of  the  second 
year's  salaiy. 

The  plaintiff  was  a  commission  agent  and  the  defend- 
ants were  ironfoundcrs,  and  the  action  was  to  recover 
damages  for  the  wrongful  dismissal  of  the  plaintiff.  The 
terms  upon  which  the  plaintiff  was  employed  by  the  de- 
fendants  will  appear  from  the  following  extracts  from 
letters  which  passed  between  the  parties  : — 

Defendants  to  Plaintiff. 

"  16  March,  1860. 

"That  the  engagement  commence  1st  April,  1860,  for 
one  year,  at  the  fixed  salary  of  501.  ;  but  in  case  the 
sales  should  reach  5000^.  nett,  then  50/.  additional ;  and 
should  you  or  us  find  it  does  not  answer,  then  a  clear 
three  months*  notice  prior  to  the  expiration  of  any  year — 
say  on  or  before  the  25th  December. 

"  P.S.  —If  the  notice  runs  three  months  after  the  first 
twelve  months,  to  be  three  montlis  from  any  given 
quarter,  would  this  be  more  acceptable  ?" 

Plaintiff  to  Defendants. 

"Liverpool,  19  March,  1860. 
"  I  believe  I  now  fully  understand  your  views,  and 
agree  to  all  you  propose  of  the  engagement  referring  at 
the  end  of  any  year— «ay,  on  or  before  25th  December,  by 
a  clear  three  months'  notice  ;  but  you  must  allow  a  fixed 
salary  of  100/." 

Sam^  to  Same. 

"Liverpool,  21  March,  1860. 
"Referring  to  mine  of  19th  inst,  I  now  take  the 
liberty  of  annexing  memorandum  of  agreement,  ftc. : — 

"  *  Agreement 

"  '  March,  1860. 
"'It  is  mutually  agreed  between  Messrs.  Ck>wley, 
Lambert,  &CJo.,  Walsall,  on  the  one  part,  and  J.  McKean 
&  Co.,  of  Jiverpool,  of  the  other,  that  the  latter,  for  and 


in  consideration  of  a  salary  of  1002.  per  anTinm,  to  com- 
mence on  the  1st  April  ensuing,  will,  &c«  This  engage- 
ment can  be  terminated  at  the  expiry  of  any  year,  oft 
giving  three  clear  months*  notice.'" 

Defendants  to  Plaintiff. 

"Walsall,  22nd  March,  1860. 
"  We  see  no  objection  to  your  memorandum  of  agree- 
ment except  the  100/.,  which,  as  this  is  a  trial,  we  could 
not  agree  to.  In  case  you  accept  our  proposals,  we  isiU 
read  over  your  memorandum  to  our  solicitor,  simply 
altering  the  100/.  to  50/.,  &c." 

The  defendants  wrote  a  letter  on  the  29th  of  Mari-li, 
1860,  which  was  much  discussed  in  the  course  of  the 

argument. 

"  Walsall,  29th  March,  1860. 

"We  confirm  our  former  proposition  as  to  stock  or 
sales,  book,  envelopes,  &c.,  and  now,  in  reply,  we  pro- 
pose, 1st,  a  salary  of  50/.  per  annum,  but,  if  the  nett 
sales  reach  3000/.  per  annum,  75/.  ;  or,  when  they  reach 
5000/.  nett  per  annum,  100/.  sterling,  commencing  on  the 
1st  of  April,  instant.  We  will  send  you  down  in  a  day 
or  two  a  memorandum  of  agreement  for  your  inspection, 
as  soon  as  we  hear  of  your  acceptance." 

PlainMffto  Defendants, 

"  Liverpool,  2nd  April,  1860. 
"If  you  will  send  a  memorandum  for  signature  as 
proposed,  it  will  be  duly  signed,  as  I  accept  your  offer." 

No  formal  agreement  was  ever  entered  into  between 
the  parties,  and  the  plaintiff  commenced  his  duties  as 
the  agent  of  defendants  on  the  1st  of  April,  1860,  on  the 
terms  contained  in  the  above  letters,  and  he  contmned 
such  agent  until  March,  1861.  Towards  the  end  of  that 
month  he  received  a  letter  dated  the  25th  of  March, 
putting  an  end  to  the  engagement. 

The  plaintiff  then  claimed  from  the  defendants  two 
years*  salary,  at  the  rate  of  50/.  per  annum ;  but  iiis 
defendants,  on  the  30th  March,  ^1861,  sent  a  cheque  to 
the  plaintiff  for  47/.  lis.  6d.,  balance  due  for  one  year, 
and  declined  to  pay  anything  on  account  of  the  second 
year.  For  this  wrongful  dismissal  the  plaintiff  brought 
his  action. 

At  the  trial  before  Martin,  B.,  the  learned  Judge  was 
of  opiuion  that  the  letters  made  out  an  agreement  as  to 
notice,  and  that  if  the  plaintiff  was  entitled  to  any- 
thing, he  was  entitled  to  50/.,  the  amount  of  one  year's 
salary ;  and  a  verdict  was  accordingly  entered  for  the 
plaintiff,  damages  50/.,  leave  being  reserved  to  move  to 
enter  a  nonsuit  if  the  Court  should  be  of  opinion  that 
there  was  no  agreement  as  to  notice ;  or,  if  the  Court 
should  think  there  was  such  an  agreement,  and  that  the 
damages  were  unliquidated,  then  Martin,  B.,  should  cer- 
tify for  what  amount  the  verdict  should  stand.  A  rule 
accordingly  having  been  obtained, 

Jf.  SmUh,  Q.C.  (W.  If.  Sutler  with  him),  showed 
cause.  The  letters  clearly  showed  an  agreement  that 
three  months*  notice  should  be  given  before  the  expin* 
tion  of  any  year.    The  only  question  then  is,  as  to  tlie 
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xmount  of  damages;  and,  according  to  Parke,  B.'s, 
jtidgmetot  in  Doum  v.  Pinto,  9  Exch.  327,  50?.  is  the  sum 
lecoverable. 

ffayes,  Serjt,  (with  him  OgU\  in  support  of  the  rule, 
contended  that  though  the  letter  of  the  29th  March,  the 
terms  of  which  were  accepted  by  that  of  the  2nd  April, 
1860,  undoubtedly  constituted  an  agreement^  yet  no 
mention  was  there  made  as  to  a  three  months'  notice. 

Bramwell,  B.— -I  think  there  was  an  agreement  by 
which  the  defendants  were  bound  to  keep  the  plaintiff 
on  for  another  year,  unless  three  months*  notice  were 
given.     Two  distinct  notices  were  mentioned  in  the  letter  , 
of  the  16th  of  March,  one  of  them  being  contained  in 
the  postscript,  and  the  plaintiff  accepted  the  first.     So 
far  both  parties  agree  as  to  the  duration  of  the  employ- 
ment, and  as  to  the  mode  of  tcnninating  it.     Then 
comes  the  letter  of  the  29th  of  March,  1860,  as  to  remu- 
neration ;  and  the  effect  of  that  letter  was,  that  all  pre- 
•vious  terms  which  had  been  agreed  to  and  settled  were 
unaffected  by  it,  and  thus  the  arrangement  as  to  the  three 
months'  notice  would  be  binding  on  the  parties.     The 
plaintiff  is  entitled  to  a  verdict,  but  not  to  50/.     The 
damages  were  unliquidated,  and  my  brother  Martin  has, 
pursuant  to  the  an-angement  at  the  trial,  named  25/.  as 
the  amount. 

Wilde,  B.,  was  of  the  same  opinion. 

Martin,  B.,  left  the  Court  during  the  argument,  but 

it  was  understood  that  he  concurred  with  the  rest  of  the 

Court. 

Rule  as  to  entering  nonstiU  discharged  ; 

as  to  reduction  of  damages  absolute. 


Ex.  Ch. 

28  Nov.  1862. 


Gann,  Appellant  v.  The  Company 
OF  Free  Fishers  and  Dredgers 
OP  Whitstable,  in  the  County  of 
Kent,  Bespondents ;  and 

Gann,  Appellant,  v.  Johnson  and 
Others,  ResjKtndents. 

APPEAL  FROM  COMMOK  PLEAS. 

Comw.— Pollock,  C.B.,  Wightman  and  Black- 
burn, JJ.,  Channell,  B.,  and  Mellor,  J. 

Anchfyrage-toll — Grant  frtm  the  Crown — Oyster 
Fisfieries — Division  of  Manor — Distress. 

A  grant  by  (he  Crown  to  a  subject,  of  the  soil  of  the  sea- 
shore below  loto-water  mark,  and  of  a  toll  for  the  anchorage 
of  vessels  there,  may  be  presumed  to  have  had  a  legal  origin, 
and  therefore  such  an  immemorinl  right  nuiy  be  sustained. 

Such  toll  is  in  respect  of  the  use  of  the  soil. 

The  right  to  the  anchorage  is  not  destroyed  by  the 
severance  of  the  marine  from  the  terrestrial  part  of  the 

maiwr. 
The  owner  of  such  toll  may  enforce  payment  of  it  by 

distress. 

The  cjuestion  in  the  first  case  was,  whether  a  company, 


incorporated  by  the  88  Geo.  8,  c.  42,  under  the  name  of 
"The  Company  of  Free  Fishers  and  Dredgers  of  Whit- 
stable, in  the  County  of  Kent,"  had  a  right  to  claim 
a  payment  of  Is.  from  any  vessel  anchoring  on  cer- 
tain land  covered  by  the  sea,  the  soil  of  which  was 
claimed  by  such  company  t 

By  deeds  of  lease  and  re-lease,  of  the  11th  and  12th  of 
October,  1791,  the  manor  of  Whitstable,  and  the  royalty 
of  fishery  or  oyster-dredging  within  the  said  manor,  were 
conveyed  to  A.  and  B.  By  deeds  of  lease  and  re-lease  of 
the  24th  and  25th  of  October,  1792,  reciting  that  within 
the  said  manor  of  Whitstable,  there  ia,  and  for  many 
hundred  years  had  been,  a  fishery  for  the  growth  and 
improvement  of  oysters,  extending  from  the  sea-beach 
for  a  very  considerable  distance  into  the  sea,  managed 
by  a  company  called  "The  Whitstable  Company  of 
Dredgers  ; "  the  manor  was  limited  to  A.  and  two  others 
in  fee,  and  the  royalty  of  fishery  or  oyster-dredging,  and 
tlie  right  of  taking  oysters  and  other  fish  within  the  said 
manor,  and  the  ground  and  soil  of  the  said  fishery,  and 
also  the  customary  payments  usually  and  of  right  made 
to  the  lord  of  the  said  manor,  for  or  on  account  of  the 
anchorage  of  any  ship  or  vessel,  or  the  landing  of  any 
goods  or  merchandise  #ithin  the  said  manor,  &c.,  to  C. 
in  fee,  on  behalf  of  the  company. 

By  an  Act  of  83  Geo.  8,  c.  42,  the  company  was  incor- 
porated, and  in  pursuance  of  that  Act  the  fishery  and  all 
rights  appertaining  thereto,  were,  by  deeds  of  lease  and 
re-lease  of  the  4th  and  5th  of  June,  1793,  conveyed  to 

the  company. 

It  appeared  that  the  oyster-fishery  extended  about  two 
miles  from  the  shore,  and  far  below  the  ordinary  low- 
water  mark ;  and  tliat  the  company,  and  those  under 
whom  they  claimed,  had,  so  far  back  as  the  year  1775, 
clauned  a  toll  of  Is.  from  every  vessel  anchoring  or 
grounding  within  the  space  covered  by  their  conveyance; 
and  there  were  three  instances  of  the  claim  having  been 
enforced  by  distress  from  vessels  anchoring  on  the  oyster- 
ground  below  low- water  mark. 

The  appellant  was  the  owner  of  a  vessel  which  cast 
anchor  at  Whitstable  within  that  portion  of  the  soil 
claimed  by  the  respondents ;  and  the  appellant  at  the 
time  resided  and  dwelt  within  the  Cinque  Ports  at  Whit- 
stable—Whitstable  being  part  of  the  port  of  Faversham, 
which  is  a  limb  of  Dover.  The  vessel,  at  the  time  she 
anchored,  was  trading  to  Whitstable. 

The  Court  of  Common  Pleas  •  decided  that  the  Company 
of  Free  Fishers  of  Wkitstable  had  established  their  right 
to  the  anchorage  by  the  conveyance,  and  by  long  usage, 
there  being  evidence  in  the  case  from  which  the  jury 
were  warranted  in  inferring,  that  the  anchorage  in  ques- 
tion had  been  enforced  as  far  back  as  the  time  of  legal 
memory;  and  that  the  boU  of  the  sea-shore,  to  the 
extent  of  three  miles  from  the  beach,  being  vested  in 
the  Crown,  it  was  competent  for  the  Crown  to  grant  the 
soil  of  the  shore  in  question,  and  the  right  of  taking 
an  anchorage  with  it. 
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Against  this  judgment,  Gann,  tlio  defendant  in  the 
Court  below,  appealed. 

PretUice,  for  the  appellant 

The  main  question,  is  whether  the  company  should 
claim  a  right  to  receive  a  sum  for  anchorage  on  the  high 
seas,  either  by  custom,  prescription,  or  charter  ?  As 
regards  land  below  low-water  mark,  the  Crown  is 
**  trustee  for  the  public." 

[Pollock,  C.B. — I  think  that  the  expression  "trustee 
for  the  public  "  is  not  proper  at  the  present  day ;  the 
right  injure  coronee  for  the  protection  of  the  kingdom.] 

The  Crown  at  no  time  had  the  power  to  grant  the  land 
below  seas,  so  as  to  interfere  with  the  right  of  free  nayi* 
gation.  He  quoted  Callis  on  Sewers  (p.  49) :  ^*  No  pre- 
scription nor  custom  can  fetch  lands  farther  than  the 
low- water  mark." 

[Blackburn,  J. — Callis  is  admitted  to  be  no  authority 
upon  the  subject  of  which  he  treated.] 

There  are  many  other  authorities. 
KenCa  Comm.  p,  427  (orig.  ed.). 
Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  839. 

He  cited,  also, 
Phear's  Treatise  on  Mights  of  Water,  44. 

[Pollock,  C.B. — That  is  a  very  able  book,  but  it  is 
contrary  to  all  practice  to  cite  the  work  of  a  living 
author.  You  may  refer  to  it  generally ;  but  you  ought 
not  to  read  it.  You  may  use  it  as  part  of  your 
argument.] 

The  public  have  an  interest  in  free  passage  on  the 
seas,  and  that  right  should  not  be  obstructed  by  nuisance, 
imposts,  or  exactions  ;  and  if  a  private  right  can  be 
given,  it  must  be  so  used  as  not  to  occasion  annoyance  to 
the  fi*ee  passage  of  ships  and  boats.  The  j'us  privatim, 
must  not  prejudice  the  j us  publicum. 

[Channell,  B. — Do  you  deny  that  the  subject  can  have 
an  interest  in  the  soil  of  the  sea  below  low-water  mark 
by  grant  from  the  Crown  ?] 

Many  very  learned  text-writers  differ ;  some  say  that 
the  subject  cannot  have  such  a  right,  others  say  the  con- 
trary'.    Although  a  subject  may  have  a  right  to  the  soil, 
he  cannot  interfere  with  the  passage  of  vessels  on  the 
high  seas.     The  Crown  has  no  power  to  give  by  charter 
the  soil  of  the  high  seas,  so  as  to  impose  a  toll.     There 
must  be  some  consideration  for  the  toll  upon  which  it 
was  first  granted  ;  the  subject  must  have  a  corresponding 
advantage,  as  in  the  case  of  a  x>ort,  where  the  considera- 
tion for  the  toll  is  the  obligation  to  keep  the  jiort  in 
repair.     He  cited  the  following  authorities  : — 
Ilale,  De  Jure  Maris,  cap.  5  &  6. 
Chitt\fs  Prerog.  of  the  Crovm,  148. 
ComtfH's  Digest,  "Toll,"  "C." 
WatTcn  V.  Prideaux,  1  Mod.  105. 
Mayor  of  Nottingham  t.  LamJbert,  Willes,  111. 
Lord  Pelham  y.  PickersgiU,  1  T.  R.  660. 
Jenkins  v.  Harvey,  1  Cr.  M.  &  R.  898. 

Ho  contended,  further,  that  the  appellant  was  exempt 
from  the  charge  claimed  by  reasou  of  his  being  a  member 
of  the  Cini^ue  Ports ;  and  that  the  right  could  not  be 


claimed  except  by  a  royal  grant  In  this  case  the  royal 
grant  was  to  the  manor ;  and  if  that  manor  was  divided 
the  right  would  be  lost.  In  support  of  these  azgament^ 
he  cited, 

Jeake*s  Charters  of  the  CHnqiie  Ports, 

Comyn's Digest,  "Franchise,"  tit  E. 

Hale,  De  Portibus  Maris,  108. 

Seriveji  on  Copyholds,  9. 

Chitty*s  Prerog,  of  the  Crown,  134. 

Lush,  Q.C.,  for  the  respondents. 

There  are  numerous  authorities  in  favour  of  the  snbjcd 
having  a  right  to  the  soil  of  the  sea  below  low- water 
mark ;  and  if  there  may  be  a  grant  of  a  right  to  the  soil« 
there  may  be  a  right  to  anchorage.  A  grant  before 
Magna  Charta  may  be  good,  although  it  might  not  1*6 
good  at  the  present  day.  HaZe  says  that  a  subject  may 
possess  a  fishery  two  miles  from  the  shore. 

[Blackbu&n,  J. — Hale  is  a  very  strong  authority  for 
you.] 

The  respondent  is  in  the  position  of  the  person  to 
whom  the  Crown  has  granted  the  toU ;  and  the  ownership 
of  the  soil  gives  him  a  title  to  the  anchorage.  The 
owner  of  the  soil  cannot  take  anchorage  without  a  royil 
grant ;  it  arises  out  of  the  right  to  the  soil,  and  grows 
duo  in  respect  of  the  franchise.  ^ 

[Mellor,  J. — The  real  question  is,  whether  the  right 
of  the  public  to  free  navigation  is  subordinate  or  pan- 
mount  to  the  right  of  the  Crown  ?] 

Every  subject  has  a  right  to  fish  in  the  sea  ;  yet  the 
Crown  may  give  an  exclusive  right  to  a  subject  to  fish 
in  a  certain  arm  of  the  sea.  This  is  just  such  a  restriction 
of  the  public  right  in  the  sea,  as  to  give  the  ownership  ot 
the  soil  in  a  part  of  the  sea,  and  incidentally  to  give  % 
right  to  take  toll.  It  is  enough  for  the  respondents  to 
say  that  no  authority  can  be  shown  against  the  exercise 
of  their  right 

Prentice  in  reply.  The  question  is,  whether  the  Crown 
has  a  right  to  make  a  grant  of  tliis  descnption.  The 
right  of  the  Crown  to  grant  property  in  the  soil  of  the 
sea  to  a  subject,  can  be  exercised  only  as  subservient  to 
the  right  of  the  public  to  have  free  navigation ;  it  is 
impossible  to  have  free  passage  over  the  seas  if  such  an 
exaction  is  legal.  It  is  consistent  with  my  argument, 
that  the  Crown  has  such  a  right  in  respect  of  ports. 
The  consideration  for  the  toll,  and  the  toll,  must  be 
connected  with  one  another.  If  a  ship  is  in  a  port, 
there  is  a  consideration  for  the  anchorage.  A  privatu 
Act  of  Parliament  is  no  grotmd  for  derogating  fixwi  a 
public  riight,  and,  d  fortiori,  a  recital  in  a  grant  ixom. 
the  Crown  should  not  take  away  a  public  right. 

The  second  action  (Gann  v.  Johihson)  was  brought  for 
the  conversion,  by  the  officers  of  the  company,  of  an 
iron  chain  which  was  seized  as  a  distress  for  the  anchorage 
claimed  in  the  former  case. 

The  Court  of  Common  Pleas  decided  that  the  rij^t  to 
distrain  was  incident  to  the  right  to  the  tolL 

Against  this  judgment  the  pkintiff  in  fb»  Otalt  bdow 
appealed. 
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PrmUieej  for  the  appeUant,  contended,  that  even  as- 
raming  that  the  company  had  a  right  to  take  the  toll 
for  anchonge,  they  have  no  power  of  distreaa  by  reason 
of  the  sererance  of  the  manor. 

[Blackbuiln,  J. — ^The  question  is,  whether  the  toll  \b 
such  as  to  make  distress  incidental  to  it] 

Zusli,  Q.C.,  for  the  respondents,  dted  Gilbert  on  DCs- 
tress,  18.  If  distress  were  not  incident  to  the  toll,  it 
could  not  be  collected,  and  there  would  be  no  remedy. 

Cur.  adx.  wit, 

3  Feb.  1863. 

The  Court  delivered  judgment  It  was  contended, 
on  the  part  of  the  appellant,  that,  although  the  bed  of 
the  sea  within  three  miles  from  the  shore  is  the  property 
of  the  Crown,  and  might  be  granted  to  a  subject,  yet  the 
right  thereby  granted  ia  subservient  to  the  public  right 
of  free  navigation,  and  the  right  of  passage  and  re- 
passage  must  not  be  obstructed  by  imposts  and  exactions. 
By  the  Common  Law  all  the  king's  subjects  have  a  right 
to  free  passage  over  the  sea  for  the  purposes  of  naviga- 
tion, and  also  in  navigable  rivers  ;  but  rights  of  fishery 
may  be  excluded  by  the  grant  of  such  a  right  to  a 
subject  Before  Magna  Charta  the  king  could  have 
granted  private  rights,  but  this  power  of  the  sovereign 
was  by  that  charter  i-estrained.  These  rights  are  noticed 
by  Lord  Hale  {JIargreave's  Tracts) ;  and  although  he 
confines  his  remark  to  the  point  between  high  and  low 
water  mark,  yet  it  shows  that  a  right  of  anchorage  may 
be  given  by  the  Crown  in  such  portions  of  the  bed  of  the 
sea  as  are  granted  to  a  subject.  In  a  note  in  1  Camp. 
516,  "Wood,  B.,  says,  **A  navigable  river  ia  a  public 
highway ;  and  all  persons  have  a  right  to  come  there  in 
ships,  and  to  unload,  moor,  and  stay  there  as  long  as 
they  please.  Nevertheless,  if  they  abuse  that  right,  so 
as  to  work  a  private  injury,  they  are  liable  to  an  action. " 
The  right  of  the  public  is  laid  down  in  large  terms  in 
the  case  of  TJic  Mayor  of  Colchester  v.  Brooke  (7  Q.  B. 
830) ;  but  such  right  is  not  inconsistent  with  a  liability 
to  pay  toll  for  dropping  anchors,  and  so  using  the  soil. 

As  to  the  objection  that  the  right  to  the  toll  for 
anchorage  was  destroyed  when  the  manor  was  divided — 
the  toll  being  a  payment  for  the  use  of  the  soil — ^when 
the  manor  was  divided  the  profit  went  with  the  land* 
and  distress  is  an  incident  thereto. 

JudgmeTit  dj^rmed, 

£x.  Cll.     )  Kewton  and  Others,  Appellanta»  v, 

4  Fe&  1863.  )   CuBiTT  and  Others,  Respondents. 

APPEAL  FROM  COMMON  PLEAS. 

Coram — Pollock,  C.B.,  Cbompton,  Blackbttrk,  and 
Mellob,  JJ.,  Mabtin  and  Wilde,  BB. 

Feny — Disturbance — Degree  of  proximity  which 
constitiUes  an  Etfosiofi. 

A  ferry  is  the  exehtsive  right  to  carry  passengers  across 
a  river  or  arm  of  the  sea  from  point  to  point,  and  not  a 
aervihtdc  ifitposed  upon  a  district  or  large  area  of  land. 


In  an  action  /or  carrying  in  tlie  line  of  an  a-ndent 
ferry,  and  for  carrying  near  thereto  for  the  purpose  of 
evading  U — 

Held  {affirming  the  judgment  of  the  Court  of  Common 
PUas),  that  Ute  limits  of  the  ferry  must  be  tiseertained 
from  user;  and  that  by  user  the  ferry  vxis  limited  to  a 
line  extending  from  point  to  point,  and  did  7iot  extend  to 
a  district  or  large  area  of  land. 

Held  also,  that  in  cLScertaining  whether  there  vxu  an 
infringemciU  of  the  ferry,  by  carrying  near  to  it  for  tlu 
purposes  of  evading  it,  Uic  change  of  circumstances  which 
had  taken  pkue  since  the  origifuU  grant  of  Ute  ferry,  might 
be  considered, 

SPECLA.L  Case,  arising  out  of  au  action  which  the 
plaintifis  (now  the  appellants)  had  brought  against  the 
defendants  (now  the  respondents)  for  carrying  passengers 
and  goods  belonging  to  such  passengers  in  the  line  of 
ferry  called  "Potter's  JFerry,"  from  the  Isle  of  Dogs, 
across  the  river  Thames,  to  tlie  town  of  Greenwich.  No 
grant  was  forthcoming ;  but  in  an  ancient  deed  (1676) 
conveying  the  ferry  to  those  under  whom  it  is  now 
claimed,  it  was  described  as  ''all  that  ferry  and  ferry 
place  commonly  called  or  known  by  the  name  of  Potter's 
Feny,  with  the  fenyage,  &c.,  for  men,  horses,  &c.,  over 
the  river  Thames,  Ijing,  being,  and  extending  itself 
from  a  place  or  marsh  called  the  Isle  of  Dogs,  over  the 
said  river  Thames  into  tlie  town  of  Greenwich,  in  the 
county  of  Kent"  The  evidence  of  user  went  to  esta- 
blish a  right  of  ferry  in  the  appellants,  and  those  under 
whom  they  claimed,  from  a  point  in  the  Isle  of  Dogs 
called  Potter  a  Ferry  stairs  to  Greenwich ;  and  it  appeared 
that,  down  to  the  year  1812,  there  was  but  one  public 
road  across  the  island,  viz.,  from  Poplar  to  Potter's 
Ferry,  but  that  since  that  time  a  great  number  of  houses 
and  factories  had  been  built  upon  tlie  island. 

The  respondents  erected  a  pier  on  their  own  laud,  and 
on  the  shore  adjacent,  about  1280  yards  from  Potter's 
Feny  Stairs,  and,  by  means  of  a  steamboat,  carried 
passengers  therefrom  to  Greenwich  and  other  places  on 
the  opposite  side  of  the  river. 

The  cause  came  on  for  trial  before  Lord  Chief  Justice 
Cockbum  and  a  special  jury,  at  the  sittings  after  Hilary 
Term,  1859.  The  jury  found  that  the  steamboat  com- 
plained of  carried  passengers  with  the  bond  fide  object 
and  intention  of  affording  necessary  accommodation  to 
the  inhabitants  of  the  new  district  (who  were  about 
8000  in  number),  and  not  with  any  intention  of  divert- 
ing passengers  from  the  feiTy,  or  in  any  way  interfering 
with  the  rij^t  of  its  owners.  Upon  this,  a  special  case 
came  before  the  Court  of  Common  Pleas.  The  questions 
for  the  opinion  of  the  Court  were,  first,  whether,  upon 
the  facts  stated,  the  conveyance  of  passengers  from 
Cubitt  Town  amounted  to  a  disturbance  of  the  right  of 
ferry ;  secondly,  whether  the  conveyance  of  other  pas- 
sengers than  those  coming  from  Cubitt  Town  amounted 
to  a  disturbance  of  the  right  of  feny.  The  Court  wero 
to  be  at  liberty  to  draw  inferences  of  fact  not  inconsiBteut 
with  the  finding  of  the  jury. 
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The  Court  of  Common  Pleas  *  decided  in  effect  as  fol- 
lows : — In  order  to  answer  the  first  question,  the  extent 
of  the  plaintiffs*  ferry  must  be  ascertained  ;  the  appel- 
lants claim  the  exclusive  right  of  carrying  all  who  pass 
from  any  part  of  the  Isle  of  Dogs  to  Greenwich.  In 
support  of  their  claim  they  rely  on  a  deed  of  1676,  and 
on  usage.  Usage  must  prove  the  application  of  the 
description  in  the  deed  ;  and  the  nature  of  the  franchise 
seems  to  be  repugnant  to  the  appellants'  claim  of  a  ferry 
from  every  part  of  the  isle  indiscriminately.  A  ferry 
exists  in  respect  of  persons  using  a  right  of  way  where 
the  line  of  way  is  across  water.  There  must  be  a  line  of 
way  on  land,  coming  to  a  landing-place  on  the  water's 
edge  (as  in  this  case,  to  Potter's  FeiTy  Stairs),  or,  where 
the  ferry  is  from  or  to  a  vill,  from  or  to  one  or  more 
landing-places  in  the  viU.  The  franchise  is  established 
to  secure  convenient  passage  ;  and  the  exclusive  right  is 
f^ven  because  in  an  unpopulous  place  there  might  not 
be  profit  sufficient  to  maintain  the  boat,  if  there  was  no 
monopoly.  The  ferry  is  unconnected  with  the  occupa- 
tion of  land,  and  exists  only  in  respect  of  persons  using 
tlie  right  of  way.  The  questions,  whence  they  come,  and 
whither  they  go,  are  irrelevant  to  the  exercise  of  that 
right ;  and  the  ferryman  has  no  inchoate  right  in  respect 
of  any  of  them,  unless  they  come  to  his  passage.  Such 
beiug  the  nature  of  a  ferry,  the  notion  that  a  large  area 
of  land  should  be  subjected  to  the  servitude  that  the 
owners  and  occupiers  thereof  should  be  prohibited  from 
using  the  highway  of  the  Thames  as  they  may  choose, 
and  should  be  under  an  obligation  to  get  to  the  highway 
leading  from  Potter's  Ferry  Stairs,  and  across  to  Green- 
wich only  therefrom,  is  anomalous  ;  and,  if  Cubitt  Town 
had  been  built  without  a  way  therefrom  to  the  road  to 
Potter's  Ferry,  the  performance  of  the  supposed  obliga- 
tion would  necessitate  a  trespass.  If  the  line  of  the 
appellant's  ferry  be  taken  to  be  from  Potter's  Ferry 
Stairs  only,  and  not  from  the  whole  isle,  the  respondents 
have  not  carried  in  that  line. 

Carrying  near  the  line  of  ferry  for  the  purpose  of  evad- 
ing it,  raises  another  question.  The  owner  of  the  ferry 
has  a  cause  of  action  for  carrying  in  the  line  of  the  ferry, 
whether  it  be  done  directly  or  indirectly.  He  has  a 
right  to  the  transport  of  the  passengers  using  the  way  ; 
and,  if  the  alleged  wrong-doer  makes  a  landing-place 
near  to  the  ferry  landing-place,  so  as  to  be  in  substance 
the  same,  making  no  material  difference  to  travellers, 
such  a  wrong-doer  would  be  guilty  of  the  wrong  com- 
plained of;  he  would  indirectly  carry  in  the  line  of  the 
ferry.  Then,  have  the  respondents  done  this  wrong  ? 
We  think  not.  Cubitt  Town  is  at  such  a  distance  fit)m 
Potter's  Ferry  as  is  substantially  important  for  those  who 
have  to  pass  therefrom  to  Greenwich  ;  and  it  is  found 
that  the  respondents  had  not  the  purpose  of  evading  the 
ferry,  or  of  diverting  traffic  therefrom.  The  principle  by 
which  to  decide  whether  the  proximity  of  a  new  passage 
across  the  water  to  an  ancient  ferry  is  actionable,  has  not 
been  clearly  laid  down.     It  seems  reasonable  to  infer 
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that,  if  the  franchise  of  a  ferry  is  established  for  fadlitj 
of  })assage,  and  if  the  monopoly  is  given  to  secure  con- 
venient acconmiodation,  a  change  of  circumstances  cre- 
ating new  highways  on  land  would  carry  with  it  a  right 
to  continue  the  line  of  those  ways  across  a  water  high- 
way ;  and  it  is  obvious  that  the  single  landing-place 
which  sufficed  for  an  uninhabited  marsh  would  be  utterly 
inadequate  for  several  towns  thronged  with  industrial 
mechanics.  If  one  hundred  of  such  labourers  pass  nov 
to  Greenwich  where  one  traveller  passed  in  1800,  it  seems 
oppressive  to  fix  on  such  a  large  number  of  labourers  the 
perpetually  repeated  loss  of  three-quarters  of  a  mile  d 
walking,  for  the  sake  of  the  small  fraction  of  the  toll 
which  is  the  profit  on  each  passenger,  and  unreasonaUe 
so  to  increase  that  profit.  If  the  public  convenience 
requires  a  new  passage  at  such  a  distance  from  the  old 
ferry  as  makes  it  to  be  a  real  convenience  to  the  public, 
the  proximity  seems  to  us  not  actionable.  It  appears, 
upon  principle  and  authority,  that  the  appellants  hare 
neither  the  privileges  nor  the  burthens  of  a  ferry  from 
Cubitt's  Pier,  and  that  all  the  Queen's  subjects  being  at 
Cubitt's  Pier,  whether  from  Poplar  or  elsewhere,  have  a 
right  to  use  the  highway  of  the  Thames  therefrom,  either 
to  Greenwich  or  elsewhere,  at  their  free  will  and  pleasure, 
either  by  wherries  or  steamer.  It  follows  that  no  right 
of  the  plaintiffs  (now  the  appellants)  is  shown  to  hare 
been  infringed  by  the  defendants  (now  the  respondents), 
and  that  the  latter  are  entitled  to  our  judgment. 

Pi^fott,  Serjt.  (with  whom  was  Powdl),  for  the  appel- 
lants.— The  question  in  this  case  is,  whether  the  feny 
fiwm  Cubitt  Town  to  Greenwich,  is  within  the  appellants* 
right  of  ferry,  and  whether  respondent  has  infringed  that 
right  by  having  placed  a  steamer  to  ply  across  the  river 
Thame^^tween  his  pier  and  the  town  of  Greenwich ; 
also,  whether  the  appellants  are  entitled  to  the  whole 
area  of  the  Isle  of  Dogs  for  the  exercise  of  their  franchise. 
A  ferry  may  be  claimed  from  a  district  to  a  district,  or 
from  an  area  to  an  area.  It  was  said  by  Eyre,  C.  J.,  that 
''what  is  reasonable  in  one  case,  may  not  be  reasonable 
in  another.'*  All  the  cases  proceed  upon  this,  that  a 
ferry  may  be  from  a  vill  to  a  vill,  or  from  a  town  to  a 
town.  A  ferry  is  a  franchise  of  the  same  nature  as  a 
market ;  the  franchise  of  a  ferry  does  not  extend  so  far 
as  that  of  a  market,  but  it  is  granted  in  the  same  va/i 
and  gives  the  grantee  a  reasonable  area  for  its  exercise. 
He  is  bound  to  provide  a  boat  for  each  passenger,  and 
a  monopoly  is  the  corresponding  benefit ;  that  is  the 
Common  Law. 

As  to  the  second  point,  the  jury  found  that  the  con- 
veyance of  other  passengers  than  those  from  Cnbitt 
Town,  to  a  small  extent  had  the  effect  of  withdrawii^ 
passengers  from  the  appellants'  ferry  ;  and,  althon^ 
the  jury  found  also  that  it  was  not  the  intention  of  the 
respondents,  in  running  the  steam-boat,  to  divert  the 
traffic  from  the  appellants*  ferry  by  so  doings  yet  the 
want  of  intention  does  not  free  them  from  the  conse* 
quences  of  an  infringement  of  the  appellants'  rij^^  ^ 
feny.     If  it  does  so  happen  that  a  fiwichise  does  not  suit 
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the  convenience  of  the  public,  the  Crown  can  grant  a 
new  franchise  ;  and  in  such  a  case  the  Legislature  would 
make  compensation  to  the  person  deprived  of  a  vested 
interest. 

The  following  authorities  were  cited  : 

Pirn  V.  Curel,  6  M.  &  W.  234,  at  p.  261. 

BUsadt  V.  Hart,  Willes,  508,  at  p.  512  n* 

3  KmCs  C<m.  617. 

Yard  v.  F(yrd,  2  Saund.  171. 

May<yr  of  Macdtsjuld  v.  Chapman,  li2  M.  &  W,  20. 

Muzsey  v.  Field,  2  Cr.  M.  &  R.  432. 

BlacktUr  v.  GUUU,  9  C.  B.  28. 

BroornCs  Maxims,  559  (2nd  cd.). 

Lush,  Q.C.  (with  him  Raymond,  and  JTumphery),  for 
the  respondents,  were  not  called  upon. 

Theik  Lordships  were  all  of  opinion  that  the  judg- 
ment of  the  Court  below  must  be  affirmed,  for  the  reasons 

given  by  that  Court, 

Judg^m^U  affinived. 


Ex.  Ch. 

4  Feb.  1863 


.i 


FKLTHorsE,  Appellant  v. 
Bindley,  Respondent. 


APPEAL  FROM  COMMON  PLEAS. 

C(mim — Pollock,  C.B.,  Martin  and  Wilde,  BB., 
Blackbitrk  and  Mellor,  JJ. 

Statute  of  Frauds — Sale  of  Horse — Memorandum 
of  Contract  in  Writing, 

A.  wrote  to  B.  offering  to  purchase  of  him  a  horse  at  a 
certain  price,  and  saying,  that  if  he  heard  nothing  furUier, 
he  should  assume  that  B,  accepted  the  offer.  A.  lizard 
nothing  further  until  after  the  horse  had  bccr^  pold  by 
mistaJce  at  an  auctUm,  whenB.,  and  Vie  auciioni^,  wrote 
to  A.,  apprising  him  of  the  mistaJce,  and  expressing  their 

regret. 

Held,  {affirming  tJie  judgment  of  the  Court  of  Common 
Pleas)  that  at  the  time  of  the  sale,  A.  had  no  property  in 
the  horse,  and  could  not,  therefore,  maintain  trover  against 
tJt^  au4^ioneer;  and  that  B.*s  letter,  written  after  the  sale, 
did  not  relate  hack  to  A.*s  written  offer,  and  thai,  there- 
fore, there  was  no  sufficient  immorandum  to  satisfy  the 
Statute  of  Frauds. 

Tlie  question  in  this  case  was  as  to  the  conversion  of  a 
horse.  The  appellant  (plaintiff  in  the  Court  below)  was 
a  builder,  residing  in  London.  The  respondent  was  an 
auctioneer  residing  at  Tamworth.  Towards  the  close  of 
the  year  1860,  John  Felthouse,  a  nephew  of  the  appel- 
lant, being  about  to  sell  liis  farming  stock,  a  conversation 
took  place  between  the  uncle  and  nephew  respecting  the 
purchase  by  the  former  of  a  horse  of  the  latter.  A  few 
days  afterwards,  the  nephew  wrote  to  his  uncle,  the 
appellant,  stating  that  he  had  been  informed  that  there 
was  a  misunderstanding  as  to  the  price,  the  uncle  having 
imagined  that  he  had  bought  the  horse  for  30/.,  and  the 
nephew  that  he  had  sold  it  for  30  guineas.  The  uncle 
thereupon  wrote  to  his  nephew,  proposing  to  split  the 


difference,  adding,  *'If  I  hear  no  more  about  him,  I 
consider  the  horse  is  mine  at  30/.  16*. "  To  this  no  reply  * 
was  sent  No  money  was  paid,  and  the  horse  remained 
in  the  nephew's  possession.  Six  weeks  afterwards,  the 
respondent,  an  auctioneer,  who  was  employed  by  the 
nephew  to  sell  his  farming  stock,  and  who  had  been 
directed  by  the  nephew  to  reserve  the  horse  in  question, 
as  it  had  already  been  sold,  by  mistake  put  it  up  with 
the  rest  and  sold  it.  After  the  sale,  the  nephew  wrote 
to  his  uncle  a  letter  which  substantially  amounted  to  an 
acknowledgment  that  the  horse  had  been  sold  to  him, 
and  the  auctioneer  also  wrote  to  the  uncle,  both  ex- 
pressing regret  for  the  occurrence. 

Tn  an  action  for  the  conversion  of  the  horse,  it  was 
objected  that  the  property  in  the  horse  was  not  vested  in 
the  appellant  at  the  time  of  the  sale  by  the  respondent. 
A  verdict  was  found  for  the  appellant,  damages  33/., 
leave  being  reserved  to  the  respondent  to  move  to  enter 
a  nonsuit,  if  the  Court  should  be  of  opinion  that  the 
objection  was  well  founded. 

The  Court  of  Common  Pleas*  made  the  rule  absolute  to 
enter  a  nonsuit,  on  the  ground  that  there  was  no  com- 
plete bax^in  between  the  uncle  and  nephew,  and  that 
the  uncle  had  no  right  to  impose  upon  the  nephew  a  sale 
of  his  horse  for  30/.  15*.,  unless  he  chose  to  comply  with 
the  condition  of  writing  to  repudiate  the  offer.  Tlie 
nephew  might,  no  doubt,  have  bound  his  uncle  to  the 
bargain  by  writing  to  him  ;  the  uncle  might  also  have 
retracted  his  offer  at  any  time  before  acceptance ;  so  it 
stood  an  open  offer,  and  nothing  was  done  to  vest  the 
property  in  the  horse  in  the  uncle  till  after  the  sale  of 
the  horse  by  the  auctioneer.  Then,  what  was  the  effect 
of  the  subsequent  correspondence  f  The  letter  of  the 
auctioneer  amounted  to  nothing ;  and  the  letter  of  the 
nephew  might  be  treated  as  an  acceptance  then,  for  the 
first  time,  of  the  uncle's  offer.  It  would  be  directly 
contrary  to  the  decision  of  the  Court  of  Exchequer  in 
Stockdale  v.  Dunlop  (6  M.  &  W.  224),  to  hold  that  an 
acceptance  had  relation  back  to  the  previous  offer,  so  as 
to  bind  third  persons  in  respect  of  a  dealing  with  the 
property  by  them  in  the  interim. 

Wood  (Evans  with  him)  for  the  appellant. 

He  contended  that  there  was  a  bailment  to  the  nephew 
by  the  uncle  after  the  first  conversation  regarding  the 
sale  of  the  horse  when  the  misunderstanding  took  place 
as  to  the  terms ;  and  tliat  what  then  took  place  was 
equivalent  to  a  delivery,  the  nephew  having  said  to  the 
uncle  that  the  horse  was  his,  on  which  the  uncle  lent 
the  horse  to  the  nephew  for  a  month. 

[Blackburn,  J. — The  two  parties  were  not  agreed  as 
to  the  terms  of  sale,  and  therefore  there  was  no 
contract.  ] 

The  question  upon  the  letters  is,  whether  there  was  a 
!  contract  in  writing  witliin  the  Statute  of  Frauds  ? 

BlenJdnsop  v.  Clayton,  7  Taunt.  696. 
I  Watts  V.  Ainsworth,  31  L.  J.  Ex.  448. 


•  31 L.  J.  (N.8.)  C.  P.  204. 


402 


THE  NEW  reports! 


IM 


[Pollock,  C.B. — If  your  argument  were  to  prevail, 
any  man  having  the  possession  of  property  in  loan  from 
another  might  buy  it  at  any  price  without  a  contract  in 
writing  to  satisfy  the  Statute  of  Frauds,  provided  you 
get  a  juiy  to  believe  it.] 

M.  Smiik,  Q^C,  and  DcwdesweU^  for  the  reapondentfl^ 
were  not  called  upon. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  decision 
of  the  Court  of  Common  Fleas  should  be  affirmed. 
There  was  here  no  co^tract  in  writing,  no  delivery,  no 
part  payment,  to  satisfy  the  Statute  of  Frauds. 

JxidgmaU  affirmed. 


Ex.  C^. 

4,  5  F£B.  1863. 


Blades,  Appellant,  v.  HiggSi 
Respondent. 


APPEAL  FROM  THE  COMMON  PLEAS. 

Coram— Pollock,  C.B.,  Martin   and   "Wilde,    BB., 
Blackbtjiin  and  Mellor,  JJ. 

AniTnah  ferce  naiterm — RiglU  of  property  in  tuck 

animcds. 

A,  bought  rabbits  which  had  been,  taken  and  killed  on 
B.*s  land  by  poachers;  B.*8  servants  took  them  forcibly 
from  A.     In  an  aOLionfor  such  wrongfvZ  taking — 

Held,  oil  the  authority  of  Lord  Lonsdale  v,  Rigg  (11 
Ex.  654),  thai  Hhs  profperty  in  the  rcMnis  was  in  B, 

The  appellant  (plaintiff  in  the  Court  below)  was  a 
dealer  in  game,  and  the  respondents  were  servants  of  the 
Marquis  of  Exeter.  On  the  16th  of  October,  1860,  two 
men  left  at  the  Ketton  station,  on  the  Midland  Railway, 
a  couple  of  bags,  addressed  to  the  appellant.  The  -re- 
spondents saw  the  bags  there,  and,  on  examining  them, 
foimd  that  they  contained  a  number  of  rabbits,  recently 
killed.  The  bags  were  directed,  by  the  men  who  left 
them,  to  be  sent  to  Stamford  by  the  first  train,  and, 
having  obtained  this  information,  the  respondents  and  a 
police-constable  went  to  the  Stamford  Railway-station. 
They  found  the  appellant  there,  and  shortly  afterwards 
the  train  from  Ketton  arrived.  As  soon  as  the  luggage- 
van  was  opened,  the  appellant  went  up  and  claimed  the 
two  baga.  The  respondents  also  claimed  them  in  the 
name  of  the  Marquis  of  Exeter,  whose  property  they 
asserted  them  to  be.  An  altercation  ensued,  and,  in  the 
end,  the  respondents  took  out  of  the  bags  ninety  dead 
rabbits,  which  they  retained,  but  the  bags  were  subse- 
quently returned.  On  examination  of  a  part  of  the 
Marquis  of  Exeter's  estate,  from  which  it  was  suspected 
the  rabbits  had  been  obtained,  it  was  found  that  several 
men  had  been  there  during  the  night  netting  rabbits. 

The  Court  of  Common  Pleas  decided  that  rabbits 
killed  on  the  land  of  another,  are  the  property  of  the 
X>erson  on  whose  land  they  are  kUled.* 

This  was  an  appeal  from  that  decision. 
•  31  L.  J.  (K.8.)  C.  P.  15L 


HayeSt  Serjt  (Beastey  with  him),  for  the  appeBant. 
The  question  was  whether  rabbits  killed  upon  a  man' 
land  belonged  to  him  ?  It  was  conceded,  in  this  caoe, 
that  the  rabbits  had  been  taken  alive.  An  aetion  of 
trover  would  not  lie  for  taking  these  rabbits.  The  whole 
theory  of  the  Game  Laws  proceeded  upon  the  sapposi- 
tion  that  game  was  not  property. 
He  cited  the  following  authorities  :-^ 

Hale's  P,  a  610. 

Case  of  Swans,  Rep.  (7th  pt),  15,  K 

Com.  Dig.  v.  8,  tit.  "Chase,"  D. 

Bough's  Case,  2  East,  P.  C.  referred  to  in 

Busscll  on  Critnes,  v.  2,  p.  84. 

Churchward  v.  Sttuldy,  li  East,  249. 

F.  N.  B.  87  A.  &  C.  n. 

Bl.  Com.  V.  2,  pp.  389  and  408,  and  t.   4,  pp.  24 
and  266. 

Sutton  V.  Moody,  1  Ld.  Baym.  250. 

Pollcxfen  V.  Crispin,  1  Vent.  122. 

Com.  Dig.  tit.  "Biens,"  F. 

Hannam  v.  Mockett,  2  B.  &  C.  984. 

Just.  Inst.  L.  2,  1,  12. 

Child  V.  Greenhill^  8  Cro.  Ch.  553. 

25  cfc  26  Via.  c.  114,  s.  2. 

Meretoether,  for  the  respondents,  was  not  called  upon. 

Pollock,  C.B. — ^I  am  of  opinion  that  the  judgment  of 
the  Court  below  should  be  affirmed.  There  is  a  case 
directly  in  point  in  this  Court ;  it  may  be  that  it  was 
not  ai-gued  at  great  length,  but  the  express  point  was 
decided  in  the  case  of  Bigg  v.  Lord  Lonsdale,  where  the 
Court  of  Exchequer  Chamber  came  to  the  same  condu- 
sion.  If,  therefore,  this  matter  is  to  be  longer  dinrnmod^ 
it  must  be  in  some  other  Court  than  the  Court  of  £x- 
chequer  Chamber.  Whatever  we  may  privately  think 
upon  the  subject,  it  is  not  competent  for  us  to  do  o&or- 
wise  than  affirm  the  judgment. 

Martin,  B. — I  am  of  the  same  opinion.  The  case  of 
Sutton  V.  Moody,  decided  by  Lord  Holt,  was  an  express 
judgment  upon  this  point ;  and  I  think  the  judgment 
quite  in  conformity  with  reason  and  good  sense  ;  it 
simply  gives  the  Common  Low  right,  and  that  right  is 
more  than  is  given  by  the  Acts  of  Parliament. 

Blackburn,  J. — I  am  of  the  same  opinion.  The 
point  was  well  considered  in  the  case  of  Bigg  v.  Lord 
Lonsdede  (11  Exch.)  in  the  judgments  of  Martin  and 
Piatt,  BB.,  at  pp.  672  and  682. 

Wilde,  B. — I  am  of  the  same  opinion.  I  think  tho 
right  of  property  in  animals  ferae  naiuroi  has  been 
carried  too  far.  It  has  been  ai^gued  in  this  case  that 
such  animals  are  not  the  subject  of  individual  pro- 
perty, but  this  is  not  so,  the  Common  Law  gives  tiiat 
right.  But  the  right  of  property  is  not  absolute;,  ftir  if 
such  animals  obtain  their  freedom  again,  or  go  tff  the 
land,  the  property  is  said  to  be  lost.  In  cases  of  oOB- 
fincment,  or  of  fixed  abode,  the  law  does  not  leflnB  to 
recognise  a  right  of  property  co-extensive  with  tiM  «feito 
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of  things.  The  almost  general  sj'stem  of  enclosures 
lias  wronght  a  great  change  in  the  character  of  game  in 
this  country,  and  a  vast  quantity  of  game  never  stirs 
from  the  enclosed  property.  It  is  too  late  now  for  the 
Common  Law  Courts  to  declare  live  game  to  he  property, 
but  if  the  Legislature  should  give  that  right  of  property, 
it  would  only  be  acting  in  accordance  with  the  spirit  and 
policy  of  the  common  law. 


}BiCHABD8  and  Others,  Appellants,  v. 
Davies,  Respondents 


Ch. 

5  Feb.  1863. 


APPEAL  FROM  THE  COMMON  PLEAS. 

Coram — Pollock,  C.B.,  Crompton,  Blackburn,  and 
Mellor,  JJ.,  Martin  and  Wilde,  BB. 

Will — Construction — Estate-Ihil, 


The  testator  devised  freehold  properly  to  trustees  to  the 
use  of  his  daughter  A.  /.  for  life,  and  after  her  decease  in 


bodies  lawfully  begotten,  in  equal  shares  and  proportions ; 
and  in  case  of  the  death  of  my  said  daughter,  Ann  James, 
without  leaving  any  child  her  surviving,  and  in  the  event 
of  such  chUd  or  children  her  surviving  and  dying  with- 
out leaving  any  issue  of  his  or  her  body,  then  in  trust  for 
my  own  right  heirs  for  ever."  The  testator,  John  Davies, 
died  on  the  12th  of  February,  1S35,  without  having 
I  altered  the  devise  made  by  him.  His  daughter,  Ann 
JudgmeJit  affirmed,  ;  James,  survived  the  testator,  and  had  issue — a  daughter, 

who  died  on  the  15th  of  March,  1828,  an  infant,  and  a 
son,  Thom<as  Davies  James,  who  attained  the  age  of 
21  years  on  the  29th  of  December,  1850. 

Ann  James  did  not  exerdse  the  power  of  appointment 
given  to  her  by  the  will.  By  a  disentailing  deed  made 
on  the  2nd  of  August,  1852,  between  the  said  Ann 
James,  then  a  widow,  of  the  first  part;  the  said 
Thomas  Davies  James  of  the  second  part ;  and  Richard 
David  Jenkins  of  the  third  part,  the  hereditaments  so 
devised  by  the  will  of  the  said  testator,  John  Davies, 
were  limited  unto  tlie  said  Richard  David  Jenkins,  and 


ir»sifor»uck  one  or  m<^  of  h,r  ckOdren,  or  hu,  htr,  or  1  ^^  ^''^  ^°'^  o^'"^'  ^""^  and  dischaiged  from  the  estates 
their  i»nie,  as  she  should  appoint  by  mU  ;  and  in  defauU  '  tail,  to  the  jm  of  the  said  Ann  James  and  her  assigns  for 
ofappohUmml  "  intrust  for  aU  and  every  of  her  chadre>i,    the  term  of  her  natural  life ;  and  from  and  immediately 


a7td  the  heirs  of  Uicvr  body  or  bodies  lawfully  be- 
gotten,  in  equal  sftares  and  proportions  ;  and  in  case  of 
the  death  of  my  said  daughter  without  leaving  any  cfiHd 
her  surviving,  and  in  the  event  of  such  child  or  duldren 
Tier  surviving  dying  witlwut  leaving  any  issue  of  his  or 
her  body,  then  in  trust  for  my  own  right  lieirs  for 
ever.^*    A.  J.  had  one  son,  who  died  in  her  lifetime. 

Held,  (affirming  the  judgment  of  the  Court  of  Common 
Pleas)  thai  Vie  son  of  A,  J.  took  a  vested  estate-tail  under 
the  will,  and  not  an  estate-tail  contingent  upon  his 
surviving  A.  J. 

This  was  a  question  of  title  to  a  dwelling-house,  garden, 
meadow,  and  other  hereditaments,  situate  in  the  parish 
of  Newport,  in  the  county  of  Pembroke.  An  action  of 
ejectment  had  been  brought  to  try  the  title,  and  a 
special  case  was  stated  for  the  opinion  of  the  Court. 

By  the  last  will  and  testament  of  John  Davies,  the  to  and  for  her  own  sole  and  separate  use  and  benefit 
above-mentioned  freehold  property  was  devised  to  trustees  during  her  life  ;  and  after  her  decease  he  devised  and 
to  the  use  of  his  daughter  Ann  James,  for  and  during  the  j  bequeathed  tiie  same  unto  his  uncle,  Thomas  Davies,  the 
term  of  her  natural  life.  And  tlie  will  proceMed  to  direct '  respondent,  hi3  heirs,  executors,  administrators,  and 
that  "  from  and  immediately  after  her  decease,  it  is  my  !  assigns. 

will,  and  I  do  hereby  direct  and  declare,  that  my  said  trustee  :  The  respondent,  claiming  to  be  entitled  to  the  said 
or  trustees  shall  stand  and  be  possessed  of  and  interested  ;  hereditaments  for  an  estate  in  fee  simple,  upon  the  death 
in  the  said  hereditaments  and  premises  in  trust  for  each  :  of  Ann  James,  enterod  into  and  has  since  continued  in 
one  or  more  of  her  children,  or  his,  her,  or  their  issue,  in  {  the  possession  or  receipt  of  the  ronts  and  profits  of  the 


after  the  determination  of  that  estate,  by  forfeiture  or 
otherwise,  to  the  use  of  the  said  Richard  David  Jenkins 
and  his  heirs  during  the  life  of  the  said  Ann  James,  in 
trust  to  proserve  the  contingent  use  and  estate  therein- 
after limited  from  being  defeated  or  destroyed,  but, 
nevertheless,  to  permit  the  said  Ann  James,  and  her 
assigns  during  her  life,  to  receive  and  take  the  rents,  issues, 
and  profits  thereof,  to  and  for  her  and  their  own  use  and 
benefit  during  her  life  ;  and  from  and  immediately  after 
the  decease  of  the  said  Ann  James,  then  in  trust  to  and 
for  the  only  proper  use  of  the  said  Thomas  Davies  James, 
his  heirs  and  assigns  for  ever. 

Thomas  Davies  James  died,  a  bachelor,  on  the  30th 
of  May,  1856,  and  in  the  lifetime  of  hia  motlier,  Ann 
James,  having  previously  made  his  will,  dated  the  1st  of 
April,  1856,  whereby  he  devised  all  his  real  and  personal 
property  whatsoever  unto  his  said  mother,  Ann  James, 


such  manner  and  form,  and  in  such  parts,  shares,  and 
proportions,  and  for  such  estate  or  estates  as  my  said 
daughter  Ann  James,  by  her  last  will  and  testament  in 
^v^iting,  or  any  codicil  thereto,  to  be  by  her  duly  executed 
in  the  presence  of  and  attested  by  three  or  more  credible 
witnesses,  shall  direct  or  appoint ;  and  in  default  of  such 
direction  or  appointment,  and  as  to  such  and  such  parts 
of  the  said  hereditaments  and  premises  to  which  no  such 


said  devised  heroditaments. 

The  appellants  aro  the  right  heirs,  or  co-heirs-at-law 
of  the  testator,  and  they  represent  the  person  who  was 
the  right  heir,  or  heir-at-law,  of  the  testator  at  his  death  ; 
and  they  are  the  persons  who  aro,  under  the  before- 
mentioned  devise  to  the  right  heirs  of  the  testator,  in 
case  the  previous  limitations  in  the  will  had  failed  to 
take  effect,  or  had  been  determined  as  to  the  entirety 


direction  or  appointment  shall  extend,  in  trust  for  all    or  some  share  thereof,  entitled  to  the  entirety  of  the 
and  every  of  her  children,  and  the  heirs  of  their  body  or    said  hereditaments,  or  su:h  share  as  co-partners  in  equal 
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moieties;  and  the  appellants  (plaintiffs  in  the  Court 
below)  had  accordingly  brought  the  action  of  ejectment, 
on  the  ground  that  they  were  under  the  ultimate  trusts 
in  the  said  will  absolutely  entitled  to  the  entirety  of  the 
said  hereditaments. 

The  Court  of  Common  Vleas*  (dubiianie  Williams,  J.) 
decided  that  the  respondent  (defendant  in  the  Court 
below)  was  entitled  to  the  judgment  of  the  Court.  The 
difficulty  had  arisen  from  the  provision  in  the  will  which 
says  that,  "in  case  of  the  death  of  my  said  daughter 
Ann  James,  without  leaving  any  child  her  surviving, 
and  in  the  event  of  such  child  or  children  her  surviving, 
and  dying  without  leaving  any  issue  of  his  or  her  body, 
then  in  trust  for  my  own  right  heirs  for  ever."  The 
question  was,  whether  this  provision  makes  the  previous 
limitation  to  the  children  of  Ann  James  a  conditional 
limitation,  that  is,  conditional  upon  Ann  James  leaving 
issue  her  surviving,  or  whether  it  gave  to  the  child  of 
Ann  James,  living  at  the  death  of  the  testator,  a  vested 
estate  tail.  The  Court  were  of  opinion  that  it  gave  him 
a  vested  estate  tail,  by  which  construction  they  gave 
effect  to  the  plain  language  of  the  will,  whereas  the  con- 
struction contended  for  on  the  other  side  required  an 
alteration  in  the  terms  of  the  will.  What  the  testator 
meant  was  to  give  an  estate  to  Ann  James  for  her  life, 
and  an  estate  tail  to  her  issue  ;  and,  failing  her  issue, 
to  give  the  estate  to  his  own  right  heirs.  The  only  ques- 
tion to  be  decided  was,  whether  a  vested  estate  tail  was 
given  to  her  issue,  subject  to  be  divested,  or  whether 
the  estate  tail  was  contingent  on  the  event,  namely  her 
death,  leaving  issue,  being  ascertained.  The  will  was 
evidently  not  drawn  by  a  very  skilful  person  ;  but  it  is  an 
invariable  role  that,  in  judging  of  a  testator's  intentions, 
he  is  never  supposed  to  take  into  consideration  the  pos- 
sibility of  any  devisee  in  tail  exercising  his  disentailing 
power.  If  the  disentailing  power  had  not  been  exercised 
in  this  case,  all  the  provisions  in  the  will  would  have 
taken  effect. 

On  appeal  from  this  judgment  there  appeared  : — 

Tripp,  of  the  Chancery  Bar  (/.  W.  SmiOi  with  him), 
for  the  appellants.  The  testator  confined  the  power  of 
appointment  to  a  disposition  by  will,  so  that  no  interest 
could  be  given  to  any  child  who  was  not  living  at  the 
death  of  the  mother.  The  testator's  object  was  simply 
to  restrain  the  vesting  of  any  interest  in  any  of  the 
children  or  other  issue  of  his  daughter,  except  those 
children  should  be  living  at  her  death.  He  gives  full 
power  to  give  to  the  issue,  but  not  by  deed  inter  vivoSf 
only  by  will ;  taking  the  whole  together  he  did  not 
mean  to  give  a  vested  estate  tail,  but  only  an  estate  tail 
to  tlie  issue  of  Ann  James  upon  the  contingency  of  their 
surviving  their  mother ;  if  so,  the  disentailing  deed, 
which  purported  to  vest  the  fee  in  Thomas  Davies 
James,  and  the  devise  by  him  to  the  respondent,  were 
inoperative. 

[Cromptok,  J.— The  great  object  of  the  will  was  not 


•  AtUe,  p.  6J;  32  L.  J.  (n.b.)C.  P.  8. 


to  allow  the  property  to  go  over  to  the  ri^t  heirs.  Ix 
order  to  give  effect  to  your  construction  of  the  will,  yot 
must  introduce  the  words  ''her  surviving.**] 

My  case  rests  upon  intention,  and  the  Court  is  in  the 
habit  of  giving  effect  to  the  intention  of  a  testator  by 
supplying  words  which  are  not  inconsostent,  but  which 
give  effect  to  that  intention.  He  cited  the  following 
cases, 

J)river  d.  Edgar  y.  Edgar,  Cowp.  379. 

Ellicombc  v.  Oomperiz,  3  M.  &  C.  127. 

MeUish,  Q.a,  (Sir  T,  PhUlips,  and  LoveU,  of  tia 
Chancery  Bar,  with  him),  for  the  respondent,  were  not 
called  upon. 

Pollock,  C.B. — I  am  of  opinion  that  the  jndgmrat  of 
the  Court  below  should  be  affirmed.  It  is  extnmelj 
improbable  that  thft  testator  intended  that,  in  the  evest 
of  his  children  dying,  leaving  grand-children,  he  meant 
them  to  be  excluded ;  in  fact,  he  particnlarly  provided 
that  his  daughter,  Anne  James,  might  by  will  appoint  to 
her  children,  or  his,  her,  or  their  issae,  so  t^at  he  meant 
to  give  the  property  by  power  of  appointment  to  grand- 
children ;  the  construction  contended  for  by  the  appel- 
lants seems  to  me  to  be  directly  inconsistent  with  the 
general  intentions  of  the  testator.  In  my  opinion  the 
judgment  should  be  affirmed  for  the  reasons  assigned  bj 
the  Court  below,  especially  for  the  reasons  assigned  bj 
Mr.  Justice  Williams. 

Martin,  B. — I  think  it  a  very  clear  case,  and  do  not 
concur  in  the  doubt  expressed  by  Mr.  Justice  Williams 
in  his  judgment.  The  will  states  that,  in  default  of 
appointment  by  Ann  James,  or  so  far  c^  such  shall  not 
extend,  the  property  is  devised  **  in  trust  for  all  and  eveiy 
of  her  children,  and  the  heirs  of  their  body  or  bodies  law- 
fully begotten,  in  equal  shares  and  proportions."  This 
direction  in  the  will  gave  an  estate-tail  to  the  issue  of 
Ann  James,  and  it  is  clear  that  her  son  took  an  estate- 
tail  expectant  upon  the  life-estate  of  his  mother.  The 
testator  also  directs  that  in  two  events  the  property  shaD 
go  to  his  right  heirs,  but  that  circumstance  does  not  out 
down  the  estate-tail  given  to  Ann  James's  son.  1  ani  of 
opinion  that  the  judgment  of  the  Court  below  should  be 
affirmed. 

Crompton,    Blackburn,    and    Mellob,   JJ.,  ^ 

Wilde,  B.,  concurred. 

JudgTTieni  affirtnd. 

Solicitor  for  the  respondent,  John  Rac, 


Ex.  eh.     )    Allen,  Appellant,  v.  Smith, 


.1 


5  Feb.  1863.    (  Respondent. 

APPEAL  FROM  COMMON  PLEAS. 

Coram.— Pollock,   C.B.,  Crompton,  Blackbuek  and 
Mellob,  JJ.,  Martin  and  Wilde,  BB. 

Innkeeper — Lien  on  Horse  of  Guest — Tender 
where  claim  excemve. 

A.,  having  two  horses,  went,  wOk  them,  fo  0niR"i^* 
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tkc  character  of  guest,  and  remained  there  a  considerMe 
Hincy  occaaionally  taking  the  horses  away  for  training  and 
racing  purposes-^ 

Held  (affirming  the  judgment  of  the  Court  of  Common 
Pleas),  that  the  occasimial  absence  of  A,  toith  the  horses 
did  not  destroy  the  relation  of  innkeeper  and  gusst,  and 
that  the  innkeeper's  lien  upon  the  horses,  for  his  hill,  was 
not,  therefore,  affected. 

Held,  aLs6,  that,  because  Ohc  innkeeper  had  preferred  an 
excessive  claim.  A,  was  not,  therefore,  dispensed  from 
making  a  tender  of  the  amount  he  owed  for  the  keep  of 
the  horses  during  the  tima  they  were  in  the  stables. 

The  question  arose  in  an  action  of  troyer  and  detinne 
for  two  race-horses,  called,  respectively,  "Nimrod"  and 
''  Magenta."  The  horses  in  dispute  were,  until  Septem- 
ber, 1861,  the  property  of  John  Cunningham,  hut  he 
allowed  one  Thomas  Burrowes,  who  was  a  trainer  and 
rider  of  race-horses,  to  have  the  use  of  them  on  the 
terms  that  Burrowes  was  to  train  and  keep  them  at  his 
expense,  and  to  enter  and  run  them  at  such  races 
throughout  the  country  as  he  pleased,  and  to  retain  the 
winnings  he  might  receive,  with  the  exception  of  a  third, 
which  he  was  to  hand  over  to  Cunningham. 

On  the  15th  of  March,  1861,  Burrowes  came  to  the 
inn  of  the  respondent  (defendant  in  the  Court  below), 
the  Wheatsheaf  at  Westbory,  in  the  county  of  Wilts, 
with  the  horse  "Nimrod,"  which  he  was  then  riding  to 
the  meet  of  the  Wiltshire  hounds  at  Westbury. 

After  staying  to  bait  his  horse,  he  left  the  inn,  but 
returned  that  evening  with  "Nimrod,"  and  slept  there. 
On  the  following  morning;  a  groom  in  the  employ  of 
Burrowes  arrived  at  the  inn  with  the  other  horse 
'*  Magenta  f^  and  Burrowes  and  the  groom  remained 
there  with  the  two  horses,  being  occasionally  absent 
with  them  for  several  days  at  different  races  at  which 
the  horses  ran.  In  September,  1861,  John  Cunningham 
sold  the  two  horses  to  the  appellant  (plaintiff  in  the 
Court  below),  sending  an  order  to  Burrowes  to  deliver 
them  up  to  him.  In  reply  to  this,  Burrowes  wrote  to 
Cunningham,  telling  him  that  there  was  a  long  bUl 
owing  to  Smith,  the  respondent,  who  would  not  allow 
the  horses  to  be  removed  until  it  was  paid.  The  appel- 
lant afterwards  called  on  the  respondent  with  a  letter 
which  he  produced  from  Cunningham,  authorising  him 
to  receive  the  horses,  and  he  demanded  them  of  the 
respondent,  but  the  respondent  refused  to  part  with 
them,  unless  he  was  paid  his  account  for  their  keep. 
Whereupon  action  was  brought,  and  a  verdict  found  for 
the  appellant  for  210^.,  with  leave  for  the  respondent  to 
move  to  set  it  aside  and  enter  it  for  the  respondent,  if 
the  Court  should  be  of  opinion  that  his  claim  of  lien 
was  well  founded.  A  rule  nisi  was  obtained  and 
made  absolute  by  the  Court  of  Common  Pleas,*  on 
the  ground  that  the  horses  were  brought  to  the 
respondent's  stables,  and  received  by  him  in  his  capa- 
city of  innkeeper.     It  was  contended,  on  the  part  of  the 

•  81  L,  J.  C.  P.  30«. 


appellant,  that  the  horses  must  be  presumed  to  have 
been  at  livery,  because  they  were  taken  away  at  times 
for  racing  or  hunting ;  but  the  contract  on  which  they 
were  received  must  be  presumed  to  have  continued, 
unless  an  alteration  of  it  was  shown  to  have  taken  place, 
and  here  there  was  no  alteration.  The  horses  were 
taken  out  by  Burrowes  and  his  man,  from  time  to  time, 
in  the  ordinary  way,  and  with  the  intention  to  return 
with  them  to  the  inn ;  and  such  intention  to  return  is 
always  strongly  evidenced  when  a  party  goes  out  from 
an  inn  without  asking  for  his  bUl.  The  amount  of  the 
respondent's  claim  being  too  large  does  not,  under  the 
circumstances,  defeat  the  respondent's  lien,  because  no 
tender  was  ever  made  by  the  appellant. 
From  this  judgment  there  was  an  appeal  to  this  Court. 

J).  Keane,  for  the  appellant,  contended  that  the  re- 
spondent had  no  lien,  he  having  on  several  occasions 
parted  with  the  possession.  When  the  horses  were  taken 
away  to  be  run  at  races  there  was  no  presumption  of 
animtis  revertendi. 

M,  Smith,  Q,C.,  contrd,  was  not  called  upon. 

Martin,  B.- -The  judgment  of  the  Court  of  Common 
Pleas  must  be  affirmed  for  the  reasons  given  by  that 
Court 

Judgment  affirmed. 


Divorce.     J  Turner  v.  Turner  and  Wbdqewood. 
10  Feb.  1863.  ) 

Before  the  Right  Hon.  the  Judos  Ordinary. 

Dissolution  of  Marriage — Wife^s  Advltery — Per- 
manent  Provision  for  Wife — 20  <k  21  Vict. 
c.  85,  «.  32. 

Where  the  misconduct  of  a  wife  was  very  great,  and  no 
blame  'teas  attributable  to  the  husband,  and  where  she 
possessed  the  m^ans  of  purchasing  a  small  annuity,  the 
Court  refused,  under  the  Z2nd  secL  of  the  Divorce  Act,  to 
compel  the  husband  to  make  a  permanent  provision  for  her 
support,  the  marriage  having  been  dissolved  on  account  of 
the  wif^s  adultery. 

In  this  suit  the  i>etitioner  obtained  a  decree  nisi,  dis- 
solving his  marriage  on  the  ground  of  his  wife's  adultery 
with  the  co-respondent.  The  wife  had  previously  peti* 
tioned  for  a  judicial  separation  from  her  husband  on 
account  of  his  cruelty.  The  latter  cause  was  tried  before 
a  jury,  and  a  verdict  having  been  found  for  the  husband, 
the  petition  was  dismissed. 

BuMy  now  moved,  on  the  part  of  the  wife,  that  the 
Court  should  direct  the  petitioner  to  make  a  permanent 
provision  for  the  respondent.  The  Court  possessed  such 
a  power  under  sect.  32  of  the  Divorce  Act.  It  had 
always  been  the  practice,  before  the  present  Court  was 
constituted,  to  afford  to  the  wife  some  locus  poenitentice. 
The  petitioner  possessed  an  income  of  10007.  a  year,  and 
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it  was  reasonable  that  he  dionld  make  some  provision  for 
her.     He  referred  to, 

Laxtmi  y.  Lascton^  30  L.  J.  P.  A;  M.  208. 

Trisbram,  Dr.y  for  the  petitioner,  opposed  the  motion. 
The  respondent  had  shown  no  special  circumstances  to 
induce  the  Court  to  depart  from  the  general  rule,  that  a 
guilty  wife  was  not  entitled  to  any  provision.  The  wife 
had  at  her  disposal  the  sum  of  dOO^.,  with  which  she 
might  purchase  an  annuity.  The  cases  cited  were  not  in 
point  In  Laxton  v.  Lctxton  the  husband  was  the  guilty 
party. 

The  Judge  Ordinary. —The  power  possessed  by  the 
Court  under  the  32nd  sect  is  purely  discretionary. 
Taking  into  consideration  all  the  circumstances  of  this 
case,  and  that  the  respondent  has  the  x>ower  of  purchasing 
an  annuity  with  500Z.,  I  do  not  feel  myself  justified  in 
directing  the  petitioner  to  make  permanent  provision  for 
her.  The  petitioner  treated  his  wife  with  great  kindness 
and  liberality.  Nothing  can  have  been  more  conceding 
than  the  conduct  of  the  husband — ^nothing  more  gross 
than  the  profligacy  of  the  wife.  She  must  take  the  con- 
sequences of  her  misconduct 

Motion  refuKd, 


Divorce. 

10  Feb.  1863 


.} 


Davies  r,  Dayies  and  Hughes. 


Voluntary  separation  of  husband  from  vnfe — 
Wifi^s  adultery — ^Wilful  separation^' — 20  <i& 
21  Vict.  c.  85,  8.  31. 

WTiere  a  htisband  and  icife  were  Ivoing  together  in 
service f  and  the  husband  left  the  wife  and  accepted  another 


sittuUion,  and  the  wife  aubseqwnily  eommiUed  aditHcry^ 
such  a  separation  by  the  husband  from  the  wife  will  not 
be  deemed  a  **  wilful  separation^**  such  as  under  the  31  «f 
sect,  of  the  Divorce  Act  would  jvsUfy  the  Court  in  refusing 
to  dissolve  the  marriage  on  proof  of  ^  wife^s  aduUery. 

This  was  an  undefended  suit,  instituted  by  a  husband 
for  a  dissolution  of  marriage,  on  the  groimd  of  his  wife's 
adultery,  and  heard  before  the  Judge  Ordinaiy.  The 
adultery  was  clearly  proved,  but  it  having  been  shown  in 
evidence  that  shortly  after  the  marriage  the  husbaikd, 
who  was  iu  service  in  the  country,  together  with,  his 
wife,  had  left  her  and  taken  a  situation  in  London,  Hi5 
Lordship  resen'ed  his  judgment. 

The  Judge  Ordinary. — ^In  this  case  tiie  parties  have 
been  married  some  years.  They  were  both  in  serriee 
at  the  time  of  the  marriage,  in  the  Midland  Counties ; 
but  ahortiy  afterwards  the  husband  left  his  wife  theie, 
and  took  a  situation  in  London.  I  entertained  some 
doubt  whether  such  a  separation  by  the  husband  dis- 
entitled him  to  a  decree  for  the  dissolution  of  his  mar- 
riage, notwithstanding  tiie  adultery  of  his  wife.  The 
31st  sect,  of  the  statute  invests  the  Court  with  a  dis- 
cretionary power  to  withhold  the  grant  of  a  decree  where 
the  husband  has  wilfdlly  separated  himself  ftorsk  his 
wife.  I  do  not  think,  however,  that  in  the  preseor 
instance  I  ought  to  exercise  that  discretionaiy  power. 
Persons  who  are  in  service  when  they  marry,  must  con- 
sider occasional  sepai*ation  as  one  of  the  incidents  which 
attach  to  their  position  in  life.  There  was  no  evidence 
that  the  husband's  separation  from  his  wife  was  unreasan- 
able,  or  that  she  objected  to  it 

J>eeree  nisi  grasUed. 
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EQUITY. 


Xiord  Chaaoellor. 

14,  18,  Feb.  1868. 


Rb  Bbitibh  Pkovident  Lipb 
AND  FiMB  Assurance  So- 

GIKIY.      GbABY'S  CaBjB. 


Winding  up — Contributory — Acquiescence  hy 
Company — Notice, 

Where  a  company  has  power  to  purchase  shares  subject  to 
certainformaliHeSf  and  apurcJtase  has  been  made  for  thtin, 
the  observance  of  those  formalities  or  acquiescence  will  be 
presumed  against  the  company  after  long  delay. 

Entries  in  the  Compan'tfs  boohs  and  on  the  Register  of 
Shareholders  will  be  notice  to  all  the  Shareholders, 

4 

This  case  arose  during  the  winding  up  of  an  Assurance 
Society  "before  Vice-Chancellor  Kindeisley. 

Dr.  Grady  was  one  of  the  medical  officers,  and  the  holder 
of  25  shares  of  the  society,  and  being  dismissed  from  his 
position  as  medical  officer,  he  brought  an  action  for  com- 
pensation. 

In  March,  1859,  an  arrangement  was  entered  into 
between  Dr.  Grady  and  the  directors ;  one  of  the  terms 
of  which  was,  that  Dr.  Grady  should  transfer  his  shares 
to  Mr.  Sheridan,  the  managing  director  of  the  society. 

This  transfer  was  intended  by  the  directors  to  be  in 
trust  for  the  society,  but  the  Lord  Chancellor  was  of  opi- 
nion that  the  knowledge  of  that  fact  was  not  sufficiently 
brought  home  to  Dr.  Grady. 

The  deed  of  settlement  did  not  permit  of  any  shares 
being  purchased  for  the  society  without  the  consent  of  a 
general  meeting. 

The  transfer  of  the  shares  to  Mr.  Sheridan  was  made 
in  the  regular  form  ;  he  was  registered  and  returned  to 
the  Registrar  as  the  holder  of  them,  and  the  only  way 
in  which  the  trust  in  favour  of  the  society  appeared, 
was  by  entries  in  the  books  of  the  society,  to  which 
the  ordinary  shareholders  had  not  access. 

Two  years  elapsed  after  the  completion  of  the  transfer 
before  a  winding-up  order  was  made,  and  during  that 
time  nothing  was  done  on  the  part  of  the  society  to  set 
aside  the  transfer,  and  Dr.  Grady  was  in  no  way  treated 
as  a  shareholder. 

He  was,  howeyer,  placed  upon  the  list  of  contribu- 
tories,  and  a  summons  having  been  taken  out  by  him  to 
have  his  name  struck  off  the  list,  it  was  adjourned  into 
court,  and  transferred  from  the  Vice-Chancellor's  paper  to 
that  of  the  Lord  Chancellor. 

T,  A,  Boheris  for  Dr.  Grady. 

The  evidence  does  not  show  that  Dr.  Grady  was  aware 
of  the  trust  in  &vour  of  the  society,  and  notice  will  not 
be  imputed  to  him. 

Even  if  he  were  aware  of  the  fact^  it  must  be  anramed 
Vol.  L 


that  the  society  have  acquiesced  in,  and  confirmed,  the 
transfer.     He  cited, 

EoUwey's  Case,  1  Do  G.  &  Sm.  777. 

Baity,  Q.C.,  and  E.  K,  Karslake,  for  the  official 
manager. 

Dr.  Grady  must  have  been  aware  that  the  society  wore, 
in  fact,  the  purchasers. 

The  transfer,  therefore,  was  to  his  knowledge  an  inva- 
lid one,  and  he  must  remain  upon  the  list 

Acquiescence  will  not  be  presumed, 
Staiihop^s  Case,  3  De  G.  &  Sm.  198. 
Morgan^s  Cass,  1  De  G.  &  Sm.  750. 

The  entrias  on  the  register  would  not  inform  the 
shareholders  of  the  trust ;  and  notice  of  the  entries  in 
their  books  cannot  be  imputed  to  them,  as  in  the  case  of 
an  ordinary  partnership. 

Shebbeare  for  the  creditors*  representative  mentioned, 
Richmond's  Case,  8  De  G.  &  Sm.  96. 
Lawes's  Case,  I  De  G.  M.  &  G.  421. 

The  Lord  Chancellor  said  that  it  was  incumbent 
upon  the  official  manager  to  make  out  a  case  for  retain- 
iug  Dr.  Grady  upon  the  list  of  contributories.  In  his 
opinion  it  had  not  been  proved  that  Dr.  Grady  was 
aware  of  the  trust  for  the  society,  and  if  that  were  so, 
the  transfer  released  him. 

Even  had  he  arrived  at  a  different  conclusion  upon 
the  question  of  fact,  he  should  not  have  been  disposed  to 
overlook  the  other  part  of  the  case.  The  society  was 
not  disqualified  from  purchasing  shares,  and  in  this 
respect  the  case  was  entirely  different  from  those  which 
had  been  cited,  and  approached  more  nearly  to  that  of 
BargaU  v.  Shartridge  (5  H.  L.  Ca.  297). 

If  a  company  had  no  power  to  do  a  particular  act,  it 
could  not  be  inferred  from  their  subsequent  dealing  tha.t 
the  act  had  been  done,  but  the  case  was  different  where 
they  had  the  power,  and  some  formality  only  was  neces- 
sary to  give  validity  to  the  act.  Here  the  society  had 
dealt  with  an  individual  and  taken  a  transfer  of  shares, 
which  transfer  was  entered  in  their  books  as  being 
in  trust  for  them.  He  was  warranted,  therefore,  in 
imputing  notice  to  every  shareholder,  and  warranted  in 
,  supposLDg  either  that  the  requisite  formality  had  pre- 
ceded the  transfer,  or  that  the  transfer  had  been  sub- 
sequently acquiesced  in.  It  was  said  that  Dr.  Grady 
himself  was  a  shareholder,  but  this  did  not  alter  his 
position,  as  he  was  dealing  at  arm's  length  with  the 

society. 

The  combined  effect  of  the  entries  in  tlie  sodety^^ 
book,  on  the  register  of  shareholders,  and  at  the  regis- 
I  trar's  office,  was  that  everything  necessary  for  giving 
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notice  to  every  sliareholder  had  been  done,  and  even 
had  he  thought  that  Dr.  Grady  was  aware  of  the  trust 
in  fevour  of  the  society,  he  should  have  held  that  the 
formality  of  the  consent  of  the  shareholders  must  be 
presumed  as  against  the  society. 
Dr.  Grady*s  name  must  be  struck  off  the  list. 


Lord  Chancellor. 

18  Feb.  1868. 


Attorney-General  v.  The 
Conservators  of  the  River 
Thames. 


Practice — VaccUion  of  Enrolment — Consolidated 
Order  XXIII.  r.  27. 

A  petition  of  appeal  had  been  act  down  mithin  the 
twenty -eight  days^  allowed  by  the  Consolidated  Order 
XXIIL  T.  27  for  the  effectual  prosecution  of  a  caveat, 
and  afterwards  notice  loas  served  on  the  other  side  be/ore 
any  step  had  been  taken  by  them  to  complete  the  enrolment 
of  the  decree : — 

Held,  nevertheless^  that  the  enrolment  afterwards 
completed  toas  good. 

This  was  a  motion  to  vacate  an  enrolment  of  a  decree, 
made  in  the  cause  by  Wood,  V.-C.  (ante,  p.  121),  under 
the  following  circumstances  : — 

A  decree  had  been  pronounced,  and  a  caveat  against 
its  enrolment  entered  by  the  relators. 

On  the  26th  of  December,  1862,  the  defendants  left, 
at  the  Record  and  Writ  Clerks'  oflSce,  the  docket  of  the 
decree  for  signature  ;  and  notice  of  their  having  done  so 
was  given  to  the  relators. 

Tlie  twenty-eight  days  allowed  by  rule  27  of  Con- 
solidated Order  XXIII.,  for  the  prosecution  of  the  caveat, 
expired  on  the  23rd  of  January,  1863. 

Within  the  twenty-eight  days,  everything  had  been 
done  in  prosecution  of  the  caveat,  except  serving  notice 
of  the  appeal  having  been  set  down. 

On  the  24th  of  January,  the  notice  was  served,  and 
the  defendants'  solicitor,  on  going,  after  service  of  the 
notice,  to  the  Record  and  Writ  Clerks'  office,  was  told, 
"that  the  docket  had  been,  or  was  then  going  to  be, 
transmitted  to  the  Lord  Chancellor  for  signature." 

The  enrolment  was  afterwards  completed,  and  appli- 
cation was  now  made  to  vacate  it 

Rolt,  Q.C.,  and  Freeling,  in  support  of  the  application. 
The  27th  rule  of  Order  XXIIL,  rwiuires  that  the  caveat 
be  prosecuted  with  effect  within  twenty-eight  days  after 
the  docqnet  is  left  for  signature. 

If  that  is  not  done,  the  virtue  of  the  caveat  is  ex- 
hausted,  and  the  party  seeking  to  enrol  may  take  tho 
necessary  steps  without  notice  to  the  opposite  side.  But, 
if  before  any  step  is  taken,  the  petition  of  appeal  is  pro- 
secuted with  effect,  the  enrolment  is  prevented. 

Now  the  step  which  prevents  an  appeal  is  the  placing 
of  the  docket  in  the  hands  of  the  messenger  for  tho 
purpose  of  being  carried  to  the  Lord  Chancellor, 
Barnes  v.  Wilson,  1  Russ.  ft  My.  480. 


Upon  the  evidence  it  must  be  taken  that  this  had  n^ 
been  done  when  the  notice  was  served. 

Cotton,  for  the  relators,  was  not  called  upon. 

The  Lord  Chancellor  said,  that  he  must  hold  the 
case  to  be  the  same  as  if  the  docket  had  been  signedk 
him  on  the  26th  of  December,  the  day  on  which  itms 
left  for  signature.  The  operation  of  the  caveat  vu  te 
defer  the  signature,  but  if  the  caveat  expired  iritiiac 
any  effective  proceedings  having  been  founded  upoo  it, 
the  signature  of  the  Lord  Cluuicellor  was  given  to  tk 
docket  as  of  the  day  of  its  date. 

The  Order  seemed  to  have  been  framed  for  the  ^ 
pose  of  escaping  from  the  difficulty  felt  in  Barmj. 
Wilson,  of  deciding  the  precise  moment  when  the  emd- 
ment  was  complete.  The  signature  suspended  bj  ^ 
caveat  was  to  be  considered  in  law  as  existing^  ud 
arising  in  full  force  so  soon  as  the  suspending  poirer 
ceased. 

Note, — See  also, 
mekeits  v.  Martin,  2  De  G.  F.  &  J.  168. 
Pearce  v.  Lindsay,  4  De  G.  &  J.  211. 


Lord  Ohanoellor. 

18  Feb.  1863. 


\  McYeaoh  v.  Croall 


Practice — Appeal — Order  in  Chambers. 

An  appeal  directly  from  Chambers  refused,  though  iki 
Judge  had  made  the  order  in  person,  and  declined  to  aUs^ 
the  matter  to  be  argued  by  counsel 

In  a  creditor's  suit,  a  creditor,  who  had  come  i&  und^ 
the  decree,  applied  for  an  order  for  production  of  doec- 
ments  against  the  defendants. 

The  Vice-chancellor  Stuart  rofnsed  the  order  ifi 
Chambers,  and  from  his  decision  an  appeal  wis  bronglit 
directly. 

It  was  stated  that  his  Honour  had  heaid  tho  applia. 
tion  in  person,  and  been  requested  to  a^jouni  the  matter 
to  be  argued  by  counsel.  This  he  refused  to  do,  on  tb« 
ground  that  it  was  not  a  case  in  which  the  assistance  of 
counsel  was  requisite. 

The  question  now  arose,  whether,  under  the  circaffl- 
stances,  an  appeal  direct  from  Chambers  could  be  heaid. 

0.  L,  RusseU,  in  support  of  the  appeal. 

An  appeal  direct  from  Chambers  will  not  be  hetrd 
when  the  parties  below  have  not  requested  to  hare  tbe 
matter  ai^ed  by  counsel, 

Slroughill  v.  Gulliver,  1  De  G.  &  J.  118. 
But  the  practice  is  different  where  such  a  request  has 
been  made  and  reAised  by  the  Judge, 

Midgway  v.  Netostead,  4  De  G.  ft  J.  15. 
Orders  made  in  Chambers  may  be  enrolled, 
15  <fe  16  Viet  e,  80,  s,  16  : 

This  shows  that  it  was  intended  that  an  appeal  should 
lie  against  them. 
He  referred  also  to, 

York  and  North  Midland  Railway  Company  t.  Bd- 
son,  18  Beav.  70,  78 ; 
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and  niged  that  the  practice  pointed  out  in  that  case 
i!7as  unnecessarily  expensive. 

Swansion,  for  the  defendant,  was  not  called  upon. 

W,  Morris,  for  the  plaintiff. 

The  Lord  Chancellor  said,  it  would  be  a  mischieyous 
thing,  if  the  Court  received  appeals  from  orders  made 
in  Chambers,  as  there  would  be  constant  appeals,  and 
all  the  delay  and  inconvenience  which  had  led  to  the 
abolition  of  the  office  of  Master  in  Chancery  might  be 
re-introduced.  He  should  decline  to  sanction  any  such 
practice.  A  Judge  in  Chambers  had  a  discretionary 
power  of  adjourning  any  question  into  Court  for  argu- 
ment, and  in  a  proper  case  would  consent  to  an  adjourn- 
ment ;  but  if  he  refused  to  do  so,  the  Court  would  give 
credit  to  the  exercise  of  his  discretion,  and  not  interfere 
with  his  decision. 

Note.  — Compare, 
Rhodes  v.  Ibbetson,  4  De  G.  M.  &  G.  787. 
Harrison  v.  Mayor,  dec  of  Southampton,  29  L.  J.  61. 


Iiords  Justices. 

4,  8,  9,  Dec.  1862. 

22, 24, 26  Jan.  ^14  Feb. 

1863. 


The  Earl  of  Darnley  v. 
The  London,  Chatham,  and 
Dover  Railway  Company. 


Practice — Amendment  after  Decree. 

A  plaintiff,  afler  decree  made,  may  obtain  the  discharge 
of  tlie  decree,  vrith  leave  to  am^end  his  bill  in  respect  to  such 
vwUers  in  issite  as  may  be  on  the  record. 

But  the  Court  will  not  allow  amejidment  afler  decree  by 
the  insertion  of  matters  not  appearing  on  the  record. 

Hill  V.  FUkin,  folUnoed. 

This  was  an  appeal  from  a  deciaion  of  Y.-C.  Stuart 

The  statement  of  facts,  as  herein  narrated,  is  confined 
to  those  directly  bearing  on  the  judgment  of  the  Lords 
Justices,  as  delivered  on  the  14th  inst. 

On  the  22nd  day  of  June,  1858,  the  plaintiff  entered, 
with  the  defendants,  into  an  agreement  of  that  date. 
This  agreement  recited  that  the  company  (the  defen- 
dants) were  the  promoters  of  a  bill  for  enabling  them  to 
extend  their  railway,  and  that  it  was  of  importance  to 
them  (the  defendants)  that  the  opposition  of  the  Earl 
to  their  bill  should  be  withdrawn,  and  that  the  parties 
thereto  had,  therefore,  determined  to  enter  into  the  agree- 
ment thereinafter  appearing.  This  agreement  contained, 
amongst  others,  the  following  articles : — 

'^  Art  1.  If  the  pending  bill  pass  into  a  law  in  the 
present  Session,  but  not  otherwise,  then  Art.  2  to  12, 
both  inclusive,  shall  have  effect." 

"Art  10.  The  company  will  make  and  maintain,  for 
the  convenience  of  the  Earl's  estate,  so  many  crossings 
across  the  extension  railway,  and  of  such  kinds,  whether 
above,  below,  or  on  the  level,  as  Mr.  John  Clutton,  or 
him  failing,  the  engineer  or  surveyor  of  the  Earl,  his 
heirs  or  assigns,  shall,  within  one  month  after  obtaiuing 


possession  of  the  land  of  the  Earl,  direct  and  notify  in 
writing  to  the  company  or  their  engineer." 

The  above  agreement  was  duly  executed  by  the  plain- 
tiff and  defendants,  and  in  pursuance  thereof  the  Earl 
withdrew  his  opposition  to  the  bill,  which  passed  into 
law  in  the  then  present  Session. 

On  the  8th  of  December,  1858,  the  defendants  took 
possession  of  the  land  which  they  had  agreed  to  pur- 
chase ;  but  the  land  was  not  then,  nor  had  since  been^ 
conveyed  to  them. 

On  the  6th  day  of  March,  1859,  Mr.  Clutton  made  an 
award,  as  alleged  by  the  plaintiff,  under  the  10th  article  of 
the  agreement  The  defendants,  however,  refused  to 
acknowledge  this  award  as  binding  upon  them,  and, 
finally,  the  plaintiff  commenced  the  present  suit  by  a 
bill  filed  in  December,  1860,  which  contained  the  fol- 
'  lowing  prayer  :— 

'*That  the  defendants  (the  London,  Chatham,  and 
Dover  Railway  Company)  may  be  compelled,  by  the  de- 
cree of  this  honourable  Court,  specifically  to  perform 
this  said  agreement  of  the  22nd  day  of  June,  1858,  so 
far  as  the  same  remains  unperformed,  and  to  make,  do, 
and  perform  the  several  works  and  matters  comprised  in 
and  described  by  the  hereinbefore-mentioned  award  or 
notification  of  the  5th  of  March,  1859." 

The  defendants,  by  their  answer,  denied  that  they 
were  bound  by  the  award  under  the  10th  article  of  the 
agreement,  inasmuch  as  time  was  of  the  essence  of  the 
contract,  and  more  than  one  month  had  been  permitted 
to  elapse  between  the  date  of  their  taking  possession  and 
the  making  of  the  award.  The  14th  paragraph  of  their 
answer  was  as  follows  : — 

"  The  said  articles  of  agreement  of  the  22nd  of  June, 
did  not  require  any  formal  award,  or,  in  fact,  any  award 
to  be  made  by  the  said  Mr.  Clutton ;  and  the  defendants 
insist,  and,  imtil  the  time  in  the  month  of  June,  when 
the  company,  as  hereinafter  mentioned,  ascertained  that 
the  said  Mr.  Clutton  had  signed  the  paper,  which  the 
bill  calls  his  award,  they  believe  that  the  said  Mr. 
Clutton  considered  that  the  directions  given  by  him  at 
the  said  meeting  of  the  16th  of  November  were  intended 
by  him  to  be  the  directions  to  be  given  by  him  under 
the  10th  article  of  the  said  agreement  The  said  defen- 
dants submit  that  the  said  Mr.  Clutton  had  no  power  to 
add  to  the  number  of  crossings  required  by  him  at  the 
said  meeting  of  the  16th  of  November,  or  to  give  any 
further  directions,  except  as  to  the  details  then  reserved 
for  his  further  .consideration.  The  company  took  pos- 
session of  part  of  the  land  of  the  plaintiff  some  time  in 
the  month  of  December,  and  they  never  in  any  way  con- 
sented to  any  extension  of  the  time  limited  by  the  10th 
article  of  the  said  agreement,  and  there  never  was  any 
necessity  for  any  such  extension  ;  and,  until  the  month 
of  June,  1859,  the  existence  of  the  alleged  award  of  the 
said  Mr.  Clutton  was  never  communicated  to  the  com- 
pany ;  and  the  company  laid  out,  and  to  a  very  con- 
siderable extent  completed,  their  line  of  railway,  in  the 
belief  that  the  only  crossings  and  works  to  be  made 
under  the  said  agreement  of  the  22nd  of  June,  1858, 
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were  those  directed  at  the  said  meeting  of  the  16th  day 
of  November,  1858.  Under  these  circumstances  we  sub- 
mit that  the  said  Mr.  Glutton  had  no  power  to  make, 
what  the  bill  calls,  his  award,  and  that  the  company  are 
not  in  any  way  bound  thereby.  ** 

The  Vice-Chancellor  gave  judgment  on  the  80th  of 
June  last,  and,  being  of  opinion  that  the  acts  of  the 
defendants  had  amounted  to  a  waiver,  as  to  time,  decreed 
that  the  defendants  should  specifically  perform  the  agree- 
ment of  the  22nd  day  of  June,  1858,  so  fiur  as  the  same 
remained  unperformed,  and  should  make,  do,  and  per- 
form the  several  works  and  matters  comprised  in,  and 
described  by,  the  award  or  notification  of  the  6th  of 
March,  1859,  and  gave  costs  against  the  defendants. 

The  whole  matter  was  fully  argued  before  the  Lords 
Justices  on  the  same  evidence  as  was  tendered  to  the 
Court  below,  and,  at  the  conclusion  of  their  arguments, 
the  Court  informed  counsel  that  they  were  of  opinion 
that  the  award  was  not  binding  on  the  defendants  ;  but 
that  the  agreement  was,  and  that  they  desired  further 
argument  as  to  whether,  upon  the  record  as  it  stood,  they 
had  jurisdiction  to  grant  relief,  and,  if  not,  whether  they 
had  jurisdiction  to  allow  the  record  to  be  amended  :  and 
stated,  that  the  alternative  they  intended  to  adopt,  if 
they  should  come  to  the  conclusion  that  they  had  not 
such  jurisdiction,  would  be  to  dismiss  the  bUl,  without 
costs,  and  without  prejudice  to  any  question  in  the  cause, 
or  to  any  future  proceeding  which  the  plaintiff  might  be 
advised  to  take. 

Bacofij  Q,C.,  KDi\  Hardy t  for  the  plaintiff,  argued,  that 
the  bill  prated  specific  performance  of  the  agreement, 
and  that  the  award  having  failed,  it  was  quite  open  to  the 
Court  to  direct  an  inquiry  as  to  what  accommodation 
works  ought  to  be  made,  or  done,  by  the  defendants,  in 
pursuance  of  the  agreement :  and,  if  the  Court  was  not 
already  satisfied  on  the  evidence  that  the  plaintiff  had  esta- 
blished his  claim  as  to  the  disputed  accommodation  works, 
they  argued  that  this  was  the  ordinary  case,  where  an 
agreement  was  entered  into  to  do  reasonable  and  proper 
acts,  the  propriety  of  the  same  to  be  settled  by  arbitra- 
tion ;  and  that  the  Court  never  allowed  the  failure  of  the 
arbitration  to  invalidate  a  contract  of  that  nature  ;  but 
would  determine  for  itself  what  was  reasonable  and  proper. 
They  cited, 

Gregory  v.  Miehdl,  18  Ves.  828. 
Oourlay  v.  Duke  of  Somerset,  19  Yes.  429  (affirmed 
by  Lord  £ldon,  2nd  of  November,  1820,  bat  not 
reported). 
Jackson  v.  Jackson,  IS.  kG.  184. 
Cheslyn  v.  DaXby,  2  Y.  &  C.  170. 
Sanderson  v.  CockermotUh  and  Workington  Railway 

Company,  11  Beav.  497. 
Ihikc  of  Devonshire  v.  Eglin,  14  Beav.  530. 
On  the  question  of  the  power  of  the  Court  to  allow 
amendment  after  decree,  they  cited, 

HUl  V.  FUHn,  2  P.  W.  6  ;  10  Mod.  485 ;  4  Bro.  P. 
C.  640  (Toml.  ed.)  nom  FUkin  v.  Hill ;  2  Anstr. 
'  443;  Coop.'8Kep.  temp,  Cottenham,  428. 


CkOders  v.  ChUders,  1  De  G.  &  J.  482. 
Haldesley  v.  Adams,  Rolls,  12tii  Dec  1853. 
Polk  v.  CliiUoti^  12  Yes.  48. 

Malins,  Q.C,,  and  Cotton,  for  the  defendants,  aigoed 
that  the  frame  of  tHe  record^did  not  allow  the  plaint 
to  claim  specific  performance  of  the  agreement,  exce|n 
through  performance  of  the  award  which  had  been  ^ 
(^ed  invalid :  they  had  defined  the  remedy  they  souf^:, 
and  could  not  now  depart  from  it  and  ask  a  diffeKsS 
remedy, 

Polk  Y.Lord  Clinton,  12  Yes.  48,  64,  66. 
They  argued  also,  that  time  was  of  the  essence  of  tlui 
contract ;  and  that  the  company  were  not  bound  to  nuke, 
or  do  any  works  which  were  not  pointed  oat  within  ik 
specified  time, 

Brooke  y:  Oarrod,2DB  G.  k  J,  62;  3K.&J.60a. 
They  distinguished  between, 

1st.  Those  cases  where  there  was  an  absolute  coatnet 
to  do  an  act,  or  to  do  reasonable  and  proper  works,  bat 
the  manner  of  doing  the  act,  or  the  prdpriety,  ^.,  of 
the  works,  were  left  to  arbitration,  in  which  cases  tbe 
arbitration  is  not  of  the  essence  of  the  contract,  within 
which  class  fell  the  cases  cited  on  the  other  side : 

2nd.  And  those  where  the  contract  is  to  do  such  ads 
only  as  shall  be  pointed  out  in  a  given  way,  in  which 
latter  cases,  as  in  the  present  case,  the  particular  mode  of 
designation  is  of  the  essence  of  the  contract, 

Soott.y,  CorporaHon  of  JAverpool,  8  De  G.  &  J.  331 
ScoU  V.  Avery,  5  H.  L.  Ca.  811. 
Darbey  v.  WhUaker,  4  Drew.  184. 
TUlett  y.   Charing   Cross   BaUway    CompoKy,  S6 
Beav.  419. 
On  the  question  of  allowing  an  amendment,  they 
cited. 

Watts  V.  Hyde,  2  Ph.  406  ; 
and  remarked  that  ChUders  v.  Childers  was  an  amicable 
suit,  in  which  the  order  had  been  made  by  consent 

Hardy,  in  reply,  relied  on  the  cases  before  cited,  and 
showed  that  in  the  case  of  Watts  v.  Hyde,  before  W 
Cottenham,  the  case  of  Hill  v.  FUkin  had  not  been 
brought  imder  the  notice  of  the  Court. 

Knioht  Bruce,  L.J.,  in  giving  judgment,  said  that 
the  bill,  in  this  case,  prayed  a  decree  for  the  specific  per- 
formance by  the  defendants  of  an  agreement,  dated  the 
22nd  of  June,  1858,  and  made  between  them  and  the 
plaintiff,  so  far  as  it  remained  unperformed.  An  sgive- 
ment  by  which  the  plaintiff  and  defendants  respectivelT 
acknowledged  themselves  to  be  bound ;  and  in  perfonn- 
ance,  or  part  performance,  of  which  agreement  it  was 
admitted  that  some  material  acts  had  been  done  on 
either  side. 

After  reading  so  much  of  the  prayer  of  the  bill,  and  o* 
the  answer,  as  is  set  forth  above,  his  Lordship  continued, 
that  the  controversy  in  the  cause  was  mainly  as  to  the 
validity  of  the  award,  or  alleged  award,  of  the  ^th  of 
March,  1859.  The  plaintiff  idleging  and  insisting,  ui<^ 
the  defendants  denying,  that  it  bound  the  latter.    The 
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dispute  turned  chiefly  upon  the  tenth  article  of  the 
agreement.  The  company  having,  in  December,  1858, 
obtained  possession,  many  months  before  the  alleged 
award  was  mode,  viz.,  in  December,  1868. 

The  contention  upon  the  plaintiff's  part  was,  that  the 
period  of  one  month  in  the  tenth  article  of  the  agree- 
ment was  not  essential,  but  that,  notwithstanding  this 
language,  the  direction  and  notification  specified  in  the 
article,  might  well,  with  or  without  consent,  be  made  at 
a  time  after  the  expiration  of  one  month ;  but  that,  how- 
soever that  point  might  be  regarded,  there  was  contract 
or  conduct  on  the  part  of  the  defendants  sufficient  to 
warrant  the  award  being  effectually  made  on  the  5th  of 
March^  1859.  In  this  portion  of  the  case  the  plaintiff 
relied  very  much  on  certain  communications  that  had 
taken  place  between  Mr.  Glutton,  and  Mr.  John  Oakley 
a  land  surveyor,  occasionally,  employed,  by  the  company. 
Bat  Mr.  Oakley  seemed  not  to  have  been  employed  by 
the  company  as  their  engineer,  and  it  did  not  appear  to 
him  that  there  was  on  the  company's  part  a  clear  or 
siifiicient  agreement  or  consent  to  enlarge  or  extend  the 
time  of  one  month,  as  fixed  by  the  tenth  article  of 
the  agreement  of  the  22nd  of  June,  1858,  nor  did  it 
seem  to  him  that  there  was  conduct  on  the  part  of  the 
company,  or  of  any  authorised  agent  of  the  company, 
sufficient  to  preclude  the  Court  from  rejecting  the  alleged 
award  as  made  without  due  authority ;  and  that  therefore, 
in  his  opinion,  the  defendants  were  no  more  bound  by 
the  alleged  award  than  if  that  instrument  had  never 
existed. 

The  plaintiff's  counsel,  however,  had  ably  contended 
that  even  upon  this  hypothesis  the  plaintiff  was  entitled 
to  relief  under  the  bill  as  it  stood,  and  to  have  a  decree 
ordering  the  defendants  to  make  for  him  the  accommo- 
dation works,  which  he  required  from  the  defendants,  but 
his  Lordship  was  not  satisfied  (whatever  might  be  the 
actual  merits  of  the  case  apart  from  the  question,  as  to 
the  frame  of  the  bill),  that  on  the  form  of  the  record  as  it 
stood  relief  ought  now  to  be  granted. 

He  conceived  that  either  the  present  bill  should  be 
dismissed  without  prejudice  to  any  question  or  future 
suit ;  or  that  the  decree  should  be  discharged  without 
prejudice  to  any  question,  with  leave  to  the  plaintiff  to 
amend  his  bill  within  three  weeks  as  he  might  be  advised, 
confining  the  amendments,  however,  to  the  allegation  of 
matters  arising  out  of  the  agreement  of  the  22nd  of 
June,  1858,  or  founded  on  it,  or  connected  with  it,  and 
a  prayer  for  consequent  reUef ;  and  to  the  omission,  or 
alteration,  accordingly,  of  any  portion  of  the  bill,  as  it 
stood ;  all  costs  to  be  reserved. 

TauNER,  L.J.,  concurred  in  the  view  taken  by  his 
learned  brother,  and  said  that  there  were  two  principal 
questions  before  the  Court.  First,  whether  the  defendants 
were  bound  by  the  award  ;  and,  secondly,  whether  the 
defendants  by  their  conduct  had  waived  their  power  of 
objecting. 

This  was  a  case  in  which,  from  the  nature  of  the  sub- 
ject, time  would  be  of  the  essence  of  the  contract ;  still 


he  agreed  with  the  counsel  for  the  plaintiff,  that  the 
proof  of  waiver  ought  to  be  most  clear.  In  November, 
1858,  previous  to  the  company  taking  possession,  it  had 
been  agreed  what  accommodation  works  should  bo  made, 
and,  as  far  as  the  evidence  went,  there  was  no  trace 
of  any  other  works  than  these  being  required  by  Mr. 
Glutton,  nor  did  he  see  anything  contained  in  the  letters 
which  would  warrant  Mr.  Glutton  in  delaying  to  make 
his  award.  It  appeared  as  probable  tliat  it  was  the 
plaintiff  himself  who  had  hindered  the  award  from  being 
made,  as  that  the  hindrance  had  been  made  by  the  defen- 
dants ;  and  this  was  clear,  that  the  company  never  recog- 
nised the  alleged  award  as  an  award  after  it  was  made  : 
but  it  was  contended  by  the  plaintiff  that,  independent 
of  this  award,  there  was  sufficient  on  the  record  to  bind 
the  defendants.  The  bill,  however,  had  not  directed  the 
attention  of  the  defendants  to  that  point  The  plaintiff 
depended  and  rested  his  case  solely  on  the  award :  and 
they  would  not,  therefore,  be  justified  in  giving  a  decree 
•in  favour  of  the  plaintiff  as  the  record  stood.  The 
question,  therefore,  was,  whether  the  bill  should  be  dis- 
missed, or  liberty  be  given  to  the  plaintiff  to  amend. 

The  plaintiff,  in  support  of  his  claim  for  leave  to 
amend,  relied  upon  the  case  of  Bill  v.  Pitkin,  to  which 
reference  had  been  made.  The  defendants,  in  supxK>rt 
of  the  bill  being  dismissed,  relied  upon  the  case  of 
WoUts  V.  Hyde,  By  the  kindness  of  the  officers  of  the 
Court,  Mr.  Latham  and  Mr.  Murray,  he  had  obtained  a 
tolerably  full  account  of  the  case  of  Hill  v.  FiUcin, 

The  decree  in  FiUein  v.  HiU^  was  made  by  the  Lord 
Chancellor  on  the  11th  of  November,  1719,  and  from  a 
copy  of  that  decree  with  which  he  had  been  furnished,  it 
appeared  that  the  bill  certainly  did  not  distinctly  raise 
the  point  on  which  the  issues  were  directed,   but  it 
appeared  that  the  bill  did  contain  allegations  referring 
to  the  plaintiff  Mrs.  Filkin  having  been  brought  up  in 
the  Roman  Catholic  religion,  and  in  the  answer  it  was 
stated  that  the   ceremony  of  her  marriage   with  Mr. 
Filkin   had  been  twice  performed — once  in  a  Roman 
Catholic  chapel,  and  once  in  the  Fleet  Prison  by  a  person 
in  the  garb  of  a  minister  of  the  Church  of  England. 
There  were  therefore  matters  in  issue  which  bore  upon  the 
points  as  to  which  the  issues  had  been  directed.     The 
order  of  the  House  of  Lords,  bearing  date  the  13th  of 
May,  1720,  was  as  follows: — **That  such  part  of  the 
said  inquiry  complained  of  as   directs  the  trial  of  the 
several  issues  therein  mentioned  be  reversed,  and  that 
the  now  respondent,  the  plaintiff  in  the  original  bill, 
be  at  liberty  to  amend  the  said  bill  as  to  the  several 
matters  intended  to  be  tried  by  the  said  issues,  and  that 
the  said  decree,  as  to  all  other  matters  complained  of,  be 
affirmed."    After  this  order  was  made,   there  was,   as 
appeared  from  an  extract  from  the  Six  Clerks'  books,  an 
order  of  this  Court  to  amend  the  bill  dated  in  1720. 
Oddly  enough,  there  was  a  column  in  one  of  these  books 
which  set  out  the  course  of  the  proceedings,  and  in  this 
column  was  written — "Amended  by  order  of  IQth  of 
January,  1717,  and  the  20th  of  July,  1720,"  which  would 
be  just  after  the  order  of  the  House  of  Lords.    This  also 


412 


THE  NEW  REPORTS. 


La  feb-isk. 


appeared  upon  the  record  of  the  bill — "Amended  by  order 
dated  the  20th  of  July,  1720"— that  appeared  on  the 
record  of  the  bill,  but  the  actual  order  to  amend  could 
not  now  be  found.  Afterwards  there  were  several  orders 
to  amend.  Finally,  the  bill  was  dismissed  by  an  order 
bearing  date  the  year  1725.  This  case,  therefore,  was  a 
strong  authority  in  favour  of  giving  the  plaintiff  leave 
to  amend.  Bieddermami  v.  Seymour  (1  Beav.  597), 
where  Lord  Langdale,  in  his  judgment,  expressly  dealt 
with  the  poLQt  now  in  question,  was  likewise  favourable 
to  the  plaintiff's  contention  for  leave  to  amend  his  bilL 
Watts  V.  Hyde  was  distinguishable  from  the  present  case, 
for  there  relief  was  sought  in  respect  to  matters  quite 
distinct  from  the  matters  on  the  record. 

It  would  appear,  therefore,  that  the  true  rule  was  this, 
— to  give  leave  to  amend  where  the  matters  proposed  to 
be  introduced  by  amendment  were  already  in  issue,  but  to 
dismiss  the  bill  where  it  was  otherwise.  The  relief  now 
to  be  granted  should  be  confined  to  putting  in  issue  matters 
arising  out  of  the  agreement  of  the  22nd  of  June,  1858,4 
or  founded  thereon. 

Accordingly,  the  decree  of  the  Yice-Chancellor  was 
ordered  to  be  diacharged  without  prejudice  to  any  ques- 
tion, with  liberty  to  the  plaintiff  to  amend  at  his 
discretion. 

Note. — See,  as  to  right  to  amend, 

Thompson  v.  Judge ,  2  Drew.  414. 

Butterworih  v.  Bailey^  15  Ves.  S58. 

Earl  o/Cholmondeleyy.  Lord  Clintm,  2  V.  &B.  113. 

Allen  V.  Spring f  22  Beav.  615 ; 
and  cases  cited  in  the  note  thereto. 

It  should  be  observed,  as  regards  the  case  of  Hill  v. 
Filkinj  that  the  plaintiff  in  that  suit  was  an  infant,  and 
see  observations  thereon  by  Lord  Redesdale,  Mitfl  on 
PL  890.  The  report  of  this  case  in  Cooper  ttbi  sup.  sets 
out  the  several  proceedings,  but  makes  no  mention  of 
the  orders  to  amend. 


Lords  Justices.  |  ^^^^     ^sj^y,, 

14  Feb.  1863.       ) 
Suit — Fevne  Covert — Election. 

In  a  suit  in  which  husband  and  wife  were  co-plaiiUiffs, 
and  the  husband  died  before  decree,  and  (he  wife,  wUh 
knowledge  of  the  death  of  her  husband,  took  out  a  sum- 
mons subsequent  to  the  decree,  defenda/nt  being,  at  the  date 
of  the  summons,  ignorant  of  the  death  of  (he  husband : — 

Held,  That  the  widow  had  elected  to  continue  the  suit. 

The  bill  in  this  cause  was  filed  on  the  29th  of  June, 
1859,  by  Emma  Mills,  as  a  feme  sole,  against  Sarah 
Barlow  (since  deceased),  and  other  defendants.  The  bill 
was  amended  on  the  22nd  day  of  February,  1860,  and 
re-amended  on  the  6th  day  of  May,  1861,  in  virtue  of  an 
order  dated  the  29th  day  of  April,  1861,  by  making 
Joseph  Mills,  the  husband  of  the  plaintiff,  Emma  Mills, 
a  co-plaintiff;  when  the  defendant,  for  the  first  time, 
learned  that  the  plaintiff,  Emma  Mills,  was  a  married 
woman  at  the  time  of  filing  the  bill. 


After  a  protracted  litigation,  a  final  decree  was  mads 
in  the  matter  by  the  Lords  Justices,  on  the  22nd  day  of 
July,  1862,  whereby  the  plaintiff,  Joseph  Mills,  vm 
ordered  to  pay  unto  the  defendants,  Wallace  and  GUed. 
stanes,  the  amount  of  their  costs  in  the  cause,  when  taxed 
as  directed.  But  this  decree  was  not  finally  passed  unt] 
the  18th  of  August,  1862. 

On  the  24th  of  November,  1862,  a  summons  was  takes 
out,  as  admitted  by  her  counsel,  by  the  female  plaintif 
alone,  for  the  decree  of  the  22nd  day  of  July,  1862,  to  be 
served  on  certain  parties,  on  behalf  of  Richard  Tiel,  u 
infant,  his  testamentary  guardian  the  defendant  Sanh 
Barlow,  having  died  on  the  Ist  of  October,  1862 ;  «nd 
this  summons  was  heard  on  the  27th  of  November,  1862. 

Subsequently,  viz.,  on  the  17th  of  January,  1863,  tbe 
.defendant,  for  the  first  time,  discovered  that  the  plaintiff, 
Joseph  Mills,  had  died  on  the  20th  of  July,  1862,  the 
decree  of  the  Lords  Justices  having  been  made  on  thfl 
22nd  of  the  same  month. 

Bacon,  Q.C,,  and  Freding,  for  the  defendants,  Wallace 
and  Gledstanes,  stated  that  the  plaintiff,  Emma  Mills, 
and  her  solicitor  had  knowledge  of  the  death  of  Joseph 
Mills  at  the  time  they  took  out  the  summons  of  the 
24th  of  November,  1862 ;  and,  consequently,  that  by 
the  taking  out  of  that  summons  the  plaintiff,  Emma 
Mills,  had  elected  to  continue  the  suit  as  tiie  surriTing 
co-plaintiff,  and  they  moved  that  the  decree,  made  onths 
22nd  day  of  July,  1862,  might  be  varied— by  substi- 
tuting the  name  of  Emma  Mills,  widow,  as  the  sunriring 
plaintiff  in  the  cause  of  Mills  v.  Barloio,  for  the  name 
of  the  deceased  plaintiff,  Joseph  Mills,  in  that  part  of 
the  decree  which  ordered  that  the  late  plaintifij  Joseph 
MiUs,  should  pay  unto  the  defendants,  Wallace  and  Gled- 
stanes, the  amount  of  their  costs  in  that  cause,  when 
taxed  as  directed  by  the  decree. 

Frederick  C.  J.  Millar,  for  the  plaintiff;  Emma  Mills, 
denied, 

1st.  That  the  fact  of  the  plaintiff,  having  taken  out  a 
summons  after  the  death  of  her  husband,  her  co-plainti^ 
though  with  knowledge  of  his  death,  amounted  to  an 
election  to  continue  the  suit,  as  the  taking  out  of  siich 
summons  was  purely  an  administrative  act  consequent 
upon  a  decree  of  the  Ck>urt. 

2nd.  That  it  was  competent  for  the  Court  to  vanr  the 
decree  on  motion  in  so  material  a  point  as  that  now  it* 
quired  by  the  defendants,  Wallace  and  Gledstanes. 

TuKiB  L0RD8HIPS  said  that,  whatever  might  hare 
been  the  original  practice  of  the  Court,  it  was  now 
clearly  competent  for  them  to  vary  a  decree  on  motion ; 
and,  they  considered  that  Emma  Mills,  by  taking  oioi 
the  summons  with  knowledge  of  her  husband's  ^^ 
had  exercised  her  power  of  election  in  favour  of  continu* 
ing  the  suit  on  her  own  responsibility. 

The  motion  of  the  defendants  must,  therefore,  ^ 
allowed :  the  costs  of  the  motion  would  be  costs  in  the 
cause. 
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Manter  of  the  Bolls.  )  bromleyi;.  Williams. 
11,  12  Feb.  1863.  j 

Shipping  Insurance  Clvb — Pleading — Parties — 

Demurrer, 

A  inginJber  of  a  mutwU  shipping  i-nsurance  cltib,  whose 
tiumhers  are  nuTnerouSf  and  whose  affairs  are  managed 
by  the  members  generally,  assisted  by  the  treasurer  and 


monthly,  sign  all  cheques,  and  see  that  the  funds  are 
duly  appropriated. 

9.  The  secretary,  on  receiving  a  requisition  signed  by 
five  or  more  members,  shall  call  a  special  general  meet- 
ing ;  and  no  annual,  general,  or  special  meeting,  shall  be 
competent  to  transact  business,  imless  seven  or  mora 
members  are  present. 

14.  "\Mien  the  stock  of  the  club  is  reduced  below  5^. 
per  cent,  there  shall  be  a  payment  of  lO*.  per  cent,  per 


^  ...  -4  •    p     -J  -A  A  quarter  on  the  amount  msured  on  each  vessel ;  and  if  the 

secretary,  may  mjatiUaxn  a  suit  m  EquUy  against  some  of  [  j    .  ,  ^ .        ^       ,    .      «  . 

rands  are  at  any  time  found  insufficient  to  meet  the 


the  members,  as  representing  the  whole,  to  recover,  by  con- 
tributioth  among  the  m^emlters,  the  amov/nt  of  his  loss. 

Tlie  treasurer  and  secretary  of  such  a  club  arc  properly 
made  co-defendants,  there  being  no  committee  of  manage- 
ment, and  they  beirig  (he  actiTig  managers  of  the  asso- 
ciatioTi. 

The  bill  was  filed  against  the  treasurer,  the  secretary, 
and  seven  members  of  the  St.  Ives  Shipping  Insurance 


claims,  the  treasurer  shall  be  ordered  to  collect  from 
each  member  such  a  per-centage  as  shall  be  deemed 
necessary. 

16.  Any  member  neglecting  to  pay  any  premium,  call, 
or  fine,  for  the  space  of  one  calendar  month  after  it 
becomes  due,  and  notice  thereof  given  by  the  secretary, 
shall  pay  a  fine  of  101.  per  cent,  per  month  on  the 
amount ;  and  at  the  end  of  two  calendar  months  from 
Club,  and  contained  allegations  to  the  following  effect :—  khe  date  of  the  notice  shall  be  deprived  of  all  benefit  of 


The  members  of  the  club  consisted  of  a  large  number 
of  shipowners,  who  mutually  insured  the  ships  of  each 
other  against  loss,  and  agreed  to  contribute  to  such  loss 
in  rateable  proportion  to  the  extent  of  the  amount 
insured  by  them  respectively.  From  the  beginning  of 
1858  down  to  and  throughout  1860,  the  club  carried  on 
its  business,  and  was  regulated  by  certain  rules,  which 
wore  made  binding  upon  all  the  members.  Amongst 
them  were  the  following  : — 

Rule  1.  The  members  of  this  club  shall  be  owners,  part 
O'wners,  or  ship's  husbands  of  vessels  belonging  to  any 
port  in  the  United  Kingdom.  Its  affairs  shall  be  managed 
by  the  members  generally,  assisted  by  a  treasurer  and 
secretary  ;  but  only  one  member  in  respect  of  each  vessel 
shall  attend  its  meetings  and  vote,  such  member  being 
duly  deputed  for  that  purpose. 

2.  Annual  meetings  shall  be  held  on  the  first  Wednes- 
day in  January  and  March :  in  January  to  audit  the 
accounts,  and  to  elect  a  treasurer,  secretary,  auditors, 
finance  committee,  and  surveyors ;  in  March,  to  value 


insurance,  until  such  arrears  are  paid. 

26.  In  case  of  the  loss  of  any  vessel,  notice  thereof,  in 
writing,  must  be  sent  by  the  owner  or  master  to  the 
secretary,  without  delay ;  and  the  amount  insured  shall 
be  paid  to  the  owner,  or  to  his  order,  three  months  after 
such  loss  shall  be  proved  to  the  satisfaction  of  the  club. 

In  July,  1858,  John  Dale  became  a  member  of  the 
club,  in  respect  of  his  vessel,  "  The  Betsey,"  and  insured 
her  against  loss  in  the  sum  of  250/.  ;  and  such  insurance 
was  duly  entered  in  the  books  of  the  club  by  the 
secretary.  Down  to  October,  1860,  Dale  paid  to  the 
secretary  aU  premiums,  calls,  and  fines  due  from  him  ; 
but  by  mistake  omitted  to  pay  the  premium  which 
became  due  in  October,  1860.  On  the  18th  day  of  that 
month,  the*  defendant  Tonkin,  the  secretary,  sent  to 
Dale  a  notice  that  unless  the  premiums  then  due  from 
him,  amounting  to  8/.  15^.,  were  paid  on  or  before  the 
13th  of  November  then  next,  the  claim  of  Dale  upon 
the  club  would  be  forfeited. 

On  the  23rd  October,  1860,  "  The  Betsey"  was  totally 


all  vessels  in  the  club,  and  alter  the  rules,  if  necessary  ;  |  lost  at  sea. 


and  at  either  of  these  meetings  any  other  business  may 
be  transacted. 

3.  The  treasurer  shall  keep  the  accounts  of  the  club, 
collect  all  premiums,  calls,  fines,  and  other  items  of  in- 
come, and  dispose  of  the  same  in  accordance  with  the 
orders  of  the  annual  or  other  meetings ;  but  he  shall  not 
disburse  any  of  the  funds  unless  by  order  of  such  meet- 
ings, respectively  signed  by  the  chairman,  secretary,  and 
at  least  four  other  members. 

4.  The  secretary  shall  attend  all  meetings,  and  enter 
in  a  book  the  resolutions  which  from  time  to  time  may 
be  adopted.  He  shall  keep  a  record  of  aU  other  pro- 
ceedings, issue  the  notices  necessary  for  convening  meet- 
ings, preserve  all  letters,  notices,  and  papers  received  by 
him,  and  keep  a  copy  of  all  correspondence  carried  on  in 
behalf  of  tiie  club. 

5.  The  finance  committee  shall  consist  of  three 
members,  who  shall  examine  the  treasurer's  accounts 


On  the  25th  October,  1860,  Dale  sent  to  the  defendant 
Tonkin,  as  the  secretary  of  the  club,  notice  of  the  total 
loss ;  and  Tonkin  then  said,  that  the  premium  had  not  been 
paid,  and  desired  the  bearer  of  the  notice  to  go  back  to 
Dale,  and  tell  him  to  remit  to  Tonkin  the  said  sum  of 
3/.  J  5s,  In  consequence  thereof.  Dale,  on  the  following 
day.  remitted  32.  155.  to  Tonkin  through  the  Penzance 
Bank,  but  Tonkin  refused  to  receive  the  same,  and  returned 
it  to  the  bank  :  subsequentiy,  on  three  occasions  before 
the  18th  November,  1860,  Dale  sent  a  cheque  on  the 
said  bank  for  3/.  15^.,  which  Tonkin  on  each  occasion 
refused  to  receive ;  and,  finally.  Dale,  before  the  13th 
November,  1860,  tendered  to  the  defendant  Williams, 
the  treasurer  of  the  club,  the  sum  of  3/.  15^.  in  cash,  but 
Williams,  on  the  part  of  the  club,  refused  to  receive  the 
same,  and  the  premium  therefore  had  not  been  paid. 

In  1862  Dale  became  bankrupt,  and  the  plaintiff  was 
the  creditors'  assignee  of  his  estate  and  effects. 
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The  defendants  Tonkin  and  Williams  were,  tbroughout 
October,  1S60,  and  had  ever  since  been,  the  secretary 
and  treasurer  res|>ectivel7  of  the  club. 

The  plaintiff  had  applied  to  Tonkin  and  Williams,  as 
such  secretary  and  tre<asuror,  for  payment  of  the  said 
sum  of  250^.,  offering  to  allow  the  amount  of  the  unpaid 
premium  to  be  deducted  therefrom,  but  the  said  defen- 
dants refused  to  pay  the  same. 

The  other  defendants  were  seven  members  of  the  club 
at  the  time  of  the  loss  of  "  The  Betsey,*'  and  stiU  con- 
tinued to  be  members ;  they  denied  the  liability  of 
themselves,  and  other  the  members  of  the  dub,  to  pay 
the  plaintiff  the  said  2501 

There  was  not  (so  far  as  the  plaintiff  could  discover), 
in  the  year  1860,  or  at  any  other  time,  any  finance  com- 
mittee appointed  by  the  club,  or  any  otlier  committee  by 
which  the  affiEiirs  of  the  club  were  managed. 

The  otlier  persons  who  were  members  at  the  time  of 
the  loss  of  "The  Betsey*  were  very  numerous,  and  the 
number  was  so  great  that  it  was  not  practicable,  with- 
out great  inconvenience,  to  make  them  all  parties,  and 
n  fact,  to  have  done  so  would  hare  rendered  it  impossible 
to  prosecute  the  suit  with  effect 

The  plaintiff,  therefore,  charged  that  the  defendants 
mfiiciently  represented  the  members  who  were  liable  to 
pay,  or  contribute  towards  payment  of^  the  said  2507. , 
and  that  they  ought  to  be  decreed  to  pay  or  raise  the 
amount  due  to  plaintiff. 

The  bill  prayed  a  declaration  that  the  plaintiff,  as  the 
assignee  of  Dale,  was  entitled  to  be  paid  t^e  said  sum  of 
250^.,  with  interest  (after  deducting  therefi-om  the  pre- 
mium properly  payable  in  respect  of  the  insurance  of  the 
said  vessel  at  the  time  of  the  loss  thereof),  out  of  the 
monies  and  property  of  tlie  club,  or  by  the  rateable  con- 
tribution of  the  persons  who  were  members  thereof  at 
the  time  of  tlie  loss  of  the  vessel ;  and  that  the  defen- 
dants might  be  decreed  to  pay  the  amount  out  of  the 
fuuds  of  the  club,  or  cause  the  same  to  be  raised  and 
paid  by  the  persons  who  wei*o  members  at  the  time  of 
the  loss  of  the  vessel,  or  such  of  them  as  were  liable  to 
contribute  thereto  ;  according  to  tlio  rules  of  the  club, 
and  the  customary  mode  of  pa3rment  and  satisfiution  of 
claims  in  use  in  the  club. 

The  treasurer,  the  secretary,  and  the  remaining  de- 
fendants, put  in  three  several  demurrers  for  want  of 
equity. 

Speed f  for  tlie  demurrer  of  the  seven  members  of  the  club. 

1st.  The  society  was  an  illegal  society,  as  being  an 
association  for  insuring  ships  without  having  any  poli- 
cies ;  it  was  not  allied  that  there  was  any  policy, 
85  Geo.  3,  c.  68,  s.  11. 

2nd.  There  was  no  liability  of  the  defendants  shown 
on  the  bill :  no  allegation  that  they  were  liable  :  and 
nothing  in  the  rules  of  the  dub  to  show  a  personal 
liability  of  the  members.  ^J[£,  there  were  any  x)ersonal 
liability,  it  was  several,  not  joint,  and  the  members  could 
not  be  sued  jointly, 

Strong  v.  Uarvty,  8  Bing.  804. 


3rd.  On  the  merits,  the  plaintiff  was  not  entitled  to 
recover,  by  reason  of  the  non-payment  of  tbo  piiemiam, 
no  tender  of  which  was  made  imtil  aftor  it  was  knoTo. 
that  the  ship  was  lost. 

SotUJigate,  Q.C.,  and  Bevir,  for  the  bill. 

1st.  The  bill  was  not  demurrable  fbr  want  of  eqmt}% 
Taylor  v.  Dean,  22  Beav.  429. 
ffutchiiiatm  v.  Wright,  25  Beav.  444. 
Tarnhull  v.  Woolfe,  8  Git  91  (reversed,  cm^,  p.  1 : 
but  on  the  merits). 

Tliis  was  an  association  of  several  hundred  members :  tL^ 
remedy  at  law  would  be  only  by  a  separate  action  again< 
each  member,  and  it  was  impossible  to  obtain  reli*-:*, 
except  by  a  bill  in  equity  to  enforce  contribution  IKhl 
the  members. 

2nd.  The  point  as  to  the  illegality  of  the  tranaaetioc, 
for  want  of  a  policy  of  insonmce,  was  raised  in  Taylar  t. 
Dean,  and  was  overruled.  The  85  Geo.  8»  c  63,  h^i 
reference  only  to  insuriince  by  underwriters ;  its  pro- 
visions were  to  the  effect,  that  no  unstamped  poli  7 
should  be  underwritten,  the  object  being  partly  fisc^ 
and  partly  to  prohibit  gambling  transactions  amon^^* 
underwriters.  This  was  not  an  insurance  by  under* 
writers ;  and  a  policy  of  insurance  was  not  necessary, 
PaUison  v.  Mills,  1  Dow  &  CL  342. 

8rd.  There  was  a  clear  contract  on  the  part  of  tht 
members  to  contribute  to  the  payment  of  the  insuraoce 
moneys,  and  a  meeting  of  members  (of  whom  seven  were 
a  quorum)  had  power  to  call  for  such  contribution. 

4th.  The  plaintiff  relied  on  the  sixteenth  rule,  as 
entitling  him  to  recover,  notwithstanding  the  non-pay- 
ment, before  the  loss,  of  the  premium  which  fell  due  on 
the  13th  October,  1860. 

Speed,  in  reply,  urged,  that  there  was  no  allegation  of 
personal  liability  of  the  defendants ;  for  all  that  appeari^l 
they  might  have  i)aid  every  shilling  of  contribution  to 
the  club,  which,  by  the  rules,  they  were  bound  to  pay. 
PaUison  v.  Mills  had  nothing  whatever  to  do  with  th<^ 
present  case.  In  Taylor  v.  Dean  the  85  Geo.  8,  c  68. 
was  not  referred  to.  In  MutcJUnson  v.  Wright  there  w«£. 
a  policy  :  in  that  case,  moreover,  the  defendants  wenf 
the  managing  committee,  whilst  here  they  were  not ;  but 
were  simply  seven  members  selected  at  random. 

The  Master  of  the  Rolls  reserved  judgment. 

Speed,  for  the  sovei'al  demurrei-s  of  the  treasurer  and 
secretary. 

The  bill  contained  no  allegation  that  either  the  trea- 
surer or  secretary  was  a  member  of  the  dub  ;  they  wer.^ 
made  defendants  simply  as  treasurer  and  secretary  ;  th'-v 
were  mere  witnesses,  made  parties  for  the  purpose  of  dis- 
covery only, 

How  v.  Best,  5  Mad.  19. 

An  officer  of  a  corporation  might  be  made  a  co-defendant 
witli  the  corporation  for  the  purpose  of  discovery  ;  tb* 
reason  was,  that  a  corporation  could  not  answer  otht^r^i^.* 
than  under  their  common  seal,  and,  therefore,  tLou^L 
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they  answered  falsely,  there  was  no  remedy  against  them 
for  perjury, 

MUford  on  Pleading,  188  (old  paging). 
This  exception  to  the  general  rule,  that  a  mere  witness 
ought  not  to  be  a  defendant,  was  established  by  long 
practice,  though  questionable  upon  principle, 

Fenion  v.  Hughes,  7  Ves.  288,  289  ; 
But  the  exception  applied  only  to  corporations,  and  not 
to  a  suit  against  individuals,  the  reason  for  it  being 
wholly  inapplicable  to  a  private  association. 

SoiUhgaUy  Q.C.,  and  Bevir,  argued  that  the  treasurer 
and  secretary  were  made  parties  not  for  discovery  only, 
but  as  acting  managing  officers  of  the  club,  against  whom 
relief  was  sought.     They  referred  to, 

Cfreat  Western  Railvoay  Company  r.  RushmU,  5  De 

G.  &  Sm.  290, 
Simpson  v.  Denison,  7  Rail.  Ca.  483, 
Seman  r.  Rufford,  1  Sim.  (n.  s.)  550, 
Sturge  v.  Eastern  Union  RaUway  Company^  7  De 
G.  M.  &  G.  158, 
and  numerous  other  cases  in  which  officers  of  associations 
had  been  joined  as  co'defendants. 

Speedy  in  reply,  pointed  out  that  the  cases.cited  were 
all  against  corporations  or  officers  of  corporations.  The 
directors  of  a  railway  company,  c.  gr.,  were  made  parties 
on  a  different  principle,  the  object  of  a  bill  to  which  they 
were  defendants  being  usually  to  restrain  them  from 
doing  some  act  which  would  interfere  with  the  rights  of 
the  shareholders  generally,  or  some  class  thereof.  He 
submitted  that,  if  the  present  demurrers  were  overruled, 
in  any  suit  against  a  private  partnership,  the  clerks  or 
servants  of  the  firm  might  be  joined  as  defendants. 

The  Master  of  the  Rolls  reserved  judgment. 


12  Feb.  1863. 

Thb  Master  op  the  Rolls  overraled  all  the  demurrers, 
and  said — As  to  the  objection  that  the  association  was  an 
illegal  one,  it  appeared  to  be  a  club,  the  members  of 
wliich  put  into  a  common  fund  sums  proportionate  to 
the  amounts  for  which  they  respectively  insured  their 
own  ships ;  it  was,  in  fact,  a  joint-stock  company,  in 
which  each  member  set  a  value  upon  his  own  ship,  and 
paid  a  contribution  in  proportion  thereto.  This  was  not 
an  illegal  society.  The  35  Geo.  3,  c.  63,  was  intended  to 
prohibit  gaming  transactions  amongst  imderwriters,  and 
related  to  policies  by  underwriters,  but  did  not  prevent 
shipowners  from  uniting  for  their  mutual  assurance. 

As  to  the  objection  that  the  defendants  were  not  the 
proper  persons  to  be  .sued,  the  bill  alleged  that  there  was 
no  finance  committee,  and  no  body  of  management ;  it 
was  only  by  suing  individual  members  that  relief  could 
bp  obtained.  To  suit  the  exigencies  of  modem  times,  the 
stricter  rules  which  formerly  prevailed  had  of  late  years 
boon  relaxed,  so  that  where  the  number  of  parties,  all 
liaving  the  same  interest,  was  so  great  that  to  require 
t\\c  presence  of  all  would  render  the  suit  impracticable, 
and  amount  to  a  denial  of  justice,  it  was  sufficient  to 
.select  a  few  as  representatives  of  the  whole  class.    The 


present  cose  seemed  to  be  within  this  principle,  and  the 
bill  was  sustainable.* 

As  to  the  demurrers  of  the  treasurer  and  secretary,  it 
was  true  the  bill  did  not  contain  an  express  allegation 
that  they  were  members  of  the  club  ;  but  they  were  part 
of  the  governing  body,  and  the  affairs  of  the  club  were 
managed  by  the  members  generally,  assisted  by  the  trea- 
surer and  secretary.  The  treasurer,  moreover,  had  pos- 
session of  the  funds,  and  was  bound  to  account  for  the 
management  thereof,  and  the  plaintiff  was  entitled  to  call 
upon  him  to  account  for  the  manner  in  which  the  funds 
had  been  administered.  The  treasurer  and  secretary 
were  properly  made  parties,  not  on  the  ground  on  which 
the  officers  of  a  corporation  were  joined,  but  as  being  the 
acting  managers  of  the  association. 

As  to  the  objection  on  the  merits,  the  plaintiff  relied 
upon  the  16th  rule  of  the  club,  the  terms  of  which  were 
somewhat  ambiguous.  The  question  arose  whether  pay- 
ment of  the  premium,  after  the  loss  of  the  vessel  was 
known  to  the  owner,  would  entitle  him  to  recover  the 
amount  of  the  insurance.  That  question  the  plaintiff 
was  entitled  to  have  argued,  and  it  must  be  determined 
at  the  hearing. 

•  iVofe.—See 
Pare  v.  Clegg,  29  Beav.  589, 
where  it  was  held  that  a  friendly  society,  which  had  no 
treasurer  nor  board  to  represent  it,  and}  having  become 
insolvent,  had  ceased  to  exist,  was  sufficiently  repre- 
sented on  the  record  by  the  trustees  and  by  one  of  each 
class  of  its  members  not  represented  by  the  plaintiff. 

Master  of  tlie  Bolls. )  Weld  v.  Loxdok  akd  Soitth 
13,  14  Feb.  1863.       )       Western  Railway. 

Lands  Clauses  Act,  s,  16 — Compulsory/  Powers — 
Subscription  of  wlu>U  Capital  not  a  Condition 
Precedent — Words  incorporating  General  Acts — 
"  Except  so  far  as  Expressly  Varied" 

A  raUway  company  already  in  existence  obtained  an 
Act  atUhorising  tliem  to  tnake  another  railway ,  and  to 
raise  additional  capital  for  the  purpose.  The  Act  incor- 
porated the  Lands  Clauses  Act,  1845,  except  so  far  as  it 
toas  thereby  expressly  varied  : — 

Held,  that,  notwithstanding  sect.  IQ  of  the  Lands 
Clauses  Act,  the  company  might  take  land  compulsorily 
witJiout  first  showing  that  the  capital  auOwrised  to  be  raised 
had  been  subscribed  for. 

Whether  a  special  Act  only  incorporates  *'' such  parts  oj 
a  general  Act  ca  are  applicable  to,  and  not  inconsistent  with 
the  special  Act,**  or  **the  whole  Act,  except  so  far  as  its 
provisions  a/re  expressly  varied  by  the  special  Act y*^  maJxs 
no  difference  in  the  application  of  the  general  to  tlie  special 
Act. 

This  was  the  hearing  of  a  suit  to  restrain  the  defend- 
ants from  taking  certain  lands,  belonging  to  the  plaintiff, 
compulsorily  under  the  powers  of  the  South  Western 
Railway  Act,  1859  (22  &  23  Vict.  c.  xliv.},  on  tliis  gi'ound 
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among  others,  tIz.,  that  the  defendants  had  not  raised 
the  capital,  which  they  had  been  empowered  by  that  Act 
to  raise  for  the  purposes  of  the  works  thereby  authorised. 

Sect.  16  of  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  is  as  follows  :— 

**  Wliere  the  undertaking  is  intended  to  be  carried 
into  effect  by  means  of  a  capital  to  be  subscribed  by  the 
promoters  of  the  undertaking,  the  whole  of  the  capital 
or  estimated  sum  for  defraying  the  expenses  of  the  un- 
dertaking shall  be  subscribed  under  contract  binding  the 
parties  thereto,  their  heii-s,  executore,  and  administrators, 
for  the  'payment  of  the  several  sums  by  them  respec- 
tively subscribed,  before  it  shall  be  lawful  to  put  in 
force  any  of  the  powers  of  this  or  the  special  Act,  or 
any  Act  incorporated  there^vith,  in  relation  to  the  com- 
pulsory taking  of  land  for  the  purpose  of  the  under- 
taking." 

Sect.  17  enacts,  tliat  a  certificate  under  the  hand  of 
two  Justices  certifying  that  the  whole  of  the  prescribed 
Bum  had  been  subscribed,  shall  be  sufficient  evidence 
thereof. 

Sect  2  of  the  South  Western  Railway  Act,  1859,  in- 
corporated the  Ijands  Clauses  Act,  1845,  save  so  far  as 
the  clauses  and  provisions  thereof  were  expressly  varied 
or  excepted,  by  the  former  Act. 

Sect.  19  of  the  same  Act  enacted,  that  the  undertaking 
of  the  company  should  comprise  the  lands  and  works 
from  time  to  time  vested  in  the  company  under  the 
authority  of  the  Company's  Acts,  or  any  of  them,  and 
that  Act  respectively. 

Sect.  34  enacted  that,  for  the  purposes  of  the  works 
by  that  Act  authorised,  and  the  general  purposes  of  their 
undertaking,  the  company  from  time  to  time  might  raise, 
by  the  creation  and  issue  of  now  shares,  any  sum  not 
exceeding  100,000/. 

The  defendants,  by  their  answer,  admitted  that  they 
had  not  procured  the  certificate  required  by  the  l7th 
sect,  of  the  Lands  Clauses  Act,  but  contended  that  the 
16th  sect,  of  the  latter  Act  was  inapplicable  to,  and  in- 
consistent with,  the  South  Western  Railway  Act,  1859. 

Baggallay,  Q.C.f  and  Scfunriberg,  for  the  plaintiff,  said 
that  they  should  not  have  relied  upon  the  mere  absence 
of  the  Justices'  certificate,  but  in  this  case  the  capital, 
which  the  Act  authorised  the  company  to  raise,  had,  in 
fact,  not  been  subscribed  for. 

They  then  proceeded  to  argue  that  the  only  capital 
which  had  been  raised  by  the  company  since  the  passing 
of  the  Act  of  1859,  had  not  been  so  raised  as  to  be  appli- 
cable to  the  purposes  of  that  Act. 

Sdtoyn,  Q,C.  and  C.  M.  Roupcll,  for  the  defendants, 
contended  that  the  16th  sect,  was  only  intended  to  apply 
where  the  special  Act  created  a  new  company,  not  where 
the  company  authorised  to  carry  out  the  undertaking  was 
already  in  existence,  and  had  abundant  funds  for  the 
purpose, 

Reg,  V.  Great  Western  Railway  Company,  1  Ell.  &  B. 
253,  260. 

Baggallay,  Q.C.  in  reply,  contended  that  Reg,  y.  The 


Great  Western  Railway  was  distinguishable  &om  the  pre- 
sent case.  Tlie  special  Act  in  that  case  only  incorpont«d 
such  ])arts  of  the  Lands  Clauses  Act  as  were  "  applicable 
to,  and  not  inconsistent  with  the  provisions  thereof,"  not 
as  here,  the  whole  Act,  except  so  far  as  it  was  expressly 
varied. 

14  Feb.  1863. 

The  Master  of  the  Rolls  held,  that  the  16th  sect. 
of  the  Lands  Clauses  Act  did  not  apply  in  the  present 
case.  The  object  of  that  section  evidently  was  to  pre- 
vent mere  rival  schemes  from  being  set  on  foot,  a&d 
to  secure  landowners  from  being  disturbed  in  the  pos- 
session of  their  property  for  the  purposes  of  an  under- 
taking, unless  there  was  some  reasonable  prospect 
of  its  being  carried  into  effect.  The  question  would, 
however,  have  been  one  of  great  nicety,  if  it  had  not 
been  really  decided  by  Reg,  v.  The  Great  Western  Railmy 
Company.  There  was  no  substantial  difference  between 
the  words  incorporating  the  Lands  Clauses  Act  in  either 
special  Act.  Where  the  provisions  of  a  special  Act 
had  made  a  particular  clause  of  the  incorporated  Act 
inapplicable  and  inconsistent,  that  claose  was,  in  his 
opinion,  expressly  varied.  It  was  not  neoeasaiy  to  enact 
in  express  terms  that  the  particular  clanse  should  be 
varied. 


Master  of  the  Bolls 

14  Feb.  1868. 


•{ 


Re  Commercial  DisoouKT 
Company  Limited. 
Coopeb's  Case. 


Companies  Act,  1862 — Sth  rule  of  Orden  of  Nor. 
ISG2—Windins^  up^Two  PetUicyM—Costt" 
Official  Liquidator  token  appointed  at  tk 
hearing. 

Where  one  petition  for  the  winding  up  of  a  company 
had  been  presented,  but  the  eanduet  of  the  petUicner  modi 
it  doubtful  whether  he  was  in  earnest,  the  costs  of  a  second 
petition  were  allowed. 

The  practice  of  presenting  two  petitions  for  the  wind- 
ing up  of  the  same  company  disapproved. 

The  Court  will  not  appoint  an  official  liquidator  at  th^ 
hearing  of  a  petition,  unless  all  the  parties  are  agreed  a^ 
to  the  person  to  be  appointed. 

This  was  the  hearing  of  two  petitions,  x>resented  under 
the  Companies  Act,  1862,  for  the  winding  up  of  the  sain* 
company ;  one  of  which  also  asked  that  a  particuKv 
person   might  be  appointed  official  liquidator. 

The  first  petition  (Cooper^s)  was  presented  on  the  23n] 
of  January,  1863,  through  the  solicitors  for  the  com- 
pany. On  the  same  day  the  company  issued  notices 
convening  a  meeting  for  the  2nd  of  February,  to  consider 
(inter  alia)  resolu,tion    for  a  voluntary  winding  up. 

At  the  meeting  held  on  the  2nd  of  Febniaiy,  pursuant 
to  these  notices,  a  voluntary  winding  up  was  resolved 
upon,  and  Cooper  (the  petitioner)  was,  with  his  oim 
consent,  appointed  one  of  three  liquidators  to  cany  out 
the  winding  up.  These  liquidators  were  to  have  5  per 
cent,  commission  on  all  moneys  scceived  by  them. 
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On  the  next  day  (the  8rd  of  Febraary),  Drage,  who 
was  a  holder  of  thirty  shares,  and  also  claimed  to  be  a 
creditor,  presented  another  petition  for  the  winding  up 
of  the  company,  asking,  in  addition,  that  Mr.  Edward 
Hart  might  be  appointed  the  official  liquidator. 

• 

Beavan  (ffobhause,  Q.C.,  with  him),  for  Cooper,  asked 
that  the  common  winding-up  order  might  be  made  upon 
his  petition. 

Baggallay,  Q.C,,  and  7.  iV.  Higgins,  for  Drage,  after 
stating  that  some  of  the  directors  had  claims  of  a  vety 
questionable  nature  against  the  company,  contended  that 
the  conduct  of  the  winding-up  order  ought  to  be  given 
to  some  one  unconnected  with  the  company,  and  that 
Cooper's  petition  was  only  a  sham,  put  on  the  file  in 
order  to  keep  the  ground  clear  from  any  other  petition 
for  a  compulsory  winding  up,  and  would  never  have 
been  proceeded  with  but  for  the  presentation  of  Drage's 
petition. 

They  also  stated  that  it  was  desirable  to  have  an 
official  liquidator  appointed  as  soon  as  possible,  which 
could  be  done  at  once  under  the  8th  of  the  Winding-up 
Rules  of  Nov.,  1862,  and  offered  to  read  affidavits  as  to 
Mr.  Hart's  qualifications. 

[The  Master  of  the  Rolls  declined  to  hear  these  affi- 
davits.] 

EoosbtiLrghf  for  certain  creditors,  objected  to  the  ap- 
pointment of  Mr.  Hart  as  official  liquidator,  and  asked 
that  the  costs  of  the  second  petition  (Drage's)  might  be 
disallowed. 

Selwyn^  Q^C,  for  the  company,  contended  that  the 
second  petition  was  unnecessary.  A  petition  for  a  wind- 
ing-up order  was  not  like  a  bill  for  the  administration  of 
an  estate,  a  proceeding,  as  it  were,  ex  parUy  over  which 
the  other  parties  entitled  to  the  like  relief  had  no 
controL  A  winding-up  petition  was  fixed  to  be  heard  on 
a  particular  day,  of  which  notice  was  given  by  advertise- 
ments, and  any  parties  interested  might  then  appear  and 
insist  upon  an  order  being  made.  A  petition  once  pre- 
sented could  not  be  withdrawn.  The  application  for 
the  appointment  of  an  official  liquidator  might  have 
been  made  without  a  separate  petition. 

He  also  contended,  that  the  practice  of  applying  for 
the  appointment  of  a  x>articular  person,  as  official 
liquidator,  was  very  inconvenient  and  expensive. 

BaggaUay,  Q.C.  (in  reply),  argued,  that  if  Cooper^s 
petition  had  been  the  only  one,  he  might,  by  not  appear- 
ing at  the  hearing,  have  prevented  any  order  from  being 
made. 

The  Masteb  of  the  Rolls  expressed  a  great  objection 
to  the  presentation  of  two  petitions  for  the  winding  up  of 
the  same  company.  In  the  present  case  he  thought  that 
the  first  petition  would  have  been  found  sufficient  for  all 
purposes,  although  it  had  been  presented  by  the  solicitors 
of  the  company.  But,  inasmuch  as  Cooper,  by  accepting 
the  office  of  liquidator  under  the  voluntary  winding  up, 
had  given  the  second  petitioner  sufficient  ground  for 


suspecting  that  he  was  not  in  earnest,  he  should  allow 
the  costs  of  the  second  petition.  Cooper  would  have  the 
carriage  of  the  order,  which  would  be  made  upon  the  first 
petition. 

His  Honour  also  objected  to  the  practice  of  inserting  a 
prayer  in  the  petition  for  the  appointment  of  a  particular 
I^erson  as  official  liquidator.  The  object  of  this  part  of 
the  Grenoral  Order,  which  had  been  very  carefully  con- 
sidered, was  to  enable  the  Court,  in  cases  where  all 
parties  had  agreed  to  the  appointment  of  a  well-known 
person  as  official  liquidator,  to  make  the  appointment 
immediately,  and  thus  accelerate  the  proceedings.  If 
this  objectionable  practice  were  to  be  adopted  generally, 
the  only  effect  of  the  order  would  be  to  transfer  the 
expensive  contest,  which  had  formerly  taken  place  in 
chambers,  to  the  hearing  of  the  petition.  As  the  point 
was  a  new  one,  he  should  not  make  the  second  petitioner 
pay  the  costs  of  this  part  of  the  petition  ;  but,  for  the 
future,  he  wished  it  to  be  understood,  that  he  would  not 
at  the  hearing  of  a  winding-up  petition,  entertain  any 
question  as  to  the  appointment  of  an  official  liquidator, 
unless  all  the  parties  were  agreed  as  to  the  person  to  be 
appointed. 

Master  Of  the  BoUs.  I   jj,  lease's  Will. 
14,  16  Feb.  1863.        ) 

Trustee  Belief  Act — Tntstee  capricmuiy  throwing 

up  Trust — Casts, 

A  testator  directed  his  trustees  to  invest  1,100Z.,  part  of 
his  residuary  estate,  in  Consols,  and  hold  (hem  upon  cer- 
tain tntsts  of  a  complicated  character.  The  trustees 
invested  the  1,100^.  accordingly,  A  few  months  afler- 
toards,  stnder  an  erroneous  impression  that  certain  sufh 
sequent  cvctUs  had  made  the  execution  of  the  trusts  more 
difficult,  they  transferred  the  fund  into  Court,  under  the 
Trustee  Relief  Act,  first  deducting  their  costs. 

A  petition,  presented  for  the  payment  of  the  dividends 
of  the  fund,  asked  that  the  trustees  might  pay  Vie  costs. — 

Held,  thai,  although  the  trustees  were  not  liable  to  pay 
the  costs  of  getting  the  fund  out  of  Court,  they  were  not 
entitled  to  their  costs  of  the  petition. 

Upon  a  petition,  under  the  Trustee  Relief  Act,  the 
Court  has  no  jurisdiction  to  order  the  trustees  to  refund 
any  sum  retained  by  them  for  their  costs. 

This  was  a  petition  under  the  Trustee  Relief  Act. 

Frederick  Leake,  by  his  will,  dated  the  7th  of  Sep- 
tember, 1859,  gave  all  his  real  estate,  and  the  residue 
of  his  personal  estate,  to  two  trustees,  upon  trusts  for 
sale  and  conversion,  and  directed  that  out  of  the  pro- 
ceeds of  such  sale  and  conversion,  1,100/.  should  be 
invested  in  Consols,  upon  trust  to  empower  the  petitioner 
Charlotte  Connelly,  then  Charlotte  Kitchen,  to  receive 
the  annual  produce  during  her  life,  and,  after  her  decease, 
then,  as  to  the  capital  as  well  as  the  annual  pro- 
duce, in  trust  for  certain  other  persons  :  and  the  testator 
thereby  declared  that,  "if  during  the  life  of  the  said 
Charlotte  Kitchen,  the  said  annual  produce,  or  any  part 
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thereof^  shoald  by  any  means  whatcYcr,  vest  in  or 
become  payable  to  any  other  person,  or  persons,  than 
the  said  Charlotte  Kitchen,  then  the  trusts  thereinbefore 
contained  in  her  favour  should,  as  to  the  annual  produce 
which  should  so  vest  in  or  become  payable  to  any  other 
person,  or  persons,  thenceforth  absolutely  cease,  and  the 
same  annual  produce  should,  during  the  remainder  of  her 
life,  be  applied  in  the  same  manner  as  the  same  would 
be  applicable  if  she  were  dead." 

The  testator  died  on  the  15th  of  December,  1860,  and 
the  trustees  of  his  will,  previously  to  April,  1862,  in- 
vested the  1,100Z.  in  the  purchase,  in  their  own  names, 
of  1,198Z.  185.  2d.  3  per  cent,  stock. 

Charlotte  Kitchen  married  Edward  Connelly  on  the 
19th  of  May,  1862,  prior  to  which  they  both  exe- 
cuted an  indenture,  dated  the  6th  of  May,  1862,  where- 
by Connelly  declared  that  the  trustees  of  Leake's  will 
should,  during  the  then  intended  coverture,  pay  the 
income  of  the  1,198^.  18^.  2d,  stock  to  Charlotte  Kitchen, 
for  her  separate  use,  independently  of  Connelly,  and 
without  power  of  anticipation. 

The  tnistees  of  the  will  were  nominally  parties  to  this 
indenture,  but  they  apiwently  knew  nothing  of  it  until 
the  26th  of  ^lay,  when  notice  of  the  marriage  and  a 
copy  of  the  indenture  were  served  upon  them. 

On  the  21st  of  November,  1862,  the  trustees  of  the 
wiU,  after  selling  out  161,  19s.  6rf.  stock,  to  answer  their 
costs  in  relation  to  the  trusts,  transferred  the  residue  of 
the  1,1 98Z.  ISs.  2d.  stock  into  Court,  under  the  Trustee 
Relief  Act. 

The  petition  (which  was  that  of  Mrs.  Connelly,  by  her 
husband  and  next  friend)  asked  that  the  trustees  might 
replace  the  161,  19s,  6d.  sold  out  for  costs  ;  that  the 
dividends  of  the  stock  might  be  jMud  to  her  on  her 
separate  receipt,  and  that  the  trustees  might  juiy  the 
costs  of  the  petition. 

The  parties  entitled  in  remainder  did  not  appear  upon 
the  petition,  but  the  trustees  produced  in  evidence  a 
memorandum  signed  by  some  of  them  by  which  they 
claimed  the  whole  fund  discharged  from  Mrs.  Connelly's 
life  interest.  This  memorandum,  however,  was  only 
dated  ill  February,  1863. 

Sehnjn,  Q,C,,  and  CcUdeeoU,  for  the  petitioner,  con- 
tended, "that  it  was  perfectly  dear  that  her  life  interest 
had  not  been  forfeited, 

Bonficldy.  Ilassell,  1  K.  R  254  ; 
and  asked  that  the  trustees  might  pay  the  costs, 

Jle  KnvjhVs  Trusts,  27  Beav.  45. 

lU  WoodhurrCs  Will,  1  De  G.  &  J.  388. 
[The  Master  of  the  Rolls  observed,  that  where  a  fund 
Wtis  settled  upon  one  person  for  life,  with  remainders 
over,  the  trustees  were  clearly  entitled  to  dischax^  them- 
selves by  paying  the  fund  into  Court ;  he  should,  there- 
fore, not  make  the  trustees  pay  any  costs ;  but  he  should 
hear  the  trustees  as  to  their  right  to  receive  cost&  The 
difHculties  involved  in  the  trust  seemed  to  have  been 
diminished  rather  than  increased  by  the  settlement  and 
marriage,  and  if  the  fund  had  been  paid  into  Court  before 


I. 


it  was  completely  severed  from  the  testator^s  estate,  the 
costs  of  paying  it  in  would  have  come  out  of  the  residue, 
and  not  out  of  the  fund  itself.  Although  he  had  no 
jurisdiction  to  bring  into  Court  money  retained  by  th^? 
trustees  for  their  costs,*  the  circumstance  might  induce 
him  to  withhold  their  costs.] 

BaggaUay,  Q.C.f  and  Speed,  for  the  tnutees,  ai^ed 
that  the  question  whether  the  life  interest  had  been  for- 
feited was  not  free  from  doubt,  and  that  the  settlement 
to  the  separate  use  of  the  petitioner  had  maiie  the  trust 
more  onerous  ;  that  the  trusts  of  appointing  new  trustees 
would  have  come  out  of  the  fund. 

[The  Master  of  the  Rolls  observed,  that  trustees  who  had 
accepted  a  trust  could  not  afterwards  get  themselves  dis- 
charged, except  at  their  own  costs,  unless  they  could 
show  that  the  circumstances  had  materially  changed. 

Selvnjn,  Q.0,,  referred  to  a  case  before  Lord  Langdale, 
apparently, 

Oreenteood  T.  Wakefard,  1  Beav.  576,  681.] 
They  also  cited,  as  to  right  of  the  trustees  to  their  costs, 
Me  Wylb/s  Truste,  28  Beav.  458. 
Jie  Eyre,  V.-C.  W.  Morgan's  Ch.  Acts  &  Orders,  55 

(3rd  ed.). 
Re  Willums'  Truste,  6  W.  R.  218  ;  4  K.  ft  J.  87. 
Re  HeadiiigtorCs  Trusts,  27  L.  J.  Ch.  176  ;  V.-C.  K. 
As  to  the  propriety  of  deducting  the  costs  of  paying  the 
fund  into  Court, 

Rt  FeUhairCs  Trusts,  1  K.  &  J.  583. 
Jenour  v.  Jtnoxir,  10  Ves.  562. 

The  Mastek  of  the  Rolls  said,  that  he  was  sorry 
not  to  be  able  to  give  the  trustees  their  costs,  as  he  had 
no  doubt  that  they  had  acted  hvnA  fide.  The  nature  of 
the  trusts  declared  of  this  fund  by  the  will  would  hare 
entitled  the  trustees  to  decline  undertaking  them,  but  in- 
stead of  paying  the  fund  into  Court  at  once,  they  accepted 
the  trusts.  Neither  the  marriage  nor  the  previous  settle- 
ment introduced  any  new  difficulty.  The  settlement 
only  amounted  to  an  arrangement  by  the  husband  not  to 
interfere  with  the  payment  of  the  income  to  the  wife 
under  the  trusts  of  the  will.  The  trustees  were  conse- 
quently not  justified  in  throwing  up  the  trusts  which 
they  had  undertaken,  and  although  they  would  not  have 
to  pay  costs,  their  conduct  not  having  been  vexatious, 
he  should  follow  the  rule  laid  down  by  Lord  Langdale 
in  the  case  which  had  been  cited,  and  not  give  them 
any  costs. 

The  order  pronounced  at  the  close  of  the  judgment 
simply  directed  the  dividends  to  be  paid  to  the  petitioner 
until  further  order,  and  did  not  provide  for  her  costs,  but 
His  Honour  afterwards  said  that  he  should  reconsider  the 
latter  point,  and  the  next  morning  (17  February)  he 
ordered  her  costs  to  be  paid  out  of  the  corpus  of  the  fund. 

iVbfe.*— See, 

Re  Bloye's  Tntsts,  1  Mac.  &  G.  501 
Some  of  the  reports  of. 

Re  Woodbum's  Willy  uhi  sup,  Reg.  Lib.  1856,  B. 
fol  784, 
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Re  KnigMs  Trusts^  ubi  sup.  Reg.  Lib.  1858,  A. 
fol.  1307, 
state  that  the  tnistoes  were,  in  those  cases,  ordered  to 
refund  the  costs  of  paying  the  fond  into  Conrt,  which 
they  had  previously  deducted.  However,  it  appears  tliat 
the  orders  as  actually  drawn  up  make  no  mention  of  these 
costs. 


Kindersley,  V.-G. 

13  Feb.  1868. 


J&  C^assE's  Will. 


Will — Construction — Surviving  Children — 

Vesting. 

A  clear  gift  to  surviving  children,  will  not  he  extended 
90  as  to  indude  deceased  children,  on  account  of  a  slight 
anibigiiity,  not  aiiuniniing  to  an  inconsistency  in  the 
bequest 

This  wajs  a  petition  by  the  six  sons  of  Thomas  Crosse, 
who  liad  survived  his  widow,  presented  under  the  following 
circumstances : — 

Thomas  Crosse  bequeathed  personal  estate  to  trustees, 
upon  trust,  to  pay  an  annuity  tb  his  widow  for  her  life,  and 
after  her  decease,  upon  trust  for  ''his  seven  sons  therein- 
named,  or  such  of  them  as  should  then  be  living,  share 
and  share  alike,  as  tenants  in  common,  to  be  vested  in 
him  or  them  when  and  as  they  should  respectively  attain 
twenty-one,  or  die  under  that  age,  leaving  issue  liviug  at 
his  or  their  decease.  And,  in  case  any  one  or  more  of 
his  said  children  should  die  under  the  age  of  twenty-one 
without  leaving  issue  as  aforesaid,"  then  the  original  and 
accruing  shares,  and  the  accumulations  arising  therefrom, 
which  should  belong  to  such  children,  should  be  divided 
among  the  others,  as  directed  by  the  wilL  And  the  wiU 
contained  directions  for  the  maintenance,  education,  and 
advancement  of  the  testator's  ''mu2' children"  during 
their  minority. 

One  of  the  sons  died  before  the  widow;  but  had 
attained  twenty-one,  and  left  issue ;  his  representative 
claimed  a  share. 

The  question  was,  whether  the  bequest  to  the  surviving 
sons  was  extended  to  all  the  sons  by  the  subsequent 
clauses. 

BaUt/y  Q.C.,  and  Hardy,  for  the  petitioners,  cited, 
Famr  v.  Barker,  9  Hare,  787. 
Swallow  T.  Binns,  1  K.  &  J.  417. 
Woodhouse  V.  Woodhouae,  5  Jur.  (k.  8.)  404. 

Olasse,  Q.C7.,  for  the  representative  of  the  deceased 
son,  cited, 

Bythesea  v.  Bythesea,  23  L.  J.  Ch.  1004. 

^ai?y,  Q.(7.,  in  reply. 


one,  or  dying  under  that  age,  leaving  issue.  This  pre- 
sumption was  very  strong  when  the  gift  was  made  before 
any  of  the  children  were  m  esse,  as  in  the  case  of  a 
settlement ;  but  was  not  so  strong  in  other  cases.  On 
this  presumption,  the  Courts,  in  dealing  with  a  gift  to 
surviving  children,  had  taken  advantage  of  any  other 
clauses  in  the  instrument  which  seemed  to  contemplate  a 
gift  to  all,  and  had  extended  the  gift  accordingly.  But 
it  was  now  thought  that  this  principle  had  been  carried 
far  enough,  and  should  not  be  applied  to  cases  which  did 
not  fall  within  the  authorities.  In  this  case,  the  word 
**8aid"  might  apply  either  to  all  the  sons,  or  to  the 
surviving  sons ;  but  that  was  only  a  slight  ambiguity, 
not  an  inconsistency,  and  was  not  enough  to  modify  the 
clear  gift  in  the  earlier  clauses.  The  surviving  sons  only 
were  entitled. 


Kinderaley,  V.-0.  j  ^^osb  v.  Shabrock. 
17  Feb.  1863.        J 

Practice^Mortgage^s  Suit — Costs  of  Trustees, 

Trustees*  costs  have  priority  over  the  claims  of  a  mort- 
gagee claiming  under  their  cestui  qne  trusts 

This  was  a  mortgagee's  suit 

A  cestui  que  trust  had  mortgaged  her  interest,  which 
was  not  sufficient  to  pay  both  the  mor1^;age  debt  and  the 
tmsteee'  costs. 

The  question  between  the  mortgagee  and  the  trustees 

was,  which  should  be  paid  first 
Martinddle  for  the  mortgagee. 
Rendall  for  the  trustees. 

KiNDEBSLEY,  V.-C,  said,  that  in  the  absence  of  im- 
proper conduct  on  the  part  of  the  trustees,  they  were 
entitled  to  their  costs  before  any  payment  to  the  cestui 
que  trust,  and  consequently  before  any  payment  to  those 
whose  interest  was  derived  from  the  cestui  que  trust. 
The  trustees*  costs  must  be  paid  first 

Kinderaley,  V..0.  )  youko  t.  Davis. 
17  Feb.  1868.         ) 

WUl — Construction — "  Offspring** — Joint  Tenants 
—1  Vict.  c.  26,  *.  25. 

A  bequest  to  ''J.  and  his  offspring''*  is  an  absolute 
bequest  to  A. 

Where  there  is  a  Joint  tenariey  under  a  unit,  andmie  of 
the  joint  tenants  vntnesses  the  vrill,  the  others  tike  the 
whole. 


Kintebsley,  Y.-C,  nid,  that,  in  the  case  of  a  gift  to 
children,  there  was  a  presumption  that  the  children  were 
intended  to  take  equally,  and  that  their  interest  was  meant 
to  vest  at  the  time  which  would  be  most  advantageous  to 


This  waa  an  adminlstntioa  suit 

A  testator  gave  personal  estate  to  his  son,  and,  at  his 
death,  to  the  testator's  "  surviving  dai^ters  and  their 
lawful  oaring;* 

The  testator  left  four  daughters,  Mesdames  Touag, 


them-— viz.,  inthecaae  of  aoB%  on  their  attuning  twenty- 1  Martin,    Davis^   and  Imxey.     Mfrtmiwi  Yoniiig  aaJ 
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Martin  witnessed  the  will,  and  Mrs.  Young  died  before 
the  testator's  son. 

Hoffman^  for  the  representative  of  the  testator. 

7.  U,  Palmer,  Q.C.y  W,  W.  Cooper,  ffadoUm,  WaUer, 
and  Martin,  for  other  parties  interested. 

The  following  cases  were  cited  on  either  side  : 

As  to  the  effect  of  the  word  "  offspring," 

Thompson  v.  BecaiUy,  8  Drew.  7. 

Lister  v.  Tidd,  29  Beav.  618. 
As  to  the  effect  of  the  word  "  issue," 

Wildes  Case,  6  Rep.  17. 

Clay  V.  Pennington,  7  Sim.  870. 

Leigh  v.  Norhury,  13  Ves.  340. 

2  Jammn  on  Wills,  347  (2nd  ed.). 
As  to  a  joint  tenancy  of  parents  and  children. 

Bustard  v.  Sanders,  7  Beav.  92. 
As  to  a  gift  to  a  joint  tenant  void  ab  initio, 

Doicsct  V.  Sweet,  Amb.  174. 

Humphrey  v.  Tayleur,  Amb.  136. 

Larkins  v.  Larkins,  8  B.  &  P.  16. 

Sh&rt  V.  Sm,ith,  4  East,  419. 

2  Jarman  on  Wills,  217  (2nd  ed.). 

KiNDERSLEY,  V.-C,  Said,  that  the  first  question  was, 
as  to  the  time  at  which  the  class  of  surviving  daughters 
was  to  be  determined.  This,  according  to  the  usual 
rule,  must  be  taken  to  be  the  time  at  which  the  fund  was 
to  be  distributed,  viz.,  at  the  death  of  the  tenant  for  life. 
The  next  question  was,  as  to  the  meaning  of  the  word 
' '  offspring. "  This  word  was  clearly  equivalent  to  *  *  issue,  *' 
and,  therefore,  the  daughters  surviving  at  the  son's  death 
would  take  absolutely  as  joint  tenants.  The  remaining 
question  was,  whether  the  share  of  Mrs.  Martin,  which 
was  forfeited  by  her,  should  go  to  the  next  of  kin,  or  to 
the  other  joint  tenants.  From  the  cases  cited,  it  ap- 
peared that  if  a  gift  to  a  joint  tenant  were  originally  void, 
the  share  would  go  to  the  other  joint  tenants.  The  fund 
must,  therefore,  be  taken  by  Mrs.  Davis  and  Mrs.  Imrey, 
as  joint  tenants. 


Stuart,  V.-C,    \ 

16,  17  Fer  1868.    ) 


Selby  v.  Bowie. 


Trust  for  Sale — BigJU  of  Cestui  qiie  Trust  to  he 
consulted —  Undervalue. 

A,  and  B.  were  trustees  wnder  a  will  for  sale  of  a 
valuable  outfitting  business  and  the  stock  in  trade.  C, 
was  the  only  cestui  que  trust  in  esse.  Two  offers  were 
made  of  nearly  equal  value,  one  by  D.  and  E.,  persons 
who  had  been  in  the  employ  of  the  testatrix;  the  other 
IfyF. 

A.  and  B.  considered  the  former  offer  to  be  the  more 
advantageous,  on  cuxount  of  the  assistance  which  would 
be  afforded  to  them  by  D.  and  E.  in  getting  in  the  out- 
standing debts^  which  were  considerable,     C.   was   in 


favour  ofF.  There  was  some  confiict  in  the  evidence  <u 
to  what  discussion  took  place  between  A.  and  B.  cad  C. 
Ultimaiely  the  offer  o/D,  and  E.  was  accepted. 

On  a  bill  filed  by  C.  against  A.  and  J3.,  alleging  that 
P.  would  have  made  a  higher  offer  if  the  negotiations  ho^i 
been  continued,  and  charging  the  trustees  with  the  conseqwni 
loss  to  the  estate : — 

Held,  that  the  trustees  could  not,  under  the  circum- 
stances,  be  made  liable,  and  that  they  ought  to  be  cdlowei 
the  usual  trustees*  costs  of  the  suit. 

This  was  a  motion  for  decree. 

Jane  Selby,  who  died  on  the  6th  February,  1862,  by  ha 
will  devised  and  bequeathed  all  her  real  and  personal  pro- 
perty to  the  defendants,  whom  she  appointed  executors, 
upon  trusts  for  sale,  and  management  until  sale,  and,  after 
payment  of  debts  and  legacies,  upon  trust  to  invest  the 
proceeds,  and  pay  the  income  and  rents  of  unsold  pro- 
perty to  her  brother,  the  plaintiff,  during  his  life ;  aD<l, 
after  his  death,  to  hold  the  trust  premises  in  tmgt  for 
such  person  as  the  plaintiff  should  appoint,  and,  in 
default  of  appointment,  upon  trust  for  her  own  next  of 
kin. 

The  principal  part  of  the  estate  consisted  of  a  large 
outfitting  business  at  Portsmouth,  which  had  been  carne<l 
on  by  the  testatrix's  brother,  and  afterwards  by  herself, 
for  upwards  of  forty-two  years,  in  a  shop  and  premises 
belonging  to  the  testatrix :  and  the  outstanding  debts 
of  which  at  the  testatrix's  death  amounted  to  upwards 
of  14,000/. 

Immediately  after  the  testatrix's  death  a  discussion 
took  place  between  the  defendants  and  the  plaintiff,  io 
reference  to  the  disposal  of  the  business,  and  letting  tlie 
shop  and  premises.  The  defendants  were  in  favour  of 
selling  it  to  two  persons,  named  Guy  and  £ames,  who 
had  been  employed  by  the  testatrix  in  the  managemeot 
of  the  business,  and  who  were  desirous  of  becoming 
purchasers,  and  of  taking  a  lease  of  the  shop. 

The  defendants  stated  as  their  reason  that  Gay  and 
Fames  would  be  of  very  material  assistance  in  getting  in 
the  outstanding  debts,  as  Guy  was,  in  fact,  the  only 
person  acquainted  with  the  circumstances  relating  to 
such  debts.  Some  negotiation  then  took  place  between 
the  defendants,  and  Guy  and  Fames,  in  reference  to  the 
purchase. 

The  plaintiff  was  anxious  that  the  business  should  he  I 
disposed  of  to  Messrs.  Fraser  and  Davis,  who  were 
engaged  in  the  same  trade,  and  had  been  formerly  ser- 
vants of  the  testatrix,  but  had  set  up  a  rival  business  on 
their  own  account.  On  the  22nd  of  February,  IS62, 
Fraser  and  Davis  sent  to  the  defendants  a  formal  offer  to 
take  the  stock  at  a  fair  valuation,  and  to  pay  a  rental  oi 
liOl.  per  annum  for  the  shop  and  premises.  To  this  the 
defendants  replied,  that  the  business  and  premises  were 
then  under  offer  to  Guy  and  Fames. 

On  the  25th  of  February,  Guy  and  Fames  in«i«  ^ 
offer  to  pay  the  valuation  of  the  stock,  half  in  caah  aod 
half  in  bills  at  twelve  and  eighteen  months  date,  to  ^^ 
accepted  by  Messrs.  Starkey  and  Co.,  a  firm  of  lacem^'^ 
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in  London,  and  to  take  a  lease  of  the  shop  and  premises 
for  fourteen  years  at  140/.  a-year  rent,  they  doing  all 
repairs.  There  was  evidence  to  show  that  this  rent  was 
the  fall  value  of  the  shop  and  premises. 

On  the  morning  of  the  27th  of  February,  the  plaintiff 
had  an  interview  with  the  defendant  Hellard,  and  urged 
that  Frascr  and  Davis  should  be  allowed  to  become  pur- 
chasers, and  he  also  said,  that  the  good- will  of  the  business 
wtis  worth  more  than  1000/.  A  discussion  thereupon  took 
place,  after  which  the  plaintiff  said  that  he  did  not  wish 
that  the  defendants  should  insist  upon  a  payment  for  good- 
will, and  it  was  agreed  that  plaintiff  should  see  the  de- 
fendants at  an  hour  named,  after  they  should  all  have  met 
and  considered  the  whole  matter.  The  defendants  hav- 
ing had  such  meeting,  saw  the  plaintiff,  and,  after  an 
hour's  interview,  he  (as  the  defendants*  evidence  showed) 
left  them,  with  the  full  knowledge  that  they  were  about 
to  treat  with  Guy  and  Eames. 

The  plaintiff  denied  that  any  such  interview,  as  alleged, 
took  place,  but  the  evidence  for  the  defendants  was,  in 
the  Vice-Chancellor's  opinion,  decisive. 

In  the  evening  of  the  same  day  the  defendants  entered 
into  an  agreement  with  Guy  and  Eaines,  embodying  the 
terms  of  their  offer. 

In  March,  1862,  the  pkintiff  filed  the  original  bill  in 
tlus  suit  against  the  defendants,  alleging  that  Fraser  and 
Davis  would,  if  further  negotiations  had  been  carried  on 
with  them,  have  given  a  considerable  sum  (either  1500?., 
or  an  annuity  of  200/.  a  year  for  plaintiff's  life)  for  the 
good-will,  and  would  have  paid  200/.  a  year  rent,  and 
also  the  valuation  of  the  fixtures,  in  addition  to  the  valua- 
tion of  the  stock  in  trade.  The  bill  prayed  for  a  general 
administration  of  the  estate,  and  that  the  defendants 
might  be  restrained  from  carrying  into  effect  the  agree- 
ment for  sale  entered  into  with  Guy  and  Eames.  On  a 
motion  for  an  injunction,  it  was  referred  to  Chambers, 
to  ascertain  whether  it  would  be  for  the  advantage  of  the 
estate  that  the  contract  with  Guy  and  Eames  should  be 
carried  out,  and  it  was  ordered  that  any  person  should 
be  at  liberty  to  lay  proposals  before  the  Chief  Clerk,  for 
the  purchase  of  the  business  and  the  leasing  of  the  shop 
and  premises. 

The  Chief  Clerk  certified  that  a  private  contract  was, 
under  the  circumstances,  the  proper  mode  of  disposing  of 
the  property,  and  that,  notwithstanding  that  Fraser  and 
Davis  had  made  an  offer  in  Chambers  similar  to  that  of 
Guy  and  Eames,  with  the  addition  of  an  annuity  of  160/. 
during  the  continuance  of  the  lease,  it  was  proper  that  the 
agreement  with  Guy  and  Eames  should  be  carried  out, 
inasmuch  as  the  value  of  such  annuity  was  not  commen- 
surate with  the  risk  of  loss  attending  the  litigation  which 
would  ensue  upon  repudiation  of  the  agreement  with  Guy 
and  Eames. 

On  a  motion  to  vary  the  certificate,  it  was  confirmed 
by  the  Court 

Afterwards  the  plaintiff  amended  his  bill,  by  stating 
the  above  order  and  certificate,  and  praying  that  the 
defendants  might  be  personally  chaiged  with  the  loss 
which  the  testatrix's  estate  had  sustained  in  consequence 


of  the  agreemeUt  of  the  27th  February  having  been 
entered  into  by  them. 

Malins,  0.0.,  sndMorriSf  contended  that  the  defen- 
dants had  not  used  that  diligence  in  promoting  competi- 
tion which  as  trustees  for  sale  was  incumbent  on  them  ; 
they  urged  that  Fraser  and  Davis  never  had  a  chance  of 
advancing  beyond  their  original  offer,  whereas  they  would 
at  that  time  have  made  a  larger  offer  than  that  which 
they  afterwards  made  in  Chambers,  as  they  would  then 
have  paid  the  sums  which  the  bill  alleged  they  were  w^ill- 
ing  to  pay,  and  that  the  difference  between  such  sums  and 
those  which  Guy  and  Eames  were  to  pay  was  lost  to  the 
estate  solely  by  the  conduct  of  the  defendants ;  which 
they  had  persisted  in,  notwithstanding  the  urgent  solici- 
tations of  the  plaintiff.    They  cited, 

Taylor  v.  Tabrunt,  6  Sim.  281. 

Story* a  Conflict  of  Laios,  §  193. 

Letoin  on  Trusts,  414  (8rd.  ed.). 

ffarper  v.  Hayes,  2  De  G.  F.  &  J.  542. 
[The  Vice-chancellor  asked  Mr.  Bacon  to  confine 
his  argument  to  the  question,  what  was  the  duty  of  trus- 
tees for  sale  in  a  case  where  there  were  two  offers  made, 
equally  advantageous,  one  of  which  was  urgently  advo- 
cated by  all  the  ce^ui  qut  trusts  in  existence  ;  and  whe- 
ther the  trustees  were,  in  such  circumstances,  bound 
to  adopt  such  recommendation.] 

Bacaib,  Q.C.,  and  0,  L,  Russell,  said  that  there  was  no 
case  directly  in  point :  they  contended  that  in  the  present 
case  the  trustees  acted  conscientiously,  and  with  a  view 
to  procuring  the  greatest  advantage  to  the  estate. 

MaUns,  Q.C.,  replied,  on  the  question  of  costs  only. 

Stuart,  V.-C,  remarked  that  the  circumstances  of  the 
case  were  now  discussed  for  the  third  time,  and  said  that 
the  only  doubt  wliich  he  had  entertained  was,  in  refer- 
ence to  the  costs  of  the  suit,  and  that,  inasmuch  as  the 
agreement  which  the  defendants  had  entered  into,  had 
been,  after  due  deliberation  approved  by  the  Court,  and 
having  regard  to  the  circumstances  attending  the  negotia- 
tion resulting  in  that  agreement,  the  evidence  upon  which 
was,  as  he  thought,  decisive  in  favour  of  the  defendants, 
it  was  his  opinion  that  the  conduct  of  the  defendants 
was  fair,  proper,  and  discreet ;  and  that,  as  there  was  no 
great  disparity  between  the  two  offers  which  had  been 
made  prior  to  the  27th  February,  and  as  what  difference 
really  existed  was  not,  so  far  as  it  appeared,  insisted  upon 
by  the  plaintiff,  the  only  question  was,  whether  the 
defendants  had  paid  a  sufficient  regard  to  the  plaintiff's 
wishes ;  but,  looking  at  the  fiacts  of  the  case,  he  thought 
that  they  had  done  so,  and  that  therefore  there  was  no 
reason  why  they  should  not  have  their  costs  paid  in  the 
manner  usual  with  trustees,  and  that  the  decree  should 
be  the  usual  administration  decree  only. 

Note. — See 
Dowries  v.  Qrazebrook,  8  Mer.  200,  208. 
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Wood,  V.-C. 

10,  12  Dec.  1862.    }    Simpson  v.  Fooo. 
13  Feb.  1868. 

Conflict  of  Laws — Comity  of  Natwns — Judgment 
of  a  Foreign  Tribunal  how  far  examinable — 
Lex  Loci  Contract^ — Lex  Domicilii — Lex 
Fori. 

A  jvdgmefiU  of  a  foreign  tribunal  of  competent  jurisdic- 
tion is  coiidusive,  inter  partes,  on  the  merits  of  the  inaiter 
in  controversy;  but  not  being  one  in  rem,  may  be  revieiced 
by  the  Courts  of  this  country,  if  any  error  appears  on  the 
faee  of  tfie  proceedings. 

Where  a  foreign  tribunal,  in  refusing  to  recognise  a  title 
validly  acquired  according  to  the  laws  of  this  country, 
proceeds  in  defiance  of  the  comity  of  nations,  its  judgment 
will  be  disregarded  by  the  Courts  here. 

The  law  properly  applicable  to  the  distribution  of  assets 
is  the  lex  fori. 

This  cause,  which  is  reported  on  the  demnrrer  in  1  John. 
&  H.  18,  now  came  on  for  hearing.  The  facts  were,  as 
follows  : — 

By  a  bin  of  sale,  dated  the  25th  September,  1854, 
W.  Klingender  and  M.  G.  Klingcnder  then  domiciled  at 
Liverpool,  where  they  carried  on  business  iindcr  the  firm 
of  Klingender  Brothers,  mortgaged  a  ship  called  *'  The 
Warbler,"  of  which  the  Elingenders  were  the  sole  re- 
gistered owners,  to  Joseph  Langton,  a  trustee  of  the 
Bank  of  Liverpool,  as  security  for  the  accotmt  current  of 
Klingender  Brothers  with  the  bank. 

"The  Warbler"  was  a  British  ship,  registered  at 
lirerpool,  and,  at  the  date  of  the  mortgage,  was  at  sea, 
and  not  within  the  jurisdiction  of  any  country.  The 
mortgage  was  registered  on  the  2nd  October,  1854. 

On  the  4th  December,  1857,  Klingender  Brothen 
stopped  payment.  "The  Warbler"  was  then  on  a 
voyage  to  Kew  Orleans,  and  arrived  there  about  the  end 
of  that  month. 

On  the  arrival  of  the  ship  at  New  Orleans,  Hughes 
Hyllestcd  &  Co.  of  that  city,  who  were  creditors  of 
Klingender  Brothers,  commenced  an  action  against  the 
Klingenders,  in  the  Fourth  District  Ck)urt  of  Kew 
Orleans,  for  the  recovery  of  their  debt.  On  the  6th 
January,  and  11th  Januaiy,  1858,  two  writs  of  attach- 
ment, addressed  to  the  sheriff  of  the  parish  of  Kew 
Orieans,  were  issued  against  "the  goods,  chattels,  and 
effects,**  of  the  Klingenders,  in  the  said  parish.  Under 
these  writs,  the  sheriff,  on  the  11th  January,  1858, 
attached,  and  took  possesion  of  "The  Warbler." 

On  the  15th  January,  1858,  William  Mun,  the  agent 
in  New  Orleans  for  the  Bank  of  Liverpool  "  intervened," 
accordiug  to  the  practice  of  the  Courts  of  the  State 
of  Louisiana,  in  the  suit  of  Hughes  ft  Co.,  for  the  pur- 
pose of  enforcing  the  claim  of  the  bank,  and  obtaining 
possession  of  «*Thc  Warbler,"  under  the  bill  of  sale  of 
the  25th  September,  1854. 

On  the  18th  January,  1858,  Mure  obtained  a  rule  upon 


the  other  parties  to  the  suit,  to  show  cause  why  he  should 
not  be  allowed  ''to  bond"  the  ship — (that  is),  to  take 
possession  of  it,  upon  the  execution  by  himself  aad  & 
surety  of  a  bond,  to  produce  the  vessel  on  the  termina- 
tion of  the  litigation,  to  abide  the  decree  of  the  Cxnirt 

On  the  5th  February,  1858,  this  rale  was  dismissed, 
with  costs,  on  the  grounds  that  the  bill  of  sale  was  noUung 
more  than  a  mortgage,  and  the  mortgagee  was  not  enti- 
tled to  the  possession  of  the  property  mortgaged ;  but  hit 
ri|^t  was  to  be  paid,  by  preference,  out  of  the  proceeds 
of  the  sale  of  it 

Mure  appealed  against  this  decision  to  the  Supreme 
Court  of  Louisiana,  which  appeal  was,  on  the  Slst 
January,  1859,  dismissed  with  costs.  Hie  grounds  of 
this  decision  of  the  Supreme  Court,  as  stated  in  their 
written  judgment,  were  that,  inasmuch  as  the  bill  of 
sale  did  not  purport  to  convey  the  ship  to  the  bank,  but 
to  a  trustee,  the  bank  was,  therefore,  not  the  owner. 
The  most  favourable  footing  on  which  the  claim  of  "the 
intervener"  could  be  placed,  was  that  of  a  creditor  vitii 
a  privilege.  The  bank  had,  therefore,  no  right  to  the 
possession  of  the  property,  and  must  enforce  whatever 
rights  it  might  have,  upon  the  proceeds,  precisely  as  the 
attaching  creditors  were  compelled  to  do. 

On  the  6th  of  September,  1858,  judgment  was  given 
by  the  Fourth  District  Court  in  the  suit,  admitting 
Hughes  &  Co.,  as  creditors,  "  with  a  privilege*'  on  the 
property  attached,  and  reserving  the  rights  of  More 
and  other  ''interveners"  for  further  a4judication.  On 
the  26th  of  January,  1859,  ''the  intervention"  of  the 
Bank  of  Liverpool  was  dismissed  with  costs,  on  the 
grounds  that  the  bank  were  mortgage  creditors  only,  and 
not  owners. 

Mure  appealed  again  from  this  judgment ;  and  his 
appeal  was  again,  on  the  13th  of  January,  1860,  dis- 
missed prith  costs.  The  judgment  of  the  Supreme  Coort, 
so  far  as  is  material,  w^as  as  follows  : — 

''The  instrument  [the  bill  of  sale]  is  no  doubt  exe- 
cuted in  conformity  to  the  Act  of  Parliament  and  the 
English  law  (see  'Abbot  on  Shipping,*  p.  29  &  30,  ed. 
1854).     Under  that  law,   the  intervenor  would  have 
been  able  in  the  English  Courts  to    protect   himself 
against  subsequent  purchasers  and  creditors,  and  the 
effects  of  bankruptcy.     If  it  be  admitted  that  the  inter- 
vener has  such  rights  upon  the  ship  by  the  English  law, 
the  question  naturally  arises,  why  ai-e  not  those  rights 
entitled  to  be  respected  in  Louisiana  ;  particularly  as  all 
parties  to  this  controversy  have  their  domicile  in  £ng* 
land  f    It  is  not  surprising  that  the  question  is  repeated, 
and  that  the  Courts  are  again  and  again  called  upon  to 
answer  it     The  comity  of  nations   extends  only  to 
enforce  obligations,  contracts,  and  rights  under  those 
provisions  of  law  of  other  countries,  which  are  anah^Q^ 
or  similar  to  those  of  the  state,  where  the  litigation 
arises.     The  instrument,  offered  in  evidence,    has  no 
analogy  to  any  mode  known  to  our  law  of  affecting  l^^' 
Bonal  property,  for  the  security  of  debts.     It  purports  to 
sell  to  one  man,  to  protect  the  rights  of  a  third  pctsos, 
and  yet  the  vendor  is  to  retain  possession*    The  contract 
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is  not  a  sale,  nor  a  pledge,  for  there  is  no  delivery,  which 
our  law  deems  essential  in  order  to  perfect  either  con- 
tract as  to  third  persona.  As  our  law  would  not  enforce 
a  similar  contract  between  our  own  citizens,  if  made 
here,  it  will  not  enforce  it  to  defeat  rights  already 
acquired  by  the  attachments  under  our  own  laws.** 

In  the  meanwhile  ''the  Warbler"  had  been  sold  by 
the  SherilT  of  New  Orleans,  under  a  writ  of  fi,  foL,  dated 
the  12th  of  February,  1859,  and  the  defendant  F(»go 
became  the  purchaser  of  it  for  6,100  dollars. 

Further  litigation  then  took  place  in  the  Fourth 
District  Court,  with  respect  to  the  rights  of  the  various 
claimants  on  the  purchase-moneys,  in  which  litigation 
Mure  again  took  part,  on  behalf  of  the  bank,  claiming 
to  be  entitled  to  the  proceeds  of  the  sale  in  priority  to 
Hughes  &  Co.,  the  plaintiffs  in  the  cause.  By  the 
judgment  of  the  District  Court,  given  on  the  7th  of 
March,  1860,  the  "intervention"  of  Mure,  as  agent  for 
the  bank,  was  again  dismissed  with  costs.  No  reasons 
for  this  decision  were  stated  in  the  judgment. 
.  On  the  22nd  of  March,  1860,  ''the  Warbler"  arrived 
at  Liverpool,  and  on  the  same  day  the  Bank  of  Liver- 
pool, (by  their  public  officer,)  filed  the  present  biU  for 
the  purpose  of  asserting  their  rights  to  the  ship,  and  its 
freight. 

No  evidence  was  given  tliat  a  sale  by  a  sheriff,  under 
a  writ  of  fi.  feu,  conferred  any  warranty  of  title,  acc6rd- 
ing  to  the  law  of  Louisiana. 

Sir  H.  Cairns,  Q.C.,  C.  Hall,  and  MUtoard,  for  the 
plaintiffs  contended  that : 

1st.  The  proceedings  in  New  Orleans  were  not  in  rem, 
and  therefore  not  conclusive  as  to  tho  title  to  the  vessel. 
2nd.  The  judgment  of  a  foreign  Court  (not  being  one 
t/ir^m)  was  examinable  by  the  Courts  of  this  country,  if  it 
appeared  on  the  face  of  the  proceedings,  to  be  founded  on 
an  incorrect  view  of  the  law  of  nations,  or  to  offend  com- 
mon reason  and  justice. 

Notes  to  the  Dtcchess  of  Kingsto',i*s  Ccue^  2  S.  L.  C 

683,  684  (5th  ed.),  and  the  ca:^3S  there  quoted. 
Dalghish  v.  nodgayii,  7  Bing.  495. 
Jteimcrs  v.  Driice,  28  Br  '.'.  145, 154. 
Don  V.  Lippmann,  5  CI.  »>  7iiL  1,  21. 
Srd.  The  judgment  by  tho  :  •  ipreme  Court  of  January 
13,  1860,  refusing  to  admit  a  title  valid  according  to  the 
law  of  England,  which  was  tho  lex  loci  coiUracttis,  was  so 
contrary  to  the  law  of  nations,  and  common  reason  and 
justice,  that  it  could  not  bo  maintained  here, 

Thuret  v.  Jenkins,  7  Martin's  Louisiana  Term  Reps. 

818,  353,  354. 
Livermore's  Dissertations,  ss.  221 — 228,  pp.  187 — 
140  ;  3  Burge's  Foreign  and  Colonial  Law,  part  ii. 
ch.  XX.  pp.  763,  764. 
4th.  The  title  to  moveables  was  determined  by  the  lex 
domicilii  of  the  owner, 

Story's  Conflict  of  Lavos^  S3.  379—381. 

Qiffard,  (l.C\  Mellish,  Q.C.,  and  IF.  F.  Bobinaon^  for 
the  defendant  FogQ  : 
1ft  Where  property  of  a  British  subject  was  Toloa* 


tarily  taken  into  a  foreign  country,  and  there  sold  in 
pursuance  of  a  decree  of  a  Coui't  of  competent  jurisdic- 
tion, the  Courts  of  this  country  would  recogniaa  the 
validity  of  the  sale, 

Carmnell  v.  Sewell,  3  H.  &  N.  617 ;  a  c.  in  error, 

6  H.  &  N.  728. 
CcLstrique  v.  Imrie,  8  C.  B.  (n.  a.)  1 ;  a.  c.  in  error, 
id.  405. 
2nd.  The  law  of  the  State  of  Louisiana  not  recogniaiiig 
any  mortgages  of  chattels,  unless  followed  by  delivery, 
was  neither  absurd  nor  barbarous, 

Malcolm  v.  HenrieUa,  7  Louisiana  Rep.  488, 
McNeill  V.  Glass,  1  Martin's  Louisiana  Term  Reps. 
(N.  s.)  261 ; 
and  the  judgment  of  the  Court,  founded  on  that  law, 
ought,  therefore,  to  be  recogniaed  and  upheld  by  the 
Courts  of  this  country, 

Cammell  v.  Sewell,  ubi  sup, 
3rd.  The  Courts  of  Louisiana  were  entitled  to  disregard 
a  foreign  contract,  though  valid  in  the  country  where  it 
was  made,  if  inconsistent  with  the  laws  and  public 
policy  of  their  own  country. 

Mope  V.  Mope,  8  Jur.  (n.  s.)  454. 
Story*a  Conflict  of  Laws,  ss.  823,  324. 
4th.  At  any  rate,  by  prosecuting  his  claims  against 
the  proceeds  of  the  sale,  Mure  admitted  the  validity  of 
it,  and  abandoned  liis  rights  against  the  ship  in  specie; 
and  as  to  the  proceeds,  the  law  properly  applicable  to 
their  distribution,  was  tho  lex  fori. 

The  Union,  I  Lushington's  Reports,  128. 
On  the  principal  question, 
Slon/s  C<mfliU  of  Lottos,  ss.  321— 825d,  327,  379— 
381,  384—393,  524,  527,  were  refeired  to  and 
commented  on  by  either  side. 

Aikin,  for  other  defendants,  took  no  part  in  the  argu- 
ment. 

Sir  M.  Cbtnw  replied. 

IS  Feb.  1863. 

Wood,  Y.-C,  in  now  delivering  judgment,  said,  that 
there  was  no  question  as  to  the  validity  of  the  plaintiff's 
title,  according  to  the  laws  of  this  country ;  but  the 
Courts  of  Lousiana  had  refused  to  recognise  it,  and,  in 
defiance  of  the  plaintifis'  rights,  had  sold  the  vessel 
under  a  writ  of  fL  fa.  Apart  from  "  the  intervontioa  ** 
of  Mure,  there  was  no  doubt,  that  nothing  beyond  the 
Klingenders'  interest  in  the  vessel  would  have  been  the 
subject  of  the  sale  by  the  sheriff^  and  the  purchastf's 
title  would  have  been  subject  to  the  rights  of  the  mort- 
gagees. The  judgment  of  the  Supreme  Courts  however, 
which  he  was  asked  to  examine,  could  not,  under  the 
circumstances  of  the  case,  be  regarded  otherwise  than  as 
a  judgment  of  a  foreign  court,  iaUer  partes,  on  the  matter 
in  controversy;  and  the  very  difficult  question,  there- 
fore, arose,  how  far  the  Courts  of  this  country  would 
recognise  such  a  judgment  where  the  foreign  tribunal, 
in  disr^ard  of  the  comity  of  nations,  dealt  with  the 
matter  before  it  according  to  the  principles  of  its  ova 
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law.  For  the  safety  and  tranquillity  of  mankind,  espe- 
cially in  the  present  extension  of  commercial  trans- 
actions, the  principle  had  been  established,  and  very 
generally  recognised,  that  a  legal  title  to  property  ac- 
quired in  one  country,  should  be  a  good  title  over  the 
whole  globe.  As  to  real  estate,  of  course,  a  title  could 
only  be  acquired  according  to  the  lex  loci  rei  sitoe.  As 
to  moveable  property,  acquired  by  contract,  a  question 
had  in  some  cases  been  raised,  whether  the  lex  loci  con- 
tractus, or  the  lex  domicilii,  should  prevail.  It  was 
immaterial  to  discuss  that  here,  because  the  parties  tb 
the  contract  were  domiciled  in  Liverpool,  where  the 
contract  was  entered  into.  It  was  also  immaterial  to 
examine  the  cases,  where,  even  as  regards  moveables, 
the  lex  loci  rei  sites  had  been  followed  ;  as  the  ship  was 
not  within  the  jurisdiction  of  any  court  at  the  time  of 
the  mortgage  to  the  bank.  The  title  of  the  mortgagees, 
therefore,  was  complete  on  every  ground.  The  courts  of 
Louisiana,  however,  held  a  doctrine  peculiar  to  them- 
selves— disapproved  of  by  Story,  Kent,  and  Burgo — that 
they  would  not  recognise  a  title  to  any  chattel  wliich 
had  not  been  acquired  according  to  their  own  law.  In 
pursuance  of  this  doctrine,  the  Supreme  Court  had,  by 
its  judgment  dismissing  Mure's  "  intervention,"  con- 
ferred on  the  defendant  a  title  to  the  vessel,  which  was 
unimpeachable  in  that  state.  Would  the  general  prin- 
ciple, enunciated  above,  make  that  title  good  throughout 
the  world?  It  was  not  a  judgment  in  rem,  or  in  the 
nature  of  one  in  rem  ;  but  it  had  all  the  weight  of  a 
judgment  of  a  competent  foreign  tribunal,  on  the  same 
subject-matter  as  the  present  litigation,  pronounced  in 
proceedings  to  which  the  present  plaintiffs  were  parties. 
Since  Ricardo  v.  Garcias  (12  CL  &  F.  868),  it  had  been 
quite  settled  that  such  a  judgment  of  a  foreign  court  was 
conclusive,  inter  partes,  on  the  merits  of  the  matter  in 
controversy.  In  De  Cosse  Brissac  v.  Bathbone  (6  H.  &  N. 
301),  this  principle  was  considered  too  clear  for  argument. 
However,  the  question  still  remained,  how  far  the  Court 
might  look  into  the  foreign  judgment  for  any  error  appear- 
ing on  the  face  of  the  record  ?  In  some  cases,  it  was  clear 
that  this  might  be  done — e.  g.,  where  there  was  anything 
contrary  to  ordinary  justice  on  the  face  of  the  proceed- 
ings, Buchunan  v.  Bucker  (1  Camp.  63  ;  9  East,  192) ; 
or  where  there  was  some  private,  or  peculiar  legislation 
of  a  foreign  country,  which  had  not  been  generally  re- 
cognised by  other  countries,  and  by  which  they  refused 
to  be  bound,  as  in  a  case  of  prize,  where  a  neutral  ship 
had  been  condemned  in  pursuance  of  some  local  law, 
DalgUish  v.  Hodgscfii ;  or,  lastly,  where  the  foreign 
Court  had  intended  to  adopt  English  law,  but  had  mis- 
taken it,  N(yoelli  v.  Bossi  (2  B.  &  Ad.  767). 

His  Honour  then  commented  on  the  case  of  Jffunier  v. 
Stewart  (31  L.  J.  (n.  s.)  Ch.  346),  in  which  he  had  been 
led  into  mistake,  from  relying  too  rigidly  on  the  con- 
clusiveness, inter  partes,  of  a  foreign  judgment ;  and  he 
referred  to  Henderson  v.  Henderson  (3  Ha.  100) ;  and 
Bank  of  Australasia  v.  Nyas  (16  Q.  B.  717,  737). 

He  then  continued,  that  the  present  case  was  different 
from  any  previous  one,  for  the  Supreme  Court  had  not  mis- 


taken our  law  at  all,  but  had  simply  disregarded  it  on  the 
grounds,  that  its  recognition  in  the  case  before  them  would 
be  prejudicial  to  the  interest  of  their  own  citizens  ;  and  it 
was  impossible  to  say  that  their  reasons  were  not  entitled 
to  great  weight     The  Court  was  entitled  to  look  at  tlie 
reasons  of  the  judgment,  being  a  part  of  the  record,  as 
was  done  by  the  Master  of  the  Rolls  in  Rcimers  v.  Bma, 
His  Honour  here  read  a  portion  of  the  judgment  of  the 
Fourth  District  Court,  of  the  5th  of  February,  1858,  as 
stated  above,  and  said,  that  the  fallacy  of  the  Court  w» 
to  treat  this  title,  which  was  absolute  by  the  law  of 
England,  merely  as  a  right  to  be  paid  oat  of  the  proceeds 
of  the  sale  of  the  ship  ;  and  so  hold  that  the  Court  bad 
power,  as  against  the  mortgagees,  to  order  a  sale.    This 
fallacy  was  repeated  in  the  judgments  of  the  26th  of 
January,  1859,  and  the  3l8t  of  January,  1859  ;  and  it 
was  of  some  importance,  because  it  was  a  weU-establiahed 
rule  of  law,  that  in  the  distribution  of  assets,  the  Uxfori 
should  prevail     The  question  then  before  the  Court  was, 
in  fact,   one  not  of  assets,   but  of  ownership.     The 
Supreme  Court,  however,  in  their  final  judgment,  had 
steered  clear  of  this  fallacy,  and  had  decided  against  the 
plaintiffs'  title  altogether,  so  as  to  deprive  them  of  any 
interest  even  in  the  distribution  of  the  assets.     He  had 
been  much  pressed  with  the  argument,   that  there  wu 
nothing  contrary  to  justice  in  the  refusal  of  the  Courts 
of  Louisiana  to  recognise  a  mortgagee  as  owner,  unlc^ 
in  actual  possession  :  and  reference  had  been  made  to 
our  own  law  of  "order  and  disposition,"  and  landlord 
and  tenant,  by  which  foreigners  would  be  bound.    But 
there  was  a  great  distinction  between  the  cases,  for  there 
was  not  any  positive  law  of  Louisiana,  which  enacted, 
that  whoever  brought  a  chattel  there  as  ostensible  owner, 
should  be  treated  as  owner ;   but  it  was  merely  the 
doctrine  of  the  Judges,  who,  in  their  judgment,  disre- 
garded the  comity  of  nations.     This  was  the  sense  of 
the  comments  in  Story's    Conflict  of  Laws    (ss.  386, 
scq.),  on  somewhat  similar  decisions  by  the  Courts  of 
Louisiana,  in  a  case  of  Olivier  v.  Townes,  and  other  cases. 
It  should  be  observed,  that  the  decisions  ia  the  cases 
commented  on  by  Story,   had  reference  to  a   chattel 
within  tJie  juiisdiction  of  the  Court,  which,  had  been 
dealt  with  by  a  contract  made  out  of  the  jurisdiction, 
which  was  not  nearly  so  strong  a  case  as  the  present 
one.     The  doctrine  laid  down  by  the  Courts  of  Louisiana, 
however,  even  in  those  cases,  had  been  disapproved  of  hy 
Burge  (Com.  part  ii.  ch.  xx.  pp.  763,  764),  and  Kent 
(Com.  vol.  ii.  p.  538),  and  it  had  not  been  consistently 
followed,  even  in  their  own  Courts,    as  in  Thurd  v. 
Jenkins,    a   case    which  was,  perhaps,    distinguishable 
from  the  present  one,  though  it  was   difficult  to  see 
how  the  interests  of  their  own  citizens  were  less  in* 
juriously  affected.     Some  doubt  and  hesitation,  with 
respect  to  his  power  to  disregard  the  foreign  judgment, 
had  been  raised  in  his  Honour's  mind  by  the  dictum 
of  Lord  Loughborough  in  Sill  v.   Wortwick  (1  H.  R 
693)— "If  the  law  of  the  country  preferred  him  (the 
creditor)  to  the  assignee,  though  I  must  suppose  tht 
determination  wrong,  yet  I  do  not  think  that  my  holding 
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a  contrary  opinion  would  revoke  the  determination  of 
that  country,  however  I  might  disapprove  of  the  prin- 
ciple on  which  that  law  was  so  decided."  This  point, 
however,  had  met  with  some  consideration  in  Cas' 
triqtte  v.  Imrie.  That  case  had  no  immediate  bear- 
ing on  the  present  one,  as  the  judgment  there  was  held 
to  be  in  rem,;  but  following  the  intimation  thrown  out 
in  the  judgment  of  the  Lord  Chief  Justice  (8  C.  B.  (n.  8. ) 
415,  416),  which  had  the  greater  weight  from  the  judg- 
ment there  spoken  of  being  one  in  rem,  his  Honour  was 
satisfied  that  he  might  properly  disregard  the  judgment 
of  the  Supreme  Court  In  Cammell  v.  Sewell,  the  Court 
held,  that  the  person  who  sold  the  deals  had  power, 
according  to  the  law  of  Norway,  to  confer  a  good  title  ; 
whereas  the  sale  to  Fogo  was  only  under  a  fi.  fa,, 
which  conferred  no  warranty  of  title ;  a  distinction 
which  was  well  pointed  out  by  Byles,  J.,  in  his 
judgment  (6  H.  k  K.  747).  That  case,  therefore,  had  no 
bearing  upon  the  present  one. 

His  Honour's  conclusion  was,  that  there  had  been  a 
deliberate  refiisal  by  the  Supreme  Court  to  recognise, 
either  the  lex  lod  contracHis,  or  the  lex  domicUii;  and 
that  their  judgment,  accordingly,  was  so  contrary  to  the 
comity  of  nations,  that  the  title  of  the  defendant,  acquired 
thereunder,  could  not  prevail  in  this  country  against  the 
prior  title  of  the  plaintiffs. 

An  order  was,  accordingly,  made  in  the  following 
terms : — 

Declare,  that  the  plaintiffs,  the  personal  represen- 
tatives of  Langton,  are  entitled,  as  trustees  for  the 
Bank  of  Liverpool,  to  "The  Warbler,"  and  all  freight 
received  since  the  15th  of  January,  1858,  when  Mure 
demanded  possession  on  behalf  of  the  plaintiffs, — subject 
to  the  claim  of  Fogo,  in  respect  of  sums  paid  out  of  liis 
purchase-moneys,  for  the  wages  of  the  crew,  to  the 
stevedore,  and  other  payments  properly  made,  according 
to  the  law  of  Louisiana. 

Take  an  account  of  moneys  due  to  the  bank  on  their 
security. 

The  ship  having  been  sold  by  arrangement,  direct 
pajrnient  to  the  plaintiffs  of  the  sums  due  to  them,  out 
of  the  amount  agreed  upon  as  the  value  of  the  ship. 

Wood,  V..C.  }   Eji^EfH,  ^.  Partridge. 
11,  12  Feb.  1863.  ) 

Practice — Demurrer — MtUtifariousness — Fraud 
— Conspiracy — Alternative  Belief. 

Fraud  must  he  cJiarged  distincUy  and  precisely.  There- 
fore, a  general  charge  of  collusion  and  conspiracy  against 
all  the  defendants  to  a  hill  will  not  save  it  07i  demurrer. 

A  hill,  which  seeks  to  set  aside  a  number  of  mortgages  as 
invalid,  and  prays  thai  the  plaintiff  may  he  at  liberty  to 
redeem  such  as  are  valid,  cannot  be  treated,  on  demurrer 
for  multifariousness,  as  a  redemption  hill,  hiU  must  be 
taken  as  a  hill  to  set  aMde  the  mortgages  merely. 

A  hill  charging  a  fraud  against  one  defendant,  in 
whidi  another  defendant  is  not  distinctly  alleged  to  be 


implicated,  is  multifarious   as   against   the  latter  de- 
fendant. 

This  was  a  demurrer  by  one  Hopgood,  one  of  the  defen- 
dants, to  the  whole  biU  for  multifariousness. 

The  case  alleged  by  the  bill  was,  in  substance,  as  fol- 
lows : — The  plaintiff  had  been  mixed  up  with  a  firm  of 
solicitors,  named  Goodwin  &  Co.,  in  various  land  specu- 
lations, and  jobbing  transactions.  Goodwin  k  Co.  had 
made  use  of  the  plaintiff  for  their  own  purposes,  and 
fraudulently  induced  him  to  take  conveyances  of  various 
estates,  and  afterwards  to  execute  mortgages  of  them,  so 
as  to  involve  himself  in  heavy  personal  liabilities  towards 
the  several  mortgagees.  The  plaintiff  alleged  that  he 
had  not  received  the  mortgage  moneys  or  derived  any 
benefit  from  the  estates. 

A  mortgage  of  one  of  the  estates,  called  "Llanon,"  for 
13,0002.,  had,  on  the  3rd  of  August,  1857,  been  executed 
to  the  demurring  defendant's  trustees,  and  was  then  vested 
in  him  and  another.  The  13,000/.  was  credited  to  the 
plaintiff  in  accounts  rendered  to  him  by  Goodwin  &  Co., 
and  stated  in  the  bill. 

On  the  30th  of  June,  1859,  an  agreement  was  made 
between  one  of  the  defendants,  Williams,  who  was  a 
member  of  the  firm  of  Goodwin  &  Co.,  and  the  plaintiff ; 
the  only  material  provisions  of  which,  for  the  present 
purpose,  were — 

1 — 6.  That  the  plaintiff  should  sell  and  release  liis 
interest  in  all  the  estates  mentioned  in  the  bill,  includ- 
ing the  Llanon  estate,  to  Williams. 

9.  The  estates  taken  by  Williams  to  be  subject  to  the 
incumbrances  thereon,  and  Williams  to  give  the  plaintiff 
a  covenant  of  indemnity  against  all  such  incumbrances. 

17.  All  accounts  and  claims  between  Williams  and  the 
plaintiff,  and  Williams'  firm  and  the  plaintiff,  to  bo 
absolutely  settled  by  tliis  arrangement. 

It  was  alleged  that  Hopgood,  thi'ough  his  solicitor, 
knew  of,  and  adopted  this  agreement,  and  took  the 
benefits  and  advantages  thereof. 

On  the  7th  of  March,  1862,  an  action  of  Parkin  v. 
Ernest,  was  brought  in  the  Queen's  Bench  against  the 
plaintiff,  for  the  recovery  of  the  13,000/.  mortgage 
money :  and,  on  the  15th  of  September,  1862,  a  suit 
of  Hopgood  V.  Ernest,  which  was  an  incumbrancer's  suit 
affecting  the  Llanon  estate  only,  was  instituted  in  tliis 
Court.  Other  suits  and  actions  had  also  been  instituted 
and  brought  by  the  mortgagees  of  the  several  other 
estates,  all  of  whom  were  also  made  defendants  to  the 
present  bill. 

The  bill,  which  contained  514  paragraphs,  alleged  a 
number  of  other  fraudulent  transactions  by  Goodwin  & 
Co.,  with  respect  to  the  other  estates,  of  which  there 
were  six,  and  also  as  to  some  life  policies,  and  a  pro- 
missory note.  With  these  matters  Hopgood  had  no 
concern  whatever. 

Besides  charges  of  fraud  against  the  defendants,  com- 
prising the  firm  of  Goodwin  &  Co.  in  procuring  the 
several  mortgages,  &c. ,  the  bill  contained  the  following 
charge  : — ''  The   defendants,  or  some  or  one  of  them 
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>A  otkei's,  or  ouo  other  of  them,  have  combined  and 
,  confederated  and  concerted  measures  together,  and  by 
themselves  and  their  agents  respectively,  to  compel,  and 
to  aid  and  assist  each  other  by  means  of  their  said 
claims  and  actions  and  suits  and  other  proceedings 
against  the  plaintiff  in  compelling,  the  plaintiff"  to 
admit  the  accounts  of  Goodwin  &  Co.,  and  the  validity  of 
the  incumbrances. 

The  prayer  embraced  the  various  matters  alleged  in 
the  body  of  the  bill,  and,  so  far  as  at  present  material, 
sought  specific  performance  of  the  agreement  of  the 
3(Hh  of  June,  1859,  and  a  lien  on  the  Llanon  and 
other  estates  for  the  due  performance  of  it — accounts 
between  the  plaintiff  and  the  several  defendants,  and  an 
inquiry  as  to  the  mortgages,  &c.— a  declaration  that  the 
plaintiff  should  bo  entitled  to  the  benefit  of  the  several 
defendants'  securities,  and  that  he  mi^it  be  ''at  liberty 
to  redeem  all  such  mortgages,"  &c.,  as  should  be  valid -^ 
invalid  charges  to  be  set  aside — an  injunction  to  restrain 
pending  proceedings — the  bill  to  be  a  cross-bill  to  Hop- 
good  V.  £mest,  and  the  other  suits. 

Giffard,  Q.C,  and  Fischer ,  for  the  demurrer,  cited, 
Campbell  v.  Maekay,  1  My.  ft  Cr.  603. 

« 

Rolt,  Q.C^  J)e  Gex,  and  BiUon,  for  the  bill,  contended 
that, 

Ist.  Irrespective  of  the  agreement,  the  plaintiff  had  a 
single  equity  against  Goodwin  &  Co.,  viz.,  that  of  one 
partner  against  his  copartners  for  a  series  of  misappro- 
priations of  partnership  funds.  He  could  not,  however, 
get  complete  relief  against  them  without  bringing  before 
the  Conrt  the  parties  concerned  in  each  isolated  misap- 
propriation. 

2nd.  By  the  agreement  the  plaintiff  acquired  a  lien,  or 
quasi  mortgage,  overriding  the  whole  estates,  which  gave 
him  a  single  ri^t  of  redemption, 

InTnan  v.  Wearing,  8  De  G.  &  8.  729. 

The  prayer  contained  a  substantial  offer  to  redeem. 

Wood,  Y.-C,  said,  that  he  had  no  doubt  that  the  bill 
could  not  be  sustained  against  Hopgood.  On  the  allega- 
tions of  the  bill,  his  mortgage  was  a  perfectly  good  one, 
and  the  mortgage  money  must  be  taken  to  have  been 
paid  by  the  mortgagees.  The  plaintiff's  case  appeared 
to  be  that,  though  the  money  was  credited  to  him  in 
account,  the  transaction  was  so  tied  up  with  other 
fraudulent  ones,  that  it  could  not  be  looked  at  separately 
from  them  :  in  fact,  that  his  partnera  in  tiie  land  specu- 
lations had  made  a  cat's-paw  of  him,  and  cheated  him, 
aad  now  wished  to  put  him  off  with  a  covenant  of 
indemnity.  The  only  complicity  alleged  against  Hop- 
good  was  through  his  solicitor.  At  most,  this  would 
give  the  plaintiff  a  right  to  make  the  solicitor  a  party 
to  a  bill  against  Goodwin  &  Co.,  for  the  purpose  of  pray- 
ing costs  against  him.  It  was  true  the  bill  contained  a 
general  chaige  of  collusion  and  conspiracy  against  all 
the  defendants,  but  that  allegation  was  far  too  vague 
and  indefinite  for  the  Court  to  proceed  upon  it  Fraud 
must  be  chaiged  precisely  and  distinctly,  WomuUd  v. 


J)e  Lisle  (8  Beav.  18).  Besides,  taking  the  allega&A 
most  strongly  against  the  pleader,  each  defendant  mi^t 
say,  *'  one  or  other  of  the  defendants  "  have  con^iied, 
ftc.,  but  not  I. 

It  was  also  said,  that  the  plaintiff,  under  the  off^ 
ment  of  the  80th  of  June,  1859,  had  acquired  &  li^  o&  tU 
the  estates,  which  gave  him  a  general  equity  of  reden^v- 
tiou.  It  was  certainly  doubtful  how  £ur  the  words  of  the 
prayer,  that  "  the  plaintiff  may  be  at  liberty  to  redeem," 
&c.,  could  be  taken  to  be  an  offer  to  redeem.  Bot, 
even  assuming  that  in  the  plaintiff's  favour,  the  caae 
was  very  different  from  Jwman  v.  Wearing.  The  miia 
object  of  this  bill  was  to  set  aside  each  individul 
mortgage,  and  redemption  was  only  sought  as  altemativtf 
relief.  It  had  been  doubted,  whether  you  could  in  ood 
bill  ask  for  inconsistent  relief ;  but,  awsuming  that  yon 
might  do  so,  nevertheless  a  bill  like  this,  which  only 
asked  for  redemption  in  the  alternative,  was  not  a 
redemption  bill,  and  must  be  taken  as  a  l»ll  to  set  aside 
the  mortgages  on  the  ground  of  fraud.  If  so,  the  bill 
was  clearly  demurrable  by  Hopgood  :  for  a  bill  cfaaQ;u9g 
a  fraud  against  A.,  in  which  B.  is  not  distinctly  alleged 
to  be  implicated,  was  multifarious  as  respects  B. 

The  demurrer  was  allowed,  with  costs. 

Wood,  V.-C.  1   Crossley  v,  Stewakt. 
13  Feb.  1863.   3 

Practice — Exceptums  to  Answer — Discovery. 

In  a  suit,  to  restrain  the  infritigement  of  a  patent^  the 
defendants  were  required  to  set  out  the  ivamea  atid  addresses 
of  all  persons  from  whom  (hey  had  received  sums  of  money 
for  the  itse  of  articles  alleged  to  be  manufactured  in 
infrmgeTnent  of  the  plaintiff's  rights,  even  though  sttch 
persons  might  reside  abroad. 

This  case  came  on  upon  the  hearing  of  exceptions  to 
the  defendants'  answer. 

The  bill  had  been  filed  to  restrain  the  infringement  of  a 
patent  for  the  manufacture  of  looms,  and  contained  aa 
allegation  that  the  defendants  had  received  from  the 
persons  to  whom  they  had  sold  looms  manufactuied 
in  infringement  of  the  plaintiff's  rights  large  sums  of 
money,  as  royalties  in  respect  of  goods  made  by  such 
persons  in  and  by  such  looms.  The  eoiresponding  inter- 
rogatory required  the  defendants  to  set  forth  an  account 
of  the  sums  of  money  so  received,  and  the  names  and 
addresses  of  the  persons,  or  person,  from  whom  all  and 
every  such  sums  of  money  had  been  received. 

The  answer  of  the  defendants  stated  that  in  the  third 
schedule  thereto  they  had  set  forth  an  account  of  ail  tbe 
sums  of  money  received  by  them,  "for  or  iu  respect  of 
royalties  or  other  payments  for  the  use  or  in  respect  of 
all  and  every  of  the  said  looms  which  have  been  sold  to, 
or  used  by,  any  person,  or  persons,  in  £nglaud  aAd 
Wales,"  with  the  names  and  addresses  of  the  persoiu 
from  whom  such  sums  were  received. 

It  also  appeared  by  the  answer  that  looms  had  been 
sold  to  persons  residing  at  Leijisic. 
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The  third  schedule  was  excepted  to  for  insofficiency, 
on  ths  grcmnd  that  it  gave  no  information  as  to  persons 
living  abroad,  firom  whom  such  sums  might  have  been 
received. 

Craeknall  (SirBugh  Caims,  Q.a,  with  him),  for  the 
exceptions. 

W,  R.  Fisher  in  support  of  the  answer. 
1st.  The  plaintiff  is  entitled  only  to  so  much  discovery 
AS  will  give  him  a  right  to  a  decree.    The  account  he 
asks  for  will  be  equally  well  obtained  at  the  hearing, 
MUford  on  Pleading,  358. 
Clegg  v.  Ednumdson,  22  Beav.  125. 
J)c  la  Rtte  V.  Dickinson,  3  K.  &  J.  888. 
Manstll  V.  Feeney,  2  J.  &  H.  820. 
2nd.  The  patent  is  confined  to  England  and  Wa}es. 
We  may  make  and  seU  looms  abroad,  as  to  which  the 
plaintiff  is  entitled  to  no  discovery, 
Few  v.  Cfuppy,  1  My.  &  Gr.  487. 

'Wood,  V.  -C.  ,  said  that  he  had  gone  as  far  as  any  Judge 
in  protecting  a  defendant  against  discovery.  In  De  la 
Rue  V.  Dickinson  he  had  refused  to  require  the  defendant 
to  set  out  a  mere  money  account,  which  might  be  ob- 
tained equally  well  at  the  hearing ;  but,  in  the  present 
case,  the  answer  sought  might  lead  to  important  dis- 
coveries by  the  plaintiffs  in  regard  to  tlie  infringement  of 
their  patent.  The  interrogatory  must  be  answered, 
except,  of  course,  as  to  looms  manufactured  in  foreign 
countries,  and  sold  to  persons  residing  there. 

^^d»  7-^-  I    Kennedy  v.  May. 
13  Feb.  1863.      ) 

Demurrer — Specific  performance — Want  of  MutVr 
alUy — Ciuitody  of  Children — Illegality, 

ThefaOur  of  three  infant  children,  whose  mother  was 
dead,  agreed  with  their  maternal  grandmother,  that  the 
children  should  reside  in  England  for  mVt«  rMmiks  every 
year,  and  that  she  should  have  ths  exclusive  charge  of 
them  during  the  remaining  three  months : — 

Held,  that  the  Court  could  not  specifically  enforce  the 
first  stipulation^  and  that  the  second  was  void  an  grounds 
of  ptMie  policy. 

Lord  Nigel  Kennedy,  in  1858,  married  a  daughter  of 
the  defendant,  Mrs.  Frere  May.  She  died  on  the  1st  of 
February,  1862,  leaving  three  infant  children  her  siur- 
viving. 

On  the  3rd  of  March,  1862,  a  letter  was  addressed  to 
Lord  Nigel,  by  the  authority  of  Mrs.  May,  which  con- 
tained the  following  passages  : 

''  I  am  authorised  by  Mrs.  Frere  May  to  write  and 
make  the  following  offers  and  propositions  from  her  to 
you ;  namely,  that  you  take  charge  of  your  children  and 
pay  all  their  cxiMsnses  of  every  kind  for  nine  months  of 
every  year,  keeping  them  in  England  during  that  time, 
and  giving  Mn.  Frerv  May  free  liberty  to  see  them  when- 
ever she  likes ;  and  Mrs.  iVere  May  will  take  charge  of 


the  children  for  the  other  three  mouths  of  each  year,  pay« 
ing  all  their  expenses,  of  every  kind,  during  those  thre* 
months,  and  Mrs.  Frere  May  would  give  you  free  liberty 
to  see  the  children  whenever  you  like ;  and,  in  consider- 
ation of  your  entering  into  this  agreement,  Mrs.  Frere 
May  will  pay  to  you  the  sum  of  800^.  for  this,  commenc- 
ing March  the  1st,  in  quarterly  or  monthly  payments, 
and  during  the  next  and  subsequent  years,  from  March  1, 
1863,  the  sum  of  1000/.  per  annum.  .  .  .  Mrs.  Frere 
May  requests  mo  further  to  say,  that  she  is  not  aware 
of  the  extent  of  your  liabilities  for  the  house,  No.  8, 
Langham-place ;  but  if  you  agree  to  keeping  the  children 
in  England,  she  will  assist  in  freeing  you  of  them,  viz., 
the  liabilities  attending  that  house.  .  .  .  Mrs.  F.  May 
intends  taking  the  advice  of  her  friends  as  soon  as  she 
conveniently  can,  as  to  the  advisability  of  having  tho 
terms  of  this  agreement  embodied  in  a  formal  legal 
document." 

On  the  same  day  Lord  Nigel  replied,  by  letter,  that 
he  accepted  the  terms  offered  on  behalf  of  Mrs.  May,  and 
that  he  would  perform  those  stipulated  for  on  his  part ; 
remarking  also,  that  it  would  be  better  for  both  parties 
that  proper  legal  documents  should  be  drawn  up  at 
once. 

Later  on  the  same  day.  Lord  Nigel  discovered  that 
Mrs.  May  had  consulted  some  friends,  and  he  again 
wrote,  desiring  to  know  whether  Mrs.  May  would  agree 
to  have  a  formal  legal  document  embodied  for  her  signa- 
ture, so  as  to  carry  out  the  agreement  contained  in  the 
above  letter. 

Various  other  letters  followed  on  either  side,  which, 
as  alleged  by  the  bill,  constituted  a  valid  binding  agree- 
ment in  the  terms  contained  in  the  letter  set  out  above. 

The  bill  was  filed  by  Lord  Nigel  Kennedy  and  his 
children  for  specific  performance  of  the  agreement,  and 
was  demurred  to  for  want  of  equity. 

ffobhousCf  Q-Cf  and  Fischer,  for  the  demurrer,  con* 
tended, 

1st.  Then  was  no  valid  binding  agreement;  and, 
even  if  there  were,  it  was  not  one  wliich  the  Court  could 
enforce. 

2nd.  It  was  void  on  grounds  of  public  policy,  in  con- 
sequence of  Lord  Nigel  Kennedy  agreeing  to  give  up  the 
custody  of  his  children  to  Mrs.  May  for  three  months  in 
the  year, 

Vansittart  v.   VawittaH,  4  K.    ft  J.   62 ;    2  Bo 
G.  &  J.  249. 

3rd.  There  was  want  of  mutuality  in  it :  how  could 
the  Court  restrain  Lord  Nigel  from  taking  the  children 
out  of  England,  for  the  sake  of  their  health,  if  ii  were 
necessary?  The  infiuits,  also,  who  were  co-plaintiffs, 
could  not  be  bound  by  the  contract, 
Plight  V.  Bollandy  4  Russ.  298. 

ReU,  0.0,,  and  F.  Waller  {Sir  Hugh  Cairns,  Q^C.^ 
with  them),  in  support  of  the  bill,  contended,  that  there 
was  an  agreement  binding  on  Mrs.  May  :  that  the  cases 
had  not  gone  so  far  as  to  decide  that  a  iather  might  not 
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g^ve  up  the  custody  of  his  children  to  their  grandmother 
for  three  months  in  the  year  :  and  that  a  contract  was 
not  illegal  because  circumstances  might  occur  to  render 
it  incapable  of  being  specifically  performed. 

Wood,  V.-C,  held  that  no  agreement  had  ever  been 
concluded :  that  even  if  one  had  been  concluded,  the  only 
consideration  Mrs.  May  was  to  receive  was,  that  her 
grandchildren  were  to  live  in  £ngland  for  nine  months 
of  each  year,  and  with  her  during  the  remaining  three 
months.  It  was  clear  that  the  former  part  could  not  be 
specifically  enforced  at  tlie  instance  of  Mrs.  May,  while 
the  latter  was  void  on  grounds  of  public  policy,  since  a 
father  could  not  barter  away  the  custody  of  his  children 
for  any  consideration  whatever. 

The  demurrer  must  be  allowed ;  and  leave  to  amend 
refused. 


Wood,  V.-C. 

16  Feb.  1863 


'.■I 


RoLFE  V.  Perry. 


Will — Ccmstruction — Codicil — Rigid  of  a  Widow, 
divorced  i  Mcnsa  et  There,  to  lier  Share,  under 
•   the  Statute  of  Distributions, 

A  codicil  to  a  mil  docs  not  affect  the  construction  of  tJie 
will  itself  as  an  independent  instrument. 

A  widoic,  who  has  been  divorced  k  mensa  et  thoro, 
071  tJie  ground  of  adultery,  is  nevertheless  entitled  to  a 
share  in  the  effects  of  her  deceased  husband,  under  the 
Statvie  of  DistHbutimis. 

This  suit  was  instituted  by  the  executors  of  the  will  of 
Kchemiah  Perry,  to  obtaiu  the  du'cctiou  of  the  Court,  as 
to  the  administration  of  their  testator's  estate,  under  the 
following  circumstances  : — 

On  the  31st  of  May,  1836,  the  Ecclesiastical  Court  had 
]>ronounced  a  sentence  of  divorce,  d  mensd  et  ttioro, 
against  Sarah  Perry,  the  wife  of  the  testator,  and  one  of 
the  defendants,  on  the  groimd  of  a<.lultery.  There  had 
been  no  subsequent  reconciliation  or  renewal  of  co- 
habitation. 

By  his  will,  dated  the  6th  of  September,  1836,  the 
testator  directed  his  debts,  and  funeral  and  testamentary 
expenses,  to  be  paid  out  of  his  personal  estate  ;  and, 
after  payment  of  the  same,  gave  the  residue  of  his 
]>orsonal  estate  to  liis  daughter,  Sarah  Ann  Perry.  He 
devised  all  his  real  estate  to  trustees,  upon  certain  trusts 
(which  failed),  for  the  benefit  of  his  said  daughter  and 
her  children  ;  and,  if  she  should  die  without  having 
lawful  issue,  before  the  decease  of  his  brother,  Thomas 
Perry  (which  event  happened),  then  he  devised  all  his 
"real  estate  and  property  unto  the  said  Thomas  Perry, 
his  heirs  and  assigns  for  ever.  And,"  the  will  pro- 
ceeded, **I  further  declare,  that,  if  the  said  Hiomas 
PeiTy  should  die  during  the  lifetime  of  my  said  daughter, 
and  my  said  daughter  should  not  marry,  or  marry  and 
have  no  children,  then  I  give  and  devise  the  same  unto 
such  person  or  persons,  their  heirs  or  assigns  respectively, 
as  my  said  daughter,  the  said  Sarah  Ann  Perry,  shall,  by 


her  last  will  and  testament,  in  writing,  duly  exeia>l 
and  attested,  or  any  codicil  thereto,  direct  or  appoint," 

The  testator  also  made  a  will,  dated  2nd  of  Decemkr, 
1861,  in  the  following  terms:—"  This  ia  the Iwt will 
and  testament  of  me,  Nehemiah  Perry,  of  Strethall,  in 
Essex,  gentleman.  I  appoint  John  Rolfe,  of  Elmdua, 
and  Edmund  Emson,  of  littlebury,  both  in  the  coTmty 
of  Essex,  farmers,  executors  and  trustees  of  this  wv 
will.  I  give  the  following  legacies  : — ^To  Rebecca  Ni«4 
my  servant,  the  sum  of  100?.,  and  if  she  remains  with  II.^ 
and  waits  upon  me  up  to  the  time  of  my  death,  I  gi'*- 
her  607.  in  addition  to  the  100/." 

Sarah  Perry  died  before  the  2nd  of  December,  1S61: 
and  the  testator,  on  the  7th  of  December,  1861. 

The  real  estate  of  the  testator  was  subject  to  tv- 
mortgages  created  by  him. 

Wickcns,  for  the  plaintiffs,  submitted  the  foUoffiu^ 
(questions  to  the  CJourt : — 

Ist.  Whether  there  was  an  intestacy  in  the  events 
which  had  happened,  as  to  the  testator's  personal  estak  • 
And,  if  so, — 

2nd.  Whether  Sarah  Perry  was  entitled  to  the  wi«iaw*e 
share  under  the  Statute  of  Distributions, 

3rd.  Whether  the  devisee  of  the  real  estate  was  entitl'^1 
to  have  the  mortgages  paid  out  of  the  i^ersonalty. 

On  the  first  question  His  Honour's  attention  w«.^ 
called  to  the  fact  that  the  daughter  had  died  before  the 
making  of  the  second  will. 

Wood,  V.-C,  held  that  on  the  time  constructiofl  ot 
the  first  will  the  personal  estate  of  the  testator  did  i»->t 
pass  to  Thomas  Perry  under  the  word  properly y  anJ  thit 
the  second  vnSX  could  not  affect  the  construction  of  ti-' 
first. 

On  the  2nd  question, 

RcndaZl,  for  the  next  of  kin,  submitted  tliat  th. 
widow  was  not  entitled  to  a  share  of  the  personalty. 
Before  the  Statute  of  Distributions,  the  EcclesitotiL^ 
Courts  had  a  discretion  to  grant  administration  eitbi-r  M 
the  Avidow  or  the  next  of  kin.  The  administrator  tot>t 
the  whole  estate  of  the  intestate  for  his  otvti  \md*^ 
subject  only  to  the  payment  of  debts.  The  Statute  d 
Distributions  was  passed  to  prevent  a  person  >vith  an 
equal  right  to  the  testator's  estate,  being  deprived  of  :t 
by  reason  of  another  l)eing  appointed  administrator, 

PeUU  V.  Smith,  1  P.  W.  7. 
Now  the  Ecclesiastical  Courts  would  not  grant  inlnii 
uistration  to  a  widow  who  hail  committed  adultery ;  w^ 
if  she  obtained  a  share  of  the  estate,  persons  with  a  better 
claim  would  be  ousted,  contrary  to  the  intention  of  the 
statute.  He  also  referred  to  the  form  of  the  bond  re- 
quired to  be  given  by  an  administrator. 
He  cited  the  following  cases  on  this  point, 

Pettifer  v.  James,  Bunb.  16. 

Sh^Ue  V.  Shute,  Prec.  Chanc.  111. 

Anon.  9  Mod.  4i. 
The  Court  will  not  settle  her  own  property  in  ^^^^^^ 
of  a  wife  who  has  committed  adultery, 
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Carr  v.  Ecutabroohe,  4  Ves.  146. 
Ball  V.  MoTUgomery,  2  Ves.  jun.  191. 
[Diring  the  argtunent,  Wood,  V.-C,  referred  to 
M  the  goods  of  Davies,  2  Curt.  628.] 

Ampklett,  Q.C.,  for  Sarah  Perry,  was  not  called  on. 

Wood,  V.-C,  said,  that  the  cases  cited  only  showed 
that  the  Court  had  refused  to  help  a  wife  who  had  com- 
mitted adalteiy,  and  came  there  as  plaintiff.  Here  the 
executors  of  the  husband  came  asking  that  the  rights  of 
aU  parties  might  be  declared ;  and  in  order  to  refuse  Sarah 
Perry  the  widow's  share  under  the  Statute  of  Distribu- 
tions, it  would  be  necessary  to  hold  that  a  woman  divorced 
d  viensd  et  thoro,  was  not  the  wife  of  the  person  from 
whom  sho  was  divorced,  a  conclusion  against  which  the 
authorities  carefully  guarded  themselves. 

On  the  third  question,  the  Vice-Ghancellor  having 
intimated  that  he  adhered  to  his  opinion  in  Mellish  v. 
Vallins  (2  J.  &  H.  194),  which  is  opposed  to  that  of  the 
Master  of  the  Rolls  in  Moore  v.  Moore  (10  W.  R.  877), 
it  was  agreed  between  the  Counsel  that  this  question 
should  be  argued  before  the  Lord  Chancellor  or  the  Lords 
Justices. 

Wood,  V,-C.    )  DuNDAs  V.  Murray. 
16,  18  Feb.  1868.  ) 

]yill — Gomtruction — Legacy,  Vested  or  Contingent 
— Accruing  Interest — Severance  of  Trust  Fund. 

A  testatrix  directed  the  trustees  of  certain  sums  of  stocky 
over  which  she  had  a  power  of  testamentary  appointiruTU^ 
to  stand  possessed  thereof  from  and  immediately  after  Tier 
decease,  upon  trust  to  raise  thereoiU  a  sum  of  5000^.,  and 
pay  the  same  to  the  children  of  her  deceased  sister ;  the 
shares  of  sons  to  he  paid  at  twenty-one,  those  of  daughters 
at  tweniy-one,  or  on  marriage :  and  to  apply  the  income 
if  tJie  residuejas  in  the  will  mentioned : — 

Held,  that  this  was  a  vested  legacy,  and  that  the  legatees 
were  entitled  to  the  dividends  accruing  on  a  sum  of  stock 
set  apart  to  ansioer  it. 

Under  the  will  of  the  late  Duchess  Dowager  of  Leeds, 
certain  stock  was  vested  in  trustees  upon  trust  for  her 
two  grand -daughters,  Catherine  Whyte  Melville  and 
Elizabeth  Whyte  Melville,  during  their  lives,  without 
power  of  anticipation,  with  benefit  of  survivorship,  and 
from  and  after  the  decease  of  the  survivor,  upon  trust 
for  such  persons  as  the  survivor  should  by  will  appoint. 

Catherine  married  Sir  David  Dundas,  and  died  on  the 
23rd  April,  1856,  leaving  five  children,  the  plaintiffs  in 
this  suit,  her  surviving. 

Elizabeth  married  James  Wolfe  Murray,  one  of  the 
defendants.  By  her  will,  dated  20th  December,  1856, 
after  reciting  that  by  the  death  of  her  sister  she  had 
become  entitled  absolutely  to  dispose  of  the  whole  of  the 
aforesaid  stock,  and  her  intention  to  exercise  the  power 
given  to  her  by  the  said  will,  she  appointed  that  the 
trustees  of  the  will  of  the  Duchess  of  Leeds  should,  from 
and  immediately  after  her  decease,  stand  possessed  of  the 


said  stock  upon  trust,  to  raise  thereout  the  sum  of  50001, 
sterling,  and  to  pay  the  same  unto  and  equally  between 
tiie    five    children    of  her   late    sister    Lady    Dundas 
(naming  the  five  plaintiffs),  the  shares  of  such  of  them 
as  were  sons  to  be  paid  to  them  on  their  respectively 
attaining  the  age  of  twenty-one  years,  and  the  shares  of 
such  of  them  as  were  daughters  to  be  paid  to  them  on 
their  respectively  attaining  that  age,  or  being  married, 
which  should  first  happen,  with  benefit  of  survivorship 
between  such  five  children,  in  case  of  the  death  of  any 
one  or  more  of  them  being  a  son  or  sons  under  the  age 
of  twenty-one  years,  or  being  a  daughter  or  daughters 
under  that  age  without  having  been  married.     And 
upon   trust    out    of  the    interest  and   annual   income 
arising  'from  the  residue  of  the  said  trust  funds  and 
premises  to  pay  certain  annuities  therein  mentioned, 
and  subject  to  the  payment  of  such  annuities  upon 
trust  to  pay  the  whole  of  the  income  arising  from  the 
said  trust  funds  and  premises  unto  her  husband,  James 
Wolfe  Murray,  during  his  life,  and  after  the  decease  of 
her  said  husband,  to  pay  and  divide  the  principal  of  the 
said  trust  funds  and  premises  equally  between  all  her 
children  by  her  said  husband,  except  an  eldest  or  only 
son  living  at  the  time  of  her  decease,  the  shares  of  sons 
to  become  vested  in  them  on  their  respectively  attaining 
the  age  of  twenty-one  years,  and  the  shares  of  daughters 
on  their  respectively  attaining  that  age  or  marriage, 
which  should  first  happen,  with  benefit  of  survivorship 
between  such  younger  children  respectively ;  in  case  of  the 
death  of  any  one  or  more  of  them  before  he  or  she  should 
attain  a  vested  interest ;  and  in  case  all  such  children 
should  die  without  having  attained  a  vested  interest, 
then  in  trust  for  such  eldest  or  only  son,  his  executors, 
administrators,  and  assigns.     But  in  case  of  the  death  of 
all  her  children  in  her  lifetime,  then  in  trust  for  the  five 
children  of  her  sister  Lady  Dundas,  to  vest  in  and  be 
payable  to  them  in  the  same  manner  and  with  the  like 
benefit  of  survivorship,  as  she  had  thereinbefore  directed 
with  respect  to  the  5000/.  bequeathed  to  them. 

Mrs.  Murray  died  on  4th  October,  1867,  leaving  five 
children  her  surviving,  who  were  also  defendants  to  this 

suit 

A  sum  of  stock  had  been  set  apart  by  the  trustees  of 
the  will  of  the  Duchess  Dowager  of  Leeds,  to  answer  the 
said  legacy  of  5000/.,  and  the  present  bill  was  filed  to 
obtain  a  declaration  of  the  rights  of  the  plaintiffs,  and 
all  other  parties  to  the  dividends  accruing  due  thereon. 

SpringcUl  Thompson,  for  the  plaintiffs,  contended  that 
the  legacy  was  vested ;  citing. 

Chaffers  Y.  Abel,  8  Jur.  (N.s.)  577. 

Williams  v.  Clark,  4  De  O.  &  Sm.  472. 

SmUlier  v.  WUlock,  9  Ves.  233. 

Saunders  v.  Vautier,  Cr.  &  Ph.  240. 
The  legacy  being  vested,  there  are  here  special  circum- 
stances sufficient  to  confer  the  accruing  interest  on  the 
legatees, — ^viz.,  the  severance  of  the  fund  from  the  rest 
of  the  estate  and  the  gift  to  trustees, 

Acherley  v.  Wheeler,  1  P.  Wms.  782. 
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TyrrelY.  Tyrrely  4  Vcs.  1. 
Boddy  V.  Dawes,  1  Keen,  362. 
Williams  v.  Clark,  iibi  supra. 

Woodhousc,  for  Mr.  Wolfe  Murray. 
Ist.  Tho  legacy  is  contingent, 
Saunders  v.  Vauticr,  ubi  supra. 
Re  BcnnetCs  Trusts,  3  K.  &  J.  280. 
Mc  HaH's  Trusts,  3  De  G.  &  J.  195. 
Watson,  V.  Hayes,  5  My.  &  Cr.  125. 
2nd.  Even  supposing  the  legacy  to  bo  vested,  the  in- 
come will  not  pass  to  the  legatees, 
Pestiiig  V.  AlUn,  5  Hare,  573  ; 
but  will  go  to  the  husband  under  the  word  residue. 

C.  Parke,  for  the  children  of  Mrs.  Wolfe  Murray,  argued 
that  the  father  was  entitled  only  to  have  the  accruing 
interest  capilalised,  and  the  income  of  that  paid  to  him ; 
citing, 

Re  Harriet  Trusts,  Joh.  199. 

Holgate  v.  Jennings,  24  Beav.  623. 

Crawley  v.  Crawley,  7  Sim.  427. 

H&mings,  for  the  trustees  of  the  will  of  the  Duchess 
of  •Leeds,  contended  that,  if  the  accruing  interest  were 
not  payable  to  the  legatees,  it  was  undisposed  of,  and 
formed  part  of  the  estate  of  the  Dirchess  of  Leeds. 

Springall  Thompson  replied  on  tho  question,  to  whom 
the  accruing  interest  was  payable. 

Wood,  V.-C,  said,  that  as  to  the  first  point  in  the 
case,  he  had  no  doubt  that  the  legacy  of  50002.  was  a 
vested  interest.  The  testatrix  directed  this  sum  to  be 
raised  immediately  on  her  death,  and  to  be  paid  to  the 
plaintiffs.  Then  followed  a  direction  as  to  the  time  of 
payment  of  the  shares  of  the  legatees  ;  finally,  there  was 
a  clause  at  the  end  of  the  wiU  in  which  she  referred  to 
the  legacy  as  "bequeathed  to  them." 

As  to  the  second  point,  viz.,  to  whom  the  intermediate 
interest  was  payable,  if  this  were  simply  a  legacy  with 
the  time  of  payment  deferred,  the  ordinary  rule  would 
hold,  and  tlie  accruing  interest  would  not  be  payable  to 
the  legatees.  But  the  scheme  of  the  testatrix  was  not  to 
pay  1000^.  to  each  of  tho  five  plaintiffs  as  they  should 
respectively  come  of  age  or  many,  but  the  sum  of  5000/. 
was  taken  out  of  the  trust  funds  in  a  mass.  He  must 
hold  that  this  sum  was  severed  from  the  trust  funds  for 
the  benefit  of  the  nephews  and  nieces,  and  that  for  the 
following  reasons  :— 

1st.  It  was  to  be  raised  immediately  after  the  death  of 
the  testatrix  by  the  trustees,  and  it  made  no  difference 
tliat  they  were  trustees  of  the  whole  estate, 
Saunders  v.  Vautier,  ttbi  supra. 

2nd.  There  was  no  gift  over  in  case  of  all  the  children 
dying  imder  age  or  before  marriage. 

3rd.  That  which  was  in  the  mind  of  the  testatrix  in  the 
clause  immediately  following  that  in  which  she  declared 
-  her  intention  to  benefit  her  nephews  and  nieces  was  the 
rtsidiie  of  the  trust  funds. 

Upon  the  authorities.  His  Honour  quoted  Love  v. 
jD' Estrange  (3  B.  P.  a  887),  and  the  remarks  of  Sir  W. 


Grant  thereon  in  Hanson  v.  Orakam  (6  Vea.  248),  to  sIkw 
the  length  the  Court  would  go  both  is  to  vesting  and  pty. 
ment  of  interest.  Finally,  referring  to  the  words  of  Sir 
J.  Wigram  in  Peeling  v.  AUen  (5  Ha.  578),  he  resarked 
that  it  was  not  mere  severance  that  could  have  tlw  eflFect 
of  giving  interest  upon  a  deferred  legacy  before  it  became 
payable,  but  the  severance  must,  as  in  the  present 
instance,  be  connected  wifli  the  legacy  itself.  He,  there- 
fore, declared  the  plaintiffs  to  bo  entitled  to  the  inoomfi 
arising  firom  the  sum  of  stock. 

18  FBa  1S6Z.     ) 

Will — Cafutntction-^^^ Minority'*  —  Jnetme  (f 

Vested  Share. 

Where  a  testator  gave  residue  to  hds  /bur  ekildren,  witk 
a  gift  over  to  the  survivors,  or  survivor,  in  the  event  cfan^ 
of  them  dying  under  twenty-Jive,  and  appointed  guardms 
**  during  their  respective  minorities,"  and  gave  a  power  to 
apply  accumulations  of  income  of  eo/ch  cKUds  ^are, 
**  during  his  minority,"  in  maintenance,  dsc.  : — 

Held,  that  the  loord  ^* minority**  was  ttsed  in  Usorii' 
nary  sense,  and  tluU  each  child  was  absolutely  entitled  t& 
(fie  income  of  his  share,  between  the  age$  of  twciUy-w^ 
and  twe^vLy-five  years. 

This  was  a  special  case. 

Alexander  iWser,  by  his  will,  gave  the  residue  of  the 
moneys  to  arise  firom  the  conversion  of  his  real  and 
personal  estate,  in  trust  for  his  four  children,  John, 
Henry,  Arthur,  and  Malcolm,  whom  he  described  aa 
being  **  all  minors,"  in  equal  shares,  with  a  gift  over  to 
the  survivors,  or  survivor,  in  case  of  any  or  either  of 
them  dying  under  the  age  of  twenty-five  years.  And  he 
appointed  his  executors  and  trustees  guardians  of  his 
children  "during  their  respective  minoritiea."  And  he 
empowered  his  trustees  to  apply  any  part  of  the  income, 
or  accumulation  of  the  income,  to  arise  from  the  pre- 
sumptive share  of  either  of  his  children,  "during  his 
minority,"  for  his  maintenance,  education,  and  advance- 
ment. And  he  directed  that  the  income,  and  accnsinla' 
tions  of  income,  to  arise  "during  the  minority'*  » 
either  of  his  children,  should  be  added  to  his  share. 

John,  the  eldest  son,  who  had  attained  twenty-ons, 
with  his  wife,  and  the  trustees  of  their  marriage  settle- 
ment, were  the  plaintiffs.  The  principal  question  for  the 
decision  of  the  Court  was,  as  to  the  disposal  of  the  incom* 
of  John's  share,  after  he  attained  twenty-one,  and  n&til 
he  attained  twenty-five. 

Fooks,  for  the  plaintiffs,  cited, 

2  Jarman  on  Wills,  156,  seq.  (ed.  1861). 

Shepherd  v.  Ingram,  Amb.  448. 

Scott  V.  Earl  of  Scarborough,  1  Beav.  154. 

Marten,  for  the  defendants,  cited, 
Milroy  v.  MUroy,  14  Sim.  48. 
Maddison  v.  Chapman,  4  K.  &  J.  709;  3  ^<^  ^' 

&  J.  aze. 
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W«OD,  y.-C,  aaid,  that  the  testator  had  hixxiself  fixed 
the  eeose,  in  which  he  used  the  word  *'  minority/'  when 
he  ap|K>inted  guardians  of  his  children  "  during  their 
respective  minorities."  It  most  be  assumed,  that  he 
there  meant  the  legal  age,  during  which  he  could  appoint 
guardians  to  them ;  and  the  same  sense  ought,  there- 
fore, to  be  applied  throuf^out  the  wilL 

The  amwer  to  the  case,  theui  would  be : — ^£ach  of 


the  four  childi'en  takes  a  rested  interest  in  one  equal 
fourth  share  of  the  trust  premises,  subject  to  be  divested 
only  in  the  event  of  his  not  attaining  his  age  of  twenty- 
five  years,  and  each  child,  attaining  the  age  of  twenty- 
one  years,  is  absolutely  entitled  to  the  income  of  his 
share  thenceforward,  until  he  attains  the  age  of  twenty- 
five  years,  or  dies  under  that  age. 


COMMON   LAW. 


Q.B. 

14  Jan.  k  13  Fsb.  1868 


.1 


Hebdek  v.  West. 


Poli/^  of  Insurance — Insurable  Interest  in  a  Life 
— Payment  by  otiier  Insurers — 14  Geo.  3,  c.  48, 
ss.  1  and  3. 

WTiere  a  person  effects  several  policies  of  insurance  upon 
the  same  life,  and  recovers  upon  one  or  more  of  such  poli- 
cies, the  whole  amount  of  his  insurable  interest  in  the  life 
at  the  time  the  policies  were  effected,  lie  cannot  recover  any' 
thing  upon  the  other  policy  or  policies.  • 

ff.  effected  a  policy  of  insurance  for  2,500/.  unth  W. 
upon  the  life  of  P.,  and  another  policy  for  5000/.  upon 
the  same  life,  toiJth  the  O.  Insurance  Company.  At  the 
time  these  policies  were  effected.  If.  was  in  the  service  of 
P.  as  his  clerk,  at  a  salary  of  600/.  a  year,  under  an 
engagement  for  seven  years,  five  of  which  were  then  unex^ 
pired;  he  was  also  indebted  to  P.  to  the  extent  of  6000/., 
hut  P.  had  promised  not  to  enforce  payment  of  any  part 
of  that  sum  during  Ms  (P.'s)  lifetime. — 

Held,  first,  that  H.  had  not  any  insurable  interest  in 
P.*s  life  in  respect  of  his  pratnise  to  forbear  enforcing 
payment  of  (he  debt  during  his  lifetime. 

Seeomdly,  that  H.  had  an  insurable  interest  in  the  life 
of  P.  in  respect  of  his  engagement  as  derkfor  seven  years, 
to  the  amount  of  the  salary  remaining  payable  thereunder. 

Thirdly,  that  in  an  action  brought  by  H.  upon  the 
policy  effected  with  TK.,  it  was  a  good  answer  to  plead 
that  the  G.  Insurance  Company  had  paid  5000/.  upon 
the  policy  effected  with  them^  and  thai  that  sum  equalled 
the  whole  amownt  of  insurable  interest  which  If.  ever  had 
in  the  life  of  P. 

This  was  an  action  on  a  policy  of  insurance  for  2,500/., 
effected  by  the  plaintiff  upon  the  life  of  one  Edward 
Pedder.  The  pleas  were  :  1st.  That  at  the  time  of  the 
making  of  the  policy  the  plaintiff  was  not  interested  in 
the  life  of  the  said  Edward  Pedder,  as  alleged.  2nd.  To 
the  further  maintenance  of  the  action,  that  before  the 
time  of  the  making  of  the  policy  in  the  decUration  men- 
tioned, the  plaintiff  had  effected  a  policy  of  insurance  on 
the  life  of  the  aaid  Edward  Pedder  with  a  certain  insur- 
anco  society  other  than  the  defendants',  to  wit,  the  City 


of  Glasgow  Insurance  Society,  for  5000/.,  which  amouut 
so  insured  with  the  said  other  society,  as  in  the  plea 
mentioned,  equals  the  amount  of  interest  which  the 
plaintiff  ever  had  in  the  life  of  tlie  said  Edward  Pedder ; 
and  the  defendant  says,  that  the  said  last-mentioned 
policy  was  in  force  at  the  time  of  the  making  of  the  said 
policy  in  the  declaration  mentioned,  and  until  and  at 
the  time  of  the  death  of  the  said  Edward  Pedder :  and 
the  defendant  says,  that  after  such  death,  and  after  this 
suit,  and  before  the  time  of  pleading  this  plea,  the 
plaintiff  recovered  and  received  from  the  said  other 
society,  being  the  said  insurers  of  the  said  policy  in  this 
plea  mentioned,  the  sum  of  5000/.  thereby  insured ; 
and  the  plaintiff  hath  already  recovered  and  received  & 
sum  of  money  equal  to  the  amount  and  value  of  the 
interest  of  the  plaintiff  in  the  life  of  tlie  said  Edward 
Pedder  from  the  insurers  to  him  upon  the  said  life. 
To  this  latter  plea  the  plaintiff  demun'ed. 

At  the  trial  before  Crompton,  J.,  at  the  Liverpool 
Winter  Assizes,  1861,  it  appeared  that  the  plaintiff  had 
been  for  many  years  a  clerk  in  the  bank  of  Messrs. 
Pedder  &  Co.,  at  Preston.  About  two  years  before  the 
policy  in  question  was  effected,  his  salary  was  raised  to 
650/.  per  annum,  and  it  was  then  agreed  between  him 
and  Mr.  Edward  Pedder,  who  was  the  senior  member  of 
the  firm,  that  his  engagement  should  continue  for  seven 
years.  Besides  being  clerk  to  Messrs.  Pedder,  the  plain- 
tiff was  also  engaged  on  his  own  account  in  a  stationery 
business,  and  in  respect  of  this  he  had  become  indebted 
to  Messrs.  Pedder's  bank  to  the  amount  of  5000/.  and 
upwards.  Mr.  Edward  Pedder  had,  however,  assured 
him  that  he  would  not  call  on  him  to  pay  any  part  of 
tliis  sum  during  his  (E.  Pedder's)  lifetime,  and  had  given 
him  leave  to  insure  his  (£.  Pedder's)  life  for  5000/. 
Acting  on  this  assurance,  the  plaintiff  effected  a  policy 
with  the  Glasgow  Insurance  Company  for  5000/.  ;  and 
having  afterwards  increased  his  debt,  he  also  effected 
with  the  defendant's  company  the  policy  in  question. 
At  the  time  these  two  policies  were  effected,  the  plaintiff 
had  no  other  interest  in  the  life  of  Edward  Pedder  than 
that  which  appears  from  the  above  circumstances.  Upon 
the  death  of  Mr.  Edward  Pedder,  the  bank  was  found  to 
be  in  insolvent  circumstances,  and  the  surviving  partners 
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were  compelled  to  stop  payment.  The  inspectors  ap- 
pointed to  wind  up  the  aifairs  of  the  bank  thereupon 
called  on  the  plaintiff  for  pa3rment  of  his  debt,  but  they 
continued  to  employ  him  for  some  time  at  the  same 
salary  as  he  had  previously  received  to  assist  them  in  the 
winding  up.  After  this  action  was  brought,  but  before 
the  time  of  pleading,  the  Glasgow  Insurance  Company 
paid  the  plaintiff  the  5000/.  which  was  insured  in  their 
office.  Under  these  circumstances  a  verdict  was  entered 
for  the  plaintiff  with  leave  to  the  defendant  to  move  to 
enter  the  verdict  for  him.  In  pursuance  of  this  leave  a 
rule  was  afterwards  obtained  which  now  came  on  for  argu- 
ment with  the  demurrer  to  the  second  plea. 

T.  J(mcB  (Edtrurd  James,  Q^O.,  with  him)  argued 
for  the  plaintiff. 

Mellishy  Q.C.,  and  Kcmplay,  for  the  defendant. 

Tlie  course  of  the  arguments  sufficiently  appears 
from  the  judgment.  The  following  authorities  were 
referred  to  : — 

Pym  V.  Great  Noriliemi    Railway^  31  L.  J.  Q.  B. 

249. 
Godsall   V.    Boldcro,   2  Smith's  Leading    Ca.    232 

(5th  ed.). 
Dalbyy.  India  Assurance  Company ,  15  C.  B.  365. 
Waters  v.  Taicers,  8  Exch.  801,  and  14  Geo.  3,  c.  48, 
88.  1  &  3. 

Ciir.  adv.  milt, 

13  Feb. 

WiGHTMAN,  J.,  now  read  the  judgment  of  the  Coiu-t 
{Wighltnan,  Cromptmi,  and  Mellor,  J  J.). 

There  are  two  questions  in  this  case.  The  first  is, 
whether  Hebden  had  any  insurable  interest  at  all  in  the 
life  of  Pedder ;  and  the  second,  whether,  assuming  that 
he  had  an  insurable  interest,  the  payment  of  the  5000/. 
by  the  Glasgow  Life  Insurance  Company  as  stated  in  the 
2nd  plea  is  an  answer  to  the  plaintiff's  claim. 

With  respect  to  the  insurable  interest  of  the  plaintiff, 
it  was  decided  in  the  case  of  ffalford  v.  Kynier  (10  B.  & 
C.  724),  that  unless  the  insurer  have  a  pecuniary  interest 
in  the  life  insured,  the  policy  is  void  by  the  14  Geo.  3, 
c.  48,  8.  1.  In  the  present  case  it  was  contended  for  the 
plaintiff,  that  he  had  two  kinds  of  insurable  interest  in 
the  life  of  Pedder — one  on  the  ground  of  a  promise  that 
Pedder  had  made  to  him  that  he  (Pedder)  would  not 
enforce  the  payment  of  any  debt  that  the  plaintiff  might 
owe  him  during  his  (Pedder's)  lifetime ;  and  the  other, 
on  the  ground  that  the  plaintiff  was  in  the  employ  of 
Pedder  at  a  salary  of  600/.  a  year,  under  an  agreement 
that  the  engagement  should  last  for  seven  years. 

We  do  not  think  that  the  first  kind  of  interest  in  the 
life  of  Pedder,  namely,  that  he  had  said  tliat  he  would 
not  enforce  j»yment  of  debts  due  to  him  from  the  plain- 
tiff during  his  (Pedder's)  life,  without  any  consideration 
or  circumstance  to  make  such  a  promise  in  any  way  bind- 
ing, can  be  considered  as  a  pecuniary  or,  indeed,  an 
appreciable  interest  in  the  life  of  Pedder. 

The  other  kind  of  interest,  namely,  that  which  arises 


from  the  engagement  by  Pedder  to  employ  the  pUindfi 
for  seven  years  at  a  salary  of  600/.  a  year  may,  wc  tJoak, 
be  considered  as  a  pecuniary  interest  in  the  life  of  Feddt-r, 
to  the  extent,  at  least,  of  as  much  of  the  ]ieriod  of  seven 
years  as  would  remain  at  the  time  the  x>olicy  was  effected, 
which  appears  to  have  been  about  five  years.  This»  at 
the  rate  of  600/.  per  annum,  would  give  plaintiff  a  pecu- 
niary interest  in  the  life  of  Pedder  to  the  amount  of 
3000/.,  which  would  be  sufficient  to  sustain  the  present 
policy,  which  is  fbr  2,500/.  only. 

We  assume,  then,  that  the  plaintiff  bad  a  pecuniary 
interest  in  the  life  of  Pedder,  to  the  extent  of  2,500/.  ai 
the  time  he  effected  the  policy  with  the  defendant's 
office.  If  that  be  so  the  question  then  arises,  whether 
payment  after  the  death  of  Pedder  of  50002.  by  anoth» 
life  insurance  company,  with  whom  the  plaintiff^  had 
also  insured  Pedder's  life  to  that  amount,  is  a  bar  to  tie 
plaintiff ^s  claim  by  virtue  of  the  3rd  sect  of  the  \A\k 
Geo.  3,  c.  48,  it  being  taken  as  a  fact  that  the  50001 
included  all  the  insurable  interest  that  the  plaintiff  had 
at  the  time  of  making  both  policies.  In  fact,  Uiat  the 
interest  of  the  plaintiff  at  the  time  of  making  the  in- 
surance with  the  defendant  was  the  same  as  that  which 
he  had  when  he  made  the  insurance  with  the  other 
company. 

It  was  contended  for  the  defendant  that,  admitting 
that  the  plaintiff  had  an  insurable  interest  in  the  life  ui 
Pedder  to  the  extent  of  5000/.  at  the  times  when  lx>tL 
the  policies  were  effected,  the  payment  of  the  5000/.  bj 
the  Glasgow  Company  was  a  bar  to  the  recovery  by  the 
plaintiff  upon  the  policy  effected  with  the  defendant,  by 
the  terms  of  the  3rd  section  of  the  before-mentioned 
statute,  which  provides  that  no  greater  sum  shall  be 
recovered  or  received  from  the  insurer  or  insurers  than 
the  amount  or  value  of  the  interest  of  the  insured  in  the 
life  which  is  the  subject  of  the  insurance  ;  and  that,  :m 
all  the  pecuniary  interest  of  the  plaintiff  in  the  life  of 
Pedder  was  received  from  the  Glasgow  Comx^an j,  he  was 
not  entitled  to  recover  from  another  set  of  insurers  ihe 
amount  of  interest  which  was  included  in  the  insurance 
with  them  ;  and  it  was  said  that  if  it  were  otherwise  the 
object  of  the  statute  would  be  defeated,  as  a  small  amount 
of  insurable  intei*e8t  might  be  made  the  foundation  for  a 
great  number  of  insurances,  each  to  the  amount  of  the 
whole  of  the  interest  of  the  insured ;  and,  if  he  could 
recover  upon  each  of  these,  it  would  be  against  the  very 
words  of  the  3rd  section  of  the  statute,  which  are,  that 
the  insured  shall  only  recover  from  the  insurer  or  iinsuTtn 
the  amount  of  his  interest,  meaning  that,  whether  thei« 
is  one  or  many  insurers,  he  can  only  recover  from  all  or 
any  the  amount  or  value  of  his  interest. 

This  raises  a  question  which  does  not  appear  to  ha^e 
been  under  the  consideration  of  the  Courts  in  any  of  tht 
cases  which  were  cited,  and  seems  to  depend  upon  th« 
meaning  of  the  Legislature  in  the  use  of  the  words 
"  insurer  or  insurers  '*  in  the  3rd  section  of  the  Act.  It 
was  said,  that  in  the  use  of  the  word  *' insurers*'  in  the 
plural,  as  well  as  the  word  "insurer  "  in  the  singular, 
the  Legislature  may  have  intended  that,  whether  there 
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were  many  insurances  or  only  one,  the  person  insuring 
should  only  reeeive  the  amount  of  his  interest  in  the  life 
insured :  on  the  other  hand,  it  is  said  by  the  plaintiflf 
that,  in  the  use  of  the  word  "  insurers,"  the  Legislature 
must  be  understood  to  have  contemplated  the  case  of 
several  persons  being  insurers  in  one  policy,  and  intended 
that  the  insured  should  receive  no  more  upon  any  policy 
or  policies,  whether  granted  by  one  or  more,  than  the 
amount  of  his  insurable  interest. 

Looking  to  the  declared  object  of  the  Legislature,  we 
are  of  opinion  that,  though  upon  a  life  policy,  the  in- 
surable interest  at  the  time  of  the  making  the  policy, 
and  not  the  interest,  at  the  time  of  the  death,  is  to  be 
considered,  it  was  intended  by  the  3rd  section  of  the  Act 
tliat  the  assured  should  in  no  case  recover  or  receive 
from  the  itisurers  (whether  upon  one  policy  or  many) 
more  than  the  insurable  interest  which  the  person 
making  the  insurance  had  at  the  time  he  insured  the  life- 
If,  for  greater  security,  he  tliinks  fit  to  insure  with  many 
persons,  and  bydifferent  contracts  of  insurance,  and  to  pay 
the  premiums  upon  each  policy,  he  is  at  liberty  to  do  so  ; 
but  he  can  only  recover  or  receive  upon  the  whole  the 
amount  of  his  insurable  interest ;  and  if  he  received  the 
whole  amount  from  one  insurer,  he  is  precluded  by  the 
terms  of  the  3rd  sect,  of  the  statute  from  receiving  or  re- 
covering any  more  from  the  others.  Any  argument  arising 
from  the  supposed  hardship  of  allowing  the  insurers  in  such 
a  case  to  receive  and  retain  the  premiums  without  being 
obliged  to  pay  the  consideration  for  which  such  premiums 
were  i)aid,  would  be  equally  applicable  to  the  case  of 
marine  insurances,  upon  which,  however  many  policies 
there  may  be,  the  underwriters  are  only  liable  to  the 
extent  of  the  value  insured.  We  are  therefore  of  opinion 
that  the  2ud  plea  in  good,  and  that  it  was  proved  upon 
the  trial,  and  that  the  defendant  is  entitled  to  judgment 
upou  the  demurrer,  and  that  the  defendant  is  entitled  to 
have  the  verdict  entered  for  him  upon  the  2nd  plea. 

Judgment  for  the  defendant. 


Q.B. 

20  Jan.  &  8  Feb.  1863 


.! 


Stadhard  v.  Lee  and  Another. 


Contract — Reasonableness  of  Condition. 

In  an  action  for  work  and  laixnir,  (he  defendants  pleaded 
that  the  toork  tods  done  under  a  contract,  by  the  terms  of 
lohich  the  plaintiff  a^eed  to  execute  the  work  to  the  satis- 
faction of  the  defeTidants  or  their  agcTUy  and  which  con- 
tained a  proviso,  that  if  the  said  works  shotUd  tiot 
**  proceed  as  rapidly  and  satisfactorily  as  required  by  the 
defejidants,  or  their  agetU,"  they  should  have  power  to 
enter  and  take  possession  of  the  VHtrks,  and  set  to  work 
wJiaiever  numher  of  men  they  should  consider  necessary, 
and  to  deduct  the  cost  of  the  men  so  set  to  work  from 
monies  due  to  the  plaintiff ;  and  the  plea  averred  that  the 
works  did  not  proceed  as  rapidly  as  required  by  Vie  de- 
feTidants and  their  argent,  and  that  the  defendants  entered 
under  the  proviso,  and  the  plea  then  claimed  to  deduct 
from  the  monies  due  to  the  plaintiff  an  eqiuU  amount  in 
respect  of  payments  made  by  them  under  this  proviso.     To 


this  the  plaintiff  replied,  that  the  works  did  proceed  as 
ra2?idly  and  satisfactorily  as  the  deftndanls  could  reason- 
ably require,  and  thcU  Uie  cUfendants  and  their  ageni 
** unreasonably,  improperly,  and  capriciously"  required 
the  works  to  proceed  as  in  tfie  plea  alleged. 
Held,  on  demurrer,  that  the  replication  was  bad. 

Declaration  for  work  and  labour  done  by  the  plaintiff  for 
the  defendants,  at  their  request,  and  on  accounts  stated. 

4th  Plea. — So  far  as  relates  to  the  work,  that  it  was 
done  under  a  written  contract  made  between  the  plaintiff 
and  the  defendants,  in  the  words  and  figures  following — 
that  is  to  say  [the  contract  was  then  set  out].  The 
material  terms  are  as  follows : — Stadhard  agrees  to 
execute  the  work  to  the  entire  satisfaction  of  the  engineer 
and  clerk  of  the  works  appointed  by  the  Metropolitan 
Board  of  Works,  as  well  as  to  the  satisfaction  of  the  de- 
fendants or  their  agent,  provided  that  if  the  said  works 
shall  not  proceed  as  rapidly  and  satisfactorily  as  required 
by  the  defendants  or  their  agent,  they  shall  have  full 
power  to  enter  upon  and  take  possession  of  the  works, 
and  pay  whatever  number  of  men  may  be  left  unpaid  by 
Stadhard,  and  to  set  to  work  whatever  number  of  men 
they  may  consider  necessary,  and  that  the  amount  so 
paid,  and  the  cost  of  the  men  so  set  to  work,  shall  be 
deducted  from  whatever  monies  may  be  due  to  Stadhard. 
The  plea  then  aveired  that  the  works  had  not  proceeded 
as  rapidly  and  satisfactorily  as  required  by  the  defendants 
and  their  agent,  and  that  they  had  entered  under  the 
above  proviso,  and  the  defendants  claimed  to  deduct  the 
monies  paid  by  them,  in  accordance  with  the  terms  of 
the  proviso,  in  satisfaction  of  the  plaintiff's  claim. 

Replication. — ^That  the  works  did  proceed  as  rapidly 
and  satisfactorily  as  the  defendants  reasonably  and  pro- 
perly could  require,  and  that  the  defendants  and  their 
agent  unreasonably,  improperly,  and  capriciously  re- 
quired the  works  to  proceed  as  in  the  plea  alleged. 

Demurrer  and  joinder  in  demun'er. 

Quain,  for  the  defendants.  This  is  an  attempt  to 
introduce  a  new  term  into  the  contract  between  the 
parties,  and  to  substitute  a  new  contract  for  that  which 
they  have  made.  Where  a  stipulation  is  clearly  agreed 
upon  by  the  contracting  parties,  however  unreasonable 
it  may  be,  it  is  still  binding.  Even  if  the  defendants  had 
required  the  plaintifiF  to  proceed  with  the  works  at  a  speed 
that  was  impossible,  that  would  be  no  answer  unless 
Tnala  fides  were  averred.  Lex  non  cogU  impossibilia,  but 
parties  may  by  their  contracts  bind  themselves  to  per- 
form impossibilities.  The  object  of  this  proviso  mani- 
festly was  to  enable  the  defendants,  who  were  the 
original  contractors,  to  enter  and  execute  any  works 
which  might  be  required  on  an  emei^ency,  and  which 
the  plaintiff,  the  sub-contractor,  with  his  limited  staff, 
might  be  unable  to  accomplish.     He  cited, 

8eoU  V.  Liverpool  Corporation,  28  L.  J.  Ch.  230. 

MUner  v.  Field,  6  Exch.  829. 

Parstm  v.  Sexttm,  4  G.  B.  899. 

Dallman  v.  King,  4  Bing.  N.  C.  105. 

mime  V.  Ouppy,  3  M.  &  W.  387. 
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SJmw,  for  tlio  plaintiff.  The  contract  must  have  ft 
reasonable  construction.  It  never  could  have  been  the 
intention  of  the  parties  that  the  plaintiff  was  to  be 
bound  to  proceed  with  unreasonable  expedition  at  the 
mere  caprice  and  will  of  the  defendants, 

Andrews  v.  BeUfield,  2  C.  B.  (n.  s.)  779. 

Brauiistcin  v.  Accidental  Death  Company ^  31  L.  J. 

Q.  B.  17. 

Cur.  adv.  vulL 

8  Feb. 

CocKBUBN,  C.J.,  now  read  the  judgment  of  the 
Court  (Cockbum,  C.J.,  Crompton  and  Mcllor,  J  J.). 
The  question  for  our  decision  in  this  case  turns  on  the 
construction  to  be  put  on  a  clause  in  the  agreemeut 
between  the  parties  to  this  action,  as  set  forth  in  the  4th 
plea.  In  a  contract  in  respect  of  work  to  be  done  at  so 
much  per  cubic  yard  by  the  plaintiff  Stadhard  for  the 
defendants,  who  are  contractors  for  certain  public  works 
connected  with  the  sewerage  of  the  metropolis,  Stadhard 
agrees  to  execute  the  work  to  the  entire  satisfaction  of 
the  engineer  and  clerk  of  the  works  appointed  by  the 
Metropolitan  Board  of  Works,  as  well  as  to  the  satisfac- 
tion of  defendants  or  their  agent,  and  the  defendants 
stipulate  that,  if  the  said  works  shall  not  proceed  as 
rapidly  and  satisfactorily  as  required  by  defendants  or 
their  agent,  they  shall  have  full  ^wwer  to  enter  upon 
and  take  possession  of  the  works,  and  pay  whatever 
number  of  men  may  be  left  unpaid  by  Stadhard,  and 
may  set  to  work  whatever  number  of  men  they  may 
consider  necessary,  and  that  the  amount  so  paid,  aud 
the  cost  of  the  men  so  set  to  work,  shall  be  deducted 
fromfwhatever  monies  may  be  due  to  Stadhard.  The 
defendants  having  acted  on  the  proviso  in  question,  as 
averred  in  the  plea,  claim  to  deduct  the  cost  incurred  by 
them  in  satisfaction  of  plaintiff's  demand.  To  this  plea 
the  plaintiff  replies  that  the  works  did  proceed  as  rapidly 
and  satisfactorily  as  defendants  reasonably  and  properly 
could  require,  and  that  defendants  and  their  agent  im- 
reasonably,  improperly,  and  capriciously  required  the 
works  to  proceed  as  in  the  plea  is  aUoged.  The  question 
is,  whether  this  replication  is  a  sufficient  answer  to  the 
plea.     We  are  of  opinion  that  it  is  not. 

We  quite  agree  that  stipulations  and  conditions  of  this 
kind  should,  where  the  language  of  the  contract  admits 
of  it,  receive  a  reasonable  construction,  as  it  is  to  be 
intended  that  the  party  in  whose  favour  such  a  clause  is 
inserted  meant  to  secure  only  what  was  reasonable  and 
just,  and  we,  therefore,  entirely  accede  to  the  propriety 
of  the  decision  in  DcUlman  v.  £iny,  but  we  are  equally 
dear  that  where  from  the  whole  tenor  of  the  agreement 
it  appears  that,  however  unreasonable  and  oppressive  a 
stipulation  or  condition  may  be,  the  one  party  intended  to 
insist  upon  and  the  other  to  submit  to  it,  a  Court  of  Justice 
cannot  do  otherwise  than  give  full  effect  to  the  terms 
which  have  been  agreed  upon  between  the  parties.  It 
frequently  happens  in  the  competition  which  notoriously 
exists  in  the  various  dei>artments  of  business,  that  per- 
sons anxious  to  obtain  contracts  submit  to  tenns  which, 
when    they  come   to  be  enforced,   appear  harsh   and 


oppressive.  From  the  stringency  of  such  terms  esei^i? 
is  often  sought  by  endeavouring  to  read  the  agreeaiiai: 
otherwise  than  according  to  its  plain  meaiiing  ;  bn:  tii$ 
duty  of  a  Court,  in  such  cases,  is  to  ascertain  and  give 
effect  to  the  intention  of  the  parties  as  evidenced  bj  '^> 
agreement,  and,  therefore,  although  where  the  laagiug'  al 
the  conti'act  will  admit  of  it,  it  should  be  presumed  thii 
the  parties  meant  only  what  was  reasonable,  yet  if  i- 
terms  are  clear  and  unambiguous,  the  Court  is  boun<I  Vi 
give  effect  to  them,  without  stopping  to  consider  hov  fa: 
they  may  be  reasonable  or  not 

Now,  on  carefully  considering  the  contract  hetv^z. 
these  parties,  we  are  satisfied  that  the  intention  was,  i^: 
the  defendants  if  dissatisfied,  whether  with  or  mxh:-c. 
sufficient  reason,  with  the  progress  of  the  work,  bhoJi 
luive  the  absolute  and  unqualified  power  to  put  on  aVi- 
tional  hands,  and  get  the  work  done,  and  dedn<'t  \ii 
cost  from  the  contcact  price  payable  to  the  plaiiiti^ 
and,  therefore,  if  these  terms  had  been  ever  so  tinra- 
sonable  we  should  have  felt  bound  to  give  effect  to  tko, 
aud  to  hold  that  so  long  as  the  defendants  were  actii; 
bond  fide  under  an  honest  sense  of  dissatisfActiu 
although  that  dissatisfaction  might  be  iU-founvie<i  acl 
unreasonable,  they  were  entitled  to  insist  on  the  cio- 
dition  ;  and  consequently  that  the  replication,  which  ou.j 
alleges  that  their  dissatisfaction  wa.s  unreasonable  aci 
capricious,  but  which  stops  short  of  alleging  wih  *''•» 
in  the  defendants  in  acting  as  is  stated  in  the  pW^  ^ 
insufficient. 

We  feel,  however,  bound  in  justice  to  the  defemlau'i 
to  add,  that  we  do  not  consider  the  stipulation  iu  (laeiraia 
unreasonable.  It  amounts  only  to  this,  that  the  d&eii' 
dants,  who  are  the  principal  contractors  for  a  gr-^ 
public  work,  and  who  are  themselves  probably  aaJ''' 
stringent  terms  to  complete  the  undertaking  ^^ 
despatch,  insist,  on  emplopug  the  plaintiff  to  do  a  s3> 
ordinate  portion  of  the  work,  that  if  such  work  shoiw 
not  progress  as  rapidly  as  they  may  desire,  they  shall  V 
at  liberty  to  put  on  more  hands,  and  deduct  thei^sf^"*' 
them  from  the  contract  price,  still  leaving  to  the  plflifl^ 
the  benefit  of  the  contract.  Independently,  however, 
of  this,  thinking  the  effect  of  the  proviso  is  clear,  ff'- 
are  of  opinion  that  the  replication  affords  no  suffii'it-^ 
answer  to  the  plea,  and  our  judgment  on  the  demun*' 
will,  therefore,  be  for  the  defendants. 

Jtidgmentfor  the  defend^H- 


A 


Overseers  of  Salpoiu)  r.  Osu- 

8EEJIS  OF  MANCHXin'fiB. 


Q.B. 

13  Feb.  1863 

Pauper — IrremoveahilUy — 24  <fr  2o  Tirf- 

c.  55,  s.  1. 

An  order  for  the  removal  of  a  pauper  to  his  ^ '? 
seUUmeiU  was  made  on  the  IWh  March,  1862.  On  ^ 
25«A  March,  the  2i  d:  25  VicL  e.  55,  s,  l,^sHbditiii»^ 
three  years  for  five  in  seeL  I  of  the  9  ik  W  Vid.  c  ^^ 
tohieh  provides  that  no  person  shall  he  remotfed^  9ff^  ^ 
any  warrant  be  granted  for  the  removal  of  «*y  f^ 
from  any  parish  in  which  he  shall  have  residtd  f>v6  y^ 
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— came  into  operation.  The  pauper  was  not  removed 
bs/ore  the  25th  MarcJi,  and  had  resided  more  than  Uiree 
years  in  the  parish  tchicJi  obtained  the  order  of  reTnoval. — 
Held,  thai  i]ie  parish  which  had  ohiaiiud  that  order  was 
not  entitled  to  an  order  upon  the  parish  of  the  pauperis 
seltlemoit,  under  i  tb  5  WUl.  4,  c.  76,  s,  84,  for  the  costs 
of  the  maintenance  of  swh  pauper  from  the  time  of  notice 
of  ehargeability. 

This  was  a  case  on  appeal  from  a  decision  of  tlie  stipen- 
<llary  magistrate  at  ^ianchester,  refusing  to  make  an 
order  on  the  respondent  parish  for  the  costs  of  the  main- 
tenance  of  a  pauper  under  the  4ft  fi  Will.  4,  c.  76,  s.  84. 
On  the  12th  March,  1862,  an  order  was  made  for  the 
removal  of  the  pauper  from  the  appellant  to  the  respon- 
dent parish.  On  the  25th  March  following,  the  24  ft  25 
Vict  c  55,  8.  1,  came  into  operation,  by  which  it  is 
enacted  that  after  that  day  the  period  of  three  years  shall 
l>c  substituted  for  that  of  live  in  sect  1  of  the  9  ft  10 
Vict  c.  ^^,  By  that  section  it  is  provided  that  from 
and  after  the  passing  of  that  Act  no  person  shall  be 
removed,  nor  shall  any  warrant  be  granted  for  the 
removal  of  any  person  from  any  parish  in  which  such 
person  shall  have  resided  for  five  years  next  before  the 
application  for  the  warrant.  On  the  25th  March  the 
pauper  had  not  been  actually  removed  under  the  order, 
and  he  had  then  resided  considerably  over  three  years  in 
tlie  appellant  parish.  The  question  was,  whether,  as  the 
order  of  removal  was  valid  at  the  time  it  was  made,  the 
appellant  parish  %vas  entitled  to  an  order  under  the 
4  ft  5  "WilL  4,  c  76,  s.  84,  against  the  respondent  parish, 
for  the  costs  of  the  relief  and  maintenance  of  the  pauper 
from  the  time  that  notice  of  ehargeability  was  given  ? 

Wel^  ai^ed  for  the  appellants. 

Monkf  Q.C.,  for  the  respondents,  cited, 
JL  V.  St,  Mary,  WhitecJiapel^  17  L.  J.  M.  C.  172,  and 
R,  V.  Glossop,  12  Q.  B.  117. 

Per  Curiam  {Wightman  and  Mellor,  J  J.) — ^The  autho- 
rities are  conclosive.     There  must  be 

JitdgnwiU  for  the  respondents. 


Q.B. 

13  Feb.  1863 


i 


Teather  V,  Turner. 


Volunteers — Exemption  from  ToU — 2i  ib  25  Vict 

c.  126,  s,  I. 

A  volutUecr  in  unifomiy  on  his  way  to  a  rifle  match 
open  to  all  comers,  hut  held  at  the  certified  rifle  range  of  a 
volunteer  corps,  is  not  entitled  to  exemption  from  toll  wivder 
tJic  24  A  25  Vict,  c,  126,  s,  1. 

This  was  a  case  stated  for  the  opinion  of  this  Court,  on 
appeal  from  a  decision  of  Ju.s(tices  dismissing  an  informa- 
tion against  a  toll-collector  for  improperly  taking  tolls. 
The  appellant  was  a  lieutenant  in  tiie  Cumberland  Rifle 
Corps,  and,  on  the  occasion  in  question,  he  was  going,  in 
his  uniform,  to  take  part  in  a  rifle  match.  This  match 
was  lield  at  tha  certified  rifle  range  of  the  Westmoreland 


volunteers ;  but  was  open  to  all  comers,  whether  volun- 
teers or  not,  an  entrance  fee  of  IQs,  6d,  entitling  any 
person  to  shoot  for  the  prizes.  The  question  was,  whether 
the  appellant  was  **  going  to  a  place  appointed  for  and 
on  a  day  for  exercise,  inspection,  or  review,  or  other 
public  duty,"  within  the  meaning  of  the  24  ft  25  Vict, 
c.  126,  s.  1,  which,  in  such  cases,  exempts  volimteer 
officers  or  soldiers,  being  in  the  uniform  of  their  corps, 
from  payment  of  tolls. 

Paterson  argued  for  the  appellant 

The  respondent  did  not  appear. 

Per  Curiam  (Wightniaai  and  Mellor,  //.)— The  magis- 
trates were  quite  right  It  is  admitted  that  this  case 
only  comes  within  the  Act,  if  at  all,  on  the  ground  that 
this  was  a  place  and  time  appointed  for  "  exercise."  The 
exercise,  however,  contemplated  by  the  Legislaturd  was 
very  different  from  that  contended  for.  The  object  of 
the  statute  was  to  exempt  volimteers,  when  engaged  in 
the  performance  of  public  duties,  but  it  is  not  simply 
because  a  man  is  dressed  as  a  volunteer  that  he  is  to  be 
exempt  from  toll  when  he  is  going,  as  here,  like  any 
other  member  of  the  public,  to  shoot  at  a  rifle  match  to 
which  all  the  public  are  admitted. 

Judgment  for  the  respondent. 


Q.  B.  }  Churchwardens  of  Paddikqton  v. 


SB.  1868.      I 


13  Feb.  1868.     )    Churchwardeks  of  Willesde^. 
Yearly/  Tenancy — Settlement — 6  Geo,  4,  c,  57,  s,  2. 

A,  became  tenant  of  a  cottage  in  the  parish  of  W,,  UTider 
an  agreement  dated  2nd  Decanber,  1869,  by  the  terms  of 
which  he  %oas  to  take  it  for  three  months  from  the  26th  of 
DocemJber  following,  at  a  yearly  rent  of  18?.,  thA  fir  A 
monthly  payment  to  be  made  on  the  25<7i  of  January,  1860, 
and  three  months'  notice  to  quit  from  eitJier  party  was  to 
be  sufficienL  A,  occupied  the  cottage  under  this  agreement 
for  eighteen  months, 

'R^\di,1hat1u  had  bon&  fide  rented  it  for  the  Unn  of  one 
whole  year  unthin  the  6  Geo,  4,  c  57,  s,  2,  so  as  to  acquire 
a  settlement  in  the  parish  of  W, 

This  was  a  case  stated  under  Baines's  Act  for  the 
opinion  of  this  Court.  J.  Whurr,  the  pauper,  whose 
settlement  was  in  question,  became  tenant  to  J.  Hunter, 
of  a  cottage,  in  the  parish  of  Willesden,  under  a^written 
agreement,  dated  the  2nd  of  December,  1859,  by  which 
J.  Hunter  agreed  to  let,  and  J.  Whurr  to  take,  the  cottage 
for  thiee  months,  from  the  25th  of  December,  1859,  at 
the  yearly  rent  of  ISl.,  the  first  monthly  payment  to  be 
made  on  the  25th  of  January,  1860,  free  from  all  taxes, 
which  were  to  be  paid  by  the  tenant  and  allowed  him  oat 
of  the  rent ;  and  it  was  thereby  agreed  that  three  months' 
notice  from  either  party  to  the  other  should  be  a  suffi- 
cient notice  to  quit.  J.  Whurr  occupied  the  cottage  for 
eighteen  months,  from  the  26th  of  December,  1859,  and 
paid  some  of  the  rates  and  taxes,  and  it  was  conceded 
that  he  had  gained  a  settlement  in  Willesden,  if  he  had 
bond  fide  rented  the  cottage  for  the  term  of  one  whole 
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year  within  the  meaiiing  of  the  6  Geo.  4,  c.  67,  s.  2.  The 
question  for  the  opinion  of  the  Court  was,  whether  he 
had  so  rented  it  ? 

MekalfCj  for  the  respondents. — ^This  was  a  tenancy  for 
three  months  certain,  and,  if  held  beyond  that,  it  became 
a  yearly  tenancy,  determinable  by  three  months'  notice. 
The  Court  then  called  on 

Uiidenrdovmy  cwitrd. — This  tenancy  was  for  six  months 
certain  only ;  it  was  a  holding  from  three  months  to  three 
months, 

M.  V.  Chawton,  1  Q.  B.  247. 

Jt.  V.  fferstjnonceiiXf  7  B.  &  C.  651. 
[WiOHTMAN,  J.,  referred  to  Birch  v.  WrigJU  (1  T.  R. 
380),  where  Boiler,  J.,  says,  "If  a  tenant  from  year  to 
year  holds  for  four  or  five  years,  either  he  or  his  landlord, 
at  the  expiration  of  that  time,  may  declare  on  the  demise 
as  having  been  made  for  such  a  number  of  years.*'] 

WiOHTMAK,  J. — Everything  here  depends  on  the  par- 
ticular words  of  the  agreement,  and,  therefore,  it  is 
difficult  to  find  any  authority  which  will  afibrd  a  satis- 
factory guide  in  construing  it.  The  question  is,  what 
may  be  reasonably  inferred  as  the  intention  of  the  parties ; 
and  it  seems  to  me,  looking  at  the  whole  of  the  agreement, 
that  it  amounts  to  tliis — that  the  tenant  was  to  hold  for 
three  months  certain,  from  the  26th  of  December,  1869 ;  but 
if  the  parties  went  on  after  the  first  three  months,  that  it 
was  then  to  be  a  yearly  tenancy,  determinable  by  giving 
three  months'  notice  to  quit,  which,  it  seems  to  me, 
might  be  given  at  any  time,  and  not  necessarily  termi- 
nating at  any  particular  period  of  the  year.  I  think, 
therefore,  that  this  was  a  yearly  tenancy  at  181.  a  year, 
though  the  rent  was  payable  monthly,  and  that  the  party 
having  occupied  it  for  eighteen  months,  he  occnpied  it  as 
a  yearly  tenant. 

Cromptox,  J. — I  am  of  the  same  opinion.  The  ques- 
tion is,  what  was  to  be  the  tenant's  holding  if  he  con- 
tinued tenant  after  the  three  months  ?  It  is  clear  that  he 
was  tenant  under  some  holding,  and  the  question  is,  what 
were  its  terms  ?  The  subsequent  part  of  the  agreement 
shows  that  he  was  to  be  holding  in  some  way  which 
would  require  a  notice  to  quit,  and  that  is  primd  facie  a 
yearly  holding.  It  occurred  to  mo  that  it  might  be  a 
holding  from  three  months  to  three  months  ;  but,  on  the 
whole,  I  think  that  this  was  a  holding  after  the  first 
three  months  for  a  year,  with  liberty  to  the  parties  to  put 
an  end  to  it  by  giving  three  months'  notice. 


Mellor,  J.,  concurred. 


Judgment  for  the  respondents. 


13  Feb.  1863.   }  ^^^««  ^-  I*^^»sons. 

Act  for  Prevention  of  Cruelty  to  Animals,  ss.  2  <{; 
29 — WTiat  Animals  udthin  the  Act, 

A  cock  is  a  **  domestic  animxU  **  within  the  iiUerprcta* 
turn  clause  {s.  29)  of  ike  \2  S:  IZ  Vict,  e,  92,  so  as  to 


render  any  person  cruelly  ilUtreating  it  liaUe  to  &* 
penalty  imposed  by  s,  2  of  that  AcL 

This  was  a  case,  stated  under  20  &  21  Vict.  c.  43,  onap- 
peal  from  a  decision  of  Justices  convicting  the  appete 
under  the  12  k  13  Vict.  c.  92,  a.  2,  of  cruelly  ill-treatin<:, 
and  causing  to  be  cruelly  ill-treated,  a  certain  cocL  It 
appeared  that  the  appellant  had  been  assisting  at  a  cock- 
fight, and  had  himself  put  the  spurs  upon  a  cock,  whi  b 
was  then  set  to  fight  with  another  cock  which  had  {f^ 
viously  become  disabled.  Under  these  circumstanc??, 
the  magistrates  convicted  him,  subject  to  the  opinion  d 
this  Court  upon  the  question,  whether  a  cock  wis  ao 
** animal"  within  the  meaning  of  the  above  sectioa, 
which  imposes  a  penalty  on  any  person  cruelly  treating 
"  any  animaL"  By  the  interpretation  clause  of  the  Art 
(sect.  29),  the  word  "animal"  is  to  be  taken  to  mec 
any  "horse,  mare,  gelding,  buU,  ox,  cow,  heifer,  stm. 
calf,  mule,  ass,  sheep,  lamb,  hog,  pig,  sow,  goat,  dog,  cat, 
or  any  other  domestic  animal."  The  question  theref«? 
was,  whether  a  cock  was  comprehended  within  th^ 
terms  "  any  other  domestic  animal." 

Lopes,  argued  for  the  respondent. 
H.IT,  Cole,  for  the  appellant. 

WiGHTMAN,  J.— The  question  in  this  caae  is,  wheth^ 
the  appellant  has  been  guilty  of  an  oflfence  within  sect  - 
of  the  Act  for  the  Pi-evention  of  Cruelty  to  Animals. 
Now  the  facts  on  which  we  proceed  are  these— that  the 
appellant  set  on  a  cock  armed  with  steel  or  other  spurs 
to  fight  cocks  which  had  been  previously  disabled,  an 
in  so  doing,  he  was  clearly  guilty  of  cnielty.  But  thf 
question  is,  whether  a  cock  is  an  animal  within  tbr 
meaning  of  sect.  2  of  the  Act  t  Now,  if  you  take  tlut 
section  as  it  stands,  there  is  no  doubt  it  would  be  W 
enough  to  include  a  cock  or  any  other  animal  whaterer, 
because  the  words  are,  "  any  animal."  In  the  following 
section,  which  imposes  a  penalty  on  any  pei-sons  keep"^ 
a  place  for  the  purpose  of  fighting  or  baiting  any  buU, 
bear,  dog,  cock,  or  other  kind  of  animal,  the  wordj 
"whether  of  domestic  or  wild  nature,"  follow  the  wonJ 
"animal,"  but  there  are  no  similar  words  in  the  2n 
sect.  The  interpretation  clause,  however,  exprf^ 
what  shall  be  intended  by  the  word  "  animal,'*  and  tfae 
whole  question  turns  on  the  construction  of  that  cUusc 

Now,  it  is  said  that  a  cock  cannot  be  considered  i> 
within  the  description  "domestic  animal,"  and  i^^ 
must  be  such  an  animal  as  those  previously  descnw" - 
the  words  are,  however,  very  general,  and  poultry  »'*' 
I  think,  domestic  animals  in  the  sense  in  which  those 
words  are  used  in  this  clause  ;  they  are,  it  seems  to  di«« 
as  much  domestic  as  horses,  buUs,  &c.  They  do  not, « 
is  true,  live  in  the  house,  but  I  think  the  intention  o^ 
the  Legislature,  by  the  use  of  the  word  "domestic, 

was  to  distininiiBh  firom  animals  that  are  wild.    Sect 

'\A   hut 
includes  all  animals,   whether  domestic  or  wiifl* 

sect.  2,  read  with  the  interpretation  clause,  is  to 

limited  to  animals  that  are  not  wild.   The  intention  ffl»y 

have  been  to  limit  the  latter  section  so  as  not  to  i&cj° 
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foxes,  and  such  animals  as  are  hunted.  It  appears  to 
me,  therefore,  that,  with  the  construction  which  I  think 
ought  to  be  given  to  the  interpretation  clause,  this  case 
would  fall  within  it,  and  I  should  be  disposed  to  give  a 
liberal  construction  to  the  terms  of  sect.  2,  and  the  in- 
terpretation clause,  if  it  is  the  means  of  preventing  such 
cruelty  as  is  described  in  this  case. 

Mellor,  J.  concurred. 

Judgment  for  the  respoTident, 


J 


Berbidoe  V,  Abbot. 


C.  P. 

11,  12  Feb.  1863. 

24  <lh  25  Vkt  c.  134,  «.  l92^De€d  of  Arrange- 

Tnent  with  Creditors, 


An  arrangement  by  deed  made  hy  a  debtor,  and  ex- 
pressed to  be  for  the  benefit  of  such  of  his  creditors  parties 
to  the  deed  as  should  execute  it  within  a  stipiUated  time, 
is  not  an  arrangem^ent  for  the  benefit  of  all  his  creditors 
such  as  is  contemplated  by  the  192?u2  sect,  of  (he  Bank- 
ruptcy Act,  1861. 

This  was  an  action  upon  a  bill  of  exchange,  by  an 
indorsee  against  the  acceptor.  The  plea  set  up  a  deed  of 
arrangement  with  creditors  under  the  192nd  sect,  of  the 
new  Bankruptcy  Act,  24  &  25  Vict  c.  134. 

The  parties  to  the  deed  were — 1st,  Abbot,  the  defen- 
dant; 2nd,  Smallfield,  as  trustee  for  himself  and  the 
rest  of  Abbot's  creditors ;  Srd,  the  creditors  whose  names 
appeared  in  the  schedule  attached  as  having  executed  the 
deed.  It  conveyed  the  whole  of  Abbot's  estate  to  Small- 
field  upon  trust  to  sell  the  same,  and  with  the  proceeds 
first  to  pay  the  costs  of  preparing  and  executing  the  deed, 
then  to  pay  rateably  the  debts  of  himself  and  such  of  the 
other  creditors,  parties  thereto  of  the  third  part,  as 
should  execute  the  deed  within  three  months  and  verify 
their  debts  by  solemn  declaration  if  required,  and,  finally, 
to  pay  the  residue  to  Abbot  The  plaintiff  had  not  exe- 
cuted or  assented  to  the  deed,  but  three-fourths  in  number 
and  value  of  the  defendant's  creditors  had  done  so,  in 
such  a  way  as  to  render  the  deed  binding  upon  the  dis- 
sentient minority,  if  it  was  such  a  deed  as  came  within 
the  192nd  sect. 

DEKT7RRER. 

Denman,  Q.C,  {Willoughby  with  him),  for  the  plain- 
tiff, said,  that  the  deed  was  bad  as  against  dissentient 
creditors,  because,  although  it  purported  to  be  a  con- 
veyance of  the  whole  of  the  debtor's  estate,  there  were 
clauses  in  the  deed  inconsistent  therewith ;  because 
of  the  clause  relating  to  the  payment  of  costs  and  ex- 
penses ;  but  more  especially  because  the  trusts  were  not 
for  the  benefit  of  all  the  creditors.     He  referred  to, 

Legg  v.  Cheesebonmgh,  6  C.  B.  (n.  a.)  741. 

Leonard  v.  Sheard,  1  £11.  &  £11.  667  ;  28  L.  J. 
Q.  B.  183. 

Walter  v.  Adeock,  7  H.  &  N.  641. 

Be  Bawlings,  ante,  149. 


Be  Shetlle,  anU,  151 ;  11  W.  R.  157. 

Ex  parte  Morgan^  ante,  339  ;  11  W.  R.  316. 

Mellish,  Q.O.,  for  the  defendant,  admitted  that  he 
could  not  distinguiHh  the  deed  before  the  Court  from  that 
under  discussion  in  Ex  parte  Morgan. 

The  Court  thought  itself  guided,  although  not  bound, 
by  the  clear  expression  of  opinion  of  the  Lord  Chancellor 
in  that  case,  and  on  that  ground  alone,  viz.,  that  the 
benefits  of  the  deed  were  not  extended  to  all  the  creditors 
of  the  debtor,  and  in  conformity  with  the  opinion  ex- 
pressed by  the  Lord  Justice  Turner  in  Be  Bawlings,  held 
that  the  deed  was  no  answer  to  the  action. 

Judgment  for  the  plaintiff , 


C.P. 


Harrison  and  Another  v.  Lay. 


12  Feb.  1868.   J 

Demurrer — Award — Alleged  Excess  of  Authority. 

An  award  may  be  enforceable  in  an  action  with  regard 
to  the  parts  of  it  that  are  clearly  good,  even  though  the 
arbitrator  has  exceeded  his  authority  in  deciding  some 
points  that  may  be  separated  from  the  rest  of  the  award. 

Declaration  by  the  plaintiffs,  as  executors  of  one 
Campbell,  on  a  submission  bond. 

Plea,  that  the  bond  was  subject  to  a  condition  that 
the  said  Campbell  and  the  defendant  should  submit  all 
their  differences  with  regard  to  matters  of  account  to  the 
decision  of  one  Yates,  and  that  the  defendant  "per- 
formed, fulfilled,  and  observed  all  the  matters  in  the 
said  condition  mentioned  on  his  part  to  be  performed, 
fulfilled,  and  obsen^ed  according  to  the  said  condition. " 

The  replication  set  out  the  award,  which,  after  re- 
citing that ''  all  matters  of  account  then  pending  between 
the  said  Lay  and  Campbell,"  were  referred,  continued  as 
follows : 

"  Now  I,  the  said  J.  Yates,  having  taken  upon  myself 
the  burden  of  the  said  arbitration,  and  having  heard, 
and  duly  and  maturely  weighed  and  considered  the  seve- 
ral allegations,  vouchers,  and  proofs  in  difference  re- 
spectively, do,  in  pursuance  of  the  said  submission,  make 
and  publish  this  my  award  of,  and  concerning  these  pre- 
mises in  manner  following ;  that  is  to  say,  I  do  award 
that,  up  to  the  31  st  day  of  October,  1857,  the  accounts 
between  'the  said  Lay  and  Campbell  in  reference  to  the 
Wouldham  Court  Farm,  situate  in  the  county  of  Kent, 
were  adjusted,  and  that  the  balance  then  due  from  the 
said  Lay  to  the  said  Campbell  amounted  to  the  sum  of 
4,3147.  145.  lOd.  And  I  further  award  that  no 
partnership  existed  between  the  said  Lay  and  Camp- 
bell in  respect  of  the  said  Wouldham  Court  Farm, 
and  that  the  said  farm  was  carried  on  by  the  said 
Lay,  for  his  own  sole  use  and  benefit :  And  I  fur- 
ther award,  that  the  said  Lay  do  pay  to  the  said  Camp- 
bell the  sum  of  7S11,  5s.  3(2.,  the  amount  due  from 
him  in  respect  of  the  Wouldham  Court  Farm  aforesaid  : 
And  I  further  award  that  the  said  Lay  do  pay  to 
the  said  Campbell  the  sum  of  1,1377.  17^.  due  from 
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him  to  the  said  Campbell  in  respect  of  shares  in 
the  "Wouldham  Cement  Company  (Limited) ;  and  that 
on  pajtnent  of  such  last-mentioned  snm  the  said  Camp- 
bell do  deliyer  to  the  said  Lay  the  118  shares  in  the 
said  Wouldliam  Cement  Company  (Limited),  held  by 
him  as  collateral  security  for  the  said  sum  ;  and,  lastly, 
I  award  that  the  costs  of  this  award  shall  be  borne  and 
paid  by  the  said  Lay,  which  said  costs  of  the  said  award 
I  do  assess  at  the  sum  of  26/.  5s. 

**  In  witness  whereof,  T,  the  said  J.  Yates,  have  here- 
unto set  my  hand  and  seal  this  5th  day  of  July,  1860." 

And  finished  by  alleging,  *'  of  which  said  award  the 
defendant  afterwards,  and  in  the  lifetime  of  the  said 
Campbell,  had  notice.  Nevertheless,  the  plaintiffs  in 
fact  say,  that  the  defendant  hath  not  yet  paid  the  said 
sum  of  7812.  5$,  3c2.,  or  any  part  thereof.  And  the 
plaintiffs,  in  fact,  further  say,  that  the  defendant  hath 
not  yet  paid  the  said  sum  of  1,1372.  17^.,  or  any  part 
thereof,  although  all  things  have  been  done  and  hap- 
pened, and  all  times  have  elapsed  necessary  to  entitle 
the  plaintiflfs  to  maintain  this  action." 

DsMurjiEa  to  the  replicati<Hi. 

/.  Brounif  in  support  of  the  demurrer,  contended  that 
the  award  set  out  in  the  replication  was  bad  on  the  face 
of  it,  as  the  arbitrator  had  exceeded  his  authority,  and, 
therefore,  that  the  plaintiffs  could  not  sne,  as  they  had 
endeavoured  to  do,  on  those  parts  of  the  award  which 
were  good. 

In  the  first  place,  he  had  awarded  a  sum  for  costs  which 
he  had  no  power  to  do.  Then  it  was  said  sums  were  due, 
without  mentioning  whether  they  were  due  before  or 
after  the  date  of  submission  to  the  award.  The  arbitra- 
tor had  no  authority  to  say  whether  there  was  any  part- 
nership in  the  farm  or  not.  Kor  could  he  direct  Camp- 
bell to  hand  over  the  shares  in  the  Wouldham  Cement 
Company. 

He  referred  to 
Bradley  v.  Phelps,  6  £xch.  897. 
Pope  y.  Brett,  2  Wms.  Saunders,  292. 
Aikhtton  y.  Cargcy,  2  Bing.  199. 

ffannen,  in  support  of  the  replication,  was  not  called 
upon. 

Williams,  J. — ^We  are  all  of  opinion  that  there  must 
be  judgment  for  the  plaintiffs.  The  question  is,  whether 
the  award  is  bad  on  the  face  of  it,  and  we  all  think  that 
it  is  not  The  submission  is  of  matters  in  account,  and  the 
award  professes  to  be  of  matters  ui  account.  It  was 
contended,  that  some  of  the  sums  were  due  after  the  date, 
but  it  must  be  presumed  they  were  due  at  the  date  of  the 
award.  Then  the  arbitrator  is  said  to  have  exceeded  his 
authority  in  the  matter  of  the  shares  in  the  cement  com- 
pany ;  if  the  award  had  stopped  at  the  direction  of  pay- 
ment by  Lay  to  Campbell  it  would  clearly  have  been 
good,  but  it  is  alleged  to  be  bad  because  it  says  that 
Campbell  is  to  hand  over  the  shares  which  he  held  as 
collateral  security.    We  need  not  say  whether  the  arbi- 


trator had  authority  to  do  this  or  not,  though  it  vnoli 
be  difficult  to  say  he  had  not ;  bat  if  this  direction  W  is 
excess,  it  has  nothing  to  do  with  the  fact  that  a  oeitaia 
sum  is  due.  It  is  not  so  connected  with  the  other  pan 
as  to  render  the  award  void  ;  the  sum  is  due,  vbetbs? 
there  are  collateral  securities  or  not.  It  was  further  con- 
tended that  there  was  an  excess  in  the  statement  tb: 
there  was  no  partnership  between  Lay  and  Ciuapbell 
with  respect  to  the  £Eirni.  It  seems  to  me  that  tboii^-i 
this  was  unnecessary,  yet  its  having  been  done  does  e.-: 
interfere  with  the  award.  The  state  of  the  parties  ml;.;: 
affect  the  matters  of  account.  The  award  is,  at  any  lavr, 
good  on  the  face  of  it. 

WiLLES  and  Eeatixo^  JJ.,  concnrred. 

Judgment  for  plainiiji. 


O.P. 

12  FsB.  1863 


.1 


WiLLSOK  V,  COOXSOK. 
FiaHKlL  O.  JOKBS. 


Truck  Act — TnforTnatum — Penalties, 

Payment  in  goods  is  utterly  forbidden  by  the  Trud:  Ad, 
and  it  is  no  justification,  that  tJie  worlgman  might  har. 
had  money  if  lie  had  asked  for  iL  Hie  penalties  im^' 
by  the  Act  are  incurred  direcUy  a  jMymeni  in  Qocds  s 
made,  and  they  cannot  be  avoided  by  a  swbsequeKt  paj/iAtSk 
in  money. 

These  two  cases  were  heard  together.  They  wcpp  b-ta 
appeals  from  the  decisions  of  magistrates  who  refused  to 
convict  upon  informations  laid  under  ^e  9th  luid  Ktl: 
sects,  of  the  Truck  Act  (1  &  2  WilL  4»  c  37).  In  ^ 
first  case  the  workman  had  been  paid  to  the  amoimt  d 
\bs,  in  goods,  but  the  magistrates  refused  to  conrict,  oq 
the  ground  that  there  was  no  contract  to  pay  in  g^^ 
within  the  prohibition  ci  the  Ist  sect,  of  the  Act^  mi 
also  on  its  being  proved  that  he  would  have  been  peid 
in  coin  if  he  had  made  a  request  to  that  effect 

Their  reason  for  refusing  to  convict  in  the  second  ca» 
was,  that,  before  the  information  was  laid,  the  worioii^ 
who  had  been  paid  in  goods,  had  sued  for  the  moiKr 
which  ought  to  have  been  paid  him^  and  had  recovers 
it  They  therefore  thought,  that  as  the  workmAQ  W 
been  paid  as  directed  by  the  Act,  it  was  impossiUs  to 
convict  the  employer  for  not  having  so  paid  him. 

Phipson,  Q.C.,  appeared  for  the  appellants  in  ^ 
cases,  and  contended,  in  the  first  case,  that  payment  is 
goods  was  prohibited  in  the  3rd  sect,  as  mnch  ss  fl 
contract  for  such  payment  was  in  the  first ;  and  that  it 
was  no  justification  of  the  illegal  act  to  say,  tJiRi  ^ 
workman  might  have  reoeiy^  coin  if  he  bad  osl^ 
for  it 

In  the  second  case  the  iUcigsl  act  was  compl^^'  ^ 
the  penalty  had  been  incnired  directly  the  pa3iue°^  ^ 
goods  was  made,  and  the  operation  of  the  statute  o)uI>* 
not  be  defeated  by  a  subsequent  payment  in  money- 

The  respondent  in  the  first  case,  was  not  reprcsenm 
but 

Grant  appeared  for  the  respondent  in  the  second  c^sf, 


21  Feb.  186S.] 


THE  NEW  REPORTS. 


439 


and  contended  that  the  penalties  imposed  in  the  9th 
sect,  were  not  enmulatiTe,  and  that  the  respondent  had 
undergone  all  the  punishment  he  was  liable  to,  when  he 
liad  been  compelled  to  pay  oyer  again  in  money  for  ser- 
irices  he  had  abeady  paid  for  in  goods. 

Williams,  J. — ^There  mnst  be  judgment  for  the  appel- 
lants. In  the  first  case  the  magistrates  seem  to  have 
thought  that,  in  order  to  bring  it  within  the  Act,  there 
must  have  been  a  contract  to  pay  in  goods;  but  the 
information  (which  is  for  a  penalty  under  the  9th  sect.) 
says  that  "  he  did  pay  in  goods,"  and  the  only  question 
is,  whether  this  is  sustained  by  the  facts.  The  respon- 
dent did  actually  pay  in  goods,  and,  therefore,  there 
ought  to  have  been  a  conviction. 

The  second  case  is  the  same  ;  there  was  a  violation  of 
the  Act  by  delivering  goods  instead  of  the  coin  of  the 
realm.  The  magistrates  seem  to  have  thought  that  he 
did  pay  money,  as  he  paid  it  subsequently  by  their  order ; 
but  the  real  question  is,  was  he  guilty  of  the  offence  of 
paying  the  workman  in  goods  f  He  was,  and  has  not 
purged  it,  so  there  must  be  judgment  for  the  appellants. 

"WiLLES,  J. — I  am  of  the  same  opinion.  In  the  first 
case  it  is  clear  that,  whether  there  be  a  contract  to  pay 
in  goods  or  not,  any  payment  otherwise  than  in  coin  is 
illegal  and  void.  It  is  obvious  that  the  magistrates  must 
have  misunderstood  the  case,  as  they  seem  to  have 
thought  it  sufficient  if  the  workman  might  have  had 
money. 

In  the  second  case,  they  were  wrong  in  thinking  that 
a  subsequent  pajrment  made  any  difference.  The  fact  of 
the  master  being  compelled  by  the  4th  and  6th  sections 
to  pay  in  money  without  making  any  deduction  for  goods 
supplied,  is  not  intended  as  a  penalty,  but  is  merely  a 
necessary  provision  for  enforcing  the  Act. 

Kkatiko,  J. — I  am  of  the  same  opinion.  The  inten- 
tion of  the  Act  is,  that  the  master  shall  give  nothing  but 
coin.  So  stringent  is  the  Act,  that  the  8th  sect,  provides 
that  payment  cannot  be  nuuie  even  in  bank  notes 
without  the  workman's  consent.     In  both  cases  there 

must  be 

Judgment  for  the  appellants. 


12  ft  29  Jak.  186S. 


COCKBILL   V.    SpABKE. 


Promissory  Note — Part  payment  by  one  of  several 
makers — Staiutes  of  Limitations — Mercantile 
Law  Amendment  Acty  1856. 

^1.  and  B.  made  a  joint  and  several  promissory  note^ 
payable  an  demand,  ichiek  they  gave  to  C,  B.  being  only 
surety  for  A.  A.,  becoming  insolvent,  assigned  his  property 
for  the  benefit  of  his  creditors,  when  C.  obtained  from  B., 
more  titan  six  years  after  the  date  of  the  note,  the  follow- 
ing letter,  in  order  to  enable  C.  to  receive  the  dividend 
upo7i  his  claim  on  the  note,  from  A."* s  estate :  **  I  hereby 
consent  to  your  receiving  the  dividend  tmder  A.^s  assign' 


ment,  and  do  agree  that  your  doing  so  shcUl  not  prejudice 
your  claim  upon  mjefor  the  same  debt.     {Signed}  B.** — 

Held,  Isl.  That  the  letter  not  containing  an  express  pro- 
mise to  pay,  VX19  not  such  an  aeknowUdgment  as  to  take 
thedebt  out  of  the  statute. 

Held;  2ndty.  That  payment  of  A,^s  dividend,  in  con- 
nection with  B.^s  tetter,  did  not  except  the  case  from 
the  operaiMns  of  sect,  li  of  the  MereantiU  Law  Amend- 
ment Act,  which  declares  that  one  of  several  co-debtors 
shaU  not  lose  the  benefit  of  the  Statute  of  Limitations,  so 
as  to  be  ehargeable  by  reason  only  of  a  paiymeni  by  some 
other  of  the  co-debtors ;  and  that,  ther^ore,  the  defendant 
was  entitled  to  avail  himself  of  the  statute. 

This  was  an  action  upon  a  joint  and  several  promissory 
note  for  200^.,  payable  on  demand,  with  interest  at  the 
rate  of  5  per  cent. 

Third  plea  : — The  Statute  of  Limitations. 

At  the  trial,  before  Martin,  B.,  in  Middlesex,  it  ap- 
peared that  the  note  was  dated  the  9th  November,  1853, 
and  was  made  by  one  Hilder,  and  the  defendant  as  his 
surety,  the  fact  of  the  defendant  being  only  surety  being 
known  to  the  plaintiff.  Hilder,  the  surety,  in  1861  as- 
signed his  property  for  the  benefit  of  his  creditors.  A 
dividend  having  become  due  under  Hilder's  assignment, 
the  plaintiff,  in  April,  1861,  called  on  the  defendant,  and 
induced  him  to  sign,  for  the  purpose  of  enabling  him  to 
receive  all  such  dividends,  the  letter  following  : — 

"  Mr.  Chas.  Cockrill. 

"  Sir, — I  hereby  consent  to  your  receiving  the  divi- 
dend under  Mr.  H.  Hilder's  assignment,  and  do  agree 
that  your  doing  so  shall  not  prejudice  your  claim  upon 
me  for  the  same  debt     Yours,  &c., 

**  S.  Sparke. 

"  Thurston,  ^th  April,  1861." 

The  dividend  having  been  received  by  plaintiff,  he 
now  sued  for  the  debt,  less  that  amount  The  jury  found 
for  the  plaintiff ;  and  leave  was  reserved  to  the  defendant 
to  move  to  set  aside  their  verdict,  and  to  enter  it  for 
himself,  on  the  points  : — 

1st.  Whether  the  letter  was  itself  such  an  acknow- 
ledgment as  is  sufficient  to  take  the  debt  out  of  the 
statute  ;  and, 

2nd.  Whether  this  is  such  a  payment  by  one  of  the 
co-contractors  as  is  sufficient  to  take  the  case  out  of  the 
statute. 

A  rule  having  been  obtained  pursuant  to  leave  re- 
served,— 

Cole  now  showed  cause.     The  letter  is  a  sufficient 
acknowledgment  to  take  the  case  out  of  the  statute, 
Smith  V.  Thome,  18  Q.  B.  134. 

In  that  case,  Parke,  B.,  at  p.  142,  says  that  the  result 
of  all  the  old  cases  is  this  : — *' An  acknowledgment  of  a 
debt  must,  in  order  to  take  it  out  of  the  operation  of  the 
Statute  of  Limitations,  be  sufficient  to  support  the  promise 
laid  in  the  declaration,  namely,  to  pay  on  request.  By 
Stat.  9  Geo.  4,  c.  14,  that  acknowledgment  must  now 
be  in  writing,  but  it  must  still  support  a  promise  to  pay 
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on  request,  either  by  showing,  on  the  face  of  it,  an 
unconditional  promise  to  pay,  or  by  the  collateral  fact 
of  the  performance  of  the  condition,  or  the  occurrence 
of  the  event,  by  which  the  promise  is  qualified." 

Here  there  is  a  proposal  tliat  Hilder  having  become 
insolvent,  plaintiff  should  take  the  dividend  m  part 
payment ;  and  there  is  also  an  acknowledgment  of 
liability  on  the  part  of  the  defendant  to  pay  the  re- 
mainder of  the  debt. 

[Martin,  B. — Does  he  intend  to  say—"  I  am  surety, 
and  surety  ^nly,  and  your  agreeing  to  take  such  divi- 
dend shall  not  prejudice  your  rights  against  me  ?"] 

.  I  submit  that  that  is  so.  That  letter  is  pregnant  of 
two  things — an  admission  of  a  debt,  and  a  proposal  for 
part  payment.  It  admits  a  claim,  and  says  that  such 
receipt  shall  not  prejudice  that  claim. 

[Wilde,  B.— I  think  the  letter  is  founded  on  the  sup- 
position that  your  claim  is  well  foimded.] 

[Pollock,  C.B.— You  are  using  that  letter  for  a  pur- 
pose which  was  not  contemplated  by  the  person  who 
wrote  it.  The  letter  was  written  to  guard  against  the 
possibility  of  what  might  happen  if  he  received  the 
dividend  without  the  consent  of  the  surety.] 

Secondly, — 1  rely  upon  its  being  a  part  payment.  De- 
fendant will  rely  on  sect  14  of  the  19  &  20  Vict.  c.  97 
(the  Mercantile  Law  Amendment  Act),  which  is  as 
follows  : — "In  reference  to  the  provisions  of  the  Acts 
(setting  out  the  previous  Limitation  Acts),  when  there 
shall  be  two  or  more  co-contractors  or  co-debtors, 
whether  bound  or  liable  jointly  only  or  jointly  and 
severally,  no  such  co-contractor  or  co-debtor,  executor, 
or  administrator,  shall  lose  the  benefit  of  the  said  enact- 
ments, or  any  of  them,  so  as  to  be  chargeable  in  respect 
or  by  reason  only  of  payment  of  any  principal,  interest, 
or  other  money,  by  any  other  or  others  of  such  co-con- 
tractors or  co-debtors,  executors,  or  administrators." 
He  will  contend,  under  that  section,  that  no  payment  by 
Hilder  will  avail  to  take  the  debt  out  of  the  statute  as 
against  the  defendant.  It  seems  pretty  clear  that,  where 
one  co-contractor  pays  the  debt,  he  may  plead  that  debt. 
This  letter  amounts  to  a  direction  to  the  co-contractor 
to  pay.  Therefore  the  Mercantile  Amendment  Act  dots 
not  apply. 

Beresfordf  in  sup|K)rt  of  the  rule.  I  need  not  argue 
the  first  point— the  Court  will  relieve  me  from  that.  As 
to  the  second  point,  this  letter  does  not  alter  the  effect 
of  the  Alercantile  Law  Amendment  Act.  In  Whit- 
conib  V.  Whiting,  1  Smithes  L.  C.  555,  it  was  decided 
that  the  acknowledgment  by  one  of  several  drawers 
of  a  joint  and  several  promissory  note,  took  it  out  of 
the  statute  as  against  the  others. 

That  was  the  effect  before  the  Mercantile  Law  Amend- 
ment Act,  which  is  said,  in  a  note  to  WhitcomoT, 
Whiting,  to  have  reversed  the  previous  law  on  the 
subject  The  latter  act  is  supplementary  to  Lord  Ten- 
terdeu*8  Act,  which  left  payments  by  co-contractors  as 
they  were  before.     Then  this  came,  and  entirely  altered 


'  the  effect  of  the  payment  by  the  co-contractor.    This  U 

j  an    ordinary  prospective   enactment,    and  not  aRtn> 

spective  one,  so  as  to  affect  payments  made  before  tL* 

29th  of  July,  1856  ;  and  it  was  so  laid  down  by  Mvlis, 

B.,  at  the  trial.    The  payment,  however,  in  this  ok 

was  made  in  1861. 

[Pollock,   C.B.— Before  Lord  Tenterden's  Act  any 

promise  by  one  of  several  co-contractors  was  a  prooiiae 

by  all.     That  Act  altered  the  case  ;   but  there  v&s  i 

clause  in  the  Act  excepting  the  payment  of  principal  u-l 

interest] 

Cur.  adr.  rW/. 

29  Jan. 

Wilde,  B.,    delivered  the   judgment  of  the  Cocrt 
{Pollock,    as.,   Martin,  Channell,   and   WHdt,  BB.- 
This  was  an  action  on  a  joint  and  several  promissoiT 
note,  payable  on  demand,   made  by  one  Hilder,  who  wai 
the  principal,  and  the  defendant  as  his  surety,  and  date-I 
more  than  six  years  before  the  commencement  of  tL^ 
action.     The  Statute  of  Limitations  was  pleaded,  aih! 
issue  joined  thereon.     In  order  to  take  the  case  oat  d 
the  statute,  a  letter  of  the  5th  April,  1861,  was  relied 
upon  by  the  plaintiff,  and  it  was  contended  that  thL^ 
letter  was  such  an  acknowledgment  as  to  take  it  oat  d. 
the  statute.     Hilder  had  become  insolvent,  and  thi> 
letter  was  written  by  defendant  to  enable  the  plaintiff  to 
get  the  dividend  payable  imder  Hilder^s  assignmeDt 
That  was  the  object  of  the  letter,  and  we  do  not  coocor 
in  the  construction,  that  it  amounts  to  sach  an  acknow- 
ledgment as  would  take  the  case  out  of  the  statute.   Tb; 
letter  must  show  a  promise  to  pay  the  debt :  bat  it  does 
not  show  that  defendant  did  more  than   to  say  thit 
the  payment  of  the  dividend  should  not  prejodice  tbf 
plaintiff's  claim  against  him  as  surety  :  its  object  ww  to 
prevent  a  release  of  the  defendant  as  surety  for  the  re- 
mainder of  the  debt     The  letter  shows  no  new  contttct, 
or  fresh  liability.     Secondly,  it  was  contended  that  the 
letter  and  payment  took  the  case  out  of  the  statute. 
Upon  the  original  construction  of  the  Statute  of  linuta* 
tions,  it  was  decided  that  a  part  payment  by  ow  oC 
several  joint,  or  joint  and  several,  debtors  kept  alive  or 
revived  the  remedy  against  the  others,  although  the  Utter 
were  sureties  only,  and  even  though  the  payment  was  not 
made  until  the  statute  had  run  out.     The  cases  on  the 
subject  are  referred  to  in  ChUty  on  Contracts,  783  (5thed. ), 
and  this  must  be  taken  as  indisputable  law.    Theu  came 
the  9  Geo.  4th,  c.  14  (Lord  Tenterden's  Act),  which,  hr 
sect.  1,  enacted  that  nothing  therein  contained  should 
alter  or  lessen  the  effect  of  any  payment  of  principal  or 
interest  made  by  any  person,  thus  leaving  the  law  Qo* 
altered.     Then,  lastly,  the  Mercantile  Law  AmendmeBt 
Act,  sect  14,  enacted  that  where  there  should  be  two  ^ 
more  co-contractors  or  co-debtors,  no  such  co-contractor 
or  co-debtor  should  lose  the  benefit  of  the  statutes,  so  i& 
to  be  chargeable  in  respect  or  by  reason  only  offayr^ 
by  his  co-debtor.    The  letter  here  does  not  appear  to  ^ 
to  carry  the  matter  further  than  a  payment  wUy  by  ^ 
co-debtor  within  sect.  14  of  the  Mercantile  Iaw  Am^od- 
ment  Act     The  Statute  of  Limitations  is,  tberefoi*' 
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available  to  the  defendant,  and  the  rule  must  be  made 
absolute  to  enter  the  verdict  for  him. 

Rule  aJtmohUe. 

\    Newall  r.  Elliott. 
23,  26,  &  29  Jan.  1863.    ) 

JSstoppel — Award  of  Arbitrator — Res  adjudicata. 

A .  broiight  a  suit  in  Chancery  against  B,  for  infringt- 
Ttient  ofapoJtent^  and  (he  matter  was  referred  bi/ consent 
to  an  arbitrator,  wlio,  afUr  hearing  B,*s  objection  thai  A. 
tra^  'not  the  true  and  first  inventor,  decided  that  the  patent 
teas  not  illegal  or  void.  A,  having  afterioards  brought  a 
second  action  against  B.  for  infHngement  of  the  same 
patent,  B,  pleaded  that  A.  was  not  the  true  and  first 
inventor ;  to  which  A.  replied  estoppel  by  reason  of  (he 
res  adjudicata  of  the  previous  suit. 

Held,  on  demurrer,  thai  the  decision  of  tJie  arbitrator 
tJiat  the  patetit  toas  not  illegal  or  void,  was  not  a  specific 
finding  that  the  plaintiff  toas  the  true  and  first  inventor; 
and  that  the  replication,  as  it  alleged  no  more  than  the 
arbitrator's  finding,  disclosed  no  estoppel. 

This  was  an  action  for  the  infringement  of  the  plaintiff  *8 
patent. 

Pleas. — Ist,  not  guilty ;  2nd,  that  Her  Mi^jesty  did 
not  grant  to  the  plaintiff  the  sole  privilege  of  making, 
exercising,  and  vending  the  said  invention ;  3rd,  that  the 
plaintiff  was  not  the  true  and  first  inventor. 

Beplication  to  second  plea ;  that,  before  the  suit, 
plaintiff  had  filed  a  bill  in  Chancery  against  the  defendant 
for  the  infringement  of  the  said  patent  right,  being  another 
and  a  different  infringement  to  that  now  complained  of, 
the  said  bill  praying  an  ii\j  unction ;  and  that  it  was 
afterwards  agreed  to  refer  the  matter  to  an  arbitrator, 
who  decided  and  awarded  that  the  said  letters  patent 
were  not  illegal  or  void,  and  stated  a  case  for  the  opinion 
of  the  Court  of  Common  Pleas  on  certain  points  of  law, 
which  were  decided  by  that  Court  in  favour  of  the 
plaintiff.    A  similar  replication  to  the  third  plea. 

Demurker,  and  joinder  in  demurrer. 

Cleasby,  Q.C.,  in  support  of  the  demurrer,  contended 
that  the  defendant  was  not  estopped  from  disputing  the 
validity  of  the  patent.  The  former  suit  was  heard  on 
reference  before  the  arbitrator,  the  defendant  then  also 
urging  that  the  patent  was  illegal.  The  arbitrator  found 
that  the  patent  was  legal,  and  awarded  50^.  for  damages. 

There  was  a  power  reserved  to  him  to  state  a  case  for 
the  Superior  Court.  He  stated  a  case,  and  the  Court  of 
Common  Pleas  found  in  the  plaintiff's  favour.  The 
plaintiff  says  now,  that  we  are  estopped  by  that  decision 
from  disputing  that  he  was  the  true  and  first  inventor. 
I  admit  that  when  a  matter  gets  on  the  record  it  may  be 
set  up  by  way  of  estoppel.  But  the  record  here  does  not 
show  that  the  plaintiff  was  the  true  and  first  inventor. 
Therefore,  there  is  no  estoppel. 

[Pollock,  C.B. — ^Therq  is  no  estoppel  at  all.] 

26  Jak. 

Quainy  for  the  plaintiff,  oon/nl. 


The  defendant  contended  at  the  reference  that  plaintiff 
was  not  the  true  and  first  inventor,  and  upon  that  issue 
the  arbitrator  found  against  the  plaintiff.  I  contend  that 
this  is  an  estoppel  by  reason  of  its  being  res  adjudicata. 
I  might  contend,  if  necessary,  that  it  is  an  estoppel  in 
pais,  as  it  is  equivalent  to  an  estoppel  by  one's  own  act. 
It  is  an  estoppel  quasi  of  record,  as  explained  in  a  passage 
from  Butler's  Nisi  Prius  (quoted  in  Smith's  L.  C,  p. 
674  (5th  ed.),  where,  in  respect  to  a  decree  in  Chancery, 
it  says  : — "  for  it  were  very  absurd  that  the  law  should 
give  them  a  jurisdiction,  and  yet  not  suffer  ^at  is  done 
by  force  of  that  jurisdiction  to  be  full  proof."  Then  Mr. 
Smith  goes  on  to  say  : — **  A  decree  by  consent  in  an 
amicable  suit  seems  to  have  an  additional  claim  to  be 
considered  final. "  At  page  681,  he  further  says  :— **  On 
the  same  principle  the  sentence  of  a  court-martial  seems 
to  be  conclusive.**  And  he  then  goes  on  to  state  that  it. 
is  necessary  to  plead  it. 

[Mabtin,  B. — I  thought  an  estoppel  did  not  operate 
by  way  of  inference  at  alL] 

[Pollock,  C.B.,  put  the  case  where  there  are  two 
actions  with  damages.] 

General  Steam  Navigation  Company  v.  QuUUm,  11 
M.  &  W.  877, 
entirely  meets  the  case  put.     Parke,  B.,  refers  there  to 
Plummer  v.  Woodboume,  4  B.  &  C.  625. 
[Martin,  B.— It  is  differently  stated  at  Com.  Dig. 
"  Estoppel,"  E.  4.   I  find  it  stated  there  :— "  And,  there- 
fore, if  a  thing  be  not  directly  and  precisely  alleged,  it 
shall  not  be  an  estoppel"    After  that  authority  an  in- 
ference will  not  do.] 

[Pollock,  C.B. — The  case  of  P/umTn^r  v.  Woodboume 
is  not  on  the  precise  point.  Is  there  any  recent  case, 
where  it  has  been  decided  ?] 

Earl  Feversham  v.  Emerson,  11  Exch.  885. 
It  was  there  decided  that  an  estoppel  can  be  replied  to 
a  plea  of  liberum  tenementum.  The  important  point 
there  is,  that  the  estoppel  was  by  an  award.  **  In  this 
case  the  plaintiff  might  have  replied  the  award  of  the' 
arbitrator,  &c."  But  it  also  shows  that,  unless  the 
earliest  opportunity  is  taken  of  pleading  it,  the  matter 
is  left  at  large. 

[Pollock,  C.B.— The  case  only  decides  this,  that,  if 
you  do  not  plead  it,  it  is  no  estoppel.] 

The  case  is  similar  to  that  where  to  a  plea  of  not 
possessed  you  reply  by  estoppel  You  plead  a  nedessary 
matter  proved  between  the  ]mrties.  The  pleadings  in 
the  present  case  may  want  some  amendment. 

[Pollock,  C.P. — The  arbitmtor  has  not  expressly 
decided ;  he  has  only  made  it  a  matter  of  inference.] 
I  contend  that  he  did  decide  the  very  matter. 
[Pollock,  C.B. —He  decided  that  the  letters  patent 
were  not  illegal,  and,  2ndly,  that  they  were  not  void. 
That  does  not  at  all  imply  that  the  patentee  was  the 
true  and  first  inventor.  You  cannot  eke  out  the  point 
by  showing  what  was  intended  to  be  raised,  so  as  to  con- 
stitute an  estoppel] 

It  does  not  matter  how  the  question  was  raised,  if  the 
identical  question  was  raised. 
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[Wilde,  B. — It  is,  at  most,  an  inference  of  sometliing 
yon  hare  not  alleged.] 

[Pollock,  C.  B. — And  that  not  a  necessary  one.  Sup- 
pose an  action  is  bronght  for  an  infringement  of  a 
patent,  and  a  yerdict  is  given  for  the  plaintiff,  who  then 
brings  another  action  for  a  fxtrther  infringement,  and 
replies  to  a  plea  which  alleges  that  the  patent  is  bad ; 
an  estoppel  will  not  do  there,  because  in  the  first  action 
the  point  was  not  considered.] 

BaiUau  t.  RutUn,  2  Exch.  665. 

Parke,  Bi,  says,  at  p.  681 :  '*The  facts  actually  de- 
cided by  an  issue  in  any  suit  cannot  be  again  litigated 
between  the  same  parties,  and  are  evidence  between 
them,  and  that  conclusive,"  &c.  How  it  is  proved  that 
the  same  question  was  considered  does  not  matter, 
whether  by  parol  or  otherwise,  so  long  as  it  is  proved. 
When  the  defendant  said  that  the  plaintiff  was  not  the 
true  and  first  inventor,  and  the  arbitrator  decided  that 
the  patent  was  good  and  legal,  then  he,  in  fact,  decided 
that  he  was  the  true  and  first  inventor.  It  was  a  deci- 
sion of  the  arbitrator  on  the  identical  point  in  question. 
I  am  quite  prepared  to  show  that,  if  it  was  a  necessary 
inference,  it  would  do  for  my  case. 
Doe  V.  RosseVf  3  East,  15. 

[Pollock,  C.B. — Was  it  pleaded  there  ?] 

No,  it  was  in  ejectment.  The  rule  is,  that  where  it 
cannot  be  pleaded,  it  may  be  shown  by  other  means. 
Here  the  arbitrator  says  :  **  I  hold,  upon  the  ground  of 
his  being  the  true  and  first  inventor,  that  the  patent  is 
not  illegal  and  void.'*  I  contend  that  he  thereby  decided 
that  the  plaintiff  was  the  true  and  first  inventor,  and 
that,  therefore,  the  replication  is  good. 

Cur.  adv,  mUL 

29  Jan. 

Pollock,  C.B.,  delivering  the  judgment  of  the  Court 
(Pollock,  CB.y  Mwrtin,  ChommUj  and  WMe^  5j8.).— In 
this  case,  Mr.  Cleasby  having  argued  in  support  of  the 
demurrer  in  Mr.  Quain's  absence,  we  afterwards  allowed 
Mr.  Qudn  to  have  the  opportunity  of  speaking  before 
we  gave  judgment,  when  he  contended  that  there  was 
an  ifetoppeL  We  are  of  opinion  that  the  matter  pleaded 
as  an  estoppel  is  not  available  in  point  of  law  for  that 
purpose.  We  think  also,  that,  after  argument,  there 
ought  not  to  be  an  opportunity  of  amending  the  replica- 
tion, and  making  the  pleading  better  than  it  was  before. 
There  must,  therefore,  be 

JudgmefiUfor  defendant. 


81  Jan 
14  Feb.  1863 


••  1 

863.    ) 


Ex  parte  T.  Hailrisok,  a  Bankrupt. 


Bankruptcy  Act,  1861,  sect,  101 — CourUy  Courts^ 
Jurisdiction — Transfer  of  adjudication  from 
the  « GaoV*  to  the  ''Borne''  Court 


«i 


A  prisoner  for  debt  was  adjudieeUed  a  bankrupt,  and 
the  Megistrar  of  the  **OaoV*  County  Court,  who  made 
the  adjudication,  trafisfcrred  (he proceedings  to  the  **Home^ 


Coimty  Court,  ft.  e.  of  the  district  in  which  (he  ddler 
had  resided  for  t/ie  six  months  preceding  the  baf^nvjie^^] 
under  the  belief  that  the  debts  did  not  exceed  300?.— 

Held,  OuU  the  Registrar,  having  been  satisfied  thai  ik 
dehts  of  the  bankrupt  were  under  300/.,  had  power  b 
transfer  Vie  proceedings,  after  which  the  Judge  of  tk 
"ffome  "  County  Court  had  jurisdieticn,  under  sseL  M 
of  the  Bankruptcy  Act,  1861,  to  etUertain,  and  m^hi  ti 
have  entertained,  the  adjudieation,  although  the  dd^ 
turned  out  to  be  more  than  3002. 

Sect.  94  of  the  Bankruptcy  Act,  1861,  if  not  a  ^tMni, 
but  a  special  provision,  applicable  to  the  case  of  (he  dthkir 
petitioning  against  hiinself,  • 

In  this  c^se  Thomas  Harrison,  being  a  prisoner  k 
debt  in  the  county  gaol  of  Cambridgeshire,  was  adjali- 
cated  a  bankrupt,  and  discharged  from  custody  by  th? 
Registrar  of  the  County  Court  of  Cambridgeshire,  holdsn 
at  Cambridge,  by  whom  the  proceedings  were  transfermi 
under  the  lOlst  sect,  of  the  Bankruptcy  Act,  18151,  to 
the  County  Court  of  Northamptonshire,  holden  at  Petfr- 
borough.  The  Judge  of  the  latter  Court  declined,  h(w- 
ever,  to  proceed  in  the  adjudication,  on  the  ground  tk: 
the  Bankruptcy  Act,  1861,  only  gave  the  county  e4«rt» 
jurisdiction  where  the  debts  were  sworn  to  be  und^^r 
3002.  ;  whereas,  in  this  case,  they  were  found  to  be  ate 
6002.  The  question  arises  upon  the  construction  of  sect. 
101  of  the  24  &  25  Yict  c  134y  in  connection  tHHl 
sects.  88,  94,  and  100. 

Sect  88  requires  every  petition  for  adjudication  of 
bankruptcy  to  be  filed  and  prosecuted  in  the  Conrt  4 
Bankruptcy  within  the  district  of  which  such  debtor 
shall,  during  the  preceding  six  months,  have  resided  (x 
carried  on  business ;  unless  the  Court  in  London  shall 
otherwise  order. 

By  sect  94,  **  Where  a  debtor  petitions  foradjwii^ii^ 
against  himself,  and  knows,  or  verily  believes,  the  delta 
due  and  payable  under  the  bankruptcy  to  amount  in  Af? 
whole  to  a  sum  not  exceeding  3002.,  such  fact  shall  be 
stated  on  oath  ;  and,  if  he  be  resident  within  the  inetTfh 
politan  district,  &c.  ;  and  where  such  debts  shall  nut 
exceed  3002.,  and  the  debtor  shall  not  bo  resident  in  tk 
metropolitan  district,  he  shall  file  his  petition  in  tk 
County  Court  for  the  district  in  which  he  shall  Iiavc 
resided  for  the  six  months  next  before  the  filing  of  M? 
petition,  or  for  the  longest  period  during  thase  six 
months,  unless  he  is  in  custody,  and  then  in  the  Goiinf/ 
Court  for  the  district  in  which  he  is  in  cu-stcnly ;  ^'Q* 
such  Court,  if  it  make  adjudication,  shall  transfer  tb-' 
proceedings  to  the  County  Court  in  which  the  debtor,  i: 
not  in  custody,  would  have  required  to  petition." 

Sect.  100  requires  all  gaolers  to  make  returns  on  th^ 
first  of  every  month  of  the  names  of  persons  in  cttst'>ty 
for  debt,  with  the  nature  and  amount  of  the  del't  or 
demand,  &c.,  such  return  to  be  made,  if  the  gaol  k 
within  a  country  district,  to  the  Court  of  BankrnpU'T :« 
that  district. 

By  sect.  101,  after  such  return  has  been  made,  tl: 
Court  in  London   or  the  country  commissioDer  shall 
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order  a  registrar  to  attend  at  the  gaol,  who  shall  examine 
every  sacJi  prisoner  who  shall  have  been  for  fourteen 
days  in  prison,  touching  his  estate,  &c.  The  registrar 
shall  have  i>owor  to  adjudicate  bankruptcy  against  every 
such  prisoner,  kc.,  *'and  shall  also  direct  in  what  Court 
such  adjudication  shall  be  prosecuted,  having  regard  to 
the  P.TiwuiU  of  debts,  and  the  place  of  trade  or  residence 
of  the  prisoner  within  the  six  months  immediately  pre- 
ceding his  imprisonment." 

In  consequence  of  the  refusal  of  the  County  Court 
Judge,  a  rule  was  obtained  at  the  instance  of  the  bank- 
rupt Harrison,  under  sect.  43  of  the  19  &  20  Vict.  c.  108 
(an  Act  to  amend  the  County  Court  Act),  and  sect.  4  of 
the  21  &  22  Vict  c.  74  (an  Act  to  further  amend  the 
Coimty  Court  Act),  calling  on  Francis  Ellis,  Esq.,  the 
Judge  of  the  County  Court  of  Northamptonsliire,  holden 
at  Peterborough,  and  upon  the  registrar  of  the  said 
Court,  "to  show  cause  why  the  adjudication  in  bank- 
ruptcy made  against  the  add  T.  Harrison  (at  the  time  of 
the  order  of  adjudication  a  prisoner  for  debt  in  the  gaol 
of  the  county  of  Cambridge)  by  the  registrar  of  the  said 
Coimty  Coui*t  of  Cambridgeshire,  should  not  be  prose- 
cuted in  the  said  County  Court  of  ^Northamptonshire, 
holden  at  Peterborough." 

Giffard  now  showed  cause.  The  affidavits  allege  that 
the  bankrupt  being  a  prisoner  in  the  county  gaol  of  Cam- 
bridge, and  owing  debts  exceeding  3002.  (viz.,  about 
600/.)  was  in  February,  1862,  adjudged  a  bankrupt,  and 
discharged  from  prison  by  the  registrar  of  the  Cambridge 
County  Court,  who  also  directed  the  prosecution  of  the 
ac^udication  so  made  by  him  in  the  County  Court  at 
Peterborongh  (in  which  district  the  bankrupt  had  resided 
within  the  six  months  preceding  his  imprisonment) ;  and 
that  the  registrar  and  Judge  of  the  latter  County  Court 
sent  back  such  proceedings,  and  refused  to  entertain  the 
prosecution  of  the  said  adjudication.  The  adjudication 
and  order  of  prosecution  were  made  under  sect  101  of  the 
24  &  25  Vict  c.  184  (Bankruptcy  Act,  1861).  The  pro- 
ceedings of  the  "gaol "  County  Court  registrar  (i.«.,  the 
Cambridge  registrar)  were  not  strictly  regular.  But 
they  were  'sent  back  to  that  Court  by  the  Peterborough 
County  t^ourt  (the  "home"  County  Court),  because  the 
bankrupt's  debts  being  on  the  face  of  the  proceedings  in 
excess  of  300/.  (viz.,  about  600/.),  the  ''homo"  County 
Court  had  no  jurisdiction,  and  the  "gaol "  County  Court 
registrar  ought,  "having  regard  to  the  amount  of  the 
debts, "  to  have  directed  the  prosecution  of  the  abjudica- 
tion in  the  Comi;  of  Bankruptcy,  and  not  in  a  Ck)unty 
Court. 

The  registrar  of  the  "gaol"  County  Court  is,  by  the 
express  requirement  of  sect.  101,  to  be  goveme^l,  in 
making  such  direction,  by  sects.  88  and  94,  by  the  latter 
of  which  jurisdiction  is  only  given  if  the  bankrupt's 
debts  be  "under  300/. "  The  amount  of  debts  was  to  be 
the  criterion  of  the  jurisdiction.  If  the  debts  had  been 
under  300/.,  the  prisoner  would  have  had  to  file  his 
petition  in  the  County  Court  within  whose  district  he 
was  in  custody — u  £.,  in  the  Cambridge  County  Court. 
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But  that  Court,  if  it  adjudicated  him  bankrupt,  would 
have  had  to  transfer  the  proceedings  to  the  Court  in 
whose  district  he  had  resided  within  the  six  months  pre- 
ceding his  imprisonment — i.  e.,  to  the  Peterborough 
County  Court.  But  the  Court  of  Queen's  Bench  lias 
decided  that,  if  the  debts  exceed  300/. ,  the  Judge  of  the 
"gaol"  district  has  no  x>ower  to  transfer  the  proceedings 
to  the  "  home  "  County  Court, 

Ex  parte  Coombes,  1  N.  R.  89. 

[WiLDB,  B. — The  only  case  which  is  found  is  where 
the  debtor  x>ctitioned  against  himself.] 

The  only  trace  of  County  Court  jurisdiction  is  in 
sects.  88  and  94. 

[Mabtik,  B. — ^Why  does  not  sect.  101  give  juris- 
diction ?] 

That  gives  jurisdiction  where  the  subject  is  within  the 
County  Court's  jurisdiction.  If  the  debt  be  under  300/., 
the  registrar  is  bound,  by  sect.  94,  to  transfer  the  pro- 
ceedings to  the  "home  '*  Court.  If  it  exceed  300/.,  he 
is  bound  to  transfer  them  to  the  Court  of  Bankruptcy. 

[Martin,  B. — We  must  assume  that  the  officer  was 
bond  JUk  doing  his  duty ;  and  that  brings  you  to  this 
difficulty,  that,  in  framing  sect.  94,  the  Legislature 
may  have  seen  the  possibility  that  no  one  would  know 
what  the  amount  of  debts  would  be  ;  and  that,  conse- 
quently, they  gave  a  jurisdiction  wherever  the  debtor 
swore  that  his  debts  would  amount  to  less  than  300/. 
It  would  be  extremely  inconvenient  if  the  adjudication 
were  to  be  vitiated  because  the  debts  proved  to  be  more 
than  300/.] 

It  is  submitted  that  the  moment  the  County  Court 
becomes  invested  with  the  fact  that  the  debts  exceed 
300/.,  it  loses  its  jurisdiction.  Under  the  5  8i  6  Vict. 
c.  116,  8.  1,  the  County  Court  jurisdiction  was  where  the 
debt  was  less  than  300/.  In  Ex  parte  Coombes,  the 
bankrupt  petitioned  inform&  pauperis, 

[Wilde,  B. — That  was  under  another  section,  and  is 
no  authority  under  this.] 

[Mabtin,  B. — I  see  the  County  Court  forms  omit  the 
words  "  informd  pauperis,'*    That  alters  the  case.] 

Yes,  that  was  my  chief  reliance.  If  the  County  Court 
Judge  is  the  Court  of  Bankruptcy  for  the  purpose, 
there  is  no  appeal  from  him  at  all,  except  to  the  Lords 
Justices. 

[Martin,  B.— I  think  we  ought  to  assume  that  if 
he  had  jurisdiction  to  do  a  thing,  he  did  it  rightly.] 

The  101st  sect,  in  general,  not  limited  at  alL 

[Channell,  B,  —  You  say  that  when  the  registrar 
goes  to  the  gaol,  and  adjudicates  the  prisoner  a  bank- 
rupt, he  must  be  limited  as  to  his  power,  in  the  same 
way  as  the  Commissioner  ;  and  that,  if  it  be  not  so,  you 
are  giving  the  County  Court  a  larger  jurisdiction  than 
the  Court  of  Bankruptcy  itself?] 

That  is  so.  Sect.  87  of  the  new  Act  regulates  the  pro- 
ceedings to  obtain  adjudication  of  bankruptcy.  Then 
comes  sect  88,  which  says  whero  the  petition  shall  be 
filed  and  prosecuted. 

[Wilde,  B-^Up  to  that  point  thera  ia  no  discretion 
in  the  registrar.] 
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The  Court  in  London  alone  has  this  general  discretion. 
The  Peterborough  County  Court  had  no  jurisdiction  to 
proceed  with  this  acyndication. 

Beasley,  in  support  of  the  rule. — The  case  of  Ex  parte 
Coombcs  was  one  where  the  debts  were,  in  fact,  above 
SOOl,  Under  sect.  94,  if  it  were  not  for  that  case,  I 
should  have  thought  the  Court,  which  had  got  hold  of 
the  proceedings,  would  keep  them.  Then,  by  sect  101, 
the  registrar  has  a  discretion  as  to  the  Court  to  which  he 
will  transfer  the  proceedings  where  there  is  any  doubt  as 
to  the. debts  not  exceeding  3002. 

[Pollock,  C.B. — It  is  very  difficult  to  know  what  to 
do  when  you  have  gone  on  under  an  impression  that  the 
debts  are  less  than  3002.,  and  it  turns  out  that  they 
exceed  that  sum.] 

I  contend  that  sects.  100  and  101  are  not  controlled 
by  sect.  94.  But,  if  even  the  "gaol"  registrar  has 
wrongly  exercised  his  discretion,  however  erroneous  that 
exercise  of  it  may  have  been,  the  Court  will,  nevertheless, 
not  review  it, 

In  re  Bowers,  21  L.  J.  Bkcy.  13. 

[Wilde,  B.,  referred  to  sect.  3.] 

Cur.  adv.  vuU. 

14  Feb. 

Channell,  B.,  delivered  the  judgment  of  the  Court 
(Pollock,  C.B.,  Martin,  Channell,  and  Wilde,  BB.).— 
The  point  to  be  determined  in  this  case  is,  whether  the 
adjudication  was  illegal  in  consequence  of  the  proceed- 
ings therein  having  been  transferred  to  the  County  Court 
of  Peterborough ;  and  whether  the  proper  Court  for  those 
proceedings  was  not,  under  sect.  101,  the  District  Court 
of  Bankruptcy  for  Cambridgeshire,  in  the  gaol  of  which 
county  the  debtor  appeared  to  be  ?  It  seems  that  the 
debts  did  amount  to  more  than  8002.,  and  it  was,  there- 
fore, contended  that  the  County  Court  had  no  jurisdic- 
tion. It  is  said  that  the  words  of  sect  101,  "  having 
regard  to  the  amount  of  debts,"  &c.,  relate  to  the  words 
of  sect.  94.  But  sect  94  is  not  a  general  provision,  but 
only  a  special  one  applicable  to  the  debtor  petitioning 
against  himself.  Yet  even  if  the  words  used  did  make 
sect.  94  applicable,  we  are  of  opinion  that  the  County 
Court  would  not  be  ousted  of  jurisdiction  by  the  debts 
turning  out  to  be  more  than  3002.  That  the  registrar 
was  satisfied  that  the  debts  were  not  likely  to  exceed 
8002.  is  enough ;  and  in  that  case  he  had  a  power  to 
transfer  the  proceedings,  which  he  has  done. 

Rule  dbsohUe, 


9  Feb.  1863, 


.1 


Bird  v.  Bond. 


Trover — "  Conversion^ 

A.  hewing  sold  to  B.  some  growing  trees,  B.  entered  to 
cut  them  down,  whereupon  C,  who  was  on  the  land  as 
a  trespasser,  served  B.  with  a  notice  not  to  fell  any  of  the 
timber.  B.  having  desisted  in  obedience  to  the  notice^  C. 
trubsequently  ciU  dawn  a  tree,  but  left  it  upon  the  ground, 
and  did  not  further  interfere  with  it — 


Held,  that  C,  not  having  detained  or  extrdstd  m 
physisal  control  over  the  felled  tru  when  it  icat  sermd 
from  the  soil,  had  not  been  guiUy  of  a  conversion  of  ii, 
notunthstanding  the  notice,  which  was  not  an  assaim  of 
title  to  a  chattel,  but  a  daim  of  dominion  over  (ke  tm 
before  its  sefveraiice  from  the  reaUy. 

This  was  an  action  to  recover  damages  for  cnttb; 
down  a  tree  on  the  plaintiff's  land.  The  deelarati:c 
contained  two  counts  ;  one  in  trespass,  under  which  4C>^ 
was  paid  into  Court ;  the  other  in  trover,  upon  vhi  t 
the  jury  found  for  the  plaintiff,  damages  82.  105. 

At  the  trial,  before  Blackburn,  J.,  at  "Worcester,  i: 
appeared  that  defendant,  a  contractor  to  tlie  Tewkesburr 
and  Malvern  Railway  Company,  who  required  the  plain- 
tiff's  land  at  Upton-on-Sevem,  had  as  their  agec; 
unlawfully  entered  thereon  before  the  contract  of  sal' 
(from  which,  however,  the  timber  was  excepted,)  in' 
completed.  This  timber  pkintiff  sold  to  one  Cottrtl], 
whose  men  went  on  the  land  for  the  purpose  of  iAs. 
it,  when  they  were  served  with  a  notice  by  the  defenddE* 
that  the  company  would  **hold  parties  attempting  t! 
remove  such  timber  accountable  for  the  same."  CottrtlV? 
men  accordingly  desisted  ;  and  afterwards  the  defenJisl 
cut  down  the  tree,  but  there  was  no  evidence  that  b 
interfered  with  it  after  it  was  cut  down.  The  present 
action  was  then  brought. 

A  rule  having  been  obtained  to  set  aside  the  verdict, 
on  the  ground  of  its  being  against  evidence,  and  for  a 
new  trial, 

/.  J.  Powell  (3fac7iamaira  with  him)  now  showe^i 
cause. 

There  was  evidence  of  a  conversion,  the  defendiDt'^ 
notice  being  a  claim  to  the  property  in  this  tree. 

[Wilde,  B. — I  presume  you  intend  to  rely  on  th* 
proposition  contained  in  M^ComJbie  v.  Davies,  6  ^^ 
688.] 

Yes,  I  say  that  defendant  exercised  dominion  ore: 
the  tree.  The  timber  being  the  plaintiff's,  he  sold  it 
to  Cottrell,  whose  men  were  about  to  cut  it  down  when 
prevented  by  the  defendant's  notice.  It  is  admitted  tlut 
the  company  were  trespassers. 

This  was  not  only  a  notice  not  to  touch  the  timber 
while  standing,  but  also  not  to  remove  it  when  cut  dovn ; 
thus  it  was  an  exercise  of  dominion  over  the  tree ;  ani 
therefore,  there  was  a  conversion.  The  effect  oftho 
continuing  notice  was  the  same  as  if  he  had  prevents  1 
the  plaintiff  by  physical  force  from  taking  possession  of 
the  tree.  The  plaintiff  was  not  bound  to  assert  his  right 
over  it  at  the  risk  of  a  law  suit. 

In  Burroughes  r.  Bayne,  29  L.  J.  Ex.  185,  Bramvell, 
B.,  has  laid  it  down,  that  where  one  has  claimed  s  domi- 
nion over  a  thing,  inconsistent  with  the  right  or  domi' 
nion  of  the  owner,  there  is  a  conversion. 

[Martin,  B. — I  think  you  are  entitled  to  a  nevtriid. 
if  you  wish  it,  as  the  jury  ought  to  have  been  told  to 
find  the  damages  generally.] 

The  verdict  of  the  jury  was  in  our  favour  on  the  tiorer 
count:   why  ^oold  that  verdict  be  set  aside^  vbe& 
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there  was  a  conrersiou  by  the  defendant  within  the  terms 
of  JBurroughea  v.  Bayne  f 

[Wilde,  B. — ^The  party  there  detains  the  property : 
here,  the  person  exercises  no  physical  restraint  over  it, 
but  simply  gives  notice.  So,  also,  there  was  detention 
in  MVombie  v.  Davics,  Here  the  defendant,  at  the 
time  he  cut  down  the  tree,  was  in  the  actual,  although 
wrongful,  possession  of  the  land.  Nothing  was  done  to 
the  tree  after  it  was  cut  down.  How,  then,  can  you 
say  there  was  any  conversion )] 

Phipsan,  Q.C.  (with  him  if.  Jatnu),  in  support  of  the 
rule. 

The  tree  was  standing,  and  a  part  of  the  realty,  when 
the  notice  was  given.  There  was  no  daim  of  dominion 
over  it  as  a  chattel.  Burroitghes  v.  Bayne  refers  only  to 
a  chattel,  and  does  not  apply  here. 

Maktik,  B. — I  am  of  opinion  that  this  rule  should 
be  made  absolute.  In  this  case  there  is  but  one  cause  of 
action,  and  the  plaintiff  cannot  therefore  succeed  on 
both  counts.  The  plaintiff  ought  to  have  pressed  for  his 
damages  under  the  first  count  only.  Ho  has  no  right  to 
split  up  his  cause  of  action  into  two. 

Bbahwell,  B. — I  am  of  the  same  opinion.  After  the 
tree  was  n^de  capable  of  being  converted  by  the  de- 
fendant, there  was  absolutely  nothing  done.  I  think 
tills  case  ought  to  be  settled,  and  not  to  go  down  again 
to  trial. 


Chajwblii  and  Wildb,  BB.,  concurred. 


2lule  aJbsaluie, 


}  Hodgson  v.  Wightman. 


14  Feb.  1868 

Bankruptcy  Acty  1861 — Deed  of  Composition — 

Registration, 

Defendant  being  sued  upon  hills  o/eoechange  accepted  hy 
himj  pleaded,  amongst  other  pleaSf  a  release.  The  release 
tendered  inproofof  this  plea  at  the  trial,  teas  a  deed  exe- 
cuted hy  the  defendant  and  certain  of  his  creditors; 
amongst  the  rest  hy  theplainlif.  It  purported  to  release 
the  defendant  from  his  debts  and  liaHlUies  to  those  cre- 
ditors who  should  sign  the  deed,  upon  his  paying  them  a 
certain  composition  in  the  pound, — 

Held,  that  the  deed  could  not  he  given  in  evidence,  as  it 
was  not  registered  either  under  the  192  or  194  sects,  of  24 
Je  25  Via.  e.  184. 

This  was  an  action  tried  before  Bramwell,  B.  without 
a  jury,  by  consent  of  the  parties.  The  defendant  was 
sued  upon  his  acceptances  to  certain  bills,  which  had 
been  indorsed  to  the  plaintiff.  The  defendant  by  his  7th 
plea  pleaded  a  release  by  deed.  In  support  ff  this  plea 
at  the  trial,  a  deed  of  composition  was  offered  to  be  put 
in,  executed  by  the  defendant  and  certain  of  his  cre- 
ditors subsequently  to  the  last  of  the  bills  sued  upon 
having  fallen  due.  The'  deed  was  dated  the  31st  of 
March,  1862,  the  effect  of  it  being,  that  upon  payment 
of  a  composition  of  6«.  in  the  pound  to  certain  of  his 


creditors  on  the  amount  of  their  claims,  by  two  instal- 
ments as  therein  mentioned,  the  defendant  was  to  be 
released  therefrom.  The  plaintiff  being  a  creditor  of  the 
defendant,  agreed  to  accept  the  composition,  and  exe- 
cuted the  deed  In  respect  of  his  claim  upon  the  defendant 
for  288/.  16«.  When  the  time  for  payment  of  the  first 
instalment  came,  the  amount  was  tendered  to  the  plaintiff, 
who  refused  it,  and  plaintiff  brought  the  present  action 
to  recover  the  whole  amount  of  his  claim.  The  deed  did 
not  convey,  nor  was  there  any  covenant  in  it  to  convey 
the  debtor^s  estate  or  any  part  thereof ;  no  trustees  were 
appointed,  nor  did  the  defendant  part  with  the  possea- 
sion  of  his  property  to  his  creditors,  or  any  of  them. 

Counsel  for  the  plaintiff  objected  to  the  deed  being 
put  m,  on  the  groimd  that  it  was  a  deed  xmder  the 
Bankruptcy  Act,  24  &  25  Yict.  c.  134,  and  required  to 
be  registered  under  sect  194.  It  was  admitted  on  the 
part  of  the  defendant,  that  he  was  not  a  bankrupt,  and 
that  the  deed  was  not  registered.  Ultimately  a  verdict 
was  entered  for  the  plaintiff,  subject  to  leave  to  move 
to  enter  it  for  the  defendant. 

A  rule  nisi  having  been  obtained, 

Hawkins,  Q.C.  (with  him  ff.  James),  showed  cause. 
The  plaintiff  executed  the  deed  on  the  faith  of  its  being 
a  composition  deed,  and  he  would  not  be  bound  by  it 
until  it  was  roistered  under  the  Bankruptcy  Act,  1861. 
At  any  rate  it  cotild  not  be  received  in  evidence  unless 
regLBtered  under  sect.  194  of  that  Act.  The  words  of 
sect  192  are  affirmative,  and  only  affect  deeds  under 
that  section ;  but  sect.  194  has  a  negative  effect,  and 
excludes  all  deeds  from  being  given  in  evidence  unless 
registered.     He  was  then  stopped. 

Archibald  (with  him  Serjeant  BaUantine)  sap^ried  the 
rule.  This  was  not  intended  to  be  a  deed  under  sect. 
192,  and  sect  194  refers  only  to  deeds  under  sect  192  of 
the  24  &  25  Yict  c.  134.  This  deed  is  not  a  deed 
between  a  debtor  and  his  creditors  under  sect.  194.  It 
is  for  the  benefit  only  of  particular  creditors.  It  Ib  a  deed 
dehors  the  Act  of  Parliament,  and  need  not  therefore 
be  registered.  Suppose  the  case  of  an  agreement  between 
a  debtor  and  two  only  of  his  creditors — ^would  that  require 
registration  ?    He  cited, 

Walter  v.  Adcock,  31  L.  J.  Ex.  380. 

Be  Bowlings,  1  N.  B.  149. 

Be  SheUle,  id.  151. 

Tabor  v.  Edwards,  4  C.  B.  1. 

Cur,  adv,  vul 

The  judgment  of  the  Court  {Pollock,  C,B,,  Martin, 
Bramwell,  and  WUde,  BB.)  was  now  delivered.  After 
stating  shortly  the  nature  of  the  action,  the  judgment 
proceeded.  The  defendant  offered  in  evidence  a  deed  of 
composition  executed  by  himself  and  certain  of  his  credi- 
tors; amongst  oUiers  by  the  plaintiff.  Whether  the 
creditors  so  executing  were  a  majority  in  number  repre- 
senting three-fourths  in  value,  &c.,  did  not  appear.  We 
think  the  verdict  for  the  plaintiff  must  stand,  and  that 
the  deed  tendered  was  not  admissible  in  evidence.  The 
194th  section  of  the  Bankruptcy  Act,  1861,  applies  to  aU 
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deeds  together — ^not  only  to  deeds  under  the  192nd  section 
— but  also  to  all  deeds  of  arrangement.  The  deed  in 
question  purports  to  be  between  the  debtor  of  the  one 
part,  and  his  creditors  who  sign  it  of  the  other  part,  and 
they  are  said  to  represent  three-fourths  in  yalne  of  the 
creditors.  The  deed  must  have  been  intended  to  bind  all 
the  creditors,  and  this  being  so,  it  required  registration. 

JiiUe  discharged. 


"RzxD  V.  The  Victoria.  Station 

AND     PiMLICO     KAILWAY     CoM- 

PAmr. 


14  F£fi.  1863. 


Lands  Clatues  Coruolidation  Act-^CompensaUon 
— Hight  to  dispute  finding  of  Sheriffs*  Jury. 

DeclarcUion  upon  a  judgment  upon  an  inquisition  taken 
under  sect.  68  o/  8  <fe  9  Vict,  c.  18.  The  sheriffs*  jury 
thereunder  assessed  the  plaintiffs  damages  at  500/.  The 
dfifendaiUs  pleaded— firstly,  that  the  plaintiffs  interest  in 
the  premises  liad  not  been  damaged ;  and,  secondly,  that 
the  plaintiff  was  not  entitled  to  compensation  in  respect  of 
the  damage,  ani  injury  to  an  amount  exceeding  BOl, 

Held,  upon  demurrer  to  the  pleas,  that  'the  defevdants 
could,  notwithstanding  the  finding  of  the  jury,  set  up 
thcU  the  plaintiff  was  not  in  any  way  damaged; 

Hold,  also,  that  the  second  plea  was  had, 

DsHXJBBEB.  — The  1st  count  of  the  declaration  stated, 
that  tlie  defendants  were  a  company  duly  incorporated  by 
their  Railway  Act  in  1858,  and,  after  the  coming  into 
operation  of  the  said  Act,  and  under  its  powers,  Ac, 
executed  certain  works  upon  a  canal,  called  the  Oros- 
renor  Canal,  and  that  at  the  time  of  executing  the  said 
works,  and  thence  continually  the  plaintiff  was  possessed 
of  certain  messuages,  &c.  (describing  them),  and  also 
the  use  of  the  said  canal  to  the  extent,  &c.,  and  also 
the  right  of  free  nayigation,  &c.,  into  and  out  of  the  said 
canal  for  the  residue  of  a  certain  term,  [&c.  And  that, 
by  the  execution  of  the  said  works,  the  said  messuages, 
&c.,  and  the  plaintifT^s  said  interest  therein,  were,  be- 
fore and  at  the  time  of  the  notice  thereinafter  referred 
to,  damaged,  &c  And  the  plaintiff  thereby  sustained 
damage,  and  was  entitled,  under  the  statutes  in  that 
behalf,  to  a  compensation  to  an  amount  exceeding  50/. 
And,  for  that  the  defendants  did  not  make  compensa- 
tion, and  the  plaintiff  desiring  to  have  the  question  of 
compensation  settled  by  a  jury,  the  plaintiff,  under  the 
Acts  in  that  behalf,  gave  notice,  &c.,  that  he  claimed  com- 
pensation, and  that  2,000/.  should  be  paid  therefor,  and 
that  he  desired  that  the  compensation  should  be  settled 
by  a  special  jury,  as  pointed  out.  by  the  Acts  of  Par- 
liament in  that  behalf,  unless  the  defendants  paid 
2,000/.  And  the  declaration  went  on  to  say,  tliat 
the  defendants  did  not  pay  the  2,000/.,  and  that  the 
defendants,  within  21  days  of  the  receipt  of  the  notice, 
issued  their  warrant  to  the  sheriff  of  Middlesex,  requiring 
him  to  summon  a  special  jury,  and  that,  in  pursuance 
thereof,  an  inquisition  was  taken  before  the  then  sheriff 
-r  ♦k-  -«^  county  and  twelre  jurors,  ai)4  the  plaintiff  and 


the  said  defendants,  by  their  counsel  respectiyely.li&Tin^. 
at  the  said  inquisition,  appeared  before  the  said  &lhri 
and  the  said  jurors,  touching  the  question  aforesaid,  ik 
said  jurors  upon  their  oath,  did  find  that  the  pUintif 
had  sustained  damages  to  the  amount  of  500/.,  by  rea&<£ 
of  the  serend  matters  mentioned  in  the  said  notice,  and 
that  the  defendants  should  pay  to  the  plaintiff  500/.  li 
compensation,  and  the  sheriff  accordingly  garehUjoig- 
ment  for  the  said  500/.  to  be  paid  to  the  plaintifi^  and  'i^: 
the  said  verdict  and  judgment  still  remained  in  full  foy^ 
and  that  by  reason  of  the  premiaes  an  action  had  acczwi 
to  the  plaintiff  to  demand  from  the  defendants  the  said 
500/.  Yet  the  defendants  had  not  paid  the  same.  Tl. 
declaration  then  alleged  the  performance  of  all  conditiae 
precedent,  dec 

The  defendants  pleaded, 

1st.  That  by  the  said  making  and  execution  of  the  saU 
works  the  said  messuages,  lands,  ftc.,  and  the  plaintifi 
said  interests  therein  were  not  damaged  and  ii^'oriodj 
affected,  as  alleged. 

2nd.  And  for  a  further  plea,  that  the  plaintiff  wis  S'^ 
entitled  to  compensation  in  respect  of  the  said  duufv 
and  injury,  to  an  amount  exceeding  50/. 

Second  replication  to  the  defendants'  first  plea.— Ths 
the  defendants  ought  not  to  be  admitted  ,to  pleid  % 
because  the  plaintiff  aays  that,  being  desiious  of  listu; 
the  question  of  compensation  settled*  as  in  the  fir^ 
count  mentioned :  (the  replication  then,  in  almost  tin 
same  words  and  to  the  same  effect,  set  out  the  all(^03s 
contained  in  the  declaration  above  mentioned,  and  tb( 
the  sheriff's  jury  assessed  the  plaintiff's  damages  i* 
500/.).  Averment  that  the  &cts,  &c.,  alleged  in  tk 
declaration  were  true,  wherefore  the  plaintiff  pnreu 
judgment  if  the  defendants  ought  to  be  admitt&i  ti> 
plead  the  said  plea  firstly  pleaded. 

Second  replication  to  defendants'  second  plea.— Tbs^ 
the  defendants  ought  not  to  be  admitted  to  pl6*d  ^ 
said  plea  secondly  pleaded,  because  all  the  facts  alla^ 
in  the  second  replication  to  the  first  plea  are  tnie,  &£•• 
and  the  plaintiff  in  this  replication  repeats  all  ^ 
allegations  in  the  second  replication  to  the  fint  p^^ 
and  that  the  jury  found  their  verdict  that  the  pl«B»^ 
had  sustained  damages  to  a  larger  amount  than  50^,  "^^ 
to  the  amount  of  500/.  by  means  of  the  several  matted 
mentioned  in  the  said  replication  and  dedaratioDt  ^* 
that  the  defendants  should  pay  to  the  plaintiff  th«  ^' 
500/.,  as  in  the  first  count  mentioned,  and  that  thosua 
sheriff  accordingly  gave  judgment,  Ac,  and  the  sam- 
still  remained  in  full  force.  Averment  of  truth  of  ^ 
allegations  in  the  declaration,  wherefore  plaintiff  ^T^ 
judgment  if  the  defendadts  ought  to  be  admittpi^" 
plead  the  plea  by  him  secondly  above  pleaded. 

Demurred  to  the  first  and  second  pleas. 

Joinder  in  demurrer  to  these  pleas,  and  demonff 
the  plaintiff's  second  replication  to  defendants' fir^'tp'* 
and  to  his  second  replication  to  the  defendants  seco- 
plea,  and,  therefore,  joinder  in  demurrer. 

< 

PrcrUice  {Bawkins,  Q.C.,  with  him)  argued  for  ^ 
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plointififl  The  real  question  is,  whether  or  not  iu  an 
action  of  this  description  tho  company  can  say  that  no 
damage  has  been  sustained  ? 

The  sherifiTs  jury  having  found  a  verdict  that  is  con- 
clusive as  to  amount,  and  also  that  some  damage  has 
been  sustained,  everything  was  duly  done  in  conformity 
with  the  Lands  Clauses  Consolidation  Act,  and  the  action 
IS  brought  upon  tho  judgment  so  given.  By  this  judg- 
ment the  defendant  is  estopped  from  saying  that  no 
injury  was  sustained.  If  the  inquisition  of  the  sheriff  be 
wrong  or  improper,  it  may  be  quashed  by  means  of  a 
wiit  of  certiorari.     In 

JL  y.  London  and  North-Western  Railtoay  Company, 
3  KU.  &  6.  443, 
all  the  Judges  were  of  opinion  that  the  inquisition  of  the 
jury  as  to  damages  was  conclusive.    The  question  whether 
any  damage  at  all  has  been  sustained  is  inseparable  from 
the  question  of  quantum,    Tho  second  plea  states  that 
plaintiff  has  not  sustained  damage  to  the  extent  of  50Z.  ; 
but  the  words  in  the  Lands  Clauses  Act  are,  that  if  plain- 
tiff ctoimff  upwards  of  502.,  then  that  compensation  shall 
be  awarded  as  mentioned  in  the  Act, 
See  sect.  68  of  8  &  0  Yict  c.  18. 
If  the  finding  of  the  sheriff's  jury  shows  that  the 
plaintiff  is  entitled  to  even  a  farthing  damages,  the 
defendants  would  be  estopped  from  disputing  it, 
See  8  &  9  Vict  c.  20,  s.  6. 
Tho  true  test,  as  to  when  the  party  injured  can  recover 
damages,  is  laid  down  in  the  cases  of, 

Th$  New  River  Company  y.  Johnaon,  29  L.  J.  M.  C. 

93,  and 
Chamberlayne   v.   The    West-end   of  London   and 
Crystal  Palace  Bailway  Company,  31  L.  J.  Q.  B. 
201. 
[Pollock,  C.B. — My  view  is,  that  neither  in  the  case 
of  cUimnum  absque  injurid,  nor  injuria  sine  damno  can 
compensation  bo  claimed.    I  think  there  must  be  actual 
damage  to  support  your  argument,  and  that  mere  l^gal 
injury  has  nothing  to  do  with  it.] 

The  defendants  have  no  right  to  traverse  the  right 
to  compensation,  and  also  the  amount  of  damage.  He 
cited 

R,  y.  Lancaster  and  Preston  Junction  Railway  Com- 
pany, 6  Q.  B.  767. 
R,  V.  London  and  North-  Western  Railway  Company, 

3  £11  ft  B.  443. 
East  and  West  India  Docks  and  Birmingham  Junc- 
tion Railway  Company  y.  OaUke,  3  Mac.  &Q.  165. 
London  and  North-Western  Railway  Cotnpany  y. 

Bradley,  id.  336. 
Jubb  V.  Dock  Company  at  Kingston-upon-Bull,  9  Q. 

B.  443. 
Chaha  V.  Lord  Morpeth,  15  Q.  6.  446. 
Corrigall  v.  London  and  BlachoaU  Railway  Com- 
pany, 6  Scott's  N.  R.  241. 
Ross  V.  York,  Newcastle,  and  Berwick  Railway  Com- 
pany, 5  D.  &  L.  695. 
Chapman  v.  Monrnmithshire  Railway  and  Canal 
Company,  2^H.  &  N.  267. 


ChtMiberlayne  v.  West-end  of  London  and  Crystal 

Palace  Railway  Company,  31  L.  J.  Q.  B.  201. 
New  River  Company  y,  Johnson^  29  L.  J.  Q.  B.  104. 

Charles  PoUoek  for  th^  defendants. — ^The  pleas  do  not 
admit  that  the  plaintiff's  part  of  the  canal  was  injured. 
It  could  not  have  been  the  intention  of  the  Legislature  to 
leave  so  nice  a  point  to  a  sheriff's  jury  as  whether  or  not 
where  a  man  has  a  right  to  use  a  certain  portion  of  a  canal, 
his  right  has  been  injured  by  a  disturbance  of  the  canal 
higher  up.  The  allegation  in  the  declaration  does  not 
say  that  we  took  part  of  the  plaintiff's  canaL  It  is  for 
the  plaintiff  to  prove  that  the  sheriff  has  jurisdiction  as 
contended.  The  sheriff's  jury  c4n  decide  only  questions 
of  amount ;  questions  of  title  are  for  another  Court  to 
decide.  Where  there  is  an  allegation  that  plaintiff  is 
possessed  of  land  by  the  side  of  a  canal,  and  that  defen- 
dant took  other  land — for  all  that  appears,  it  may  be  six 
miles  off— whereby  plaintiff  was  damaged,  surely  that  is 
not  sufficient.  As  to  the  second  plea,  the  plaintiff  was 
not  damaged  to  the  extent  of  50/.     He  cited, 

Cox*s  Consolidation  Acts,  p.  217,  and  note  to  sect.  68, 

p.  228. 
London  and  North-Wcstcm  Railway  Company  v. 

Smith,  1  Mac.  k  G,  223. 
Tfve  East  and  West  India  Docks  and  Birmingham 
Junction  Railway  Company  v.  Oatlke,  20  L.  J.  Ch. 
217. 
R.  V.  ITie  Metropolitan  Company  of  Sewers,  1  £1L 

&  B.  694. 
Evans  v.  Lancashire  and  Yorkshire  Railway  Com- 
pany, id.  754. 
Mortimer  v.  South  Wales  Railway  Company,  1  £11. 
k  £11.  375 ; 
and  distinguished  between  these  cases  and 

Chapman  v.   Monmouthshire  Railway  and  Canal 

Company,  and 
R,  v.  London  and  North-  Western  Railway  Company ^ 
ubi  supra. 

Cur,  adv,  vult. 

14  Feb. 

Channell,'  B.,  now  delivered  the  judgment  of  tho 
Court  (PoZ/oc^,  C,B.,  Bramwell,  and  Channell,  BB.). — 
After  referring  to  the  pleadings,  and  to  the  manner  in 
which  the  case  came  before  the  Coui*t,  the  judgment  pro- 
ceeded as  follows : — ^The  substantial  question  is,  whether, 
when  the  defendants  have,  in  compliance  with  the  8  ft 
9  Yict  c.  18,  sect.  68,  issued  their  warrant  to  the  sheriff, 
ftc.,  and  the  jury  have  by  their  verdict  given  the  plain- 
tiff 5002.  compensation,  tho  defendants  can,  notwith- 
standing such  ^finding  of  the  jury,  set  up  that  the 
plaintiff  was  not  in  any  way  damaged.  Tho  Court  is  of 
opinion  that  it  is  open  to  the  defendants  to  set  up  such 
a  defence.  The  defendants  were,  in  a  manner,  bound  to 
issue  their  warrant ;  and  the  (|uestion  is,  how  far  the 
sheriff's  judgment  is  binding.  In  R.  v.  London  and 
North-Western  Railway  Company  (3  £IL  ft  B.  443), 
though  the  sheriff's  jury  had  assessed  damages,  the 
Court  (dissentiesUe  Erie  J.)  held  that  they  had  a  right  to 
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inquire  into  the  right  of  D.  to  the  way.  The  defendants 
here  are  not  precluded  from  saying  that  the  plaintiff  was 
not  injuriously  affected.  As  to  the  second  plea,  our 
judgment  must  be  different.  That  plea  is  bad.  The 
words  of  sect.  68  of  8  ^  9  Vict,  c  18,  are,  if  the 
compensation  claimed  in  such  case  shall  exceed  the  sum 
of  50/. ;  and  the  plaintiff  here  did  claim  more  than  501. 
Judgment  for  the  defendatUa  upon  the  fint  plea  ; 
for  the  plaintiff  upon  (he  second. 


Ex.  Ch. 

Feb.  1863. 


Meesom  v.  Fiknigak. 


Coram — ^Wiohtman,  Williams,   Cromfton,    Btles, 
Blackburn,  and  Keating,  JJ. 

Contract — ConHruction  of — Onus  of  proof. 

When  a  contract  ia  so  obscurely  worded  as  to  be  capable 
of  two  constructions,  the  onus  lies  on  the  party  who  seeks 
to  enforce  his  oton  cotistruotion  of  it,  to  prove  to  the  Court 
that  his  construction  is  correct. 

The  defendant,  a  trunk-maker  of  Manchester,  had 
given  the  plaintiff,  who  was  the  publisher  of  an  official 
illustrated  guide  to  the  North- Western  Railway— the 
following  order  for  an  advertisement : — 

"March  8,  1859. 

"Sir,— Please  to  insert  in  the  'Official  Illustrated 
Guide '  my  advertisement  to  form  one  page.  To  last  two 
years  from  date,  to  be  renewed  on  the  same  terms  at  the 
end  of  that  period,  provided  a  second  edition  shall  be 
printed.  No  other  trunk-maker  in  Manchester  to 
Appear.  "B.  Finnioan." 

The  plaintiff  had,  after  two  years*  time,  published  a 
second  edition  of  his  book ;  but  the  defendant  refused  to 
pay  for  renewal  of  the  advertisement ;  and  the  question 
Was,  whether  the  agreement  meant  that  the  defendant 
was  to  be  bound,  at  the  end  of  two  years,  to  renew  or  pay 
in  case  a  second  edition  should  be  printed.  On  this  ques- 
tion the  Exchequer  had  decided  for  the  defendant. 

W.  If,  Cooke,  for  plaintiff. 

Overend,  for  defendant. 

Crompton,  J. — The  onus  lies  on  the  person  who  says 
that  this  agreement  binds  the  defendant  to  prove  it. 
Besides,  can  it  be  said  that  I  bind  myself  two  years* 
hence  to  put  in  an  advertisement  that  I  am  a  trunk- 
maker,  even  if  I  shall  be  one  no  longer  ?  We  are  all  of 
opinion  that  Finuigan  was  only  to  use  the  second  edition 
if  he  pleased, 

Judgmml  ^firmed^ 

^^\?!t'    \  Smith  v,  Timms. 

Feb.  1863.     J 

Bankruptcy,  12  <1&  13  Viot  &  106,  «.  67 ^Assign- 
ment of  part  of  property, 

A  bond  fide  assigtmctU  b^  a  trader  of  ^  property, 


underpressure,  with  an  cxc^ion  lohich,  though  mall,  it 
yet  a  substantial  exception,  isnotanactof  bankrupUif. 

PenneU  v.  Reynolds,  11  C.  B.  (n.  8.)  709  approved. 

This  was  an  action  of  trover  brought  by  the  assignees 
of  a  bankrupt  against  two  of  his  creditors,  to  whom  the 
bankrupt,  acting  bond  fide,  and  under  pressure,  hadei?- 
cuted  a  bill  of  sale.  The  biU  of  sale  purported  to  pas^  aH 
the  bankrupt's  "effects  and  fumitoro  at  Market  De€> 
ing,"  which,  in  fact,  constituted  all  his  property,  ei-vpt 
some  book  debts  (of  small  amounts),  which  subaequentiy 
produced  7Zl,,  and  some  teas  in  bond,  which  pro'luc^^i 
251  Exclusive  of  the  defendant's  claim,  the  bsttknipt'> 
debts  amounted  to  484/.  The  property  transferred  b;  tlH 
bill  of  sale  was  sold  by  auction,  and  produced,  aA^J 
paying  aU  expenses,  160/.  The  question,  whether  ;te 
tnmsfer  by  the  bill  of  sale  constituted  an  act  of  bank- 
ruptcy ?  the  Court  of  Exchequer  having  decided  that  it 
did  not,  the  plaintififs  now  appealed  from  their  deciskm. 

A,  Wills  (Macaulay  with  him),  for  the  phwntifis.  The 
proposition,  that  to  make  an  act  of  bankruptcy  the  tradr 
must  convey  all  his  property,  has  never  been  laid  down, 
though  the  converse  is  true.  The  true  criterion  is,  whetbr 
the  necessary  consequence  of  the  transfer  is  to  delaj  am 
defeat  creditors,  for  every  man  must  be  taken  to  intai 
the  consequences  of  his  own  acts, 

Chraham  v.  Chapman,  12  C.  B.  85. 

[Blackburn,  J.— In  Graham  v.  Chapman  it  vss 
shown  that  the  deed  embraced  all  the  property  ;  th^T^ 
fore,  though  the  jury  found  bona  fides,  yet  the  law  swi 
that  a  man  must  be  taken  to  intend  the  consequences  <»f 
his  own  actions,  and  that  such  a  deed  must,  in  tka  ffi 
of  law,  be  intended  to  delay  and  defeat  creditors.] 

In  the  present  case  they  get  an  assignment  of  eveir- 
thing  that  is  tangible. 

[Blackburn,  J. — ^How  does  that  appear  ?  It  is  DflS 
found  that  all,  or  all  with  only  a  colourable  exceptioa, 
passed.] 

The   book   debts  were  only  for  small  amounts, 
there  was  a  lien  on  the  tea. 

[Byles,  J.— There  is  no  necessary  distinction  betwcea 
book  debts  and  any  other  property.] 

A,  Wills  also  referred  to, 
Stanger  v.  Wilkins,  19  Beav.  626. 
Smith  V.  Cannon,  2  E.  &  B.  35. 
PenneU  v.  Laxoson,  18  C  B.  363. 

Hayes  (MaUhews  with  him),  for  the  defendants.  7o 
make  an  assignment  of  only  a  part  of  the  property  l»^ 
there  must  be  fraud, 

Harris  v.  Wancklen,  5  W.  R.  51  Ex. 
The  written  judgment  of  WUles,  J.,  in, 

Pen/ndl  v.  JUynolds,  11  C.  B.  (n.  8.)  709, 
ii  precisely  in  point 

WiGHTMAN,  J.— Here  the  portion  of  the  propff'T 
omitted  from  the  assignment  was,  we  are  bound  V)  ^^^' 
it^  a  substantial  portion  of  the  whole.  It  really  prw^"'^^ 
a  ^hirc[  qf  the  ^^joje  twi.    The  assignmoit  w»s  ^^' 
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bond  fdt  and  under  pressure.  There  is,  therefore,  no 
act  of  bankruptcy.  PenneU  v.  JReynolds  is,  we  think, 
well  decided  on  this  very  question,  and  we  see  no  reason 
to  dissent  from  the  opinion  there  expressed. 

Judgment  affirmed. 


Adiii« 

17  Fbb.  1868 


.} 


The  Tigris. 


Before  the  Right  Hon.  Br.  Lushingtok. 

Stoppage  in  transitu — Vendor  and  Vendee — Duty 
of  Master  to  Deliver — Evidence  of  Converdon — 
''BreacJt  of  Duty,'*  24  Vict  c  10, «.  e—ConJUct- 
ing  Claims  under  tioo  Bills  of  Lading, 

A.,  at  the  direction  of  B.  ia  purchase  goods  of  a  certain 
kind,  orden  goods  on  his  own  credit,  from  C,  his  own 
foreign  agefiU;  C,  indorses  the  bill  of  lading  to  A.,  and 
A.  indorses  it  to  B,  ;  A,  has  to  JB.  the  relation  of  vendor 
to  vendee,  and  possesses  the  right  to  stop  in  transitu. 

Jn  order  to  eaBercise  the  right  to  stop,  the  vendor 
need  only  claim  as  vendor,  and  need  not  represent  to 
the  Master  that  the  bill  of  lading  is  still  in  the  hands  of 
his  vendee. 

Upon  the  vendor  asserting  his  right  to  stop,  the  master 
is  bound  to  deliver  the  goods,  unless  aware  of  a  legal 
defeasance  of  the  vendor's  right,  Befusal  by  the  master 
to  deliver  upon  demand  is  sufficient  evidence  of  conversion. 
Jn  ease  of  doubt,  the  master's  duty  is  to  JUe  a  bill  of 
interpleader,  Noii^delivery  by  the  vnaster  to  a  vendor  oMert- 
ing  his  right  to  stop,  is  a  breach  of  duty  within  24  Vict, 
e,  10,  s,  6. 

Semble,  where  several  bills  of  lading  have  been  exe- 
cuted of  the  same  tenor,  with  the  usual  proviso  that,  one 
having  been  accomplished,  the  others  are  to  stand  void, 
and  the  master  is  aware  that  two  of  them  Tuive  been 
indorsed  to  different  persons,  he  is  justified  in  delivering 
to  ike  one  first  presented. 

This  case  came  before  the  Court  by  a  motion  by  the 
defendant  to  reject  a  petition  filed  by  the  plaintifis. 
The  petition  was  a  proceeding  under  the  6th  sect  of 
the  Admiralty  Court  Act,  1861,  to  recover,  by  arrest  of 
the  ship,  damages  for  breach  of  duty  by  the  master  ;  the 
breach  of  duty  assigned  being  a  refusal  to  deliver  a  cargo 
of  corn  to  the  plaintiffs,  imder  the  circumstances  alleged 
in  the  petition,  which  were  as  follows  :— 

The  plainti£b  were  Jiverpool  merchants,  carrying  on 
business  under  the  name  of  "William  Lucy  &  Son." 
On  July  8rd,  1862,  they  received  an  order  from  a  corn- 
broker,  at  Bristol,  to  purchase  for  Mr.  John  Bushe, 
likewise  of  Bristol,  500  quarters  of  American  wheat. 
This  order  the  plaintifiis  proceeded  to  execute,  accoidiug 
to  the  usual  custom  of  the  trade,  which,  in  substance, 
was  for  the  Liverpool  merchant,  by  one  transaction,  to 
purchase  on  his  own  account  and  on  his  own  credit  the 
wheat  from  his  agent  at  Kew  York  ;  then,  by  another 
and  a  separate  transaction,  to  arrange  for  the  delivery  of 


the  wheat  to  the  person  from  whom  he  received  the 
original  order,  and  also  for  re-payment  to  himself  of  the 
price  together  with  expenses  and  a  certain  commission. 

Accordingly,  the  plaintiffs  gave  the  requisite  order  to 
Mr.  Power,  their  agent,  at  New  York  ;  and  on  the  2nd 
of  October  Mr.  Power  caused  4000  bushels  of  wheat  to  be 
shipped  on  board  the  ''Tigris"  (the  vessel  arrested  in 
the  cause),  and  the  master  executed  three  bills  of  lading, 
by  which  the  goods  were  expressed  as  shipped  by 
W.  H.  Power,  and  mad»  deliverable  "unto  order  or  its 
assigns."  On  the  same  day  Mr.  Power  indorsed  two  of 
the  bills  of  lading  thus  :  "  *  Deliver  to  order  of  Messrs. 
Lucy  and  Son,'  Wm.  H.  Power ; "  and  sent  them  to  the 
plaintiffs.  The  bills  of  lading  contained  the  usual  pro- 
viso that,  one  being  accomplished,  the  others  were  to  stand 
void.  On  the  following  day  Mr.  Power  further  sent  to 
the  plaintiffs  the  invoice  for  the  wheat  as  "shipped  by 
order  of  Messrs.  "Wm.  Lucy  &  Son,  of  Liverpool,"  and 
an  account  current,  wherein  the  price  of  the  wheat  was 
debited  to  the  plaintiffs.  On  the  15th  of  October  the 
plaintiffs  sent  to  Mr.  John  Bushe  an  invoice  for  the 
wheat,  and  their  accounts  for  the  same,  by  which 
Mr.  Bushe  was  debited,  in  respect  of  the  wheals  a 
sum  of  898^.  IZs.  For  this  sum  the  plaintiffs  also 
drew  upon  Mr.  Bushe  a  bill  of  exchange,  dated  the 
15th  day  of  October,  and  payable  at  two  months'  date, 
and  Mr.  Bushe  returned  the  same  accepted.  There- 
upon the  plaintiffs  indorsed  one  of  the  bills  of  lading  in 
their  possession,  '"Deliver  to  John  Bushe,  Esq.,  or 
order,'  Wm.  Lucy  k  Son,"  and  sent  the  same  to  Mr. 
Bushe  on  the  21st  of  October. 

On  the  18th  of  November  the  "Tigris"  arrived  at 
Bristol  with  the  wheat.  As  to  what  (if  anything)  was 
done  on  the  succeeding  fourteen  days,  the  petition  was 
silent ;  but,  on  the  2nd  day  of  December  the  plaintiffs 
received  a  circular  from  the  attorneys  of  Mr.  Bushe, 
calling  a  meeting  of  his  creditors ;  and  the  petition 
alleged  that  Mr.  Bushe  was  then  in  fact  insolvent.  The 
plaintiffs  thereupon  indorsed  the  other  bill  of  lading 
remaining  in  their  hands  to  themselves,  by  writing  the 
words,  "  William  Lucy  &  Son"  tmder  the  words  in  the 
bill  of  lading — "  deliver  to  order  of  Messrs.  Wm.  Lucy 
k  Son ; "  and  they  despatched  one  James  Dyson  with 
the  bill  of  lading,  so  indorsed,  to  Bristol,  with  a  view 
to  stop  the  wheat  and  obtain  delivery  of  the  same.  The 
petition  proceeded  to  allege  that,  whilst  the  wheat  was 
still  in  transitu,  and  before  any  other  bill  of  lading  had 
been  presented  to  the  master,  the  said  James  Dyson,  on 
the  8rd  of  December,  presented  the  bill  of  lading  indorsed, 
as  above  mentioned,  by  Messrs.  Wm.  Lucy  ft  Son  to 
themselves,  and  demanded  delivery  of  the  wheat,  offering 
to  pay  the  freight  thereon.  At  the  same  time  Mr.  Dyson 
presented  to  the  master  a  notice  signed  by  one  of  the 
partners  on  behalf  of  the  plaintiffs*  firm,  to  the  effect 
that  the  plaintiffs  were  owners  of  the  wheat ;  that  they 
claimed  delivery  thereof;  that  they  thereby  cancelled 
any  delivery  order  that  might  be  presented  to  the  master 
as  having  been  signed  by  the  plaintiffs;  that  they 
thenby  warned  the  master  not  to  delirer  the  wheat  to 
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iwy  person  except  to  Dyson,   and  that  the  receipt  of 
Dyson  alone  should  be  the  discharge  of  the  master. ' 

The  petition  then  stated  that  the  master  refused  to 
deliver  the  wheat  to  Mr.  Dyson  according  to  the  said 
bill  of  lading  and  the  said  notice,  and  that  the  plain- 
tiffs then  offered  him  an  indemnity.  The  proposed 
indemnity  was  annexed  as  an  exhibit  to  the  petition, 
and  recited  as  follows :  —  The  original  bill  of  lading 
of  the  wheat  shipped  by  Power  and  deliverable  to 
order  or  its  assigns ;  the  indorsement  by  Power  to  the 
order  of  the  plaintiffs ;  the  indorsement  by  the  plaintiffs 
to  Bushe ;  that  Bushe  was  the  holder  of  the  bill,  and 
under  it  claimed  to  be  entitled  to  the  wheat ;  that  the 
plaintiffs  as  owners  and  consignors  of  the  wheat  had 
required  the  master  not  to  deliver  to  John  Bushe  or  any 
other  person  as  the  holder  of  the  bill  of  lading  or  other- 
wise, but  to  deliver  the  same  to  Dyson  on  behalf  of  the 
plaintiffs  upon  pa3rment  of  the  freight,  and  that  the 
master  hatl  consented  to  comply  with  the  requirement, 
upon  receiving  an  indemnity,  &c.  The  petition  t|ien 
alleged  that,  upon  the  master  rejecting  this  indemnity, 
and  continuing  to  refuse  delivery  of  the  wheat,  the 
plaintiffs  instituted  the  cause  ;  and  that,  afler  the  insti- 
tution of  the  cause,  viz.,  on  the  18th  of  December,  the 
bill  of  exchange  fell  due,  but  was  not  presented  by  reason 
of  the  insolvency  of  John  Bushe. 

Ckasbijf  Q.Ci  and  Dr.  Wamhey,  for  the  defendant  in 
support  of  tlio  objections  to  the  petition — 

Whether  the  plaintiffs  found  their  claim  to  the  de- 
livery of  the  wheat  under  the  bill  of  lading  indorsed  by 
themselves  to  themselves,  or  under  an  us»erted  right  to 
stoppage  in  transitu,  as  unpaid  vendors,  on  neither 
ground  do  the  facts  pleaded  in  the  petition  establish  a 
claim  valid  in  law.    For — 

If  reliance  is  placed  by  the  plaintiffs  upon  the  bill  of 
lading  indorsed  to  themselves,  that  indorsement  was 
nugatory.  The  previous  indorsement  by  them  of  one 
of  the  bills  of  lading  to  Bushe,  operated  as  an  indorse- 
ment of  all.     Or — 

If  the  plaintiffs  had  a  right  of  stoppage  in  transitu, 
then  they  did  not  claim  it  properly.  The  petition  does 
not  allege  that  the  plaintiffs  represented  to  the  master 
that  the  bill  of  lading  indorsed  to  Bushe  was  still  in  his 
hands ;  but  such  a  representation  was  necessary,  for  if 
the  bill  of  lading  had  been  indorsed  by  Bushe  to  a  third 
person  for  value,  the  right  to  stop  would  have  been  lost 
The  plaintiffs  were  bound  to  have  accounted  for  the  bill 
of  lading  which  they  had  so  indorsed  to  Bushe.  At  any 
rate,  in  these  circumstances,  the  master,  in  simply  re- 
fusing to  deliver,  was  guilty  of  no  breach  of  duty  within 
the  6th  sect,  of  the  Admiralty  Court  Act,  1861 ;  he  was 
justified  in  retaining  the  custody  of  the  wheat  for  the 
lawful  owner,  who  should  establish  his  claim.  Counsel 
also  commented  on  the  difficulty  of  determining  the 
measure  of  damages,  as  the  plaintiffs,  if  successful  in  this 
Court,  might  still  retain  the  possessory  action  of  trover. 

Brett,  Q.C,,  and  Vemcn  LushingUm,  for  the  plaintiffs, 
in  support  of  the  petition,  relied  upon  the  cases  of 


Lickbarrow  y.  Mason,  1  Smith  L.  C.  700 ; 

Feise  v.  Wray,  S  East,  93  ;  and 

Thompson  v.  TraiU,  6  B.  &  Cr.  36, 
as  showing  that  the  plaintiff  had  a  primd  facie  right  t:> 
stop ;  and  argued,  that  the  negotiation  (if  any)  by  B;i^' 
of  the  bill  of  lading  was  a  matter  which  the  defendants 
would  have  opportunity  to  plead  in  answer. 

Dr.  Lubhinotok. — As  to  the  claim  of  the  plaintili 
under  the  bill  of  lading,  which  they  indorsed  to  theas- 
selves*  ;-r-thi8  was  the  first,  indeed,  so  far  as  appears  ly 
the  petition,  the  only  bill  of  lading  .presented  to  •> 
master ;  and  it  contained  a  statement  that  two  o^t 
bills  of  lading  had  been  executed  of  the  same  teoor,  Tit): 
a  proviso  that,  the  first  being  accomplished,  the  otli  r- 
should  stand  void.  I  am  not  prepared  to  say  that,  qd-' 
these  circumstances,  the  master  would  not  be  justified  - 
not  bound  so  to  do)  in  delivering  the  wheat  according  :■» 
the  bill  presented  by  Mr.  Dyson.  That  such  is  the  cust-^a 
of  trade  is  shown  by  the  case  of  Fearon  v.  Botpert  {1 U. 
Black.  364,  in  notis),  a  case  which  in  LiekbarrowT.  M<b»^> 
was  cited  with  approbation  alike  by  Lord  Loughboroadi 
in  the  Exchequer  Chamber  and  by  Mr.  Justice  BoUt 
before  the  House  of  Ijords  (Smith's  Leading  Casts,  vol  L 
pp.  705,  714).  Such  custom  in  no  way  infringes  npon 
the  principle  that  the  indorsement  of  a  bill  of  Win; 
passes  the  property.  The  case  of  Fearon  v.  Boaen  is  * 
stronger  one  than  the  present ;  for  iheni,  at  the  same  tiiK 
that  one  bill  of  lading  was  presented  by  the  partner  of 
the  consignor,  another  bill  of  lading  was  presented  >j 
an  indorsee  for  value  from  the  consignee.  Here,  so  k 
aa  appears  from  the  petition,  there  was  no  indoisesen: 
over  by  Bushe  for  value,  nor  even  any  presentment  o. 
the  bill  of  lading  which  had  been  indorsed  to  his- 
However,  it  is  unnecessary  to  decide  this  case  upon  t^ 
claim  by  the  plaintiffs  under  the  bill  of  lading  indois^i 
to  themselves  ;  for  it  is  clear  that  the  use  by  ^^  <^ 
that  bill  of  lading  was  only  auxiliary  to  the  right,  by 
them  directly  asserted,  of  stoppage  in  transitu. 

Then,  as  to  the  right  of  stoppage  in  transitu,  I  think 
the  plaintiffs  did  possess  it  There  was  no  such  n^tia- 
tion  of  the  bill  of  lading  as  would  defeat  the  right  \^ 
stop.  According  to  the  case  of  Feisc  v.  Wray  (8  East,  9^^ 
the  plaintiffs  are  in  the  position  of  vendors— the  de- 
fendant of  vendee ;  and,  as  between  them,  the  right  t^ 
stop  would  exist.  It  would  be  otherwise  if  Bushe^  a 
vendee,  had  indorsed  over  for  value  to  a  third  person. 

I  cannot  accede  to  the  objection  urged  by  the  d^ 
fendant,  that  it  is  necessary  for  the  vendor,  in  oni^^'^ 
exercise  his  right  to  stop,  to  represent  to  the  master  thJ-' 
the  bill  of  lading  is  still  in  the  vendee's  handa  AH  tb> 
is  necessary  is  for  the  vendor  to  assart  his  claim  asrenJ'f 
and  owner.  Were  it  otherwise — ^were  the  vendor,  befi>r'  , 
he  could  exercise  his  right  of  stoppage  in  im^^ 
obliged  formally  to  prove  his  title,  tiiat  right  vonU  w 
worthless.  For  the  validity  of  a  stoppage  t»  /«»*»'■' 
finally  depends  upon  the  fulfilment  of  several  con^^<^ 
(1.)  The  vendor  must  be  unpaid.  (2.)  The  vendee  bQS; 
be  insolvent.    (3.)  The  vendee  must  not  hsTe  in<lo^ 
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over  for  value.  But  for  the  vendor  to  give  proof  to  the 
carrier  of  these  conditions  having  been  fulfilled,  wonld 
always  be  difficult,  often  impossible.  For  instance, 
whether  the  vendor  is  or  is  not  unpaid,  may  depend  upon 
the  balance  of  a  current  account ;  whether  the  vendee  is 
insolvent,  may  not  transpire  till  afterwards  (for  I  con- 
ceive it  to  be  dear  Liw  that  the  right  to  stop  is  not  con- 
tingent upon  the  vendee  having  been  actually  found 
insolvent) ;  and,  lastly,  whether  the  vendee  hiu,  or 
has  not,  indorsed  the  bill  of  lading  over,  is  a  matter  not 
within  the  cognisance  of  the  vendor.  The  vendor 
exercises  his  right,  at  his  own  peril ;  and  it  is  incumbent 
upon  the  master  refusing  to  give  effect  to  a  claim  to  stop 
made  by  the  vendor,  to  show  that  that  claim  has  been 
legally  avoided.  This  is  laid  down  by  Lord  Campbell, 
in  the  case  of  Cfurjiey  v.  Behrend  (S  £IL  &  BL  632). 
In  the  present  case,  moreover,  the  indemnify,  which  is 
an  exhibit  to  the  petition,  and  which  is  stated  in  the 
X>etition  to  have  been  tendered  to  the  master,  redtes,  that 
Bushe  is  the  holder  of  the  bill  of  lading,  and  claims  the 


wheat  under  the  said  bill;  the  master  therefore  was 
aware  of  the  circumstance. 

Further ;  an  abundance  of  cases  show  that  the  right  to 
stop  means  the  right  not  only  to  countermand  delivery  to 

ft 

the  vendee,  but  to  order  delivery  to  the  vendor.  If  this 
were  not  so,  the  right  to  stop  would  be  useless  to  the 
vendor.  And  the  refusal  of  the  master  to  deliver  upon 
demand,  is,  in  a  case  like  the  present,  sufficient  evidence 
of  conversion  (Wilson  v.  Anderton,  1  B.  &  Ad.  450). 
This  rale  does  not  operate  with  hardship  upon  the 
master,  for  he  can  always  protect  himself  by  filing  a 
biU  of  interpleader  in  Clmncery ;  and  this  step  it  is  his 
duty  to  take,  if  he  has  any  reasonable  doubt  (AhboU, 
514  ;  and  the  case  cited  above— TTiZsan  v.  Anderton), 

Lastly.  If  the  master  was  bound  to  deliver  the  wheat, 
I  think  that  his  refusal  to  do  so  is  a  breach  of  duty, 
under  the  6th  sect  of  the  Admiralty  Court  Act,  1861, 
so  as  to  render  the  vessel  liable  in  this  Court. 

The  objections  to  the  petition  must  be  overruled,  and 
with  costs. 


Vol.  I. 
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House  of  Lords. 

20  Feb.  1868. 


} 


Fisher  r.  Brierley. 


Present — Tho  Lord  Chancellor,  The  Lord  Wensley- 
DALE,  The  Lord  Chelmsford. 

Cluiritable  Use — The  Mortmain  Act,  9  Geo.  2, 
c.  36  —  Eeservation  of  Beneficial  Interest  — 
Understanding  or  Agreement — ResvZting  Trust, 

A  grant  of  a  piece  of  land  to  trustees  upon  trust  to 
permit  a  church  to  he  erected  thereon^  held  not  to  he 
invalidated  hy  accompanying  circumstemces  leeuling  to, 
hut  not  compelling  the  conclusion,  that  an  agreement  or 
understanding  existed  between  the  grantor  and  the  trustees 
that  the  grantor  should  enjoy  a  life  interest  in  the  land; 
and  as  the  existence  of  any  such  agreement  or  understand- 
ing was  denied  hy  tlie  trustees,  the  deed  was,  &  fortiori,  valid. 
•  In  such  a  grant,  the  rents  and  profits,  until  the  huild- 
inj  of  the  church,  must  he  devoted  to  the  same  cha- 
ritahlc  use,  and  tlicre  is  no  resulting  trust  in  favour  of 
t/ic  grantor. 

Per  the  Tj0I4D  Chancellor. — To  invalidate  a  gift  to 
charitable  uses,  it  must  he  clearly  shown  iluU  an  agreement 
Jiad  been  made,  antecedently  to  the  deed,  between  the  donor 
and  the  trustees,  that  the  deed  should  not  take  effect  in 
possession,  hut  that  a  beneficial  interest  should  h&  retained 
by  the  donor. 

Per  the  Lord  Wensleydale. — Any  verbal  understand- 
ing or  agrecmejU  that  an  interest  shoitld  be  retained  hy 
the  grantor,  would  bring  the  d/icA  within  the  Statute  of 
Mortmain. 

In  May,  1S51,  Mary  Lambert  consulted  her  solicitor 
about  making  her  will,  and  told  him  she  was  desirous 
of  leaving  a  piece  of  land  and  a  sum  of  money  to 
trustees — the  land  as  a  site  for  a  church,  school-house, 
and  parsonage,  to  be  built  witli  tho  money :  her  soli- 
citor told  her  she  could  make  no  valid  devise  of  the 
land  for  such  a  purpose,  and  she  thereupon  agreed  to  give 
it  by  deed.  A  deed  was  accordingly  drawn  by  the  soli- 
citor, in  which  he  reserved  to  Miss  Lambert  a  life  interest 
in  tho  land,  but  when  it  was  sent  to  a  conveyancer  to  be 
settled,  the  conveyancer  struck  out  the  life  interest,  and 
pointed  out  that  the  reservation  by  the  donor  of  any 
interest  would  invalidate  the  gift.  A  deed  so  amended 
was  executed  by  Miss  Lambert,  and  duly  enrolled,  and 
Miss  Lambert  made  a  contemporaneous  will  containing 
beq[uests  of  money  for  the  building  and  endowment  of 
the  church,  &c.  A  surviving  trustee,  who  lived  about 
100  miles  from  Miss  Lambert's  house,  deposed  that  soon 
after  tho  enrolment  of  the  deed,  he  suggested  that  it 
should  bo  returned  to  her  for  safe  keeping,  which  was 
done,  and  she  retained  possession  of  the  deed  till  shortly 


before  her  death,  in  November,  1857,  when,  bemi; 
desirous  of  making  a  new  will,  she  handed  it  to 
the  solicitor  then  acting  as  her  professional  idviser. 
The  new  will  recited  the  deed  of  gift,  and  repeated 
the  pecuniary  bequests  above  stated.  The  piece  of 
land  was  worth  about  80^.  if  sold,  and  about  32.  a-year 
if  let,  but  the  trustees  never  received  any  rent  for  it, 
and  there  was  evidence  that  its  produce  had  been  applied 
to  the  use  of  Miss  Lambert 

The  plainti£E^  a  residuary  legatee  xmder  Miss  Urn- 
bert's  will,  filed  a  bill  charging  that  tiie  indenture  of 
May,  1851,  was  not  intended  to  take  effect  or  be  acted 
upon  in  Miss  Lambert's  lifetime,  but  that  before  and  at 
the  time  of  its  execution  there  was  a  secret  undentaod- 
ing  and  agreement  between  the  testatrix  and  the  tni^ 
tees  that  she  should  continue  during  her  lifetime  in  the 
possession  of  the  land  for  her  own  use  and  benefit'  The 
trustees  denied  the  existence  of  any  such  underBtanding 
or  agreement. 

The  cause  came  on  for  judgment  before  the  Uaster 
of  the  Bolls  (30  Bea.  268),  who  declared  the  deed  Toid 
under  the  Statute  of  Mortmain,  9  Gea  2,  c.  36 ;  but  on 
appeal  the  Lords  Justices  (1  De  G.  F.  k  J.  643),  re- 
versed that  decision :  from  their  decree  the  appellants 
now  appealed. 

RoU,  Q.O.,  and  Speed,  for  the  appellants. 
The  evidence  shows  that  Miss  Lambert  renuuned  in 
possession  of  the  land  up  to  her  death ;  and  her  pos- 
session of  the  deed  is  not  denied. 

This  is  a  direct  evasion  of  the  Statute  of  Mortmain, 
which  requires  a  liberal  construction  with  reference  to 
its  policy :  see  Lord  Hardwicke*s  language  in, 
AtL-Gen.  v.  Lord  Weymouth,  AmbL  23 ; 
and  the  judgments  of  the  Lords  Campbell^  St  Leonaivi^ 
and  Eingsdown,  ^d  the  opinion  of  Mr.  Justice  Byles,  in 
Jeffries  v.  Alexander,  8  H.  L.  Ca.  594,  reversing 
Alexander  v.  Brame,  7  De  G.  M.  k  G.  525^  53S. 
They  also  cited,  as  parallel  and  analogous  cases, 
Doe  V.  Pitcher,  8  Man.  &  S.  407. 
AU.-Qm.  V.  Poulden,  8  SiuL  472 ;  or,  s.  c,  m  i^  ■ 
Gen.  V.  Coleman,  1  Jur.  540,  where  it  is  better 
reported. 
Way  V.  Ea^  2  Drew.  44. 
Wallgrave  v.  Te^,  2  K.  &  J.  818. 
JlusseU  V.  Jackson,  10  Hare,  204,  211. 
Lomax  v.  Ripley,  8  Sm.  &  G.  48. 
Moss  V.  Cooper,  1  J.  &  H.  852. 
The  deed  does  not  dispose  of  the  rents  and  pro&^ 
between  the  date  of  its  execution  and  the  building  of 
the  church,  &c.    There  is,  therefore,  a  resulting  trust  J^ 
favour  of  the  grantor  making  it  void, 
Limbrey  v.  Ourr,  6  Madd.  151. 
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If  the  deed  were  void  tmder  the  Statute  of  Mortmain, 
it  could  not  be  sustained  by  48  Geo.  8,  c.  108. 

Sir  H.  Cairns,  Q,C.,  B.  L.  Chapman^  Eddis,  The  Soli- 
citar  General,  and  Wiekens^  for  the  respondents,  were  not 
called  upon. 

The  Lord  Chakcellok  said,  the  appellants  contended 
that  a  deed  of  gift  of  a  piece  of  land  for  the  purpose  of 
permitting  a  church  and  school-house  to  be  erected 
thereon,  ought  to  be  treated  as  invalid,  on  the  ground 
that,  although  the  deed  appeared  to  comply  with  the 
requisitions  of  the  Statute  of  Mortmain,  it  was,  in 
reality,  a  contravention  of  that  statute,  because  it 
was  accompanied  with  an  agreement,  giving  the  donor 
the  beneficial  interest  in  ihe  land  for  her  life  ;  and 
was  so  worded  as  to  create  a  resulting  trust  in  favour 
of  the  donor.  He  would  not  stop  to  inquire  whether 
the  agreement  alleged  by  the  appellants  would  come 
within  the  first  section  of  the  statute,  because  he 
did  not  see  grounds  for  coming  to  the  conclusion 
that  there  was  such  an  agreement  There  was  no 
direct  evidence  of  any  agreement,  and  the  appellants 
contended  it  must  be  taken  as  an  inference  of  fact  from 
other  facts  and  circumstances.  It  was  important  to 
observe  that  two  gentlemen,  parties  to  the  original 
transaction — ^the  one  a  trustee,  and  formerly  the  solicitor 
of  the  donor,  the  other,  also  a  trustee,  a  clergyman — 
joined  in  denying  that  any  such  agreement  existed.  It 
would  require,  therefore  (he  said),  vesy  strong  circum* 
stances  to  arrive  at  an  inference  directly  contradicted  by 
such  respectable  testimony.  But,  without  such  testimony, 
he  should  be  of  opinion  that  the  circumstances  were  in- 
sufficient. The  facts  were,  that  this  lady,  being  desirous 
of  building  and  endowing  a  church,  was  at  first  desirous 
of  doing  it  by  will ;  but  she  was  told  by  her  solicitor  that 
this  could  not  be  done  legally,  so  far  as  the  site  of  the 
church  was  concerned.  She  consented,  therefore,  to 
make  a  conveyance  of  the  site  ;  but  it  was  originally  pro- 
posed to  reserve  to  her  a  life  interest.  Instructions  were 
sent  to  the  London  agents  of  the  solicitor  to  prepare  a 
draft  of  the  conveyance.  Their  advice  corrected  the 
error  of  the  country  solicitor,  who  was  informed  by  a 
reference  to  the  statute,  that  no  life  interest  could  be 
reserved.  The  result  was,  that  a  deed  of  absolute  grant, 
and  of  immediate  effect  and  operation,  was  drawn. 

The  knowledge  which  the  solicitor  possessed,  and  on 
which  he  acted  in  the  preparation  of  the  deed  was  clear ; 
and  he  stated  that  he  had  communicated  his  knowledge  to 
the  donor.  It  would  be  very  unreasonable  to  suppose  that 
tht)  donor,  having  been  so  instructed,  should  have  had 
any  secret  intent,  in  so  small  a  matter,  to  reserve  a  life- 
interest  to  herself.  What  were  the  fJBtcta  from  which  such  a 
conclusion  was  required  f  The  price  of  land  would  not  be 
v/orth,  for  purposes  of  letting,  more  than  8^.  a-year ;  and  it 
was  not  probable  that  they  would  incur  the  risk  of  making 
tU&  deed  invalid  for  so  small  a  sum.  Their  Lordships  were 
desired  to  infer,  nevertheless,  that  this  lady  and  the 
trustees  entered  into  an  agreement  defeating  the  statute. 
A  more  improbable  conclusion  could  scarcely  bo  formed. 


What  were  the  facts  on  which  the  appellants  relied!  The 
object  of  the  conveyance  was  to  have  a  chapel  and  school- 
house  erected  on  the  land  :  in  the  meanwhile  it  was  pro* 
bably  impossible  to  get  a  tenant  for  this  piece  of  land ; 
and,  indeed,  it  was  not  in  the  power  of  the  trustees  to 
make  any  lasting  demise.  Meantime,  it  was  occasionally 
used  for  the  benefit  of  the  donor :  sometimes  the  grass 
was  cut,  sometimes  her  horses  were  fed  upon  it.  There 
was  nothing  to  warrant  the  conclusion,  that  the  trustees 
had  ever  parted  with  any  interest  in  the  land,  much  less 
that  they  had  entered  into  any  antecedent  agreement  to 
do  so. 

In  the  next  place,  the  Lord  GhAUcellor  said,  their 
Lordships  were  desired  to  arrive  at  this  conduaoA 
because,  by  her  will,  a  sum  of  money  was  given  for  the 
purpose  of  building  on  this  land  ;  but  the  land  had  been 
given  :  and  if  the  land  was  provided  and  vested  in 
trustees,  so  that  it  might  be  used  by  them  in  the  life* 
time  of  the  testatrix,  the  validity  of  the  conveyance 
could  not  be  affected  by  the  testamentary  gift. 

But  they  were  told,  that  the  conveyance  was  invalid, 
because,  upon  the  face  of  it,  there  was  a  resulting  trust. 
The  language  of  the  statute  was  very  peculiar ;  con- 
veyances to  charitable  uses  were  required  to  be  made 
to  take  effect  in  possession — i.  e.,  they  must  be  so  ex- 
pressed, that  the  conveyance  should  take  effect  in 
immediate  possession.  It  was  not  enacted  that  pos- 
session (&  facto  should  accompany  the  deed ;  but  it  was 
enacted,  that  it  should  be  sufficient  if  the  deed  were 
made  to  take  effect  in  possession.  That  wa^  the  effect 
of  this  deed  :  the  land  was  conveyed  out  and  out  to  the 
trustees,  and  vested  in  them.  As  to  the  argument,  that 
time  must  elapse  before  the  erection  of  the  church,  and 
that  there  was  no  disposition  of  the  intermediate*  rents^ 
that  was  a  misapprehension  of  the  effect  of  the  deed. 
The  immediate  conveyance  to  trustees,  inprcaenti,  created 
a  right,  on  the  part  of  the  charity,  to  have  every  shilling 
of  the  intermediate  profits  applied  to  the  purpose  of  the 
charity ;  and  the  Court  of  Chancery  would  take  care 
that  no  intermediate  profits  should  fail  of  being  so 
applied.  As  to  the  law,  there  was  no  room  whatever  for 
avoiding  the  operation  of  the  deed,  unless  it  was  clearly 
shown  that  an  agreement  had  been  made,  antecedently  to 
the  deed,  between  the  donor  and  the  trustees,  that  the 
deed  should  not  take  effect  in  possession,  but  that  the 
beneficial  interest  should  be  retained  by  the  donor. 
There  was  no  evidence  of  such  an  agreement,  or  of  the 
contemplation  of  it :  there  was  no  ground  for  differing 
from  the  decision  of  the  Lords  Justices  ;  and  he  should 
advise  their  Lordships  to  affirm  their  decision,  and  dismiss 
the  petition  of  appeal,  with  costs. 

The  Lord  Wensleydale  said,  he  was  of  the  same 
opinion ;  the  sole  point  was,  whether  the  Statute  of 
Mortmain  had  been  complied  with  or  not ;  and  the 
Act  of  the  43rd  of  Geo.  3  was  immaterial.  The  Statute 
of  Mortmain  required  indentures  to  be  ''made  to  take 
effect  in  posseasion,"  which  this  deed  clearly  was.  Was 
there  evidence  then,  that  the  deed  was  coupled  with  ^n 
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agreement  that  the  donor  should  hare  thebenefit  of  the  land 
for  her  life  f  There  was  evidence  that  she  was  in  posseaalon 
of  the  knd  and  deed.    Her  possession  of  the  deed  he  did 

9 

not  regard  as  veiy  material ;  there  were  several  widely- 
eeparated  trustees,  and  there  was  a  natural  desire  on  her 
part  to  retain  the  deed  to  prevent  its  being  lost  Was 
there  any  other  evidence  leading  to  the  conclusion  that 
there  was  any  agreement  ?  He  was  himself  of  opinion, 
that  any  verbsl  understanding  or  agreement  would  bring 
it  within  the  statute ;  but  the  existence  of  this  was 
denied  by  the  oath  of  the  trustees.  He  agreed  with  the 
Lords  Justices  rather  than  with  the  Master  of  the  Rolls. 
They  gave  a  true  verdict  upon  the  evidence.  As  to  the 
meaning  of  the  deed,  he  agreed  with  the  Lord  Chancellor, 
that  all  profits  would  have  to  be  applied  to  the  building 
of  the  church ;  and,  he  thought,  thu  dedsion  appetled 
from  should  be  affirmed. 

The  Lord  Chslmsford  concnzred* 


Privy  Coonoil. 

8,  4,  6  Dec.  1862.    }  Tbigge  v.  LAYAiAJks. 
9  Feb.  1868. 

PreaaU — The  Lord  Kingsdown,  The  Lord  Chbucs- 
FORD,  Tlie  Right  Hon.  Sir  J.  T.  Coleridge. 

CompromMe — JVhat  Coruidtration  Bequidte^^ 
Mistake  of  Law  and  of  Fact, 

A.  and  B.,  (he  awnera  of  adjoining  lands,  the  rights  to 
which  were  in  dispute,  **in  order  to  terminate  their  differ" 
eneea'*  agreed  that  A.  should  cede  his  asserted  claim,  and 
CuU  S.  should  pay  an  annuity  to  A.  S,  having  im- 
peached the  agreement,  on  the  ground  that  A/s  claim  was 
originally  unfounded,  that  his  consent  was  obtained  hy 
misrepresentation,  and  was  founded  on  a  mistake  both  of 
law  and  of  fact,  it  was  : — 

Held,  that  the  bond  fide  surrender  of  a  claim,  however 
unfounded,  forms  a  good  consideration  for  a  compromise: 
that  a  general  compromise  is  not  affected  by  a  mistake  in 
fact,  included  in  the  suhfecl-matier  of  the  agreement — nor 
by  a  mistake  in  law,  though  prevailing  generally  at 
the  time.  On  this  subject  the  rules  of  the  civil  law 
have  been  adopted  in  the  laws  of  England,  Scotland, 
and  France. 

This  was  an  appeal  from  the  Court  of  Queen*8  Bench  in 
Lower  Canada,  the  substantial  question  being  the  validity 
of  a  certain  agreement,  dated  the  Slst  of  Kay,  1847, 
between  one  Chandler  (under  whom  the  appellants  claim) 
and  the  respondent  Lavall^,  for  the  purpose  of  compro- 
miring  their  disputes  relative  to  a  certain  mill-dam 
erected  by  the  respondent  across  the  river  Nicolet,  which 
tiiere  divides  two  seigniories. 

By  the  agreement  in  question,  Lavall^  engaged  to 
pay  to  Chandler  the  annual  sum  of  SOI.  so  long  as  he 
should  use  a  certain  mill-dam  and  quay,  Chandler  under- 
taking not  to  interfwe  with  the  dam,  and  to  allow  it  to 


abut  upon  his  land,  and  not  to  buUd  any  miU  wiUiini 
specified  distance  of  the  mill  of  Lavallee. 

The  chief  point  of  law  to  be  decided  was,  whether  tlie 
respondent  could  impeach  this  agreement  on  the  groood 
that  he  entered  into  it  in  ignorance  of  their  respectird 
rights  ;  whether  if  the  agreement  were  a  compromiie,  h 
could  be  set  aside  for  error  of  fact  or  of  law ;  whether,  if 
it  were  not  a  compromise,  it  was  not  without  oonada- 
ation. 

The  circumstances  which  had  led  to  this  agreeofst 
wen  the  following : 

The  seigniory  ai  Nicolet  is  divided  from  the  seigBuc^ 
of  La  Baie  by  the  river  Nicokt,  the  whole  channel  d 
which  is  included  in  the  latter  seigniory. 

On  the  La  Baie  bank  of  the  river,  and  in  the  aetgmorr 
of  La  Baie,  stood  a  mill,  worked  by  means  of  a  dia, 
which  stretched  across  the  river,  and  abutted  upon  ths 
Nioolet  bank  and  the  seignioiy  of  Nicolet  Uvillrs 
having  purchased  this  mill  with  tbe  dam  and  miS' 
li^ts,  commenced  to  repair  and  extend  them,  and  k 
this  purpose  found  it  necessary  to  procure  the  asseatcf 
the  proprietor  of  the  Kicolet  bank,  on  whose  land  ik 
restored  dam  was  to  encroach. 

The  proprietor  of  the  soil  of  this  portion  of  the  seig- 
niory of  Kicolet,  under  the  seigneur,  was  one  BidM 
from  whom,  in  1844,  Lavall^  obtained  a  grant  of  tbt 
right  of  digging  and  building  the  dam  in  qaeatioOt  is* 
eluding  full  property  in  the  land  so  occupied.  Tit? 
seigneur  of  five-sixths  of  the  seignioiy  of  Nicolet  w 
Chandler,  who  at  once  disputed  the  right  of  LavallM  ti> 
construct  a  mill-dam  on  his  seignioiy  as  an  infringemeo: 
on  his  seignorial  privileges ;  and,  in  order  fiirUier  t» 
support  this  contention,  obtained  from  Richard,  io  tbe 
year  1846,  a  grant  of  the  same  land  which  had  bees,  is 
1844,  conveyed  to  Lavallee,  and  commenced  to  erect  a 
new  mill  on  that  side  of  the  river,  and  to  cot  a  csoil 
which  threatened  to  injure  the  mill  of  Lavall^. 

In^this  state  of  things  the  agreement  was  made  whieii 
is  the  foundation  of  the  present  dispute. 

It  was  made  on  the  21st  of  May,  1847,  betr^cs 
Chandler,  "  seigneur  proprietor  and  possessor  of  6xi 
divided  sijctlis  of  the  fief  and  seigniory  of  NicoH'*  ao^ 
Lavall^,  the  respondent,  "which  said  parties,  nciing^ 
aforesaid,  in  order  to  avoid  and  terminate  amicablj  tba 
differences  and  difficulties  which  have  arisen  betveei 
them  in  their  said  capacities,  touching  the  dam  of  & 
certain  mill,  have  agreed  to  put  an  end  to  tbem,  bf 
means  of  the  present  agreements  and  stipulatians ;  ^ 
is  to  say," 

1st  On  behalf  of  Chandler,  it  was  agreed  to  olloir  tb? 
dam  to  remain,  or  to  be  re-built  in  its  ezistiDg  masa<r> 
as  Lavall^  mi^t  choose. 

2nd  Lavall^  engaged,  *' in  consideration  of  the  abore,' 
to  pay  annually  to  Chandler,  his  heirs  or  assigns,  tJi« 
sum  of  80/.,  80  long  as  the  dam  nmained  sbattingon  the 
property  of  Chandler,  and  Lavall^  should  use  the  mO!* 

Srd.  On  behalf  of  Chandler,  it  was  ngwei  thit  h« 
should  build  no  mUl  within  specified  limits  of  Uralle«'^ 

4th.  "  For  surety  of  the  payment  of  the  mH  ^^"^^ 
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of  80?.,"  Larall^  specially  chaiged  and  mor^aged  a  lot 
of  land  therein  described. 

This  instrament  was  duly  executed,  and,  in  aeooidanoe 
-with  its  terms,  Chandler  allowed  the  dam  to  remain 
across  the  river,  and  desisted  from  constnieting  a  mill 
which  he  had  commenced  within  the  specified  limits. 
On  his  part,  LavalUe  paid  the  annuity  as  it  heoame  due, 
until  the  death  of  Chandler,  in  1850.  Considerable 
litigation  eDsned,  and  ultimately  the  Court  of  Qaeen*8 
Bench,  in  Canada,  dismissed,  with  costs,  the  appellants' 
suit  to  recover  the  annuity.  Against  this  decision  they 
now  appealed  to  Her  Mi^jesty  in  CouneiL 

The  case  is  reported  in  the  Conrt  below  in  the  Ocatadian 
Law  Reporter^  for  October,  1854,  pp.  87,  88. 

The  SolicUor-Oetteral  and  N.  lAnHey,  for  the  sppel- 
lanta 

T.  J.  J.  Loranger  (of  the  Canadian  Bar)  and  Westlake, 
for  the  respondent 

Por  the  appellants,  it  was  argued, 
1st.  That  the  agreement  in  diapnte  was,  as  it  purported 
to  be,  a  compromise,  and  that,  as  such,  the  amicable 
termination  of  the  disputes  between  the  parties  was  a 
sufficient  consideration  to  support  it  The  consideration 
in  a  compromise  is  the  relinquishment  of  a  doubtful 
right,  or  the  cession  of  a  claim,  and  arises  whenever 
litigation  exists,  or  is  threatened, 

Pothier,  CorUnU  du  VetUe,  art  645. 

Pothier  on  Obligations,  (transl.)  I  22»  §  36. 

ToiiUier,  DroU  Civil,  tit  iiL  §  71. 

BormaJL,  Leg.  JDeUeL,  lib.  il  tit  xv. 
2nd.  That  the  forbearance  by  Chandler  to  erect  any 
mill  on  his  own  land  within  specified  limits,  was,  in 
itself,  a  sufficient  consideration,  and  was  not  itself  sup- 
ported by  any  other  consideration,  except  the  grant  of 
the  annuity. 

3rd.  That,  supposing  the  grant  of  the  annuity  to  be 
gratuitous,  the  respondent  has  acted  upon,  and  confirmed 
it,  and  has  accepted,  and  enjoyed  undisturbed,  the  grant 
made  to  him  by  Chandler,  and  cannot,  therefore,  impeach 
the  title  under  which  he  holds. 

4th.  That  there  is  no  reason  for  rescinding  this  agree- 
ment, on  the  ground  of  mistake,  either  of  fact  or  of 
law ;  for  there  was  no  mistake  as  to  any  fact  which  was 
not  included  iu  the  matters  intended  to  be  compromised, 
.and  mistake  of  law  is  never  a  ground  of  relief. 

ThvbavJt,  System,  introduc  §  29,  and  lindley  tiansL 
app.  xix.— xxii. 

TouUier,  Droit  Civil,  tit  ill.  ch.  iL  art  iv.  passim. 

Merlin,  lUpertoire,  xxxiv.  371 — 5. 

The  respondent  contended : 

1st.  That  this  agreement  was  not  a  compromise^  but  a 
simple  contract  To  constitute  a  compromise,  or  **  trans- 
action," in  the  Civil  Law,  the  cause  of  the  dispute  must 
be  stated,  the  pretensions  of  the  parties  must  be  defined, 
•and  a  title  to  their  claims  proved.  There  must  be  a  real 
dispute,  not  a  statement  that  there  is  a  dispute ;  and 
the  disputed  claims  must  be  expressed,  not  referred  to. 
Each  party  must  give  up  aomethiog,  or  accept  something 


less  than  he  would  have  done  had  he  fsiriy  prosecuted  hif 
rights.  In  tact,  to  constitute  a  compromise,  each  par^ 
mnat  sacrifice  a  doubtful  right, 

Troplong,  Droit  Ciml,  xviL  551,  563. 

Merlin,  Riperioire,  xxxiv.  359. 

DemisaH,  CoUeetion  NouveUe,  iv.  747* 

DuramUon,  Droit  Fran^ais,  xvuL  443. 

Codeas,  De  TransaeL,  Lib.  iL  cap.  iv.  L  38. 

Digest,  bk.  ii  tit.  xv.  1.  1. 
2nd.  Thatthe  agreement  is  invalid  for  fraud.  "Dol,"in 
the  Civil  Law,  includes  any  sort  of  misrepresentation  by 
which  men  can  be  deceived,  and  the  misstatement  of  hi« 
rights  by  Chandler  amounted  to  this  misrepresentatioBy 

Pi^fendorf,   with  Bairheyrac*s  Notes   (transUUed  iy 
KennU,  1749),  280,  281 ;  bk.  iiL  ch.  vL  §  viii 

Pothier  on  Obligations,  §  28. 

Dsnismi,  Ancienne  ColL  *'Dol,"  vL  591. 

Denisart,  Nouvelle  CoH  '*Dol,"  iL  153. 
3rd.  By  the  Civil  Law,  a  mistake  in  a  fact  whidh  if 
material  to  a  compromise  will  affect  its  validity, 

Merlin,  Repertoire,  jx.  69,  §  2. 

TouUier,  Droit  Ciml,  tit  iiL  ch.  ii.  art  iiL 
4th.  The  general  rule,  that  mistake  of  law  affords  no 
relief,  that — error  nocet  errand— admits  of  certain  excep- 
tions, when  the  error  is  the  sole  ground  (motif  dStenninant} 
of  the  agreement,  or  prevails  generally,  and  affects  whole 
classes  of  society, 

Merlin,  R^perimre,  xL  "  Errewr,'*  §3,  p.  71. 

Pigeatt,  Procidure,  L  4. 

Merlin,  Riperioire,  xxxiv.  371. 

Toullier,  Droit  Civil,  tit  iiL  c  iL  art  iv.  §§  71  f 
72,  73. 

9  Feb.  1863. 

Lord  Kinosdowk  gave  judgment  on  behalf  of  the 
Committee,  and,  after  stating  the  facts,  said  : 

If  by  the  deed  in  question  Chandler  had  professed  to 
grant,  and  Lavallee  had  agreed  to  take,  a  lease  of  this 
dam,  paying  a  rent  of  30L  per  annum  as  a  consideration 
for  it,  it  might  have  been  argued  that  the  consideration 
which  he  had  agreed  to  give  for  the  grant  had  wholly 
failed,  if,  in  fi&ct,  Chandler  had  no  rights  to  confer.  But 
this  was  not  the  nature  of  the  agreement ;  it  was  quite 
of  a  different  character.  It  fell  under  the  head  of  what  in 
French  law  is  termed  a  ''transaction,"  and  in  English  a 
'<  compromise. "  It  was  an  agreement  to  put  an  end  to 
disputes,  and  to  terminate  or  avoid  litigation,  and  in 
such  cases  the  consideration  which  each  party  receives 
is  the  settlement  of  the  dispute ;  the  real  consideration 
was  not  the  sacrifice  of  a  right,  but  the  abandonment 
of  a  claim.  The  French  law,  to  which  they  must  look 
for  the  decision  of  this  case,  adopts  the  definition  of  tha 
Civil  Law,  and  it  is  expressed  by  Domat,  **  Des  Transac- 
tions,** voL  iiL  chap.  L  p.  2,  in  these  words  :— 

"La  transaction  est  une  convention  entre  deux  ou 
plusieurs  personnes,  qui  pour  pr^venir  ou  terminer  un 
proces  r^glent  leur  diffiSrend  de  gre  ^  gr^  de  la  mani^re 
dont  ils  conviennent,  et  que.  chacun  d'eux  pr^f&re  4 
resp^rance  de  gagner  jointe  an  peril  de  perdre," 
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It  was  no  objection  to  the  validity  of  sach  a  compro- 
mise, that  the  right  was  really  in  one  of  the  parties  only. 
If  two  persons  claim  adversely  to  each  other  the  inherit- 
ance of  a  deceased  person,  and  in  order  to  avoid  litiga- 
tion agree  to  divide  the  inheritance  between  them,  it  was 
no  ground  for  setting  aside  the  agreement  that  one  only 
was  the  heir,  and  that  the  other  therefore  gave  up  no 
right  wliich  he  really  possessed.  The  consideration  which 
Lavallee  agreed  to  take  for  this  grant  was  the  abandon- 
ment by  Chandler  of  all  attempts  to  disturb  him  in  the 
enjoyment  of  his  mill  and  dam,  and  the  agreement  not 
to  erect  ivithin  certain  limits  new  mills,  and  this  con- 
sideration he  actually  received.  There  was,  therefore, 
clearly  no  reason  for  annulling  tliis  agreement  on  the 
ground  that  Lavallee  had  received  no  consideration 
for  it. 

But  it  was  said,  that  an  agreement  of  compromise, 
like  any  other  agreement,  might  be  set  aside  for  what 
the  French  law  terms  "Dol,"  or  want  of  good  faith  in 
either  of  the  contracting  parties ;  and  it  was  alleged  that 
Chandler,  by  hus  agent,  was  guilty  of  "  Dol "  by  mis- 
representation of  his  title.  The  misrepresentation  im- 
puted to  him  was,  that  he  claimed  by  his  protest  rights 
as  Seigneur  of  Nicolet,  which  did  not  belong  to  him  ; 
but  it  appeared  that  the  state  of  the  law  in  Canada  was 
such,  that  on  these  points  he  might  be  honestly  mis- 
taken. The  real  question,  however,  was,  not  whether 
Chandler  could  have  sustained  his  claim,  but  whether  it 
was  so  unreasonable  that  it  could  not  have  been  ad- 
vanced bond  fide.  They  felt  bound  to  say  that  they 
could  discover  nothing  in  this  case  to  support  the  charge 
of  wilful  misrepresentation  by  Chandler,  nor  could  they 
find  any  sufficient  e^ddence  of  surprise  or  intimidation 
of  the  respondent. 

The  engagement  by  Chandler,  not  to  build  any  mill 
within  certain  limits,  was  a  substantial  concession  by 
•  him.  If,  therefore,  the  transaction  were  recent,  and  had 
not  been  the  subject  of  former  discussion,  they  must  have 
held  upon  this  evidence,  that  the  chai^ge  of  *'Dol" 
brought  against  Chandler  had  not  been  substantiated  ; 
but  it  must  be  remembered  that,  for  some  time  after  the 
agreement  was  made,  it  was  acted  upon  by  both  parties  ; 
that  its  validity  was  first  disputed  in  1852,  when 
Chandler  was  dead. 

It  remained  to  consider  the  objection  of  error  in  the 
motif  cUtcrminarU  of  the  agreement.  Error  on  the  part 
of  the  respondent  was  alleged  generally,  both  as  to 
matter  of  fact  and  of  law.  In  what  circumstances  error 
will  be  a  ground  for  setting  aside  or  refusing  to  act  upon 
an  agreement  generally,  and  an  agreement  of  compromise 
in  particular,  and  what  the  nature  and  effect  of  the  error 
must  be,  appears  to  have  perplexed  alike  Judges  in 
England  and  foreign  Jurists. 

The  question  here  had  to  be  determined  exclusively  by 
the  French  law,  as  it  was  applicable  to  compromises  or 
transactions.  Tlie  rule,  as  collected  from  the  numerous 
authorities  cited  hi  the  ailment,  appeared  to  be  this  : — 
If  the  error  relied  on  be  in  a  matter  of  fact,  and  the  fact 
be  one  not  included  in  the  compromise,  and  of  such  a 


character  that  it  must  be  considered  the  determim&g 
motive  of  either  of  the  parties  in  entering  into  the 
agreement,  its  existence  is  regarded  as  a  conditioii  im- 
plied, though  not  expressed  ;  and  then,  if  the  fact  bai, 
the  foundation  of  the  agreement  fails.  This  seemed  to 
be  the  meaning  of  the  language  used  by  Toullier,  b.  iiL 
tit.  S,  sect.  1,  Art  42,  and  following  articles. 

The  instances  Toullier  puts  are — if  a  compromise  b» 
founded  on  the  genuineness  of  instruments  whicli  ton 
out  to  be  forged ;  or  if  a  suit  which  it  is  the  object  of  t 
compromise  to  determine  turns  out  to  have  been  alradj 
decided  in  favour  of  one  of  the  parties ;  or  if  a  cod- 
promise  be  founded  upon  a  will  which  turns  out  to  l»n 
been  revoked  by  another  will  of  which  the  parties  iR 
ignorant.  But,  he  says,  when  the  compromise  is  geneni 
of  all  matters  in  difference  between  the  parties,  then  tlv 
rule  of  law  is  different,  because  it  is  not  proved  that  tk* 
compromise  would  not  have  taken  place,  altboogii 
the  parties  had  known  that  one  of  the  points  vas  not 
doubtful.  In  such  a  case  it  was  neither  proved  sff 
presumed  that  the  compromise  would  not  have  taka 
place,  and,  in  case  of  doubt,  '*  erreur  ne  nuit  qui  celii 
qui  ^tait  dans  I'ignorance."  The  general  role  tba 
applied,  *'  Error  nocet  erranti." 

As  to  the  effect  of  error  in  law  upon  agreements  of 
this  description,  it  was  clear  that  a  compromise  would  not 
be  impeached  for  mistake  in  law.  Merlin,  in  the  pasase 
relied  on  by  the  respondents  in  the  Repertoire,  tit. 
"Transaction,"  sect.  6,  art  2,  voL  84,  p.  87t,  aays:- 

"  L'erreur  de  droit  nc  pent  jamais  servir  de  preteite 
pour  faire  rescinder  une  transaction." 

As  a  general  rule  this  was  not  denied  by  the  respoD dent 
But  he  contends,  that  there  is  an  exception  wherf  < 
mistake  has  prevailed  generally  with  respect  to  the  Ut. 
affecting  whole  classes  of  the  community,  and  a  com- 
promise has  been  made  founded  upon  such  mistake 
and,  in  support  of  this  proposition  of  law,  a  passa^ 
was  referred  to  in  Merlin's  "Ripertoire,"  immediate.r 
following  that  which  had  just  been  read  ;  but  this  pasia.:' 
did  not  go  the  length  of  establishing  the  principle  con- 
tended for  by  the  respondent,  that  a  mistake  of  b*  ^ 
to  rights  of  different  classes  prevailing  generally  at  th' 
time  of  a  "transaction,"  is  sufficient  to  annul  a  contract 
founded  upon  such  mistake,  and  there  was  no  groam-. 
therefore,  in  this  case  for  any  exception  to  the  gcneri 
rule,  that  an  agreement  of  compromise  is  not  vitiated  sj 
a  mistake  of  either  party  in  matters  of  law. 

As  this  case  had  to  be  decided  exclusively  hy  tu>^ 
French  law,  their  Lordships  had  forborne  to  rf  vert  to 
the  English  authorities  upon  the  subject.  But  tl.*^ 
might  observe  that  in  the  case  of  Stewart  v.  SUfrnrt,  i- 
the  House  of  Lords  (6  Clark  &  Fin.  911,),  which  was  •» 
ease  from  Scotland,   a  very  careful  examination  t<> 


place  of  the  principles  to  be  applied  to  this  subject 


:  aa-^ 


Lord  Cottenham  came  to  the  conclusion  that  tli?  t^'^ 
of  the  Civil  Law  had  been  in  effect  adopted  into  the  h* 
both  of  England  and  Scotland  ;  and  this  appears  ta  ^ 
to  have  been  the  case  with  the  law  of  France.  ^^ 

The  Judgment  of  the  Court  of  Queen's  Bench  troni ' 


28  Fn.  1863.] 
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therefore,  be  reversed,  and  the  respondent  mnst  pay  the 
costu  there,  and  of  this  appeal 


Lord  Chancellor.  1  Snowdon  v.  Metropolitan 
21  Feb.  1863.         J        Bailway  Company. 


Practice — Appeal — Order  in  Chainbers. 

Wlicre  the  jurisdiction  of  a  Judge  in  Chambers  Tuts 
been  sitbstUuted  by  statuiefor  the  jurisdiction  of  t?ie  Courts 
an  order  made  by  him  in  Chambers  may  be  appealed 
against  directly,  when  he  has  declined  to  alloio  the  queS' 
tion  to  be  adjourned  for  argument  by  counsel. 

But  no  appeal  will  lie  against  an  order  in  Chambers 
made  on  a  question  of  procedure  arising  during  the  pro- 
secution of  a  decree. 

In  this  case,  Vice-chancellor  Staart  had  reftued  in 
Chambers  an  application  for  production  of  documents 
made,  on  behalf  of  the  plaintiff,  before  decree,  and  he 
had  also  declined  to  allow  the  question  to  be  adjourned 
for  argument  by  counsel. 

The  plaintiff  wished  to  appeal,  but  the  registrar, 
believing  the  case  to  be  governed  by  the  decision  of  the 
Lord  Chancellor  in  MeVcagh  v.  Croall^  {ante,  p.  408,) 
refused  to  set  down  the  appeal. 

Craeknall,  for  the  plaintiff,  applied  for  leave  to  set 
down  the  appeal.    He  cited, 

Ridgway  v.  Newstead,  4  Be  G.  &  J.  15. 

[The  Lord  Chancellor  said,  that  he  was  very  reluctant 
to  allow  appeals  direct  from  Chambers,  but  he  would 
consider  the  matter,  and  determine  what  practice  should 
be  established. 

Credit  must  bo  given  to  the  discretion  of  the  Judge  in 
Chambers,  otherwise  there  might  be  appeals  at  every 
step,  and  great  procrastination  would  be  the  result.] 

Had  it  not  been  for  the  alteration  of  practice  intro- 
duced by  15  &  16  Yict.  c.  80,  s.  14,  this  application 
would  have  been  made  in  Court,  and  there  would, 
of  course,  have  been  an  appeal. 

The  Lord  Chancellor  said,  that  he  thought  this  fact 
made  the  case  very  different  from  that  of  McVeaghr. 
Croallf  where  the  application  was  made  by  a  creditor  who 
had  gone  in  under  a  decree.  The  act  referred  to  had 
substituted  the  jurisdiction  of  the  Judge  in  Chambers  for 
the  jurisdiction  of  the  Court,  the  order  in  Chambers  took 
the  place  of  an  order  in  Court,  and  as  the  latter  might 
have  boon  appealed  against,  he  thought  that  the  former 
also  might  properly  be  made  the  subject  of  an  appeal. 
Still  he  did  not  wish  to  interfere  with  all  orders  made  in 
Chambers,  and  McVeagh  v.  Crodll  must  be  understood  as 
having  been  decided  on  the  ground  of  the  inexpediency 
of  interfering  with  proceedings  in  Cliambers  where  a 
decree  was  being  prosecuted.  He  would  speak  to  the 
registrar  on  the  subject. 

The  registrar  was  afterwards  directed  to  set  down  the 
appeal. 


Lords  JufltioeB.  |   ltttlewood  v.  Collins. 
23  Feb.  1863.       ) 

Practice — Larger  Decree  for  Administration — 
Transfer  of  Cause — Costs  of  Unnecessary  Evidence. 

If  more  decrees  than  one  be  made  for  (xdministraHon  of 
the  same  estate  in  different  branches  of  the  Court,  (hey 
ougTU  all  to  be  transferred  to  one  branch,  and  the  transfer 
will,  generally,  be  made  to  the  branch  which  has  made  the 
largest  and  most  perfect  decree,  though  proceedings  wert 
instituted  earlier  in  some  other  branch  of  the  Court. 

All  costs  caused  by  unnecessary  evidence  must  be  paid  by 
the  party  offering  it. 

An  intestate  died,  leaving  chattel  leasehold  property 
incumbered  with  a  mortgage  of  200^.  His  widow 
took  out  letters  of  administration  to  him,  and,  after 
further  charging  the  leasehold  with  a  sum  of  800/. » 
died. 

There  was  some  doubt  whether  the  further  charge  was 
properly  made  by  the  widow. 

Administration  de  bonis  non  was  taken  out  to  the 
original  intestate,  and  the  administratrix  de  bo7iis  non 
advertised  the  leaseholds  for  sale,  to  pay  off  the  in- 
cumbrances. 

Thereupon,  one  of  the  next  of  kin  of  the  intestate,  on 
the  13th  of  February,  took  out  a  summons,  at  the  Rolls, 
returnable  on  the  22nd  of  Februaty,  for  the  administra- 
tion of  the  intestate's  estate.  On  the  16th  of  February, 
another  of  the  next  of  kin  took  out  a  similar  summons  in 
Yice-Chancellor  Kindersley's  Court,  returnable  on  the 
25th  ;  on  the  19th,  however,  the  administratrix  de  bonis 
non  appeared  to  the  latter  summons,  and  consented  to 
the  common  administration  decree,  which  was,  there- 
upon, made.  On  the  22nd  a  similar  decree  was  duly 
made  at  the  Rolls,  on  the  summons  obtained  in  that 
Court 

The  decree  in  Yice-Chancollor  Kindersley'a  Court  was 
subsequently  supplemented  and  enlarged  by  making  the 
representative  of  the  widow,  the  first  administratrix,  a 
party,  and  serving  the  decree  on  such  i*epreseutiitive,  so 
as  to  impeach  the  additional  chai^  on  the  leasehold 
property. 

Freeling  now  moved,  on  behalf  of  the  administratrix 
de  bonis  non,  for  the  transfer  of  one  or  other  of  the 
causes,  so  that  they  might  both  be  carried  on  together  in 
one  Court  She  hod  filed  but  one  short  affidavit,  giving 
the  facts  above  stated  and  the  dates. 

Everiit  {Bailey,  Q.C.,  with  him),  for  the  plaintiff  in  the 
cause  in  Vice-chancellor  Eindersley*s  Court,  contended 
that  his  decree  had  been  first  obtained,  and  was  now 
enlarged  so  as  to  do  more  complete  justice,  and  that  the 
transfer  ought  to  be  from  the  Rolls  to  the  Court  of  the 
Vice-Chancellor,  and  distinguished, 

ff arris  v.  Oandy,  1  De  G.  F.  &  J.  13,  from  the  pre- 
sent case,  for  here  there  was  no  evidence  of  mala  fides. 
He  had  filed  no  affidavit 
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F.  T.  WhUe^  for  the  plantiff  in  the  Rolls  cause,  con- 
tended that  his  summons  had  been  the  one  first  taken  out, 
and  that,  therefore,  the  cause  at  the  Rolls  should  be 
allowed  the  preference.  He  undertook  that  the  decree 
should  be  enlarged  as  the  decree  in  Vice-Chancellor 
Kinderaley's  Court  had  been.  Theplaintiflf  had  filedsere- 
lal  affidavits,  and  given  notice  to  read  several  others  pre- 
viously filed  in  some  of  the  causes,  and  several  orders  of 
court. 

Theik  Lordships  ordered  that  both  decrees  should 
be  prosecuted  before  Vice-Chancellor  Kindcrsley,  to  bo 
dealt  with  by  him  as  he  should  think  right.  The  costs 
of  the  administratrix  de  hcnia  non  to  be  costs  in  the 
cause,  the  costs  of  the  plaintiff  in  Vice-Chancellor  Kin- 
dersley's  Court,  who  had  filed  no  affidavits,  to  bo  like- 
wise costs  in  the  cause,  but  these  costs  to  be  limited  by 
allowing  the  costs  of  one  counsel  only,  the  plaintiff  at  the 
Rolls  to  pay  all  the  additional  costs  caused  by  filing  and 
giving  notice  to  read  on  his  side  the  affidavits  above 
mentioned. 

Lords  Jufltioes.  )  ^^^^^g  ^  j^j^ 

23  Feb.  1868.       ) 

luue  tried  at  Law — New  Trial — Mistaken 

Evidence, 

Decree  of  Wood,  Y.-C.  {reported  ante,  p.  124),  varied. 

After  full  argument  in  this  case,  the  Court  declined  to 
give  judgment  on  the  principle  involved  ;  but,  under  the 
circumstances,  thought  there  ought  to  be  no  new  trial 
before  a  jury.  They  gave  leave  to  the  defendant,  however, 
to  adduce  further  evidence  on  the  question  of  the  legitimacy 
of  Anne  Davies,  either  by  affidavit  or  orally,  before  this 
Court,  or  before  a  special  Examiner ;  no  witness  to  be 
examined,  who  was  examined  at  the  triaL  They  directed 
the  payment  of  costs  to  be  stayed  in  the  meantime  ;  and 
oirdered  that  the  defendant  should  give  to  the  plaintiff, 
within  a  fortnight,  the  names  of  the  witnesses  to  be 
examined  orally,  and  all  affidavits  filed  on  or  before  the 
14th  of  April. 

Lords  Justices.  |  WABionitr.  Smith. 

24  Feb.  1863.      ) 

Partnerehip — Proportion  of  PrafiU. 
Decree  of  Stuart,  F.-C,  {rep&rted  ante,p,  191)  reoer$ed. 

Their  Lordships,  after  stating  thai  the  case  involved 
no  principle  of  law,  said  they  were  of  opinion,  on  the 
facts  and  the  language  of  the  contracts  (which  were  in 
French),  that  the  profits  of  the  adventure  were  divisible 
in  moieties,  and,  consequently,  that  the  decision  of  the 
Vice  -  Chancellor  must  be  reversed ;  but,  under  the 
cucumstances,  without  costs  on  either  side. 


Master  Of  the  Bolls.  }  tyewhitt  «.  Tybwhitl 
11,  28  Feb.  1868.  i 

Merger  of  Charge, 

In  1820,  A.f  (he  wowr  of  fee  aimpU  esioics^  heeamt  «• 
titled  to  a  aum  of  money  tkarged  thereon^  snbjtet  to  B.'i 
life  interest  in  the  charge.  In  1826,  A.  made  Auin'S, 
bequeathing  his  personalty  to  C,  exempted  f^m  the  pay- 
ment of  any  of  his  debts,  which  were  charged  on  hit  red 
estate,  and  devising  his  real  estate  in  strict  settlemeniy  hd 
sulfjeet  to  the  charges  thereinbefore  mentioned,  and  alao  io 
the  charges  to  which  they  were  then  liable.  In  an  iMdab- 
ture,  dated  in  1827,  the  trustees  in  whom,  the  charge  vm 
vested  (of  wham  A.  was  one),  declared  that  (hey  tnuid 
stand  possessed  of  the  said  sum,  after  the  death  of  B., » 
trust  for  A.,  JUs  executors,  euiministratars,  and  assigns.  In 
1830,  A.  becanu  lunatic,  and  continued  so  till  his  daik 
in  1839 ;  A  died  in  1884  :— 

Held,  that  there  was  not  sufficient  evidmce  of  hUenim 
to  keep  the  dusrge  alive,  and  that  the  aame  merged  for  fkt 
benefit  of  ike  inheritemee. 

By  an  indenture  dated  the  19th  December,  1814,  and 
made  between  Sir  Tyrwhitt  Jones  of  the  fio^  part,  Dame 
Harriet  Rebecca  Jones  of  the  second  part,  and  Sir 
Thomas  Tyrwhitt  and  William  Douglas  of  Ihe  tliiid 
part ;  Sir  Tyrwhitt  Jones  granted  and  demised  unto  Sir 
Thomas  Tyrwhitt  and  Dou^as,  their  executors,  adniim- 
strators,  and  assigns,  certain  freehold  lands  in  Shiop- 
shire,  of  which  Sir  Tyrwhitt  Jones  was  seised  in  fee 
simple,  to  hold  the  same  for  a  term  of  1000  years,  upoo 
trust  to  raise  40,0002.,  and  thereout  to  pay  the  som  of 
10,0002.  a-piece,  unto  Charles  Jones  and  EdmuBd  Jones 
respectively,  on  their  attaining  the  age  of  twenty-fiw 
years,  and  the  sum  of  10,0002.  a-piece  unto  Hamet 
Jones  and  Charlotte  Jones,  upon  their  serecally  attaining 
twenty-five,  or  marrying  under  such  ago,  witii  the  con- 
sent oi  Dame  Hairiet  Bebeoca  Jones. 

On  the  2l8t  of  May,  1818,  Harriet  Jones  was  manied 
to  John  Mytton,  with  the  consent  of  Dame  Haniet 
Rebecca  Jones. 

By  indenture  dated  the  20th  May,  1818,  and  made 
between  Harriet  Jones  of  the  first  por^  John  Mrttos 
of  the  second  part.  Dame  Harriet  Bebecca  Jones 
of  the  third  part,  and  the  defendant  lioyd  and  Sir 
Tyrwhitt  Jones  of  the  fourth  part ;  after  reciting  that  it 
had  been  agreed  that  800J.  (part  of  the  10,0002.  whidi 
upon  the  then  intended  marriage  would  vest  in  Hamet 
Jones)  should  be  raised  and  paid  to  John  Mytton,  it  vas 
witnessed  that  Harriet  Jones,  with  the  approbation  of 
John  Mytton,  assigned  unto  Lloyd  and  Sir  TyrwMtt 
Jones,  their  executors,  administrators^  and  assigns,  aQ 
that  the  residue,  being  9,2002.,  of  the  principal  soffl 
secured  by  the  indenture  of  the  19th  December,  ISH 
for  the  portion  of  the  said  Harriet  Jones,  upon  tmst  to 
invest  as  therein  mentioned,  and  pay  the  annnal  yn- 
duce  thereof  to  Harriet  for  life,  for  her  separate  use, 
and  after  her  death,  to  John  Mytton  for  life;  and 
if  there  should  be  issue  of  the  marriage,  an  eldest  or 
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only  son,  and  only  one  other  child,  then,  as  to  5000Z. 
part  of  the  trast  moneys,  after  the  death  of  the  snrriYor 
of  Harriet  and  John,  upon  trust  to  transfer  the  same  as 
therein  mentioned ;  and  as  to  the  residne  of  the  9,2002., 
if  there  shonld  he  only  one  dani^ter  or  younger  son,  and 
as  to  the  whole  of  the  trust  moneys^  if  there  shoold 
be  no  daughter  or  yofun|i^  son,  upon  trust,  in  case 
Harriet  should  die  in  the  lifetime  of  John,  for  such  per- 
sons, and  subject  to  such  provisions  and  agreements  as 
Harriet  by  deed  or  will  should,  notwithstanding  cover- 
ture,  appoint. 

The  8002.  was  paid  to  John  Hytton ;  and  there  was 
issue  of  the  marriage  one  daughter,  and  no  other  child. 

Harriet  Hytton  made  her  will  dated  the  23rd  June, 
1820,  and  in  pursuance  of  the  power  given  to  her 
by  the  indenture  of  20th  May,  1818,  she  aheolutely 
appointed  4,2002.  (being  the  residue  of  the  said  9,200/L 
after  deducting  thereout  50002.)  imto  Sir  Tyrwhitt 
Jones,  his  executors,  adnunistrators,  and  assigns,  sab- 
ject,  nevertheless,  to  the  life  interest  of  her  husband 
therein.  The  testatrix  died  in  July,  1820,  and  ktten 
of  administration  with  the  will  annexed  ware  granted 
to  Sir  Tyrwhitt  Jones. 

In  1827,  the  9,2002.  was  paid  to  the  trustees  of  the 
indenture  of  20th  May,  1818,  and  the  term  of  1000 
years  was  surrendered  by  an  indenture  dated  the  30th 
July,  1827. 

In  August,  1827,  the  9,2002.  was  lent  to  Sir  Tyrwhitt 
Jones,  and  by  indentures  of  lease  and  release  dated 
the  1st  and  2nd  days  of  August,  1827,  the  release  being 
made  between  Sir  Tyrwhitt  Jones  of  the  first  part,  John 
Mytton  of  the  second  part,  and  the  defendant  Lloyd 
and  Sir  Tyrwhitt  Jones  of  the  third  part,  the  repay- 
ment of  that  sum  by  Sir  Tyrwhitt  Jones  was  secured 
by  mortgage  of  freehold  estates  in  the  county  of  Salop ; 
and  by  the  same  indenture  (which  recited  that  the  event 
of  there  being  one  only  daughter  of  the  marriage  between 
John  Mytton  and  Harriet  his  late  wife,  and  no  other 
child,  was  not  provided  for  in  terms  under  the  trusts  of 
the  indenture  of  20th  May,  1818,  and  that  doubts  had 
therefore  arisen,  whether  such  only  daughter  was  en- 
titled to  the  sura  of  50002.,  or  any  other  part  of  the 
9,2002.,  and  that  Sir  Tyrwhitt  Jones  was  desirous  that 
such  doubts  should  be  obviated,  and  that  the  only 
daughter  of  the  said  Harriet  Mytton  deceased  should 
take  the  50002.,  as  if  there  had  been  issue  of  the 
marriage  an  only  son  and  an  only  daughter)  Uoyd 
and  Sir  Tyrwhitt  Jones  agreed  and  declared  that 
they,  their  executors,  administrators,  and  assigns, 
would  stand  possessed  of  such  sum  of  9,2002.,  sub- 
ject to  the  life  interest  of  John  Mytton  therein,  upon 
such  trusts  for  the  benefit  of  the  only  daughter  of 
Harriet  Mytton  deceased,  her  executors,  adminis- 
trators, and  assigns,  as,  under  the  indenture  of  settle- 
ment, the  trustees  for  the  time  being  would  have 
held  the  said  50002.  in  case  there  had  been  issue  of 
the  marriage  an  only  son,  and  such  only  daughter,  and 
no  other  child;  and  as  to  the  sum  d  4,2002.  (the 
residue  of  the  said  9,2002.   thereby  secured  after  de- 


ducting therefirom  the  50002.),  after  the  death  of  John 
M3rtton,  in  trust  for  Sir  Tyrwhitt  Jones,  his  execntais, 
administrators,  and  assigns,  for  his  and  their  abeolnto 
benefit 

Sir  Tyrwhitt  Jones  made  his  will  dated  the  17th 
February,  1826,  and  thereby  bequeathed  unto  the  plain- 
tiff absolutely  all  his  personal  estate  whatsoever,  and 
charged  his  real  estate  in  the  counties  of  Denbigh  and 
Salop  with  the  payment  of  all  such  debts  as  might 
be  owing  from  him  at  the  time  of  his  death,  and  he 
thereby  exempted,  as  far  as  he  was  able,  his  personal 
estate  from  the  payment  of  the  same  or  any  part  thereof. 
And  after  bequeathing  two  sums  of  20,0002.  and  50002., 
and  charging  all  his  real  estates  with  the  payment  thereof^ 
he  devised  all  his  real  estates  (subject,  nevertheless,  as 
to  such  portions  thereof  as  were  in  the  counties  of  Salop 
and  Denbigh  to  the  chaiges  thereinbefore  mentioned, 
and  subject  also  to  the  charges  to  which  they  were  then 
at  present  liable)  to  the  plaintiff  for  life  and  after  her 
death  to  the  uses  therein  declared,  being  in  strict  settle- 
ment, with  an  ultimate  remainder  to  the  use  of  the 
testator's  own  right  heirs. 

In  1830,  Sir  Tyrwhitt  Jones  became  a  lunatic.  On 
the  5  th  October,  1839,  he  died,  without  having  revoked 
or  altered  his  will,  which  was  duly  proved. 

John  Mytton  died  on  the  29th  Mardi,  1884. 

The  sum  of  9,2002.  still  remained  owing  on  the 
above-mentioned  security,  and  the  plaintiff,  as  tenant  for 
life  of  the  real  estates  charged  therewith,  had  duly  kept 
down  the  interest  of  the  50002.  settled  as  aforesaid  for 
the  benefit  of  the  only  child  of  Harriet  Mytton  de- 
ceased ;  the  plaintiff,  however,  claimed  to  be  entitled  to 
the  4,2002.  as  part  of  the  personal  estate  of  Sir  Tyntfhitt 
Jones  at  the  time  of  lus  decease.  The  devisees  of  the 
real  estate  in  remainder  expectant  upon  the  death  of 
the  plaintiff,  contended  that,  by  reason  of  Sir  Tyrwhitt 
Jones  having  been  the  beneficial  owner  of  the  fee  simple 
in  possession  of  the  estate  charged  with  the  9,2002.,  sub- 
ject to  the  mortgage  for  securing  the  same,  the  sum  of 
4,2002.,  xmder  the  circumstances  above  mentioned,  sank 
into  the  inheritance,  and  the  charge  to  that  extent 
became  extinguished. 

JT^nyofc,  Q.{?.,  and  ModweU,  for  the  plaintiff. 

The  question  was  one  of  intention  of  the  owner  of  the 
estate.  If  there  was  any  expressed  intention,  that  was 
decisive ;  if  not,  intention  mi^t  be  implied  firom  the 
acts  of  the  parties;  but  if  the  intention  was  neither 
expressed  nor  to  be  implied  from  acts,  then,  and  not  till 
then,  it  might  be  presumed  from  what  was  for  the 
interest  of  the  person  in  question.  The  intention  of  Sir 
Tyrwhitt  Jones  to  keep  the  charge  alive  was  manifiest 
from  the  terms  of  his  will ;  and  this  was  followed  shortly 
after  by  the  indenture  of  the  2ttd  August,  1827,  in  which 
were  recited  all  the  circumstances  to  show  that  Sir 
Tyrwhitt  Jones  was  absolutely  entitled  to  the  real  estate, 
and  (subject  to  Mytton's  life  interest)  to  the  charge 
thereon,  and  then  the  trusts  of  the  4,2002.  were  declared 
to  be  for  Sir  Tyrwhitt,  his  eacecntora^  admiaistrators,  and 
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assigns.  There  could  not  be  a  stronger  declaration  of 
intention  that  the  heir  shonld  not  have  the  benefit  of 
the  chai^  than  by  giving  it  to  his  executors  or  adminis- 
trators.    They  cited, 

Wigsdl  V.  Wigsell,  2  S.  &  S.  364. 

OurUer  v.  GunUr,  28  Beav.  671. 

Sioinfen  v.  Swinfev^  29  Beav.  199. 

Forbes  v.  MoffcU,  18  Ves.  884. 

QrUx  V.  Shaw,  10  Ha.  76. 

Selwyn,  Q,C,,  and  E.  K,  Karslake,  for  the  devisees  of 
the  real  estate. 

If  a  tenant  in  fee  or  in  tail  pays  off  a  charge,  the 
presumption  is,  that  it  is  done  for  the  benefit  of  the 
inheritance ;  there  was  not  sufficient  evidence  of  inten- 
tion to  keep  the  charge  alive  to  rebut  the  presumption 
of  extinguishment,  which  arose,  when  the  same  person 
became  entitled  to  the  estate  and  to  the  charge  thereon  ; 
such  evidence  as  there  was,  was  prior  in  point  of  time 
to  the  union  of  ownership  in  the  same  person :  at  the 
date  both  of  the  will  and  the  indenture  of  August,  1827, 
the  Ufe  interest  of  Mytton  intervened  between  the  estate 
and  the  charge  :  there  was  no  evidence  of  intention 
whatever  after  the  death  of  Mytton  :  and  there  was  no 
purpose  beneficial  to  the  owner  of  the  estate  to  be 
answered  by  keeping  the  chaige  alive.    They  cited, 

AsOey  v.  Milles,  1  Sim.  298. 

Tyler  v.  Lake,  4  Sim.  851. 

Swahey  v.  Stotibey,  15  Sim.  106. 

Hood  V.  Phillips,  8  Beav.  513. 

PiU  V.  Pitt,  22  Beav.  294. 

Tudor,  for  the  trustees,  took  no  part  in  the  argument 

Kenyon,  Q.C,,  in  reply,  tugged  that  there  was  no 
authority  for  the  proposition  advanced  by  the  other  side, 
that  the  declaration  of  intention  must  be  made  after  the 
union  of  ownership,  and  it  was  contrary  to  common 
sense  that  this  should  be  necessaiy,  when,  as  here,  the 
declaration,  though  made  before  the  union,  was  made 
in  manifest  contemplation  of  such  union  subsequently 
taking  place. 

23  Feb.  1863. 

The  Master  of  the  Rolls,  after  recapitulating  the 
facts  of  the  case,  said  that,  when  the  same  person  became 
absolutely  entitled  to  an  estate  and  to  a  charge  on  it, 
jtrimd  facie  the  charge  was  merged ;  but  this  presump- 
tion might  be  rebutted  by  evidence  of  intention.  The 
intention  of  the  owner  might  be  shown  either  by  actual 
expression  thereof,  or  from  the  form  and  character  of 
acts  done  by  him  which  were  only  consistent  with  keep- 
ing the  chaige  alive ;  or,  when  there  was  no  other  evi- 
dence, it  might  be  presumed  from  the  interest  of  the 
owner.  There  was  not  sufficient  evidence  of  intention 
to  repel  the  primd  fade  presumption  of  merger  to  be 
gathered  from  the  deed  of  the  2nd  of  August,  1827.  At 
the  date  of  that  deed  the  life  interest  of  Mytton  was 
■till  subsisting,  and  Sir  T.  Jones  might  have  died  before 
Mytton,  in  which  event  the  chaige  must  have  been  kept 
alive ;  the  deed,  in  ftct,  contained  nothing  more  than  a 


declaration  of  the  trusts,  to  which,  in  the  events  niiicL 
had  then  happened,  the  sum  of  4,2002.  was  subject 

It  might  be  that  it  was  not  necessary  that  the  expraBk 
of  intention,  or  the  acts  from  which  the  intention  n 
inferred,  should  be  posterior  in  date  to  the  adiial  unk 
of  the  estates  ;  but  it  was  clear  l^t,  at  any  time  be&n 
such  actual  union,  the  owner  of  the  estate  could  bxn 
changed  his  intention ;  and,  consequently,  no  pjeyioQ 
expression  or  implication  from  previous  acts  could  bed 
avail,  imless  the  owner  of  the  estate  lived  until  the  ictsil 
union.  Assuming,  however,  that  a  previous  expressiis 
of  intention  was  sufficient  (on  which  point  his  Hoofi: 
expressed  no  opinion),  it  must  be  an  expression  of  the 
intention  of  the  owner  of  the  charge ;  whereas  tl»d^ 
claration  in  the  deed  of  the  2nd  of  August,  1827,  was 
the  declaration  of  the  trustees,  and  not  of  Sir  Tjrwiiitt 
Jones. 

There  was  not  sufficient  evidence  to  rebut  the  pn- 
sumption  of  the  merger  of  the  chaige  to  the  extent  of  th? 
4,2002. ,  and  it  must  be  declared  that  that  sum  was  not  i 
charge  on  the  estates,  or  any  of  them,  and  thit  ^ 
same  ought  not  to  be  raised. 

Master  of  the  Bolls.  |  g^^pi^  ^.  Anm 

18,  19  Feb.  1863.         S 

Equitable  Charge — Legal  Estate — PnorUj/— 

Costs. 

If  an  oumer  in  fee  simple  creates  equitaiMe  charp  n 
his  estate  in  favour  of  various  persons  suecessivel^i  ^ 
cannot  alter  the  equities  or  priorities  of  (hose  pertm^ 
inter  se,  by  su^bsequently  conveying  the  legal  estate  ta  of 
of  them. 

In  a  suit  to  establish  an  equitable  charge  a^/aihst  as. 
owner,  who  had  acquired  the  legal  estate  with  a^ 
notiu  of  the  existence  of  the  charge,  a  decree  was^  vnda 
the  circumstances,  made  in  favour  of  the  pUUfUifh  ^^ 
costs  up  to  and  inclusive  of  the  hearing. 

This  was  a  suit  to  establish  an  equitable  chsii^  OQ  ^ 
freehold  estate  under  the  following  drcumstances. 

The  defendant  Adams,  being  seised  in  fee  ^pl^  ^ 
the  estate  in  question,  became  bankrupt :  by  an  int^^' 
ture  dated  the  4th  February,  1857»  and  made  betweea 
Adams'  assignee  in  bankruptcy  of  the  first  pert,  Adis^ 
of  the  second  part.  Fuller  Coker  of  the  third  part,  ani* 
dower  trustee  of  the  fourth  part,  the  property  was  for 
valuable  consideration  conveyed  to  dower  uses  in  fawm 
of  Coker.  Coker  entered  into  receipt  of  the  rents,  asd 
continued  in  such  receipt  nntil  his  bankruptcy  hereinaA^^ 
mentioned. 

On  the  1st  June,  1858,  Coker  opened  a  banking  a^' 
count  with  the  plaintiffs,  who  were  bankers  at  Hertfoidi 
and  on  the  4th  of  that  month  he  deposited  with  them 
the  indenture  of  the  4th  February,  1857,  and  the  abstract 
of  title  to  the  property  therein  comprised,  by  way  " 
equitable  security  for  the  balance  for  the  time  heio^ 
of  his  account.  That  account  was  subsequently  orrr- 
drawn. 


S8  Feb.  IMS.] 


THE  NBW  REPORTS. 


461 


In  March,  1860,  Adams'  bankroptcy  was  annulled ; 
and  in  Angnst,  1860,  Adams  filed  a  bill  against  Coker 
(to  which  the  present  plaintiffs  were  not  parties),  alleg- 
ing that  the  purchase  by  Coker  in  February,  1857,  was 
made  by  him  as  a  trustee  for  Adams,  and  praying  that 
Coker  might  be  restrained  from  selling  or  incumbering 
the  property  in  question,  as  he  then  threatened  to  do. 

In  October,  1860,  Coker  became  bankrupt ;  by  his 
answer  to  Adams'  bill  (which  was  filed  on  the  Srd 
November,  1860),  he  admitted  the  facts  as  stated  in  the 
bill,  and  his  assignees  disclaimed  all  interest  in  the  pro- 
perty in  question. 

On  the  18th  July,  1861,  Adams  took  from  Coker  and 
his  trustee  a  conveyance  of  the  legal  estate,  and  there- 
upon insisted  that  he  was  entitled  to  hold  the  property 
freed  from  the  plaintifis'  equitable  charge. 

This  suit  was  instituted  in  consequence,  and  now  came 
on  for  hearing. 

SoiUhgaU,  Q.C.,  and  Marten,  for  the  plaintiffs. 
The  evidence  of  Coker  was  distinct  to  the  effect,  that, 
before  the  deed  was  deposited  with  tlie  plaintiffs,  Adams 
was  informed  by  him  that  he  was  about  to  make  such 
deposit,  and  that  Adams  (though  he  at  first  objected) 
consented  thereto ;  and,  according  to  Adams*  own  case, 
he  became  aware  that  the  deed  was  deposited  with  the 
plaintiffs  in  September,  1859,  nearly  twelve  months 
before  h6  filed  his  bill  of  Adams  v.  Coker.  But  sup- 
posing that  Coker  was,  in  fact,  a  trustee  for  Adams,  and 
that  Adams  was  not  at  the  time  aware  of  the  deposit : 
it  was  he  who  had  put  it  in  the  power  of  Coker  to 
commit  the  fraud  upon  the  plaintiffs,  and  he  could  not 
be  permitted  to  make  use  of  the  legal  estate,  which  he 
had  subsequently  acquired  with  full  knowledge  of  the 
charge,  so  as  to  defeat  that  charge  :  the  question  was 
not,  who  had  the  legal  estate,  but  who,  when  the  legal 
estate  was  got  in,  had  the  better  right  in  equity  to  call 
for  it ;  in  this  case,  the  equities  were  not  equal,  and  the 
plaintiffs*  equity  was  the  better.    They  cited, 

Jtice  V.  Bice,  2  Drew.  78. 

Cohjer  v.  Finch,  10Beav.  600  j  5  H.  L.  Ca.  905. 

Martin  v.  Sedgvnck,  9  Beav.  338. 

Clack  V.  Holland,  19  Beav.  262. 
[The  Master  of  the  Bolls  here  referred  to  WilUmghby 
V.  WUUxughtry,  1  T.  R.  768.] 

They  submitted  also,  that,  having  regard  to  the  de- 
fendant's knowledge  of  the  facts,  and  his  conduct,  the 
costs  of  this  suit,  up  to  and  including  the  hearing,  ought 
to  be  borne  by  him. 

Sdwyn,  Q.C,,  and  Herbert  Smith,  for  the  defendant. 

The  agreement  between  the  defendant  and  Coker,  as  to 
the  purchase  of  the  property,  was  admitted ;  and  Coker 
proved  that  the  defendant  had  paid  the  purchase-money. 
The  defendant  himself  denied  that  he  had  consented 
to,  or,  at  the  time,  been  aware  of,  the  deposit  of  the 
deed  with  the  plaintiffs  :  the  defendant  having  the 
prior  equity,  and  having  subsequently  got  in  the  legal 
estate,  the  plaintiffs  were  not  entitled  to  the  active  inter- 


ference of  the  Court,  in  order  to  postpone  the  defendant. 
They  cited, 

Joyce  V.  J)e  Moleyne,  2  Jo.  &  Lat.  374. 
Roberts  v.  Croft,  2  De  G.  &  J.  1. 
Hunt  V.  Elm>es,  2  De  G.  F.  &  J.  578. 
[The  Master  of  the  Rolls  referred  to  Bvans  v.  Bicknell, 
6  Ves.  174.] 
A  reply  was  not  called  for. 

19  Feb.  1868. 

The  Master  of  the  Rolls  said,  that  some  misappre- 
hension seemed  to  exist  as  to  the  effect  of  obtaining  the 
legal  estate.  If  A,  an  owner  in  fee,  created  equitable 
charges  on  his  estate  in  favour  of  B,  C,  and  D,  suc- 
cessively, A  could  not  alter  the  equities  of  B,  C,  and 
D,  by  subsequently  conveying  the  legal  estate  to  any  of 
them.  An  equitable  incumbrancer,  who  had  become 
such  without  notice  of  prior  incumbrances,  might  get  in 
a  legal  estate  which  was  outstanding  in  third  parties 
who  had  no  notice  of  prior  incumbrances,  and  the  legal 
estate  would  then  protect  him  against  the  prior  incum- 
brancers; but  a  conveyance  of  the  legal  estate  by  A., 
who  necessarily  had  notice  of  all  the  equities  and  their 
priorities,  would  not  have  the  effect  of  postponing  the 
prior  incumbrancer. 

The  present  case  depended  rather  upon  the  credibility 
of  the  parties,  than  upon  the  possession  of  the  legal 
estate.  The  witness  Coker  swore  expressly  and  posi- 
tively that  the  defendant  had  sanctioned  the  deposit  of 
the  deed  with  the  plaintiffs.  The  defendant  denied  this, 
but  his  evidence  on  other  points  was  entirely  discredited  ; 
and  HiB  Honour,  therefore,  held  it  to  be  proved,  that  the 
defendant  had  notice  of  the  deposit  at  the  time  it  was 
made. 

His  Honour  then  entered  into  an  examination  of  the 
subsequent  conduct  of  the  defendant,  and  ultimately 
made  a  decree  for  sale  of  the  proi)erty  in  question,  and 
ordered  that  the  plaintiffs'  costs,  up  to  and  including  the 
hearing,  should  be  added  to  their  security ;  and  that,  if 
the  proceeds  of  sale  should  bo  insufficient  to  pay  the 
debt  and  costs  as  aforesaid,  the  residue  of  such  costs 
should  be  paid  by  the  defendant. 

Master  of  the  Bolls.  \   j^  powrll. 
19  Feb.  1863.  ) 

Consolidated  Order  XXIX,  r.  4^-— Clearing 

Contempt, 

The  ith  rule  of  the  29th  Consolidated  Order  only 
extends  to  matters  comprised  in  the  order,  in  respect  of 
which  the  contempt  has  been  committed. 

In  tKT"  case  the  common  order  had  been  made,  that 
Powell,  who  had  been  acting  as  solicitor  to  the  peti- 
tioner, should  deliver  his  bill  within  a  specified  time, 
and  {inter  alia)  that  he  should  give  credit  for  all  sums 
received  by  him  for  or  on  account  of  the  petitioner. 

Powell  had  disobeyed  this  order  and  been  attached  ; 
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and,  subsequently,  he  had  delivered  a  bill,  showing  that 

there  was  227^.  due  from  him  to  the  petitioner. 

Broxcnc  now  applied  for  Powell's  discharge. 

AnJiihald  Smith,  for  the  petitioner,  submitted  that  he 
ought  to  be  detained  in  custody  until  he  had  either  paid 
the  227/.  into  Court,  or  given  security  for  it  (Cons.  Ord. 
XXIX.  r.  4). 

The  Master  of  the  Rolls  said,  that  the  rule  cited 
only  applied  to  matters  comprised  in  the  order  as  to  which 
the  contempt  had  been  committed.  Accordingly,  Powell 
must  pay  iuto  Court  or  give  security  for  the  costs  caused 
by  his  contempt ;  but,  to  obtain  payment  of  the  moneys 
admitted  to  be  due,  the  {Mtitioner  must  make  a  separate 
motion  upon  notice. 


Master 

19 


;  22  Feb.  1863.  i 


Will — Discretionary  Power  /or  the  Benefit  of  a 
Parent  arid  her  Children — Implied  Trusts  in 
Default  of  Appointment 

A  testatrix  gives  a  sum  of  slock  to  trustees,  upon  trust  to 
apply  the  income,  and  also  all  or  any  portion  of  the  princi' 
pal,  for  the  benefit  of  a  widow  and  her  three  children  at  the 
discretion  of  the  trustees  ;  the  widou^s  interest  to  cease  on 
marriage: — 

Held  thai,  upon  the  trustees  disclaiming,  the  widow 
became  entitled  to  a  fourth  of  the  whole  fund,  and  not 
merely  to  a  life  interest. 

This  was  a  suit,  originally  instituted  in  1857,  by  Mrs. 
Sarah  Izod,  and  revived  after  her  death  by  her  daughter 
Elizabeth  Maria  Izod  as  her  administratrix,  to  obtain 
payment  of  her  share  of  a  sum  of  600/.  bequeathed  in 
trust  by  the  will  of  Elizabeth  Izod. 

Elizabeth  Izod,  by  her  will,  dated  the  Ist  of  May, 
1850,  directed  her  executors  to  invest  a  sum  of  6002.  in 
the  names  of  Henry  Izod  and  Charles  Heaton,  in  the 
purchase  of  Government  stock  or  funds,  which  she  thereby 
gave  to  Henry  Izod  and  Heaton,  and  the  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor, 
"upontrust  to  pay  and  apply  the  dividends,  interest,  and 
annual  income  of  the  said  bank  annuities,  and  also  aU 
or  any  portion  of  the  principal  thereof,  to  or  for  the 
benefit  of  Mrs.  Sarah  Izod,  the  widow  of  my  son  Joseph 
Izod,  and  of  his  three  children,  Thomas  Izod,  William 
Henry  Izod,  and  Elizabeth  Maria  Izod,  in  such  manner, 
shares,  and  proportions,  at  such  time  or  times,  under 
such  conditions,  and  for  such  purposes^  as  they  the  said 
Henry  Izod  and  Charles  Heaton,  or  the  survivor  of 
them,  or  the  executors  or  administrators  of  such  sonrivor, 
shall  in  their  or  his  absolute  and  unoemtrolled  discration 
think  proper ;  but  if  the  said  Sarah  Izod  shall  maxry 
again,  then  I  direct  that  her  interest  under  this  my  wiU 
shall  cease  and  determine.  And  I  hereby  declare  that  the 
said  Heniy  Izod  and  Charles  Heaton  shall  not  be  ac- 


countable to  the  said  Saimh  Isod,  or  to  any  of  lb 
children  of  my  said  son  Joseph  Izod,  or  to  any  pei»a 
daiming  by,  under  or  in  trust  for  her,  them,  or  asj  of 
them,  for  the  manner  in  which  they  shall  exercise  the 
discretionary  powers  hereby  vested  in  them.'* 

The  testatrix  died  inl856,  and  Henzy  Izod  andHoOai 
declined  to  act  as  trustees  of  this  6002. 

Mrs.  Sarah  Izod  did  not  many  a^un. 

ffobhouse,  Q.a,  and  T.  A.  Roberts,  for  the  plsinti^ 
contended  that  the  rule  that  ^ere  a  power  of  appointsiait 
had  not  been  exercised,  a  trust  was  to  be  implied  far  all 
the  objects  of  the  power  equally, 

Brown  v.  Higgs,  5  Yes.  495,  8  Yes.  561, 
was  applicable  even  where  the  objects  were  a  parent  ud 
her  children, 

Pyne  v.  Franklin,  5  Sim.  458. 

Penny  v.  Turner,  2  Ph.  493  ;  15  Sim.  368. 
The  present  case  was  distinguishable  from 

CrockeU  v.  Crockett,  2  Ph.  553, 
and  cases  of  that  daas.  There  the  legacy  wasgiTento 
the  head  of  the  iamily,  who  was  to  distribute  it  as  ske 
might  think  most  for  the  benefit  of  the  whole  fomilj. 
Here,  the  power  of  distribution  was  given  to  other 
persons. 

The  proviso  for  cesser,  if  Sarah  Ixod  should  man; 
again,  was  not  inconsistent  with  this  view.  The  tesUtiix 
had  intended  the  fund  to  remain  in  the  hands  of  thi 
trustees,  and  be  distributed  by  them  as  it  might  be 
required,  and  the  object  of  the  proviso  was  to  prerfat 
any  further  payments,  either  of  income  or  of  capital,  to 
the  mother,  in  case  she  married  again. 

Lloyd,  Q.C.,  and  Prendergast,  for  the  executon>  con- 
tended, that  the  only  reasonable  constmctlon  vas  to 
give  a  life  interest  to  the  mother,  and  the  capital  to 
the  children  {Crockett  v.  CrockeU),  and  that  the  voi^ 
of  the  will,  if  read  distributivelyy  would  bear  tlii^ 
construction. 

22  Fjbb.  1868. 

The  Master  of  the  Bolu  held,  that  the  6007.  was 
divisible  in  fourths  betweoi  the  mother  and  the  thne 
children.  He  had  been  somewhat  puzzled  by  the  ^ 
claration,  that;  if  the  mother  mairied  again,  her  interest 
should  cease.*  But  the  power  extended  to  capital,  as 
well  as  income,  and  the  trustees  might,  therefore,  have 
given  her  any  portion  of  the  capitaL  Consequently, 
the  rule  laid  down  in  Brown  v.  Higgs  must  be  applied, 
and  the  fund  must  be  divided  equally  between  the 
four  objects  of  the  power.  The  rule  established  io 
Crockett  v.  Crockett  did  not  apply,  as  it  would  hare 
done  if  the  case  had  been  one  oi  a  simple  gift  to  * 
parent  and  her  children^ 

Note,*— An  to  the  eflfect  of  a  proviso  for  cesser  oo 
bankruptcy,  Ac.,  or  alienation,  in  cutting  down  as  t^ 
lute  interest  to  a  life  interest,  see 

Bamks  v.  BratthufaiU,  1  N.  B.  809. 


28  Fbb.  1888.] 
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Master  of  the  BoUb.  )  JU  Ths  West  Silysb  Bank 
21  Feb.  1868.         )  Mining  Coxfant  (Luiited}. 

Winding  up — Jurisdiction — 19  <fe  20  Vict,  c,  47 — 
25  ^  26  Vict.  e.  89,  s.  207. 

Wh/BT*  a  retoUOiom  for  9olvniariiy  windmg  up  a  com- 
pany  regiatend  under  the  19  d:  20  Viet,  c  43  heu  been 
passed,  previously  to  the  Companies  Act,  1862,  coming  into 
cperaUon,  the  Court  of  CKamoery  has  not  jurisdidion  to 
wind  up  suth  compeanfff. 

This  was  a  petition  for  the  winding  np  of  "Uie  West 
SHver  Bank  Mining  Company  (limited).  The  company 
was  registered  under  the  Joint  Stock  Companies  Act, 
1856  (19  &  20  Vict.  c.  47).  A  resolution  for  a  volraitary 
winding  up  was  passed  in  August,  and  was  confirmed  on 
the  15th  September,  1862. 

Moaaburgh,  for  the  petitioner. 

F.  J.  Wood,  for  the  comx)any,  took  the  preliminary 
objection  that  the  Court  of  Chancery  bad  no  jurisdiction 
in  the  present  ease.  The  resolution  lor  winding  up  the 
company  voluntaiily  was  passed  before  the  Companies 
Act,  1862,  came  into  operation  ;  the  company,  therefore, 
was  to  be  wound  up  in  the  same  manner  and  with  the 
same  incidents  as  if  that  Act  had  not  been  passed, 

25  &  26  Vict.  c.  89,  s.  207 ; 
consequently  the  Court  of  Bankruptcy  having  jurisdic- 
tion in  the  place  in  which  the  registered  office  of  the 
company  was  situated  was  the  proper  Court  to  apply  to, 

19  &  20  Vict.  c.  47,  s.  60. 
He  referred  to,  and  distinguished, 

Lowndes  t.  The  GameU  and  Moseley  Cold  Mining 
Company  of  America  (Limited),  2  J.  ft  H.  282. 

Swameton,  for  the  liquidator  of  tbe  company,  sup- 
ported the  objection. 

Boxbwrgh,  in  reply,  signed  that  the  207th  sect,  of  the 
Companies  Act,  1862,  did  not  specify  that,  in  cases 
within  that  section,  the  winding  up  was  to  be  in  the  same 
Court  as  if  that  Act  had  not  passed  :  and  that  the  object 
of  the  Act  was  to  abolish  the  jurisdiction  of  the  Court  of 
Bankruptcy,  and  transfer  it  to  the  Court  of  Chancery, 
which,  by  the  81st  sect,  of  the  same  Act,  was  empowered 
to  wind  up  companies  generally. 

The  Master  of  the  Rolls  held  that  the  objection 
must  be  allowed ;  the  company  was  to  be  wound  up  in 
the  same  manner,  and  witb  the  same  incidents,  as  if  the 
Act  of  1862  had  never  been  passed,  and,  consequently, 
in  the  Court  of  Bankruptcy.  The  petition  musty  there- 
fore, be  dismissed  with  costs. 

MaBter  Of  the  BoUa.  |  ^addick  ^.  Cook. 
24,  26  Feb.  1868.  ) 

Fractice — Parties  —  Mortgage — Foreclosure  or 
Sale  where  one  Defendant  Out  Of  Jurisdiction. 

Where  the  defendants  uho  have  appeared  are  only  in- 


terested in  two-thirds  of  the  mortgaged  property,  the  persons 
entitled  to  the  other  third  being  merely  named  as  de- 
fendants out  of  the  jurisdiction,  a  mortgagee  canned  oUain 
a  decree  for  the  sale  orforedosure  either  of  the  ufhole  prO' 
pertyor  of  the  two-thirds. 

This  was  the  hearing  of  a  suit  for  the  sale  or  fore- 
closure of  certain  freehold  hereditaments,  upon  which  the 
plaintiff  had  a  l^al  mortgage  to  secure  an  original  debt  of 
100/.  and  interest,  and  a  further  charge  of  60{.  and 
interest. 

Richard  Cook,  the  owner  of  the  equity  of  redemption, 
by  his  will,  dated  the  30th  day  of  September,  1852, 
devised  the  mortgaged  property  to  James  Silk  and  James 
Aukrett,  their  heirs  and  assigns,  in  trust  for  his  wife 
during  widowhood,  and  after  her  decease  or  marriage  in 
trust,  for  the  maintenance  of  the  two  younger  of  his 
three  children,  until  the  youngest  of  them  should  attain 
the  age  of  twenty-one  yeara^  and  then  upon  trust  that 
the  trustees  should  sell  and  stand  possessed  of  the  pro- 
ceeds in  trust  for  his  three  children,  £mma»  £leanor, 
and  Heniy,  in  equal  shares. 

The  testator  died  in  1853,  andlus  will  and  codicil  were 
proved  on  the  14th  of  March,  1858,  by  Silk  and  James 
Aukrett.  Silk  died  in  1854,  and  Mrs.  Cook,  the  widow, 
married  again  previously  to  the  institution  of  the  suit. 

The  testator's  daughter,  Emma,  had  attained  twenty- 
one,  and  had  married  the  surviving  trustee,  James 
Aukrett,  and  they  both  had  left  this  country  for  Australia. 

The  defendants  named  in  the  bill  were  Eleanor  Cook 
and  Henry  Cook,  who  were  still  both  infants  under  the 
age  of  twenty-one  years,  and  James  Aukrett,  and  Emma 
his  wife  (both  out  of  the  jurisdiction) ;  but  only  the  two 
infant  defendants  had  appeared. 

£.  K.  Karslahe,  for  the  plaintiff,  asked  for  a  decree 
for  a  sale  of  the  whole  property.  If  he  was  not  entitled 
to  that,  he  would  take  a  decree  for  the  foreclosure  of  the 
two-thirds  belonging  to  the  infant  defendants. 

J5r.  C.  Phear,  for  the  infant  defendants,  objected,  that 
the  trustee,  and  the  third  cestui  que  trust,  were  not 
parties  to  the  record.  The  present  case  did  not  come 
within  any  of  the  rules  of  the  42nd  sect  of  15  k  16  Vict 
c.  86,  and  before  that  Act  all  the  mortgagors  were  neces- 
saiypartiefl^ 

Browne  r.  Blount,  2  R.  ft  My.  83. 

[The  Master  of  the  Bolls  mentioned 
Tanfield  v.  Irvine,  2  Russ.  149.] 
He  also  contended  that  the  mortgage  contract  did  not 
anthorise  the  foreclosure  of  a  part  only  of  the  mortgaged 
estate. 

E.  K.  Karslake  (in  reply)  aUeged  that  Mr.  Aukrett 
had  never  acted  as  trustee,  and,  therefore,  the  infant 
defendant  Henry  Green,  as  the  testators  heu;  was  a 
constructive  trustee,  and  sufficiently  represented  Mrs. 
Aukrett*s  share  (9th  rule  of  sect  42).  The  51st  sect 
empowered  the  Court  to  adjudicate  between  some  of  the 
parties  interested  in  the  absence  of  the  othen. 
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Ab  to  the  old  practice,  he  cited, 
Rogers  y.  LirUon,  Bunb.  200  ; 
and  argued  that  this  was  a  mere  technical  objection,  as 
a  sale  would  really  be  for  the  benefit  of  the  infants,  and 
would  have  been  ordered,  as  a  matter  of  course,  in  a  suit 
instituted  on  their  behalf  as  plaintiffs. 

The  Master  of  the  Rolls  said,  that  he  could  not 
make  a  decree  against  a  mortgagor  who  was  not  before 
the  Court,  and  it  made  no  difference  whether  he  was 
entitled  to  the  equity  of  redemption  in  the  whole  of  the 
mortgaged  property,  or  only  in  one-third  of  it.  The 
cause  must  stand  over  to  enable  the  plaintiff  to  make 
Mr.  and  Mrs.  Aukrett  parties  to  the  record.  He  was 
not  disposed  to  interfere  with  the  plaintiff's  entering 
into  possession  of  the  mortgaged  property. 

The  Master  of  the  Rolls  subsequently  (Feb.  26)  gave 
the  infant  defendants  the  costs  of  the  day. 


Zindersley,  V.-0. 

19  Feb.  1863. 


} 


Forbes  v.  Tanner. 


Practice — Production  of  Documents, 

If  in  an  administration  suit  hy  a  legater^  wJiose  legacy 
is  charged  an  real  estate^  the  cxeciUors  admit  assets,  the 
legatee  is  not  entitled  to  the  production  of  documents 
relating  to  the  testator* s  real  estate. 

This  was  an  adjourned  summons  from  Chambers,  taken 
out  by  the  plaintiffs  for  a  further  affidavit  by  the  de- 
fendants, the  executors  of  James  Tanner,  as  to  docu- 
ments in  their  possession. 

The  bill  was  filed  by  two  legatees  under  the  will  of 
James  Tanner,  whose  legacies  were  charged  upon  his 
Teal  estate,  against  his  executors,  who  were  also  resi- 
duary legatees  and  devisees,  for  an  account  of  what  was 
due  on  their  legacies,  and  for  the  administration  of  the 
testator's  estate. 

The  executors  by  their  answer  admitted  assets  suffi- 
cient to  pay  the  plaintiffs'  legacies  and  for  all  the  pur- 
poses of  the  suit. 

The  plaintiffs  took  out  the  usual  summons  for  the 
production  of  documents  by  the  defendants,  the  exe- 
cutors, and  the  latter  by  their  affidavit  admitted  the 
possession  of  documents  relating  to  the  testator's  real 
estate,  but  submitted  that,  as  they  admitted  assets, 
such  documents  were  immaterial,  and  that  it  was  un- 
necessary to  set  forth  a  list  thereof. 

The  plaintiffs  took  out  the  present  summons,  insisting 
that  they  had  a  right  to  know  the  particulars  of  the 
documents,  with  a  view  to  their  production. 

Olasse^  Q.(7.,  and  TT.  B,  Terrell,  for  the  plaintiffs. 

The  executors  may  prove  insolvent ;  in  that  case  there 
must  be  an  account  of  the  real  estate,  to  which  the  docu- 
ments relate. 

Baily,  Q.(7.,  and  E,  F,  Smith,  for  the  defendants. 
Olasse,  Q.C.,  in  reply. 


EiKDERSLEY,  Y.-C.  sald,  that  the  question  lu, 
whether  the  documents,  of  which  the  pluntiffs  dtimcd 
the  production,  would  assist  their  case  at  ^e  heann^ 
Now,  as  the  executors  bad  admitted  assets,  the  oolj 
decree  to  which  the  plaintiffs  would  be  entitled  woiild 
be  a  personal  decree  against  the  executors  for  the  pig- 
ment of  their  legacies^  but  the  production  and  inspectks 
of  these  documents  would  not  assist  them  in  ohtaiiuBg 
such  a  decree. 

It  was  said  that  the  executors  might  prove  insolvent ;  if 
so,  no  doubt  the  legatees  would  have  their  remedy  agamst 
the  testator's  real  estate ;  but  there  was  no  precedent  for 
a  decree  directing  the  payment  of  legacies,  and,  indefal! 
of  payment,  an  account  of  the  testator's  estate. 

The  application  must  be  refused.  The  costs  to  le 
costs  in  the  cause. 

Kindersley,  V.-C.  )  Ue  Sutton's  Estate. 


21  Feb.  1863. 


Sutton  v.  Bees. 


Landlord  and  Tenant — Distress — ReeoMT, 

A  landlord,  who  does  not  distrain  the  goods  of  )i\s^' 
ceased  tenant,  of  whose  estate  a  receiver  has  been  appoi^id^ 
is  not  entitled  to  have  his  rent  paid  trnt  of  the  pnccedt  &: 
the  sale  of  such  goods  in  priority  to  other  creditors. 

This  was  an  adjourned  summons  upon  an  applicadii 
by  Christopher  Talbot  to  be  examined  pro  inlcrtsK  iw 
as  to  the  chattels  in  a  house  held  by  Jcnkin  Sttttos,  t!i2 
testator  in  the  cause,  in  his  lifetime,  as  tenant  from  J^ 
to  year  to  the  applicant,  and  for  an  order  that  dtf 
receiver  in  the  cause  should  pay  the  applicant  out «? 
the  produce  of  the  sale  of  such  chattels  a  half-jevi 
rent  for  the  house,  which  became  due  after  the  testatort 
death. 

The  testator  died  in  August,  1862  ;  and  in  December, 
1862,  an  order  was  made  on  summons  for  the  admisii* 
tration  of  his  estate,  and  a  receiver  was  appointed  to  g!^ 
in  and  collect  the  outstanding  personal  estate. 

On  the  12th  of  January,  1863,  Talbot  gave  notice  to 
the  receiver  that  the  rent  was  due,  and  demanded  pay- 
ment ;  and  on  tlie  following  day  tho  receiver  sold  tb? 
chattels  in  the  house ;  whcreux)on  Talbot  made  the  pre- 
sent application. 

Speed,  for  the  applicant. 

The  landlord  might  have  distrained,  if  there  had  beec 
no  receiver ;  the  Court  will  not  allow  his  rights  to  ^ 
prejudiced  by  the  appointment  of  the  receiver,  but  vi- 
give  him  a  lien  on  the  proceeds  of  the  sale. 

Ray,  for  the  plaintiffs. 

The  landlord  could  have  no  lien  without  actnal  dis- 
tress ;  he  might  have  obtained  leave  from  the  Gooi^  to 
distrain  after  the  appointment  of  the  receiver. 

Speed,  in  reply. 

KiNDERSLET,  V.-C,  Said,  that  the  only  S^^^ 
between  the  landlord  and  other  creditors  was  his  # 
of  distress,  by  exercising  which  he  might  have  ol 
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s  lien  upon  the  chattels ;  but  after  the  sale  of  the  chat- 
tels that  right  was  gone.  It  was  true  that,  after  the 
receiver  was  appointed,  the  landlord  could  not  have  dis- 
trained without  the  leave  of  the  Court ;  but  he  had  taken 
no  steps  to  obtain  that  leave,  and  there  was  nothing  to 
show  that  he  ever  intended  to  distrain. 

The  mere  demand  of  rent  without  actual  distress  would 
not  have  prevented  an  executor,  nor  could  it  prevent  the 
receiver,  from  selling  the  chattels. 

The  landlord,  therefore,  was  too  late;  he  might  by 
gi'eater  vigilance  have  secured  his  lien  ;  but  he  was  now 
in  the  same  i)osition  as  the  other  creditors.  The  appli- 
cation must  be  refused,  with  costs. 


>  ^'"^'    \  SOHOLBFIBLD  17.  RSDFERX. 
18C3.         J 


24,  25  Feb. 


Will — Bequest — Annuity  or  Legacy — Conversion — 
Tenant  for  Life-^Apportionment, 

A  bequest  qfiOOl,  a  year  far  Jive  years  to  each  executor 
is  payable  out  of  income. 

There  is  no  equity  to  an  apportionment  between  tenant 
for  life  and  remainderman  of  the  purchase-money  of 
securities  sold  betufeen  dividend  days. 

This  was  an  administration  suit. 

A  testator  bequeathed  to  trustees  and  executors  his 
residuary  personal  estate  upon  trust,  to  convert  the 
same  into  money  at  such  time  and  in  such  manner  as 
they  should  think  expedient,  to  pay  debts,  legacies,  &c., 
and  to  set  apart  a  sufiicient  sum  for  providing  the  annui- 
ties or  allowances  bequeathed  to  his  executors.  And  the 
testator  gave  to  each  of  his  said  executors  and  trustees 
the  sum  of  400/.  a  year  for  five  years  after  his  decease,  in 
consideration  of  the  duties  they  would  have  to  perform  ; 
but  provided  that  if  any  of  tHem  should  cease  to  be  a 
trustee,  then  his  allowance  or  annuities  should  go  to 
such  trustee^s  successor  for  the  remainder  of  the  said 
term,  or  so  much  thereof  as  he  might  act  as  trustee  ; 
and  upon  trust  as  to  part  of  the  residue  of  such  personal 
estate  for  certain  persons  absolutely,  and  as  to  other 
X>arts  to  certain  persons  for  life  respectively  with 
limitations  over. 

The  two  following  questions  arose  : — 

Whether  the  bequest  to  the  executors  or  trustees  was 
payable  out  of  income  or  capitaL  * 

Whether  the  purchase  money  arising  from  the  sale  of 
certain  securities,  which  formed  part  of  the  estate,  was 
to  be  apportioned  between  the  tenants  for  life  and  the 
remaindermen,  according  to  the  period  which  had  elapsed 
since  the  last  dividend  day. 

£ailyy  Q,.C.,  and  Speed,  for  the  executors. 

Glasse,  Q.C.,  OdHtrne,  Q.C,  Waller^  and  Sergeant,  for 
tenants  for  life,  cited,  as  to  apportionment  of  |purchase- 
money, 

Lord  Londesborough  v.  SommervilU,  19  Beav.  295. 


SfMpter,  Q.C.,  and  Osier,  for  remaindermen,  cited,  as 
to  the  bequest  to  the  executors, 
Yates  V.  Yates,  28  Beav.  637. 

ffobhouse,  Q.C.,  and  Bristowe,  for  persons  having  an 
absolute  interest  in  part  of  the  residue. 

KiXDERSLEY,  Y.-C,  said,  that  to  treat  each  annual 
payment  to  the  executors  as  a  separate  deferred  legacy, 
would  be  to  make  that  complex  which  was,  in  fact,  veiy 
simple.  The  testator  had  himself  called  the  bequests 
annuities  ;.  and  the  number  of  years  made  no  difference, 
nor  did  the  reason  for  the  bequests.  They  were  an- 
nuities, and  must  be  paid  out  of  income.  The  second 
question  come  before  the  Court  for  the  first  time, 
although  the  conversion  of  securities  was  a  thing  of 
constant  occurrence.  It  was  obvious  that  the  price 
received  for  securities  was  greater,  according  to  the 
distance  from  the  last  payment  of  dividend.  The 
tenants  for  life  claimed  an  apportionment  of  the  pur- 
chase-money because  of  such  greater  price.  Bat  if  they 
hod  such  an  equity,  the  remaindermen  must  have  a 
similar  equity  on  reinvestment ;  one  must  be  set  against 
the  other,  for  the  advantage  to  either  side  would  rarely 
compensate  for  the  trouble  of  an  account  In  the  case 
of  Lord  Londesborough  v.  SommervUU,  an  estate  was 
contracted  to  be  purchased  in  January ;  and  to  provide 
the  purchase-money,  stock  had  to  be  sold  in  the  previous 
November,  whereby  the  tenant  for  life  lost  a  whole 
dividend.  The  Master  of  the  Rolls  decided,  that  he  had 
an  equity  for  an  apportionment  in  consideration  of  the 
gi-eater  price  got  by  selling  the  stock  with  the  dividend. 
But  the  equity  claimed  in  this  case  was  very  different. 
There  was  no  precedent  for  such  an  equity  as  this  ;  and 
His  Honour  could  not  introduce  a  practice  which  would 
be  a  terrible  scourge  to  all  estates  requiring  conversion. 
The  tenants  for  life  had  no  equity  to  an  apportionment 
of  the  purchase -money  arising  from  the  sale  of  the 
securities. 


Stuarty  V.-C. 

26  Feb.  1863 


:i 


Tracy  v.  SMixir. 


Practice^ Motion  to  Disclmrge  Order  for  Service 
oat  of  Jurisdiction — Evidence, 

Where  an  order  for  service  oui  of  the  jurisdiction  has 
been  made  ex  parte,  the  Court  will  not  discharge  it  upon 
affidavits  controverting  the  facts  alleged  in  the  bill. 

This  was  a  motion  to  dischai*ge  an  order  made  for 
service  out  of  the  jurisdiction. 

The  defendants  moving  were  executors  and  trustees, 
resident  in  Scotland ;  and  the  bill  had  charged  in  effect 
that  they  were  the  personal  representatives,  in  England, 
of  a  man  against  whose  estate  relief  was  sought. 

The  order  to  serve  them  had  been  obtained  ex  parte, 
and  they  had  since  entered  a  conditional  appearance,  for 
the  purpose  of  moving  to  discharge  it. 

They  filed  affidavits,  alleging  that  their  testator  lived 
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and  died  a  domiciled  Scotcfaman,  had  no  real  or  personal 
property  in  England,  nor  any  personal  representative 
there ;  but  that  they  were  themselves  exeoutcMrs  and 
trustees  for  him  in  Scothmd  of  a  trnst  deed  and  will,  in 
the  Scotch  form.  Upon  these  fiEicts,  they  now  moved  to 
discharge  the  order. 

Bacon,  Q^C,  and  Ersikitie,  in  support  of  the  motion, 
died, 

BUnkiTUop  V.  BlenJcinaop,  2  Ph.  607. 

Innes  r.  Mitchell,  4  Drew.  57,  141 ;  1  De  6.  &  J. 

428. 
Maclean  v.  Dawson,  27  Beav.  25. 

Malins,  Q.  C^  and  Fry,  for  the  plaintiff. 

The  Yice-Chancellor  said,  that  the  order  had  been 
properly  made  npon  the  facts  as  they  appeared  in 
the  bill.  The  defendants  could  not  seek  to  set  it  aside 
by  pleading  fresh  matter  on  a  motion  to  dischaiga. 
That  was  an  attempt  to  meet  the  case  informally,  and*  to 
nullify  recent  acts  of  legislation  by  a  return  to  obsolete 
evasions  and  delays  of  justice.  The  motion  must  be 
Tofdsed. 


,j  ^T^^^Zr^^^    \   Tottenham  v.  Greek. 
14,  16, 18,  20  Feb.  1868.    ) 

SeverdoTier — ^Post-obit  Security — Voluntary  Band 
"^NoHct^^^AjuigneM — JSettled  Account 

An  aecotmt  mtUed  and  signed  for  (he  purpose  of  a  post- 
obit  security  is  not  condusive  between  a  reversUnur  and 
ike  person  dealing  with  him,  so  as  to  preclude  the  former 
from  impeaching  the  security.  But  the  right  of  the  re- 
versioner to  reopen  the  accounts,  does  not  extend  to  im- 
peaching preoious  securities,  not  of  a  post-obit  character, 
forming  items  in  the  ocoounL 

A  person  aXUnoing  a  voluntary  bond  to  remain  in  the 
hands  of  his  agent,  for  thepurpose  of  raising  money  on  it, 
is  hound  by  his  agenCs  acts,  though  he  never  receives  any 
of  the  money  raised;  hut  the  assignu  of  it  can  only  hold  it 
as  security  for  the  amount  actually  adsanoed  on  it  to  the 
agent. 

The  assignee  of  a  post-obit  security  takes  U  with  notice 
of  all  its  incidents— ^including  the  right  of  the  reversioner 
to  reopen  an  account  settled  between  hvamLf  and  the 
original  morigagse.  The  revertumer  is  not  bound  even  as 
against  submortgagees  by  a  recital  inihe  mcrlgage^dsed 
of  an  account  having  been  so  settled. 

The  object  of  this  suit  was  to  obtain  the  re-convey- 
ance of  the  premises  comprised  in  a  postntbit  martgage, 
and  the  delivery  up  of  certain  bonds,  ftc.,  to  be  cancelled, 
on  the  terms  of  tiie  plaintiff  paying  such  sums  as  the 
defendants  should  be  entitled  to. 

In  the  year,  1856,  an  Irish  estate  called  "Qlenade** 
stood  limited  to  the  plaintiff  in  tail  male,  subject  to  his 
fiither's  life  estate,  and  to  a  power  in  his  lather  to 
appoint  amongst  hia  children*  The  &ther  had  been 
a  lunatic  sinee  1880,  and  had  been  pronounced  incurable 


by  two  eminent  phymciana  By  a  deed  of  February  4^ 
1852,  the  plaintiff  had  enlatged  hia  estate  tail  to  m  hase 
fee.    The  l^gal  estate  was  out-standing. 

By  an  indenture  of  September  19, 1856,  after  reciting 
that  the  plaintiff  was  indebted  to  the  defendant  F.  W. 
Green  on  bonds,  and  other  securities,  in  sums  awwwmting 
to  2,008/.  8f.  Sd.,  as  appeared  by  aoeonnta  stated,  and 
settled  between  them,  and  an  agreement  for  &  liutfaa 
loan  of  500;.,  and  recitals  to  the  effect  that  6,01dl.,  pay- 
able within  six  months  after  the  death  of  the  fathff, 
had  been  ascertained  by  J.  J.  Downes,  an  eetnary  ap- 
pointed by  the  parties,  as  the  equivalent  of  2,508^  9s,  &C 
—it  was  witnessed  that  the  pluntiff  conveyed  the  Glenada 
estate  to  the  defendant  F.  W.  Green  in  fee,  aabject  to 
redemption  on  payment  of  6,013Z.  immediately  after  the 
father's  death,  or  within  six  months  from  his  death, 
with  interest  at  six  per  cent 

The  account  recited  as  settled,  which  had  been  pre- 
pared by  F.  W .  Green,  and  was  signed  by  the  plaistifl^ 
was  in  the  words  taal  figures  following : — 

"  London,  July  7th,  1856. 
'^LoiTUs  Abraham  Tottenhajl 
«To  Fred.  W.  Green. 

£     s.  d.        £     s,  d. 
•<To  bond,  dated  17  Aug.  1852    516    0    0 

Interest,  at  6  per  cent  ) 
4yeaxs     •        •        .  > 
Bond      .  .    250   0   0 

Interest,  at  6  per  cent 
4year8    • 
Bond     .  .        .    120   0    0 

Interest,  at  6  per  cent. ) 
4  yean    •        •       .i 
Bond     .  .        .    400   0   0 

Interest,  at  6  per  cent  ) 
8  yearn   •        .        .1 
Bin  due  7th  Dec.  1852  .    100   0   0 

Interest      •        .        •  22 10   0 

Bill  due  15th  Oct.  1858  .    115   0   0 
Interest      •        •        .  19   0  0 


»• 


:l 


» 


i> 


124    0    0 


<W   0    0 


28    0  0 


72   0   0 


91 


99 


1,501    0    0 
82510    0 


£325  10    0 


1,825  10 

0 

Insurance  on  life  of 

Ij.  A«  T.         •        t 

86    0 

0 

lawchaii^       •       • 

27   9 

8 

1,988  19 

8 

Further  costs,  charges, 

stamps,  8sc.       .        • 

70   6 

0 

Amount  due  this  day  .  £2,008 19    8" 

The  plaintiff  diq;iuted  the  consideration  for  the  aevenl 
bonds  mentioned  in  the  above  account,  and  particulariy 
for  the  fourdi  bond  for  400{.    The  plaintiff  had  execntal 
this  bond  in  favour  of  one,  Windsor,  in  the  penal  snm 
8002. ,  conditioned  for  the  payment  of  400^  on  Jannaiy 
1858,  fcff  the  pufpoee  of  enabling  him  to  zaiie  money 
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for  the  plftintiff.  UTothing,  however,  appeared  to  have 
come  to  the  plaintiff's  hands  in  respect  of  the  bond. 
By  deed  of  Kovember  8,  1858,  Windsor,  in  consi- 
deration of  ISOl.,  assigned  the  bond  to  F.  W.  Green, 
vho  had  entered  np  and  registered  judgment  npon  it 
ugainst  the  plaintiff  in  Ireland.  F.  W.  Green  claimed 
to  hold  the  bond  as  secimty  abo  for  other  sums  dne  to 
him  from  Windsor. 

It  appeared,  from  the  dates  of  the  serend  bonds,  l3iat 
the  interest,  as  charged  in  the  account,  was  in  each 
case  calcnlated  for  too  long  a  period. 

Circomstances  were  alleged  by  the  plaintiff  to  show 
that  he  signed  the  account,  and  admitted  the  validity  of 
Windsor's  bond  only  under  pressure. 

F.  W.  Green  had  submortgaged  lus  security  from  the 
plaintiff,  (1)  to  the  defendant,  S.  Green  ;  (2)  to  the  defen- 
dants a  H.  N.  Green  and  G.  W.  Green ;  (3)  to  the 
defendants  W.  Hiles  and  others.  No  inquiries  were 
made  of  the  plaintiff,  or  his  solicitor,  by  or  on  behalf  of 
any  of  the  submortgagees. 

There  was  a  further  part  of  the  case  respecting  a  later 
transaction^  in  which  W.  F.  Green  had  taken  a  mortgage 
for  the  posirMb  value  of  the  full  amounts  of  certain 
bills,  which  had  been  already  discounted  on  the  footing 
of  their  being  posi-dbU  securities  only.  This  transaction 
was  given  up  by  the  defendant's  counsel,  almost  without 
aigumenl 

The  points  principally  argued  were— 

1st.  Whether,  and  how  far,  the  plaintiff,  as  between 
himself  and  W.  F.  Green,  was  bound  by  the  settled 
account. 

2nd.  As  to  the  amount  for  which  W.  F.  Green  could 
hold  Windsor's  bond  as  security. 

3rd.  Whether,  and  how  tai  the  plaintiff,  as  between 
himself  and  the  submortgagees,  was  bound  by  the  recitals 
in  the  mortgage  deed  of  September  19,  1856  ;  and  if 
purchasers  for  value  without  notice,  how  far  could  the 
submortgagees  avail  themselves  of  that  defence. 

4th.  As  to  the  costs  of  the  suit. 

IkuM,  0,0.9  Sauikgate^  Q.a,  wiF.  if.  CM,  tor  the 
plaintiff,  dted,  on  the  8rd  point, 

CocktUr.  TafloTf  15  Bear.  108. 

Park&r  v.  Clarke,  30  Bear.  54. 

Manner.  JHetm,  3H.  L.  Ca.  787. 

Chambers  v.  OMwin,  5  Yea.  884 ;  9  Yea.  354* 

NorriOi  y.  Mor^uM,  5  Madd.  475. 

BradwM  v.  CaUhpoU,  8  Swan&  78  n. 

WiUiams  r.  SoneU,  4  Yes.  889. 
On  the  4th  point, 

Bromley  v.  SrnUh,  26  Bear.  644. 

TdUnt  V.  aUmifwth,  IJo.  &  H.  484. 

SL  Albyn  r.  Harding^  27  Beav.  15. 

Ths  SolieUor^Oeneml  and  Druee^  for  F.  W.  Green, 
cited,  on  the  2nd  point, 

Perry  Herridt  r.  AUtBood,  25  Bear.  205 ;  2  De 

G.  ft  J.  21. 
Payne  v.  Mortimer,  1  Giff.  118  ;  4  De  G.  ft  J.  447. 
Zord  Aldborougkr.  Trye,  7  CI.  ft  F.  457. 


(Hffard,  Q.0,,  and  Eddie,  for  the  Greens,  submorU 
gagees,  cited,  on  the  8rd  point, 
Cory  V.  Eyre,  unreported. 

Eyre  v.  Eurmeeter,  10  W.  R.  587,  Ho.  Lds.  (Irelaad), 
PhiUipe  V.  PhUlipe,  31 L.  J.  Ch.  82L 
Sugd.  Y.  ft  P.  (ed.  1862,)  p.  796. 
Eotoen  v.  Evans,  1  Jo.  ft  Lat.  268. 
Joyce  V.  2>«  Moleyru,  2  Jo.  ft  Lat  874. 
Peimyr.  WaU$,  2  De  a  ft S.  501;  1  M.  fta  150. 
Eice  T.  Mice,  2  Drew.  78. 
AUomey-Oeneral  v.  Wilkme,  17  Beav.  285. 

EoU,  Q.C,  aji^  Lindley,  for  W.  HQes  and  othexa^  cited, 
on  the  8rd  point, 

JoTus  V.  Smith,  1  Ha.  48. 
West  V.  Rtid,  2  Ha.  249. 
WaUwyn  v.  Lee,  9  Yes.  24. 
Colyer  v.  Finch,  5  H.  L.  Ca.  920. 
MUford  on  Pleading  (274). 
Cfarrard  v.  Framkel,  30  Beav.  445. 

Wood,  Y.-C,  on  the  first  point,  said,  that  the  account 
stated  and  recited  in  the  mor^sge  deed  as  settled,  wis 
so  stated  for  the  express  purpose  of  the  post-obit  security. 
It  could  not,  therefore,  be  set  up  by  the  defendant,  F. 
W.  Green,  as  conclusive,  on  the  question  of  value  given, 
as  against  the  phintiit  To  h<dd  otherwise  would  be  to 
reduce  to  a  nullity  the  protection  thrown  by  the  Oourt 
over  reversioners  and  expectant  heirs,  iHio  might  easily 
be  induced  to  put  their  hand  to  anything,  as  a  condition 
of  obtaining  money.  As  to  the  bonds  and  seenritiea^ 
however,  which  were  involved  in  the  account,  the  plain* 
tiff  was  in  a  different  position.  Thoee  seenrities  wera 
given  some  years  before  the  mwtgagey  and  not  as  post-Mt 
securities,  or  with  any  rsfeienoe  to  the  plaintiff's  position 
as  revenioner.  They  could  only  be  impeached  for  fraud 
alleged,  and  proved.  The  question,  therefore,  would 
be  how  far  was  the  account  justified  by  the  documents 
showing  the  previous  transactions  between  the  parties. 
His  Honour's  conclusion  on  the  evidence  was,  that  the 
plaintiff  had  himself,  or  through  his  agents,  received  full 
value  for  the  bonds,  ftc.,  except  Windsor's  bond.  The 
charges  for  interest  were  not  justified  by  the  securities, 
and  could  not  be  maintained.  The  charge  for  life 
insurance  also,  not  being  in  pncsuanoe  of  an  anteoedent 
agreement,  must  be  disallowed. 

On  the  2nd  pointy  as  to 'Windsor's  bond,  his  Honour 
held  that  Green  could  not  charge  more  than  1502.,  the 
sum  paid  by  him  to  Windsor  as  the  price  of  it.  The 
plaintiff,  having  left  the  bond  in  Windsor's  hands,  could 
not  complain  of  his  nusing  money  on  it ;  and  if  none  of 
the  money  came  to  the  plaintiff's  hands,  Green  was  not 
responsible  for  the  fraud  of  Windsor,  who  was  the  plain- 
tiff^s  agent.  But  Green  could  not  charge  more  than 
150/.,  as  the  other  items  in  Green's  account  with 
Windsor  were  not  advanced  on  the  security  of  the 
bond,  and  could  not,  therefore,  be  allowed  against  the 
plaintiff. 

The  disallowance  of  these  items  would  make  a  dif- 
ference of  5002.,  and  6002.  in  the  aooount|  which  would 
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be  sufficient  to  invalidate  the  transaction.  It  was  nn- 
necessaiy,  therefore,  to  go  into  the  question,  whether 
6,013/.  was  a  full  post-obU  value  for  2,508/.  19».  W. 
As  between  the  plaintiff  and  F.  W.  Green,  the  securities 
would  stand  only  for  the  moneys  actually  advanced  with 
interest,  at  6  per  cent  on  the  amounts  secured  by  Irish 
judgments,  and  5  per  cent,  on  the  rest 

On  the  8rd  point,  the  case  was  analogous  to  those 
where  the  vendor  has  signed  a  receipt  for  unpaid  pur- 
chase-money. It  was  conceded  by  the  defendants*  counsel 
that  the  submortgagees  had  notice,  that  the  mortgage 
was  a  post-obit  one  ;  but  it  was  argued,  that  their  duty 
Was  confined  to  seeing,  that  a  fair  value  was  given,  for  the 
amount  recited  to  have  been  settled  between  the  mort- 
gagor and  mortgagee.  Looking,  however,  to  the  prin- 
ciples adopted  by  the  Court  in  these  cases,  a  stated 
account  could  not  be  allowed  to  be  binding,  even 
between  the  plaintiff  and  the  submortgagees.  For  the 
Court  always  looks  on  the  expectant  heir,  or  reversioner, 
as  incompetent  to  contract,  and  the  whole  matter  as  liable 
to  be  unravelled  at  any  time.  The  submortgagees,  there- 
fore, must  be  taken  to  have  known  all  the  incidents  of 
a  post-obii  security,  and,  amongst  them,  that  the  account 
stated  was  not  binding  on  the  plaintiff;  Peacock  v. 
£vans  (16  Yes.  512) ;  Shelly  v.  Nash  (3  Madd.  232). 
They  could  not  be  treated  as  purchasers  without  notice, 
or  stand  in  any  better  position,  against  the  plaintiff, 
than  the  principal  defendant. 

As  to  the  costs,  the  second  mortgage  must  be  set  aside 
with  costs  against  F.  W.  Green,  as  it  was  a  transaction 
which  cotdd  not  have  stood  between  parties  in  any 
position.  As  to  the  first  mortgage,  his  Honour  would  not 
give  the  plaintiff  costs,  nor  would  he  make  him  pay  them  ; 
as  he  thought  that  Green  had  exercised  an  unfair  pressure 
upon  the  plaintiff,  particularly  as  to  Windsor's  bond. 
The  defendants,  the  submortgagees,  would  add  their 
costs  to  their  securities. 


Wood,  V.-0.  1    Cooper  v.  Purton. 
19  Feb.  1863.   3 

Practice — Security  for  Cotts — Motion  to  Dismiss, 

A  plaintiff  haviTig  been  ordered  to  give  aecurityfor  costs, 
and  omitting  to  d/o  so,  ordered  to  perfect  his  security  vnlhin 
afortniglU,  or  in  default  tfiat  his  bill  should  be  dismissed 
with  costs. 

This  was  a  motion  to  dismiss  the  plaintiff's  bill  for 
want  of  prosecution. 

By  an  order  dated  30th  July,  1860,  the  plaintiff,  who 
was  out  of  the  jurisdiction,  was  ordered  to  give  security 
for  costs.  This  order  had  not  been  complied  with,  and 
hence,  the  present  motion. 

Willeock,  Q,C,,  and  Hardy  for  the  motion. 

Giffard,  Q.C,  and  Bedwell,  for  the  plaintiff,  objected 
to  the  form  of  the  motion,  as  improper,  and  cited, 
Giddings  v.  Qiddings,  10  Beav.  29. 


Wood,  V.-C,  said,  that  the  proper  order  would  bi, 
not  that  the  bill  be  dismissed  at  once,  but  in  the  form  of 
the  one  made  by  the  Master  of  the  Bolls  in  Qiddinqt^. 
Giddings.  However,  six  months,  the  time  named  in 
that  case,  appeared  too  long,  and  must  have  been  fixad 
under  special  circumstances.  The  order  in  the  present 
case  would  be,  that  the  plaintiff  pay  the  costs  of  this 
motion,  and  perfect  his  security  within  a  fortni^t,  or 
his  bill  be  dismissed  with  costs. 


Wood, 

19  Feb 


i.  1863.     I 


Catholic  Publishiko  akd  Book- 
SELLING  CouPAKY  (limited)  7. 
Wyman. 


Practice— \b  ii&  16  Vict,  c  86,  «.  40— i/ofion- 
Witness — Gross-exctminatton . 

It  is  the  established  practice  of  the  Court  that  a  irifeu^ 
not  a  party  to  the  suit,  may  be  cross-examined  on  an  a/* 
davit  made  by  him  for  the  pwposes  of  an  inlerloeH^ 
application. 

Where  notice  is  given  to  cross-examine  a  witness  0%  a?"' 
affidcmt  in  support  of  an  application  for  leave  to  ame^d 
a  bill,  and  the  Judge  refuses  to  let  the  application  sUi^ 
over  for  the  purpose  of  the  cross-examination,  the  vitus 
cannot  be  cross-examined  on  his  affidavit  afUr  the  ap^ir 
cation  has  been  granted. 

The  question  now  brought  before  the  Court,  by  motion 
on  behalf  of  the  defendant,  was,  whether  a  witness  could 
be  compelled  to  submit  to  cross-examination  under  the 
following  circumstances : — 

On  the  12th  of  December  last,  an  application  ^ 
made  to  amend  the  bill,  and  the  ordinary  affidavit  for 
that  purpose  was  made  by  the  plaintiffs'  solicitor  in  sup- 
port of  the  application. 

The  defendant,  under  Rule  19  of  the  Orders  of  Feb. 
1861,  gave  notice  of  their  intention  to  cross-examine  the 
plaintiffs'  solicitor  on  his  affidavit.  The  matter  wis 
brought  before  His  Honour  personally  in  Chambers, 
and  he  decided,  that  it  was  competent  for  the  defendant 
to  subpoena  and  cross-examine  the  witness;  bnt,  is 
exercise  of  the  discretionary  power  given  him  by  15  &  1^ 
Vict.  c.  86,  s.  40,  he  refused  to  let  the  motion  stand 
over  for  the  purpose  of  the  cross-examination. 

Leave  was  accordingly  given  to  amend  the  biU. 

The  defendant,  however,  insisted  on  his  right  to 
cross-examine  the  witness,  notwithstanding  that  the 
matter  was  disposed  of,  and  required  his  attendance 
before  the  Examiner  for  that  purpose. 

Willcock,  Q.C.,  and  Dickinson,  for  the  motion. 

MaUhews  (RoU,  Q.C.,  with  him),  for  the  plaintiffs, 
objected  : 

1st.  That  the  word  "party,"  in  15  &  16  Vict  c.  55, 
8.  40,  meant  party  to  the  suit  only ;  and,  conseqnentlr, 
no  witness,  not  a  party  to  the  suit,  could  be  cross- 
examined  on  an  affidavit  made  by  him  to  be  uaed  on  ^ 
motion,  &c. 

2nd.  That,  the  matter  being  now  disposed  oi^  thisv^^ 
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uot  an  affidavit  "  to  be  used,  or  which  ahall  be  used,  on 
any  claim,  motion,"  &c., 

Manby  v.  Bmoieke,  26  L.  J.  Ch.  20. 

Wood,  V.-C. — On  the  first  point,  after  observing  that 
it  was  the  universal  practice  of  the  Court  to  allow  wit- 
nesses to  be  cross-examined  on  affidavits  made  by  them 
in  support  of,  or  in  opposition  to,  a  motion,  said  that  the 
Court  was  too  far  gone  in  error,  if  error  it  was,  for  any 
one  branch  of  it  to  alter  the  established  practice. 

On  the  second  point,  the  intention  of  the  Act  clearly 
was,  that  the  cross-examination  should  be  for  some  pur- 
XK>se ;  and  where  the  litigation,  for  the  moment,  was 
over,  no  purpose  could  be  answered  by  the  cross-exami- 
nation. Lloyd  V.  Whitty  (19  Beav.  57)  di£fered  from  the 
present  case,  because  there  the  motion  stood  over ; 
whereas  the  matter  here  was  at  an  end  when  the  appli- 
cation was  granted.  No  purpose,  therefore,  could  be 
answered  by  allowing  the  cross-examination  of  this 
witness  ;  and  the  motion  must  be  refused  with  costs. 

Wood,  V.-O.  I  HoAVELLS  V.  Jenkins. 
21  Feb.  1863.     t 

Will — Election — Rights  of  Disappointed  Devisees. 

If  a  person  he  put  to  his  election,  and  renounce  the 
benefits  con/erred  on  him  by  a  vnllf  the  devisees  or  legatees 
disappointed  by  his  election  take  such  benefits  in  the  same 
manner  as  the  person  renomtdng. 

This  case  (reported,  ante,  p.  17)  now  came  on  to  be 
spoken  to  on  the  minutes. 

It  will  be  remembered  that  the  facts  were  as  follows : — 
Lewis  Jenkins,  the  testator  in  the  cause,  was,  at  the 
time  of  making  his  will,  seised  in  fee  of  one  imdivided 
moiety  of  each  of  two  farms,  named  Tyr-y-Wam  and 
Fedole ;  William  Jenkins,  one  of  the  defendants,  was 
also  at  that  time  seised  in  fee  of  one  undivided  fourth 
part  of  each  of  the  same  farms,  and  Llewellin  Jenkins 
of  the  remaining  fourth  part  thereof. 

Uewellin's  fourth  part  had  since  become  vested  in  the 
plaintiffs,  under  a  conveyance  made  by  him  in  1847. 

By  his  will,  Lewis  Jenkins  gave  his  farm,  called  Tyr-y- 
Wain,  to  the  said  William  Jenkins  and  Elizabeth  Jenkins, 
their  heirs  and  assigns,  as  tenants  in  common,  and  his 
farm  called  Pedole  to  the  plaintiffs,  their  heirs  and  assigns, 
as  tenants  in  common.  He  also  bequeathed  to  William 
Jenkins  and  Elizabeth  Jenkins  2002.  for  repairs  on  the 
farm  of  Tyr-y-Wain. 

At  the  hearing,  the  Vice-chancellor  made  a  declara- 
tion that  William  Jenkins  was  bound  to  elect  whether 
he  would  take  under  or  against  the  will ;  and  the  decree 
was  to  be  drawn  up  in  the  alternative  form,  declaring 
the  rights  of  the  several  parties  according  as  William 
Jenkins  should  or  should  not  elect  to  take  under  the 

11. 

A  question  arose,  when  settling  the  minutes,  as  to  what 
would  be  the  result  in  event  of  William  Jenkins  electing 
to  take  against  the  will 


WiUcoek,  Q,0.,  accordiogly,  now  contended,  that  the 
testator  had  devised  to  Elizabeth  Jenkins,  a  moiety  of 
Tyr-y- Wain :  that  he  had  sufficient  estate  in  Tyr-y- Wain 
to  satisfy  that  devise  :  that  the  rights  of  Elizabeth 
could  not  be  prejudiced  by  the  election  of  William  :  and 
if  the  latter  elected  to  take  against  the  will,  Elizabeth 
would  still  be  entitled  to  a  moiety  of  Tyr-y- Wain. 

W.  M.  James,  Q.C.,  and  Freeling,  appeared  for  the 
plaintiffs. 

Wood,  V.-C,  said,  that  the  matter  stood  thus :  a  tes- 
tator conceiving  the  whole  of  a  certain  property  to  be 
his,  had  devised  it  to  A  and  B  as  tenants  in  common. 
Of  whatever  was  so  devised,  A  had  a  right  as  against 
B  to  one-half.  But  in  reality  A  was  entitled  to  a  part 
of  the  property  which  the  testator  so  professed  to  devise, 
and  also  of  other  property  devised  to  other  persons  by 
the  same  will ;  and  he  might,  if  he  chose,  retain  what  he 
had,  giving  up  all  benefit  under  the  vrilL  Whatever  A  thus 
gave  up,  must  go  to  compensate  persons  disappointed  by 
his  election;  and  these  persons  would  have  against  B 
the  same  right  that  A  had,  viz.,  to  share  equally  with 
B  whatever  passed  under  the  devise.  It  was  a  fallacy 
to  say  that  one  moiety  of  Tyr-y- Wain  was  devised  to 
Elizabeth. 

It  was  declared,  without  prejudice  to  any  question  as 
between  the  defendants,  that  if  William  Jenkins  should 
elect  to  give  up  to  the  plaintiffs  his  one-fourth  of  Pedole, 
then  the  whole  of  Pedole  would  belong  to  the  plaintiffs, 
and  also  one-fourth  of  Tyr-y- Wain  under  the  said  convey- 
ance made  by  Llewellyn  Jenkins :  but  if  William  Jen- 
kins should  elect  to  renounce,  in  favour  of  the  plaintiffs, 
the  one-fourth  of  Tyr-y- Wain  and  the  moiety  of  the 
legacy  given  him  by  the  will,  then  three-fourths  of 
Pedole,  and  one  moiety  of  Tyr-y-Wain,  and  also  one 
moiety  of  the  said  legacy  of  200/.,  would  belong  to  the 
plaintiffs. 

Wood,  V.-0.   >  j^  Willway'b  Teubts. 
21  Feb.  1863.    1 

Practice — Petition — Sale  of  Lands — Exception  of 
Minerals— 25  <fc  26  Vict.  c.  108,  «.  2. 

Under  the  Act  25  d:  26  Vict,  e.  108,  s,  2,  an  order  wUl 
be  made  on  petition  authorising  the  sale  of  lands,  tmfh  a 
reservation  of  the  minerals,  and  also  the  sale  of  the 
minerals  apart  from  the  residue  of  the  land,  in  general 
terms,  without  refer evux  to  any  particular  sale. 

This  was  the  first  petition  presented  in  this  branch  of 
the  Court,  under  the  Act  25  &  26  Vict.  c.  108,  s.  2. 

Under  a  marriage  settlement,  mode  in  1843,  certain 
lands  were  settled  upon  the  trusts  therein  mentioned ; 
and  a  power  of  selling  and  granting  building  leases  was 
thereby  given  to  the  trustees  in  the  ordinary  form. 

There  was  no  clause  in  the  settlement  forbidding  the 
dis]x>sition  of  the  lands,  therein  comprised,  with  an  excep- 
tion or  reservation  of  any  minerals. 

The  petition  was  presented  by  the  trustees  and  eestuis 
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que  trusts  *  Ttnder  the  settlement,  and  contained  an 
allegation,  that  the  lands  in  qnestion  were  raitable  for 
sale  in  lots  for  bnilding,  and  contained  mines,  minends, 
and  coals,  the  reservation  of  whicli,  ont  of  the  grants 
of  the  lands,  would  not  lessen  their  ralne  for  building 
purposes ;  bat  would,  by  the  separate  sale  of  such  mines, 
minerals,  and  coal,  be  of  great  profit  to  the  persons  bene- 
ficially entitled  under  the  settlement 

They  prayed  that  the  present  tmstees,  or  the  tmstoes 
for  the  time  being,  of  the  settlement  might  be  at  liberty 
to  exercise  any  of  the  trusts,  powers,  or  anthorities, 
thereof,  so  as  to  dispose  of  the  lands  now  held  imder  tlie 
trusts  of  the  settlement,  with  an  exception  or  reserrsrtioii 
of  the  coals,  mines,  and  minerals  in  and  under  the  same, 
and  with  or  without  rights  and  powers  of  or  incidental 
to  the  working,  getting,  or  carrying  away  of  such  coals, 
mines,  and  minerala,  and  so  as  to  dispose  of  the  coals^ 
mines,  and  mineral^  with  or  without  such  lights  or 
powers  separately  from  the  residue  of  the  land,  and,  in 
either  case,  without  prejudice  to  any  future  exercise  of 
such  trusts,  powers,  and  authorities,  with  respect  to 
the  excepted  coals,  mines,  or  (as  the  case  might  be)  the 
undisposed-of  lands,  and  that  the  sanction  of  the  Court 
might  be  given  to  such  dispositions. 

The  allegation  was  supported  by  the  affidavit  of  a 
land  surveyor. 

Fry,  for  the  petition. 

Wood,  V.-C,  nude  on  order  aa  pnyed  for. 

Note.* — See,  as  to  the  necessity  of  making  parties  the 
persons  beneficially  interested, 

lU  BrowrCs  TrustB^  1  K.  B.  13. 


Woody  V.-G. )  Ite  tf  zD'Eent  Kailwat  Act,  1866. 
21  Feb.  1863.    )  Et^porUBATt. 

Will — Constiiiction — Estate  in  Fee  or  in  TaU — 

WUls  Act,  8.  29. 

Mere  presumption  of  intention  is  not  sufficient  to  exclude 
(he  operation  of  the  29th  sect,  of  the  Wills*  AcL 

This  was  a  petition  by  James  Bate,  for  the  sale  and 
payment  to  him  of  the  proceeds  of  certain  stock  standing 
in  the  name  of  the  Accountant-General,  being  the  invest- 
ment of  a  sum  of  money  paid  into  Court  by  the  Mid- 
Kent  BaQway,  as  compensation  for  certain  lands  taken 
by  the  company,  and  of  which  the  petitioner  claimed  to 
be  tenant  in  tail  under  the  following  devise  : — 

"  I  will  and  bequeatii  to  my  son  James  Bate  the  pro- 
perty freehold  left  me  by  my  late  uncle,  Thomas  Carey 
Palmer,  and  known  by  the  name  of  'The  Valley,' 
Bromley,  Kent,  and  standing  on  thirty-one  acres^  more 
or  leas,  with  house  and  two  cottages.  In  case  of  my 
son  James  dying  before  his  brother,  and  leaving  no 
issue,  then  to  Thomas  Richard  Bate.  Should  both  my 
children  die  without  issue  lawiUly  begot  in  marriage,  the 
freehold  to  be  disposed  of  and  divided  same  as  my  estsite 
AtKeston,  Kent" 


This  devise  was  made  under  a  power  of  testanentiiy 
appointment,  and  the  limitations  of  the  Keston  citato 
were  stated  to  be  beyond  the  scope  of  the  power. 

JioU,  Q,C.r  and  Prendergctst,  argued  that  it  wu  & 
intention  of  the  testator  that  the  property  shoold  be 
enjoyed  by  James  and  his  issue,  and  Thomas  and  hii 
issue,  before  it  passed  to  strangms :  that  this  could  odIj 
be  effeeted  by  giving  successive  estates  tail  to  them. 

W,  M.  Jaines,  (1,0.,  and  F,  C.  /.  MtOar,  for  Thontfi 
Bate,  were  not  hoard. 

Willcoek,  Q.  C,  and  Forster,  appeared  for  the  oompuj. 

Wood,  V.-C,  said,  that,  to  ad<^t  the  conrtnictkt 
giving  Thomas  an  estate  tail  in  remainder  after  Jano'i 
estate  tail,  whether  he  survived  his  brother  or  a^ 
was  to  strike  out  of  the  wiH  the  words  *'  in  cm 
of  my  son  James  dying  before  his  brother,"  which  enU 
not  be  done.  Again,  by  giving  James  an  estate  t4 
which  he  could  convert  into  a  fee,  lliomas  was  cut  cot 
altogether.  The  natural  construction  was  this :  by  tk 
first  words,  as  the  law  stood  under  the  Wills'  Act,  im& 
took  an  estate  in  fee,  subject  to  be  divested  in  Davonr  of 
Thomas  in  fee,  in  event  of  James  leaving  no  issue  Mrs^ 
at  the  time  of  his  death  (for  so  he  must  constme  Us 
words  under  the  Wills*  Act) :  and  if  both  brothers  disi 
without  issue  living  at  their  respective  deaths,  there «» 
that  which  the  testator  meant  to  be  a  gift  over,  bat  viikt 
had  happened  to  fail.  He  must  adhere  to  the  constzo:- 
tion  prescribed  by  the  law,  unless  good  cause  was  sbon 
to  the  oontraiy. 

Wood,  V.-CX  I  jjg  Peeston's  Textsts. 
863.     i 


23  FsB.  1863 
Will — ConttrucUon — Fenondlt^*^"  H&ri 


•  II 


Where  a  testatrix  gave  persondUy,  suiject  to  a  liji  ^ 
teresty  equally  to  her  brother  amd  five  sisters,  ifaliv^  ss^ 
if  not,  to  their  heirs  ;  thai  is,  she  meant  a  deceased  sutv'' 
children,  to  have  one-sixth : — 

Held,  that  the  next  of  kin,  according  to  the  ^vk,e 
those  sisters  who  died  htfore  the  period  for  distrihvti^ 
took  their  shares. 

This  was  a  petition  for  the  payment  of  money  ootrf 
Court.  The  order  to  be  made  depended  on  the  pff^ 
construction  of  the  following  bequest : — 

**  I  leave  all  I  die  possessed  of  to  my  sister  OliTia, » 
long  as  she  remains  unmarried  or  die.  I  then  desire  bff 
to  devise  it  into  six  shares,  and  pay  them  equally  to  cj 
brother  Cooper  and  five  sistem,  if  alive  at  the  tiD«,  ^ 
not,  to  tiieir  heirs ;  that  is,  I  mean  my  deceased  sitft: 
Mary's  three  girls  to  have  a  sixth  of  my  piopertr  s^ 
Olivia's  marriage  or  deatii." 

The  testatrix  had  three  asten  cmly  basidM  01ivi>>  «^ 
her  deceased  sister  Mary,  viz.,  Mrs.  Ghamberlajne,  ^ 
was  the  present  petitions  ;  Mn.  Uuirii^  mho  had^ 
leavingisBoe;  and  Mrs.  C.  BrndM^',  lite  lid  ditdvi^ 
out  issue. 
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Olivia  died  in  1859,  mimamed,  and  the  tmstees  had 
paid  the  fund,  representing  the  residuary  estate,  into 
Court  under  the  Trustee  Relief  Act. 

The  following  constructions  of  the  word  ** heirs"  were 
suggested  in  the  course  of  the  argument : — 
1st  Children, 
Loveday  y.  ffopkins,  1  Amh.  278. 
Price  r.  Lockley,  6  Bear.  180. 
Bull  Y.  Comherbaek^  25  Bear.  540. 
2nd.  Next  of  kin  according  to  the  statute, 
Vcmz  Y.  ffenderaan,  1  Jac.  ft  W.  888  n. 
OiUings  y.  M*DermoU,  2  My.  A:  K.  69. 
Jk  Beauvair  y.  Be  Beauwnr,  8  H.  Jj.  Ca.  557. 
Boody  y.  ffiff^int,  9  Ha.  App.  82. 
Re  PorUf^a  Trusta,  ^ILkZ.  188. 
Srd.  Next  of  kin  strictly ;  or,  at  any  rate,  next  of  kin 
aooording  to  the  statute,  taking  in  joint  tenancy. 
4th.  The  heir  as  9k  persona  den^^nala, 
HcaaiUUm  y.  Mills,  29  Beay.  198. 

PrtndeifXfctst,  for  the  petitioner. 

Giffard,  Q*C,  Faber,  Bowring,  and  Wiglesworthf  for 
other  parties. 

Wood,  Y.-C,  said  that,  as  Haiy's  children  were  also 
her  next  of  kin,  the  specific  mention  of  them  by  the 
testatrix  afforded  no  grounds  for  altering  the  meaning  of 
the  word  "  heirs,"  as  fixed  by  the  authorities,  and  con- 
struing it  "  children." 

According  to  Boody  y.  Biggins,  which  had  been  fol- 
lowed in  other  cases^  '* heirs"  meant  successors,  accord- 
ing to  the  quality  of  the  estate  ;  that  is,  in  the  case  of 
I)er8omilty,  the  next  of  kin  according  to  the  statute. 
There  was  nothing  in  the  decision  in  HamilUm  y.  MUls 
which  altered  the  construction  of  the  word  in  a  substitu- 
tional  gift  like  the  present  one. 

The  gift  to  Maiy's  children  no  doubt  created  a 
joint  tenancy,  and  it  must  be  so  construed ;  but  that 
would  not  control  the  gift  to  the  others,  as  taking 
by  the  statute  necessarily  implied  a  tenancy  in 
common. 


The  order,  therefore,  would  contain  a  declaration : — 
That,  according  to  the  true  construction  of  the  will  of 
the  testatrix,  on  the  death  of  Oliyia,  the  testatrix's 
TMidoaiy  estate  became  divisible  into  six  shares  amongst 
— ^Mrs.  Chamberlayne,  the  petitioner — Cooper  Preston — 
tiie  personal  representatiyes  of  Beatrice  the  last  sur- 
viving child  of  Mary  —  and  the  respective  persons 
entitled  to  the  shares  of  Mrs.  Unwin, — Mrs.  C.  Bradney^ 
— and  Olivia,  under  the  Statute  of  Distributions. 

Wood,  V.-C. )  dj^^venpoet  ».  Jepson. 
28  Feb.  1888.    S 

Practice — Trial  by  Jury — New  Trial — Determi- 
nation of  Quagtiona  of  Law, 

A  Jury,  empanelled  to  try  certain  questions  of  fad  re- 
laHng  to  a  patent,  having  been  discharged  unthotU  giving 
a  verdict,  the  Vice-Chancellor  refused  to  decide  such 
questions  of  /<tct  on  the  evidence  he  had  heard  without 
the  concurrence  of  both  parties:  but  allowed  the  ques- 
tions of  law  arising  on  the  fau  of  the  patent  to  he 
argued  previously  to  another  trial. 

In  pursance  of  on  order  made  in  this  cause  (reported, 
ante,  p.  807),  the  questions  of  fact  arising  in  the  suit 
were  tried  before  a  juiy  on  the  21st  of  Januaiy  and  the 
eight  following  days.  The  jury  was  dischaiged  without 
giving  a  verdict. 

Karslahe  {RoU,  Q.(7.,  and  Aston  with  him),  for  the 
defendants,  now  applied  to  the  Vice-chancellor  to  deoide 
the  questions  of  fact  on  the  evidenoe  which  he  himself 
had  heard. 

WHlcock,  Q.  C.  {Hardy  and  ITsMtfr  with  him)  objected. 

Wood,  V.-C,  said,  that  having  come  to  a  decision 
that  the  case  was  proper  to  be  heard  before  a  jury,  he 
could  not  adopt  the  course  suggested  unless  both  parties 
concurred. 

It  was  then  agreed  that,  with  the  view  of  saving  ex- 
pense, the  questions  of  law  arising  on  the  face  of  the 
patent  should  be  argued  before  another  trial  took  place. 
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COMMON   LAW, 


Q.B. 

12  Nov.  1862. 
21  Feb.  1863. 


Hargreaves,  Appellant,  v,  Taylor, 
Bespondent. 


FuUic  Health  Act  {U  <&  12  Vict.  c.  63),  «.  54— 
"Necessary  Works** — Recovery  of  Penalties — 
Jurisdiction  of  Jiutices, 

The  discretion  as  to  what  art  *^ necessary  works "  under 
11  <C'  12  Vict,  c.  68,  s.  54,  is  vested  in  the  Local  Board  of 
ffeallh,  and  the  Justices  at  Petty  Sessions  have  no  jurisdic- 
tion upon  a  summons  for  tJie  recovery  of  penalties  for 
default  in  the  performance  of  the  works  by  the  Local 
Board  to  entertain  the  question  whether  the  works  ordered 
were  neeestary  or  not. 

This  was  a  caso  stated  for  the  opinion  of  this  Court  on 
appeal  from  the  decision  of  certain  justices  of  the  county 
of  Somerset,  dismissing  a  summons  issued  against  the 
respondent  by  the  surveyor  of  a  Local  Board  of  Health 
for  the  recovery  of  penalties  incurred  under  the  54th 
sect,  of  the  Public  Health  Act  (11  &  12  Vict.  c.  63). 
That  section  provides  that  'Hhe  Local  Board  of  Health 
shall  see  and  provide  that  all  drains  whatsoever,  and  the 
water-closets,  privies,  cesspools,  and  ashpits  within  their 
district  are  constructed  and  kept  so  as  not  to  be  a  nui- 
sance or  iigurious  to  health,  and  the  surveyor  may  by 
written  authority  of  the  said  Local  Board  (who  are  hereby 
empowered  to  grant  such  authority  upon  the  written 
application  of  any  i)er9on  showing  that  the  drain,  water- 
closet,  privy,  &c.,  in  respect  of  which  such  application 
is  made  is  a  nuisance  or  injurious  to  health)    .     .     enter 
the  premises  to  which  such  drain,  privy,  &c.,  is  attached 
or  belongs,  and  cause  the  ground  to  be  opened  and  exa- 
mine such  drain,  privy,  &c.    .     .     .     and  if  upon  such 
examination  such  drain,  privy,  &c.,  appears  to  be  in  bad 
order  and  condition,  or  to  require  alteration  or  amend- 
ment, ho  shall  cause  the  ground  to  be  closed,  and  the 
said  Local  Board  shall  cause  notice  in  writing  to  be  given 
to  the  owner  or  occupier  of  the  premises  upon  or  in 
respect  of  which  the  examination  was  made,  requiring 
him  forthwith,  or  within  such  reasonable  time  as  shall 
be  specified  in  such  notice,  to  do  the  necessary  works  ; 
and  if  such  notice  be  not  complied  with,  the  person  to 
whom  it  is  given  shall  be  liable  to  a  penalty  not  exceed- 
ing ten  shillings  for  everyday  during  which  he  continues 
to  make  such  default,  and  the  said  Local  Board  may,  if 
they  shall  think  fit,  execute  such  works,  and  the  expenses 
incurred  by  them  in  so  doing  shall  be  recoverable  by  them 
from  the  owner  in  a  summary  manner,  or  by  order  of  the 
said  Local  Board  shall  be  declared  to  be  private  improve- 
ment expenses,  and  be  recoverable  in  the  manner  herein- 
after provided." 
Upon  the  hearing  before  the  justices  it  appeared  that 


the  respondent,  Taylor,  was  the  owner  and  occupier  ot 
promises  within  the  district  of  the  Local  Board,  and  tl^ 
a  written  complaint  ha\*ing  been  made  of  the  condluoD 
of  his  premises,  the  surveyor,  with  the  authority  of  th 
Board,  entered  upon  and  examined  them,  and  finding 
that  they  required  alteration,  notice  was  given  to  Taji<f 
by  the  Board  to  execute  certain  specified  works,  which 
the  surveyor  considered  necessaiy  in  order  to  put  tkai 
into  a  proper  siate.  Taylor  executed  all  these  works, 
with  the  exception  of  providing  an  attached  water  snprfy 
to  the  privy,  but  he  agreed  to  drain  water  throngh  the 
privy  from  time  to  time  for  the  purpose  of  cleansing  it 
The  justices,  thinking  that  all  the  works  that  wew 
necessary  had  been  done,  although  the  respondent  hd 
failed  to  do  all  that  the  notice  of  the  Local  Board  reqaire>i, 
dismissed  the  summons.  The  question  for  the  opioioa 
of  this  Court  was,  whether  the  justices  had  authoritr  t«^ 
inquire  into  the  necessity  of  the  works  ordered,  or  whetki 
the  penalties  were  recoverable  upon  proof  merely  of 
default  made  in  the  execution  of  the  works  which  th« 
surveyor  deemed  necessary  upon  an  examination  of  tk 
premises,  and  the  execution  of  which  the  I^ocal  Board  hai 
accordingly  required  I 

Coleridge,  Q.a,  (with  him  Folkard),  for  the  appeHtft. 

What  amendment  or  alteration  is  necessary  on  «sj 
premises  where  a  nuisance  exists^  is  to  bo  determined  hf 
the  surveyor  upon  examination  of  the  premises.  Au 
that  the  magistrates  have  to  inquire  is,  whether  tk 
provisions  of  the  section  have  been  complied  with,  kw 
whether  default  has  been  made  in  the  execution  of  tee 
works  required.     He  cited, 

Levns  v.  Vestry  of  St,  Luke's,  Chelsea,  31  L.  J.  ^ 
C.  73. 

[Cockdurn,  C.J. —The  Act  under  which  that  case 

was  decided  gave  express  power  to  order  a  water-do*' 

to  be  constructed ;  but  under  this  Act  the  Board  arc  to 

order  the  "necessary  works,"  without  anythin/f  heiiij 

specified.] 

Cur.  adv.  ««»• 

21  Feb. 

Mellor,  J.,  now  read  the  judgment  of  the  Court  (C«i' 
bum,  C.J.,  Blackburn,  and  Mellor,  J  J,), 

The  question  for  our  decision  in  this  case  dej»Da> 
upon  the  construction  to  be  put  upon  the  64th  sect » 
the  Public  Health  Act,  11  &  12  Vict,  c  68. 

The  case  is  not  free  from  difficulty,  and  the  doubts 
expressed  by  our  brother  Blackburn  during  the  tfS^' 
ment  are  not  altogether  dispelled ;  but  he  does  oo 
dissent  from  the  view  entertained  by  the  other  memh«^ 
of  the  Court,  that  the  discretion  to  determine  «^^ 
works  are  necessaiy  to  be  done  within  the  54th  sect,  ^ 
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vested  in  the  Board  of  Health,  and  not  in  the  justices 
at  Petty  Sessions. 

The  section  begins  by  declaring  that  the  Local  Board 
of  Health  shall  see  and  provide  that  all  drains  what- 
soever, and  the  water-closets,  &c.,  within  their  district, 
are  so  kept  as  not  to  be  a  nuisance  to  the  public  health ; 
and  in  the  event  of  the  necessary  works  not  being  done 
in  pursuance  of  their  notice,  the  Local  Board  may  exe- 
cute the  works  themselves,  and  recover  the  expenses  in 
a  summary  manner,  or  order  them  to  be  declared  private 
improvement  expenses,  recoverable  from  the  owner  or 
occupier  by  a  rate  in  the  manner  provided  by  the  Act. 

Under  such  circumstances  it  seems  more  reasonable  to 
hold,  that  the  discretion  as  to  the  nature  and  extent  of 
the  works  required  to  be  done,  is  vested  in  the  Local 
Board  rather  than  in  the  justices  at  Petty  Sessions  ;  and 
we  are,  therefore,  of  opinion,  that  the  justices  were 
wrong  in  assuming  jurisdiction  to  review  the  determina- 
tion of  the  Board  of  Health  as  to  this  matter,  and  we 
think  that  our  judgment  must  be  for  the  appellant. 

Judgment  for  appellant. 


Q.B. 

19,  21  Nov, 
21  Feb 


.  B.  1 

.  18GS.      J 


Beoxna  v.  Metropolitan  Board 
OP  Works. 


Rigid  to  Uiidergrouiul  Water — Compeiisaiuyii  for 
Damage  hy  Construction  of  Drain. — 11  cCr  12 
YicU  e.  112,  M.  50  and  69. 

The  defendants,  under  the  powers  given  them  hy  lid:  \^ 
Vict.  c.  112,  made  an  excavation  under  a  highway  for  the 
purpose  of  constructing  a  aetoer,  and  in  so  doirig,  they  cut 
through  a  band  of  clay,  which  hound  togctJur  a  bed  of 
gravel  of  considerable  extent,  in  the  premises  of  tlie  pro- 
secutors. The  effect  of  tJiis  teas,  to  draw  off  tlie  water 
penetrating  through  tlie  stratum  of  gravel,  which  had  pre- 
viously risen  into  a  pond  and  stream  in  those  premises. 
Sect.  69  of  the  above  Act  provides  for  compensation  for  all 
damage  done  in  tJte  exercise  of  Hie  powers  given  hy  the 
Act,  and  sect.  50  further  provides  tluU  full  compensation 
sliall  he  given  for  damage  **to  any  ancient  mill,  or 
any  right  connected  tliereuntlt,  or  other  rigid  to  the  use  of 
water.'* 

Held,  that  the  prosecutors  had  iwt  sttsiained  any  injury 
for  which,  hut  for  the  statutory  powers  given  to  Uie  de- 
fendants, an  action  would  Jiave  lain,  and  tlust  tiny  were, 
therefore,  not  entitled  to  compensation  binder  sect,  69,  which 
ajjplics  to  such  cases  only. 

Per  WiOHTMAK,  and  ^lELtX)R,  JJ.  —-That  the  prose- 
cutors  were  not,  under  sect.  50,  entitled  to  compensation, 
as  tluU  section  does  not  extend  the  right  to  compensation 
given  hy  sect,  69. 

Per  CocKBURN,  C.  J. — That  the  prosecutors  were,  under 
the  circumstances,  entitled  to  he  compensated  under  sect,  BQ, 

Case  stated  for  the  opinion  of  this  Court,  Upon  a  rule 
to  show  cause  why  a  mandamus  should  not  issue  to  the 
defendants,  to  compel  them  to  assess  the  compensation 
payable  to  the  prosecutots,  by  reason  of  the  damage  sus- 


tained by  them  by  the  execution  of  the  defendants* 
works. 

The  following  are  the  facts  of  the  case,  as  stated  in 
the  judgment  of  Hellor,  J.  : — 

The  prosecutors  were  the  owners  of  an  estate  in  fee- 
simple  in  the  parish  of  Lewisham,  under  the  wUl  of  one 
Henry  Stainton.  A  part  of  the  estate  is  called  **  Spring- 
field,'* containing  about  three  acres,  and  is  situate  upon 
a  deep  and  extensive  bed  of  gravel,  which  itself  is  em- 
bedded in  a  basin  of  clay,  called  "  the  London  day,"  and 
which  extends,  not  only  under  Springfield,  but  also 
imdcr  the  lands  ac^oining.  Springfield  was  purchased 
by  the  testator,  and  annexed  to  his  estate  in  1838.  In 
the  lower  part  of  it  there  was  a  pond  of  the  depth  of 
4  feet,  formed  in  the  gravel-bed,  which  had  existed  there 
firom  time  immemorial,  but  which  had  been  enlarged 
into  a  small  lake,  and  in  which  the  water  rose  naturally 
in  a  considerable  quantity  from  several  springs  at  the 
bottom  of  it,  and  thence  overflowed  the  western  edge  of 
the  clay  basin,  and  formed  a  rivulet  or  watercourse, 
which  ran  through  the  pond,  and  supplied  other  orna- 
mental ponds  beyond  it.  It  was  used  for  the  cattle,  and 
for  supplying  the  garden  of  the  house,  and  considerable 
expense  had  been  incurred  by  the  testator  in  protecting 
the  banks  of  the  rivulet  and  the  i>onds. 

In  April  1855,  the  defendants,  as  commissioners  of 
sewers,  in  order  to  draih  a  populous  district  thereabouts, 
commenced  the  construction  of  a  sewer  in  the  parish  of 
Lewisham,  near  to  the  above  premises.  This  sewer,  which 
was  to  form  part  of  a  large  main  sewer,  was  made  under 
the  centre  of  the  road  from  Blackheath  to  Lewisham, 
through  the  bed  of  gravel,  which  in  part  lies  beneath 
Springfield,  and  also  through  the  basin  of  clay,  which 
encloses  the  said  bed  of  gravel.  The  cutting  in  question 
nowhere  approached  nearer  to  the  estate  of  the  prose- 
cutors than  seventeen  yards,  varying  from  that  distance 
to  a  hundred  and  fifty-three  yards.  The  sewer  was 
duly  and  properly  made  for  attaining  its  object,  and 
constructed  with  care  and  skill  The  immediate  effect 
of  the  construction  of  the  sewer  was  to  drain  the 
springs  in  the  said  bed  of  gravel,  and  to  prevent  them 
from  finding  their  way  into  the  prosecutor's  pond  or 
lake  ;  so  that  the  rivulet  ceased  to  be  supplied  with 
water,  and,  in  its  turn,  to  supply  tiie  other  ponds  on 
the  estate.  Complaints  were  forthwith  made  on  the 
part  of  the  prosecutors  to  the  defendants. 

The  question  was,  whether  at  Common  Law,  or  by  the 
provisions  of  the  11  &  12  Vict,  c  112,  ss.  50  and  69,  or 
either  of  them,  the  prosecutors  were  entitled  to  compen- 
sation from  the  defendants  in  respect  of  the  abstraction 
of  the  water  in  manner  aforesaid  from  the  said  pond  or 

lake? 

Sect  69  of  the  above  Act  provides  "  that  full  com- 
pensation shall  be  made  out  of  such  rates  to  be  levied 
under  this  Act,  as  the  commissioners  shall  by  their 
decree  direct,  to  aU  persons  sustaining  any  damage  by 
reason  of  the  exercise  of  any  of  the  powers  of  this  Act." 

Sect.  50,  after  empowering  the  commissioners  to  make 
all  necessary  drains,  &c.,  proceeds,  **  Provided  that  where 
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any  work  by  the  commiasionera  done,  or  required  to  be 
done,  in  pursuance  of  the  provisions  of  this  Act,  ■hall 
interfere  with  or  prejudicially  affect  any  ancient  mill,  or 
any  right  connected  therewith,  or  other  right  to  the  use 
of  water,  full  compenaation  shall  be  made  to  all  persons 
sustaining  damage  thereby  in  manner  herein  proriided 
concerning  compensation  to  persons  sustaining  damage 
by  reason  of  the  exerdae  of  the  powers  of  this  Act ;  or 
it  shall  be  lawful  for  the  commissionecs  to  contract  for 
the  purchase  of  such  mill,  or  any  such  right  connected 
therewith,  or  other  right  to  the  use  of  water." 

Xitf7i>  Q.C.,  (with  him  Badddy,)  for  the  prosecutars. 
—This  case  is  distinguishable  from 

CKcucTnore  r.  Mickards,  7  H.  L.  Ca.  Si9,  and 

Acton  T.  BlundeU,  12  M.  &  W.  824. 
There  was  here  a  stream  which  had  risen  to  the  surface, 
and  flowed  in  a  defined  channel,  of  which  the  prosecutors 
have  been  deprived.  Moreover  the  excavation  was  here 
made,  not  as  in  Acton  v.  Blundcll,  in  the  defendant's 
own  soil,  but  in  a  public  highway,  and  the  prosecutors 
having  suffered  special  damage,  they  could,  but  for  the 
statute  which  justified  the  defendanti^  have  maintained 
aa  action, 

Chamberlain  v.  West  London  BaUwai/,  81  L.  J. 
Q.  B.  201. 
Assuming,  however,  that  the  prosecutors  have  not 
suffered  an  injury  for  which  they  could  have  brougjit  an 
action,  they  are  still  entitled  to  compensation,  under 
the  11  &  12  Vict.  c.  J12,  either  under  sect.  69,  the  terms 
of  which  are  very  general,  or  under  the  proviso  at  the 
end  of  sect.  50,  which  just  meets  such  a  case  as  this, 
and  was  clearly  intended  to  apply  to  those  cases  where  no 
action  would  have  lain  otherwise. 

Sir  Pitsroy  Kelly,  Q.a,  {Raymond  ynth  hun,)for  the 
defendants. — ^This  case  is  undistinguishaUe  in  principle 
firom 

Chaaemore  v.  RUSuards^ 
and  the  recent  case  of 

New  IHver  Company  v.  Johnson^  29  L.  J.  M.  C.  98, 
in  this  Court,  is  strong  in  the  defendants'  favour.  The 
compensation  sections,  in  this,  as  has  been  held  in  the 
case  of  other  similar  statutes,  apply  only  to  cases  where, 
had  tiie  works  done  not  been  justified  by  a  statute,  they 
would  have  been  actionable— Ihat  is^  where  a  legal  right 
has  been  infringed. 

LiuJij  in  reply,  referred  to 
StainUm  v.  MetrnpolitoM  Board  ff  Works,  23  Bcav. 
225, 
as  to  the  oonatmction  of  aect  fiO. 

Cur.  adv,  m^ 
21  Feb. 

The  learned  Judges,  having  differed  in  opinion,  the 
following  judgments  were  now  delivered  : — 

Mkllqb,  J. — ^The  Court,  not  being  agreed  upon  all  the 
points  raised  in  this  case,  I  have  to  deliver  the  judg- 
ment of  my  facoilier  Wightman  and  styaelt 


[After  stating  the  facts  of  the  case  as  above,  tbe  jadg- 
ment  proceeded.  ] 

We  have  fully  considered  tiie  azgomeats  which  ver? 
urged  with  great  force  by  Mr.  Lush,  in  support  of  tk 
claim,  but  we  cannot  yield  to  them.  We  think  thit  tke 
case  is  in  principle  not  to  be  diatingnidied  from  that  <f 
Ckasemare  v.  Riehanis,  which  appears  to  us  ceDclnaTdT 
to  govern  it  In  that  case,  Mr.  Justice  WightraaB,  h 
delivering  the  unanimous  opinion  of  the  Judges,  aji, 
"  The  question  then  is,  whether  the  plaintiff  has  such  t 
right  as  he  claims,  jure  naturee,  to  prevent  the  defendislt 
sinking  a  well  in  his  own  ground,  at  a  distance  frnatls 
mill,  and  so  absorlung  the  water  percolating  la  asd  i&w 
his  own  ground  beneath  the  snrfiaiee,  if  soch  an  ahwp- 
tion  hss  the  effect  of  iHminigKirig  the  quantity  of  nlcf 
which  would  otherwise  find  its  way  into  the  River  Waodk, 
and  by  such  diminntion  affects  the  working  of  the  ^' 
tiff's  mill.  It  is  impossible  to  leooneile  such  a  li^  niS 
the  natural  and  ordinaiy  xi^t  of  landownen,  or  to  fii 
any  reasonable  limits  to  the  exercise  of  such  a  li^t 
Such  a  right  as  that  contended  for  by  the  plaintiff  wosld 
interfere  with,  if  not  prevent^  the  draining  of  land  Ir 
the  owner."  We  entirely  concur  in  this  view  oft» 
law,  and  consider  it  to  be  strictly  applicable  to  ^ 
circumstances  of  the  present  case. 

The  effect  of  a  decision  in  fiivour  of  the  prosecutors,  os 
this  ground,  would  be  to  cast  a  burthen  on  the  land  oTiQ 
a^oining  owners  of  a  most  serious  description.  The  dis- 
tinction between  abstracting  water,  when  eolleeted  ia 
rivers  or  flowing  streams,  and  the  interception  of  nnd?- 
ground  springs  by  an  owner  digging  on  his  own  Und,  ^ 
clearly  pointed  out  by  Tindal,  C.  J.,  in  the  case  of  Ad^  ^^ 
Blundell,  and  it  is  unnecessary  to  do  more  than  tda^ 
that  authority.  It  was,  however,  contended  by  Mr.  Lost 
that,  by  virtue  of  sects.  50  and  69  of  the  abovc-mentiao(^ 
statute,  the  prosecutors  were  entitled  to  compensatia 
for  the  "damage  done  by  reason  of  the  exercise  of  tl^e 
powers  of  the  Act, "  within  the  terms  of  the  latter  sec^ 
or,  under  the  proviso  to  sect.  50,  which  provides,  tkt 
"where  any  work  by  the  commissioners  done,  orrt- 
quired  to  be  done,  in  pursuance  of  the  provisions  of  t}ii> 
Act,  shall  interfere  with,  or  prejudicially  affect,  boj 
ancient  mill,  or  any  right  connected  therewith,  or  other 
right,  to  the  use  of  water,  fcdl  compensation  shall  b^ 
made  to  all  persons  sustaining  damage  therehj.**  ^ 
number  of  decisions  on  similar  provisions  in  statutes « 
this  description  have  established,  that  the  damage  ^ 
which  compensation  is  required  to  be  made  is  dam^ 
which  could  have  been  the  ground  of  an  action  at  lav,  if 
the  act  occasioning  it  had  been  done  without  the  autltf* 
rity  of  an  Act  of  Parliament  The  case  of  the  Kev  ^ 
Company  v.  Johnson  is  not  only  in  point  as  to  this ;  ^ 
is  also  a  decision  of  this  Court  upon  the  first  groood  ti> 
which  we  have  already  adverted.  With  reference  to  tBe 
proviso  to  the  50th  sect.,  it  will  appear,  upon  tzssir 
ination,  not  to  extend  the  claim  to  compensation  \'^^^^ 
the  words  of  the  69th  sect  That  applies,  in  t£n>^ 
to  "  ancient  mills,  or  any  ri^^ts  connected  tbes?^ 
or  other  right  to  the  use  of  wslei^" 
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If  it  had  been  intended  to  giye  compenaUion  for 
damage  in  the  popular  senae,  why  limit  it  to  aneunU 
mills  or  ^'ri^^ta*'  connected  therewith,  or  *' rights"  to 
the  use  of  water  f  In  a  popular  aense,  the  damage  by 
tho  abstraction  of  water  is  as  great  to  a  miU  which  has 
existed  nineteen  year%  as  to  one  which  has  existed  for 
twenty  years ;  and  a  right  to  the  use  of  water  does  not, 
in  terms,  appear  to  apply  to  water  percolating  through 
the  soil,  but  to  the  divertton  of  water  when  actually 
collected  in  a  eomse  or  straanL.  The  decisions  upon 
provisions  of  this  descripticm,  all,  so  far  as  we  are  awaze, 
support  the  principle  that  compensation  is  only  to  be 
given  in  respect  of  what  would,  independently  of  the 
sUtutesy  have  formed  actionable  ii^uries.  And  it 
appears  to  us,  that  these  provisions  as  to  compensation 
were  not  intended  to  enlaige  the  righto  of  owners  of 
property.  What  may  have  been  the  precise  intention  of 
the  proviso,  it  is  difficult  to  say,  as  it  seems  in  its  tenns 
rather  to  restrict  the  words  of  the  69th  sect  than  to 
enlarge  them. 

But,  then,  it  is  said  by  Mr.  Lush,  that,  inasmuch  as 
the  act  done  by  the  commissioners  in  the  highway  would 
have  been  a  public  nuisance  but  for  the  statute,  his 
cliente  are  entitled  to  compensation  for  the  damages 
resulting  from  an  act  only  made  lawful  by  the  sUtute. 
We  cannot  see  how  this  varies  the  question.  An  action 
could  only  have  been  maintained  by  the  prosecuton  by 
reason  of  the  interference  with  the  highway  by  some 
special  iiy  ury  resulting  to  them  from  the  ri^t  to  use  the 
highway  as  a  highway,  unless  the  excavation  made  by 
the  defendante  should  incidentally  affect  some  right  to 
supiwrt,  or  some  other  rig^t  of  fM^perty.  Otherwise, 
tho  resulting  damage  would  still  have  been  damnum 
aba^pu  injurid.  For  these  reasons,  we  are  of  opinion 
that  our  judgment  must  be  for  the  defendante. 

CocKBURN,  C.  J.— I  have  the  misfortune  to  differ  from 
my  learned  brothers. 

We  reserved  our  judgment  in  this  case  with  a  view  to 
consider  two  pointe  :  first,  whether,  upon  the  facte,  the 
case  came  within  the  rule  of  law,  as  esteblished  by  the 
decision  in  Chaatmore  v.  JRichards,  Secondly,  whether, 
if  the  facte  brought  the  case  within  that  rule,  the  phdn- 
tiff  might  nevertheless,  under  the  peculiar  enactmente  of 
the  nth  ft  12th  Vict,  c  112,  be  entitled  to  compensa- 
tion for  the  damage  he  has  undoubtedly  sustained,  by 
reason  of  the  works  executed  by  direction  of  the  de- 
fendanta. 

Upon  the  first  point,  after  a  careful  consideration  of 
the  facte  steted,  I  have  come  to  the  conclusion  that  the 
case  falls  within  the  rule  of  Chasemare  v.  Richards,  I 
think  it  sufficiently  appears  that  the  effect  of  the  drain 
made  by  the  defendante  is  to  tep  the  water  which  would 
otherwise  rise  in  the  plaintiff's  pond  while  flowing  in  the 
subterranean  channels  of  the  ground,  and  before  it  rises 
to  the  surface  in  the  tangible  form  of  a  stream  or  appre. 
ciable  body  of  water.  The  case,  therefore,  comes  wiUiin 
the  rule  established  in  Chasemore  v.  Rieharda ;  and,  con- 
sequently, had  the  act  con^lajned  of  been  thst  eC  an 


ac^oining  proprietor,  no  action  could  have  been  main- 
tained for  the  damage  sustained  by  tho  prosecutors. 
Now,  according  to  the  law,  as  settled  by  recent  deci- 
sions, where  compensation  is  given  by  an  Act  of  Parliar 
ment  for  damage  arising  from  the  execution  of  works 
done  under  stetutoty  poweis,  such  compensation  can  be 
claimed  only  where  the  damage  would  have  been  a 
ground  of  action,  if  arising  from  the  act  of  a  private 
individual ;  the  purpose  of  such  enactmente  being  to 
prevent  the  stetutoiy  powers  from  operating  to  the 
injury  and  loss  of  an  individual  whose  property  might  be 
damaged,  by  their  being  set  up  in  answer  to  an  action. 
If,  therefore,  the  claim  to  compensation  in  the  pre- 
sent case  arose  under  the  general  compensation  clause  in 
the  69th  sei)l  of  the  Act  now  under  consideration,  the 
claim  would  undoubtedly  fail. 

But  a  question  has  been  raised,  whether,  under  the 
peculiar  provisions  of  this  statute,  a  claim  for  compensa- 
tion in  respect  of  a  right  to  water,  stands  on  a  different 
footing  ?  In  addition  to  the  general  provision  contained 
in  the  69th  sect  of  the  Act  for  giving  compensation  to 
X>er8ons  sustaining  damage  by  reason  of  the  exercise  of 
any  of  the  powers  given  by  the  Act,  the  60th  sect.,  after 
conferring  on  the  commissioners  powers  with  reference  to 
drains  and  seweia^  provides,  that  "  where  any  work  by 
the  commissioners  done  or  required  to  be  done  in  pursu- 
ance of  the  provisions  of  the  Act,  shall  interfere  with,  or 
injuriously  affect^  any  ancient  mill,  or  any  right  con- 
nected therewith,  or  other  right  to  the  use  of  water,  full 
compensation  shall  be  made.''  It  has  been  contended 
that  this  special  provision  with  reference  to  rlghte  to 
water,  shows  that  the  intention  of  the  Legislature  was  to 
give  compensation  in  all  cases  in  which  damagB  might 
arise  with  reference  to  therighte  to  water  from  works  done 
under  the  Act,  whether  such  damage,  if  occasioned  by 
works  done  by  an  adjoining  proprietor,  would  have  been 
actionable  or  not  I  am  <Usposed  to  think  that  this  is 
the  right  constraction  of  the  Act.  The  fact  that  this 
section  of  the  Act,  which  gives  powers  as  to  making 
drains  and  sewen,  contains  a  special  proviso  as  to  com- 
pensation, appears  to  me  to  lead  to  the  condnsion,  that  the 
Legislature  intended  to  make  a  special  provision  in  the 
case  of  interference  with  water  rights.  It  has,  indeed, 
been  suggested,  that  the  proviso  appended  to  the  50th 
sect  may  have  been  added  when  the  bill  was  in  com- 
mittee by  some  member  of  the  Legislature  who  was  not 
aware  of  the  general  provision  of  the  69th  sect ;  but  I 
do  not  think  we  are  at  liberty  to  speculate  on  any  such 
possibility.  Finding  two  dirtinct  enactmente,  we  ars 
bound  to  assume  that  each  was  intentionally  inserted  in 
the  Act ;  and  finding  the  language  of  the  sections  alto- 
gether difierent^  we  must,  I  think,  infer  that  the  Legis- 
lature meant  to  make  a  different  provision  in  the  two 
cases,  and  we  must  endeavour  to  aacertoin  what  that 
meaning  was. 

Now  the  effect  of  a  general  provision  for  compensation, 
as  contoined  in  the  69th  sect,  has  been  settled  by  judi- 
cial decisiOBf^  but  it  remains  for  us  to  ascertain  the 
meaning  and  effect  of  the  very  different  language  of  the 
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provision  in  the  50th  sect.  Now  the  proviso  in  ques- 
tion enacts  that  full  compensation  shall  be  made  when- 
ever any  right  to  the  use  of  water  shall  be  "interfered 
with  or  prejudicially  affected. "  I  cannot  but  think  that 
these  words  are  intended  to  have,  and  should  be  held  to 
have,  a  wider  scope  and  more  extensive  meaning  than 
according  to  judicial  exposition  is  to  be  given  to  the 
terms  of  the  69th  sect.  No  doubt  it  may  be  said,  that 
in  point  of  law  the  right  to  the  use  of  this  water  com- 
mences only  when  the  water  has  risen  to  the  surface, 
and  presents  itself  in  a  collective  and  tangible  form,  and 
that  as  by  what  has  now  been  done,  the  water  is  pre- 
vented from  ever  assuming  that  condition,  no  legal  right 
to  the  use  of  the  water  is  interfered  with,  or  prejudicially 
affected ;  but  the  effect  of  this  reasoning  would  be,  as 
it  seems  to  me,  to  limit  the  operation  of  the  proviso  of 
the  50th  sect,  to  the  narrow  meaning  of  the  69th,  which 
for  the  reasons  I  have  already  given,  cannot,  I  think, 
have  been  the  intention  of  the  Legislature.  Looking  to 
the  general  and  comprehensive  language  of  the  50th 
sect,  I  cannot  think  that  the  term  ** right"  was  here 
used  in  the  technical  and  limited  sense  referred  to. 
When  this  water  had  once  risen,  the  plaintiff  had  an 
undoubted  right  in  it.  That  right  has  been,  I  think, 
interfered  with,  and  prejudicially  affected  within  the 
meaning  of  the  50th  sect.  I  am  therefore  of  opinion 
that  a  peremptory  writ  of  mandamus  ought  to  go  to 
assess  the  compensation  payable  to  the  prosecutors  in 
respect  of  the  loss  they  have  sustained. 

Judgment  for  the  defrndantt. 


Q.B.       5 

14  Feb.  1863.     V 


Inhabitants  of  Belford,  Appel- 
lants, V,  Inhabitants  of  Berwick, 
Bespondents. 

Settlement  by  Purchase  of  an  Estate — Considera- 
turn  far  Purchase — 9  Geo,  1,  c.  7,  s,  5. 

By  sect.  5  of  9  Oeo.  1,  e.  7,  it  is  enacted  that  no  person 
shall  acquire  a  settlement  in  any  parish  hy  virtue  of  any 
purchase  of  any  estaU  in  such  parish^  "whereof  the  con- 
sideration does  not  amoujU  to  Hie  sum  of  30^.  bon&  fide 
paid,"  for  any  Umyer  time  than  such  person  shall  inhabit 
in  such  estate. 

In  the  year  1831,  C.  agreed  to  grant  to  T.  a  lease  f<yr 
lives  in  land  in  the  parish  ofB.aia  rent  of  2Ss.  a  year, 
in  consideration  VuU  T.  would  build  upon  the  land  a 
house  at  a  cost  of  851.  T.  did  build  a  house  at  a  cost  of 
851,  and  thereupon  a  lease  was  granted. — 

Held,  that  T,  had  bona  fide  paid  a  consideration 
amouiUing  to  801.  wWiin  tlie  meaning  of  the  statute. 

Case  stated  by  the  Recorder  of  Berwick,  and  brought 
up  into  this  Court  upon  a  certiorari. 

In  March,  1862,  two  josticea  of  Berwick  made  an 
order  for  the  removal  of  Elizabeth  Silver,  widow,  and 
her  two  children  from  the  parish  of  Berwick  to  the 
parish  of  Belford.  Upon  an  appeal  brought  by  the 
parish  of  Belford,  the  Recorder  of  Berwick  confirmed 
the  order,  subject  to  the  following  case  :— 


In  or  about  1881,  one  Tennant  (the  fiither  of  Ehxabedi 
Silver,  and  the  person  from  whom  she  derived  ber 
alleged  settlement),  agreed  with  one  Clark  to  build  t 
house,  according  to  certain  specifications,  on  land  then 
belonging  to  Clark,  in  the  appellants'  parish,  in  con- 
sideration of  which  undertaking,  aad^of  an  annual  rent- 
charge  of  25s.,  a  lease  of  the  land  for  three  lives  was  to 
be  granted.  The  house  was  built  according  to  the  8i«> 
cifications  at  a  cost  of  851.,  and  a  lease  was  then  gnated. 
These  facts  appeared  at  the  trial,  and  the  Eecorder  foaod 
that  the  grant  of  the  rent-chai;ge,  and  the  erection  of 
the  house  on  the  land  conveyed  were  together  of  the 
pecuniary  value  to  the  grantor,  at  the  time  of  the  con- 
veyance, of  more  than  302.  The  Recorder  confinnfid 
the  order.  The  question  for  the  Court  was,  whether 
or  not  there  was  such  a  consideration  bona  Jide  paid  u 
to  satisfy  the  requirements  of  9  Geo.  1,  c.  7,  s.  5,  wiaek 
enacts  that,  <*  after  the  25th  of  March,  1723,  no  person 
shall  be  adjudged  or  taken  to  acquire  any  settlement  in 
any  parish  or  place  for  or  by  virtue  of  any  purchase  d 
any  estate  or  interest  in  such  parish  or  place,  whereof 
the  consideration  doth  not  amount  to  the  sum  of  30f. 
bond  fide  paid  for  any  longer  or  further  time  than  suih 
person  or  persons  shall  inhabit  in  such  estate,  and  shall 
then  be  liable  to  be  removed  to  such  parish  or  place 
where  such  person  or  persons  were  last  legally  settled 
before  the  said  purchase  or  inhabitancy  thereof."  If  the 
Court  was  of  opinion  that  there  was  such  a  consideration 
bond  fide  paid  as  to  satisfy  the  requirements  of  the  above 
Section,  then  the  order  of  Sessions  was  to  be  confirmed ; 
if  the  Court  should  be  of  a  contrary  opinion,  then  the 
order  of  Sessions  was  to  be  quashed. 

Lid4ell,  Q.C.,  and  R.  Fowler,  for  the  respondents. 

There  is  no  doubt  that  this  was  a  purchase  within  the 
meaning  of  the  statute ;  the  only  question  is,  whether 
the  consideration  was  sufficient. 

The  intent  of  the  statute  was,  that  a  purchaser,  in 
ovdet  to  obtain  a  settlement,  should  be  able  to  pay  a  stun 
of  30/.  If  that  be  the  true  test,  it  is  evident  that  build- 
ing a  house  and  paying  85/.  for  it  was  a  good  pecuniary 
consideration  under  the  statute.  Tennant  did  in  (set 
pay  more  than  30/.,  and  the  statute  does  not  require  that 
the  money  should  be  paid  to  the  vendor.     In 

Wendron  v.  Stithians,  4  £.  &  B.  147, 
the  principle  for  which  the  respondents  contend  was 
admitted,  only  there  the  house  which  the  purchaser  built 
did  not  cost  30/. 

[Mellor,  J.  referred  to  A  v.  Tedford,  Burr.  57.] 
R.  V.  Stoddand,  Burr.  SettL  Ca.  169, 
shows  that  the  consideration  need  not  bo  a  pecuniaiy 
payment.  There  are  cases  which  show  that  an  improre- 
ment  ajler  the  lease  would  not  bo  sufficient,  but  here  it 
is  only  necessary  to  contend  that  building  upon  the  land 
to  the  value  of  30/.  before  the  lease,  would  bo  sufficient 

The  other  side  must  contend  that  actual  money  ought 
to  pass  from  the  hand  of  the  vendee  to  that  of  the 
vendor. 

Manidy,  Q.C,,  and  CMnsford  Bruce,  for  the  appel* 
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lants. — ^The  intention  of  the  statate  was,  that  there 
should  be  a  payment  of  money  to  the  amonnt  of  302. 
hondjide  made  at  the  time  of  the  purchase.  It  is  true, 
that  in  the  course  of  years,  a  house  of  the  yalue  of  S6l, 
was  erected  by  Tennant ;  but  that  does  not  show  a  bond 
fide  payment  of  money.  Tennant  may  have  been  a 
builder,  and  he  may  have  built  the  whole  of  the  house 
himself.  Therefore,  it  merely  appears  that  something  of 
the  value  of  S5l  was  done  by  Tennant.  That  wotild 
not  be  sufficient, 

R  V.  Olney,  1  M.  &  S.  887, 

J?.  V.  Lindlineli,  4  B.  &  Ad.  152. 

Kone  of  the  cases  say,  that  an  equivalent  to  80Z.  is 
sufficient.  To  say  that  a  person  has  been  able  in  the 
course  of  several  years,  to  build  a  house  worth  801.  is 
not  the  same  thing  as  saying  that  he  has  credit  to 
borrow  ZOh 

The  Recorder  finds  that  the  house  and  rent-chaige 
together  were  worth  more  than  802.  We  have  a  right  to 
say,  that  he  thought  the  value  of  the  house  alone  was 
loss  than  302. 

WiGHTMAN,  J. — I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  respondents.  The  meaning  of  the 
agreement  was,  that  in  consideration  that  Tennant  would 
build  a  house,  according  to  specifications,  that  should 
cost  852.,  Clark  would  grant  him  a  lease  at  a  certain 
rent.  Tennant  does  thereupon  build  the  house  in  accord- 
ance with  the  specifications  for  852.  If  money's  value  to 
302.  or  more  is  a  sufficient  consideration,  then  this  is 
sufficient.  Now  in  WeTidron  v.  Stithian,  it  was  held, 
that  if  in  effect  there  was  value  paid  to  the  extent  of  802., 
then  the  statute  was  satisfied.  It  seems  in  that  case  to 
have  been  agreed,  that  if  the  consideration  had  amounted 
to  302.,  there  would  have  been  a  sufficient  consideration. 
It  has  been  objected  that  the  case  states  that  the  house 
and  the  rent-charge  were  together  worth  more  than  302., 
and  therefore  does  not  show  that  the  house  alone  was 
worth  302.  But  looking  at  the  whole  case,  I  think  it 
must  be  taken  that  the  value  of  the  house  built  by 
Tennant  was  worth  more  than  302. 


HbUjOB,  J.,  concurred. 


Judgment  for  the  respondents. 


14  Feb.  1863 


.} 


REonrA  V.  Bboadhurst. 


Offences  against  Local  Board  of  Health  Act — Juris- 
diction of  Justices  of  Petty  Sessional  IHmsion, 

•  A  per8(m  cannot  he  summarily  convicted  under  the 
Public  Health  Act,  for  an  offence  against  that  Act,  except 
by  th^  justices  acting  in  amdfor  the  petty  sessional  division 
in  which  the  offence  was  committed. 

Rule  to  quaah  a  conviction  by  justices,  whereby  the 
defendant  was  convicted  of  wilfully  obstructing  an  officer 
of  the  Local  Board  of  Health  of  Worksop,  acting  under 
the  provisions  of  the  Public  Health  Act 

By  sect  148  of  11  ft  12  Yict  c  68  (The  PabHc  Hedth 


Act),  it  is  enacted,  that  whosoever  wilfully  obstructs  any 
person  duly  employed  in  the  execution  of  that  Act,  shall 
be  liable  to  a  penalty  of  52.  By  sect  129,  any  penalty 
incurred  under  the  Act  is  to  be  recovered  before  two 
justices ;  and,  by  sect  2,  it  is  declared  that  "  the  ex- 
pression '  two  justices '  shall  mean  two  or  more  justices 
assembled  or  acting  together  in  petty  sessions,  or  one 
stipendiary  or  police  magistrate  acting  in  any  police 
court,  for  the  place  in  which  the  matter,  or  any  part  of 
the  matter,  as  the  case  may  be,  requiring  the  cognisance 
of  *  two  justices,*  arises.'* 

The  defendant  was  convicted  of  wilfully  obstructing 
persons  who  were  employed  under  the  Local  Board  of 
Health  of  Worksop,  in  constructing  a  drain  from  the 
defendant's  house  in  Worksop  into  a  sewer.  Worksop 
is  in  the  petty  sessional  division  of  Worksop,  in  the 
county  of  Nottingham.  The  conviction  was  by  the  jus- 
tices of  the  petty  sessional  division  of  Retford,  sitting  at 
Retford,  in  the  county  of  Nottingham,  seven  or  eight 
miles  from  the  town  of  Worksop. 

Against  this  conviction  the  defendant  appealed  to  this 
Court,  on  the  ground  that  the  justices  of  Retford  acted 
without  their  jurisdiction. 

Mellish,  Q.C,,  showed  cause. 

The  Retford  justices  contend  that  the  words  "acting 
together  in  petty  sessions  for  the  place,"  &c.,  mean 
"having  jurisdiction  over  the  place,*'  and  therefore  in- 
clude any  two  justices  of  the  county.  Primd  fade,  any 
two  justices  of  the  county  have  jurisdiction  within  any 
petty  sessional  division  in  the  county.  Exceptions  have 
been  made  to  this  rule  by  certain  Acts  of  Parliament ; 
and  the  question  is,  whether  the  words  used  here  are 
sufficient  to  raise  the  exception. 

Welsby,  for  the  defendant,  was  not  called  upon. 

CBOUFTOif,  J. — On  your  interpretation,  the  case  might 
be  taken  before  justices  fifty  miles  from  the  house  of  the 
defendant.  I  think  the  interpretation  clause  makes  it 
clear  that  the  jurisdiction  is  in  the  justices  of  the  petty 
sessional  division  in  which  the  offence  is  committed,  and 
in  no  other. 

WiGHTMAN  and  Mbllok,  JJ.,  concurred. 

Jtule  absolute  to  quash  conviction. 


Q.  B.        1    Mtott,  Appellant,  v.  Babbeb, 
14  Feb.  1863.   J  Respondent 

Affiliation  Order — Change  of  Residence  by  Ap- 
plicant for  the  Purpose  of  chtainvng  a  fresh 
Jurisdiction. 

Where  a  woman  has  obtained  an  ^filiation  summ^ons 
in  the  petty  sessumal  division  in  which  she  resides,  and 
the  justices  of  such  petty  sessional  divisum  have  heard  and 
determined  the  ease,  and  refund  to  make  an  order  thereon, 
and  the  woman  has  afterwards  gone  to  reside  in  another 
petty  sessional  division  or  borough,  and  has  there  made 
fresh  application  for  a  summons,  the  justices  of  such  last* 
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mentioned  petty  sessional  division  or  h&rough  have  no 
juriadietion  to  make  an  order,  if  the  woman  diarized  her 
retideneefoT  the  sole  j^urpose  of  oHaining  a  fresh  juris- 
dictum. 

Case  stated  for  the  opinion  of  the  Court  by  the  Be- 
eoider  of  NewcaBtle-under-Lyne. 

On  the  20th  of  October,  1861,  Elizabeth  Barber,  the 
leapondent,  waa  delivered  of  a  child,  at  her  father's 
house  at  Mow  Cop,  in  the  petty  aeasional  diyinon  <rf 
Birchill,  in  the  county  of  Stafford. 

On  the  27th  of  November,  1861,  she  applied  to  a 
justice  of  the  petty  sessional  division  of  Birchill  for  an 
affiliation  summons  against  the  appellant. 

On  the  12th  of  December,  1861,  the  case  came  on  for 
hearing  before  the  justices  of  the  division  of  Birchill ; 
and  the  justices  declined  to  make  an  order,  on  the 
ground  that  there  was  no  corroborative  evidence. 

On  the  19th  of  December,  1861,  the  respondent 
obtained  a  second  summons  against  the  appellant,  by 
application  to  a  justice  of  the  Birchill  division ;  and  on 
the  81st  of  December,  1861,  the  case  was  heard  by  the 
same  justices  who  had  heard  the  first  summons.  Both 
parties  were  present  in  person,  and  were  represented  by 
their  attorneys.  Witnesses  were  examined  on  both 
sides,  and  the  justices  finally  refused  to  make  an  order. 

Up  to  this  time  the  respondent  had  continued  to  reside 
at  her  father's  house ;  but,  on  the  20th  of  February, 
1862,  she  left  her  father's  house,  and  went  to  reside  in 
lodgings  in  the  borough  of  Newcastle-under-Lyne ;  and 
in  the  middle  of  March,  while  still  residing  in  the 
borough,  she  obtained  an  affiliation  summons  against  the 
appellant  from  a  borough  justice.  At  the  hearing  before 
the  borough  justices,  on  the  27th  of  March,  both 
parties  were  present,  and  were  represented  by  their 
attorneys.  The  justices  made  an  order,  which  was  con- 
firmed, on  appeal,  by  the  Recorder,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench  upon  this  case. 

The  questions  for  the  Court  were — (1st)  Whether,  by 
the  applications  to  the  justices  of  the  county,  and  the 
tefuasls  by  them  to  make  orders  under  the  circumstances 
above  set  forth,  the  respondent  was  precluded  from 
applying  to  any  other  justices  ?  And  (2nd),  Whether, 
under  the  circumstances,  the  respondent,  at  the  time 
she  applied  to  the  borough  justices,  was  residing  in  the 
borough,  within  the  meaning  of  the  7  &  8  Vict  c.  101  ? 

KenecUy,  for  the  respondent. 

There  is  nothing  in  the  statute  to  limit  the  number  of 
times  that  the  case  may  be  heard, 

R,  V.  Maehen,  18  L.  J.  M.  C.  213. 

[Welsby. — ^There  the  previous  hearing  had  been  in  the 
nature  of  a  nonsuit,  'as  was  the  first  application  here  ; 
but,  upon  the  second  application  in  this  case,  the 
justices  did  ftdly  hear  and  determine.] 

In  it  T.  Maehen^  it  is  submitted,  no  such  distinction 
is  drawn. 

With  respect  to  the  change  of  residence,  the'other  side 
will  rely  upon 

R,  r.  Hughes^  26  L.  J.  H.  C.  183; 


[He  then  argued  that  upon  the  affidavits  it  did  act 
appear  that  the  hope  of  obtaining  a  finedi  juriadictioD  M. 
been  the  respondent's  motive  for  changing  her  residenet] 

Welsby,  far  the  appeUont,  was  not  coUed  upon. 

WiOHTM^K,  J. — The  case  of  R.  t.  ffughes  is  m- 
elusive  against  the  respondent.  That  case  deeide'l  ths: 
if  a  woman  changes  her  residence  for  the  sole  par^Kise  of 
obtaining  a  fresh  jurisdiction,  the  justices  ought  not  to 
make  any  order.  In  the  present  instance,  ve  caaso; 
shut  our  eyes  to  the  facts,  which  clearly  show  that  *<h 
respondent  went  into  Newcastle-under-Lyne  for  iL^ 
purpose  of  getting  before  a  new  jurisdiction,  after  ^* 
had  twice  tried  and  failed  before  the  proper  tnbaaa!. 
Our  judgment  must,  therefore,  be  for  the  appellant. 

Cbompton  and  Mellob,  JJ.,  concurred. 

Ride  absolute  to  qua^  (hi  order. 


C.  P. 

16  Jan.  ft  24  Feb.  1863. 


iToBiK  V.  Habfojd. 


Valued  Time-fxdicy — Ship  engaged  in  Africtm 

Barter  Trade. 

A  valued  time-poliey  tffeded  ttpon  a  ship  engagei  »  e> 
Afrkan  barter  trade,  and  upon  the  cargo,  the  skip  Vitf 
valued  at  2000^.  and  the  cargo  at  80007.,  eoiUainei  <^ 
douse,  "  ouiwardeargo  to  be  considered hmnsward  inifft^ 
twenty-four  hours  after  arrival  ai  the  firsi  port  or  flaa  4 
trade. "  The  ship  discharged  part  of  her  cargo  at  Oufr^ 
place  of  trade,  and,  after  remaining  there  man  tie* 
twenly-four  hours,  sailed  with  the  remainder  for  omAff 
place  of  trade,  and  was  totally  lost. — 

Held,  that  the  owners  were  not  entitled  to  the  vM£»f^ 
of  8000A,  in  respect  of  the  lost  cargo/  hut  oidy  to  (^' 
ordinary  indemnity  under  an  open  policy  underwritU^P 
SQOOl. 

Action  against  underwriters  on  a  policy  of  insann^^- 
The  policy  was  a  time-policy  on  the  ship  "Shark"  «» 
hercaigo,  for  twelve  calendar  months,  commencing  on  tii? 
date  of  the  vessel's  leaving  the  dock  at  Liverpool  I- 
contained,  in  addition  to  the  usual  clauses^  the  vords, 
"outward  cargo  to  be  considered  homeward  intere.. 
twenty-four  hours  after  arrival  at  the  first  port  or  pl*^ 
of  trade ;"  and  was  endorsed,  "on  ship,  valued  20001.; 
cargo,  8000^.,  with  liberty  to  extend  the  valuation  of  th? 
homeward  cargo.*' 

The  invoiced  value  of  the  cargo  was  6,226/.  6*.  ^^ 
The  vessel  left  Liverpool  on  the  24th  of  Jrat,  asi 
arrived  at  Kinsembo,  on  the  African  coast,  the  first  ^ 
at  which  she  touched,  on  the  14th  of  August ;  ts^  ^ 
that  plaoe^  cargo  to  the  value  of  2,9522.  8«.  3(i  was  dis* 
chaiged  on  the  15th,  16th,  and  17th.  The  ship  ss^^ 
for  the  Congo  on  the  night  of  the  17th,  and  was  totiflT 
lost  on  the  19th.  Shehadtaksnnofreahcazgoon^' 
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and  it  was  taken  as  an  admitted  &ct,  that  she  was  pro- 
ceeding to  the  Congo  for  homeward  cargo,  and  would 
have  obtained,  at  all  events,  some  there. 

Before  action  the  defendants  paid  for  a  total  loss  of  the 
ship  ;  and  they  paid  into  Conrt  43  per  cent  to  cover  the 
loss  of  that  part  of  the  cargo  which  was  on  board. 

The  plaintiff  claimed  to  be  entitled  to  recover  for  a 
total  loss  of  cargo,  valued  at  80002. 

A  verdict  was  taken  by  consent  at  the  trial,  before 
Erie,  C.J.,  in  London,  on  the  14th  of  July,  1862,  for  the 
plaintiff  for  the  full  amount  claimed,  the  case  to  go  to 
the  Court  upon  the  facts,  as  admitted,  and  if  the  plaintiff 
were  only  entitled  to  recover  for  a  partial  loss,  an  average 
stater  to  state  whether  the  amount  pud  into  Court  was 
sofScient. 

A  rule  having  been  obtained  by  the  defmidant  to  enter 
a  verdict  for  him» 

Bovill,  Q.C.,  and  /.  Brown,  showed  cause. 

Lush,  Q.C7.9  Meilish,  and  JTimymaii^  supported  the 
rule. 

Forbes  v.  Aspinall,  18  East,  823, 
Ricknian  v.  Carstairs,  5  B.  &  Ad.  651, 
Amoiddon  Marine  Insurance,  s.  184,  were  referred 
to.  Our,  adv.  vulL 

24FFJB. 

Williams,  J.,  delivered  the  Judgment  of  the  Court 
(Erie,    O.J.,   WHliamSy   WiUes,  and   Keaiing,   JJ,)\^ 
In  this  case,  a  ship  sailed  from  England  to  Einsembo,  in 
Africa,  and  discharged  one-third  of  her  cargo  ;  and,  after 
a  stay  of  more  than  twenty-four  hours,   proceeded  to 
other  ports,  in  order  to  take  in  homeward  cargo,  and  was 
totally  lost,  together  with  two-thirds  of  the  outward 
cargo  that  remained  on  board.      The  plaintiff  had  a 
time  policy  for  twelve  months  on  ship  and  goods,  in  the 
common  form.     It  contained  all  the  clauses  said  to  be 
adapted  to  a  barter  trade  on  the  coast  of  Afirica,  and  also 
a  stipulation  that  "  outward  cargo  should  be  considered 
liomeward  interest,  twenty-four  hours  after  her  arrival  at 
the  first  port  or  place  of  trade  ; "  and  by  a  memorandum, 
the  policy  was  stated  to  be  '*  upon  the  ship,  valued  at 
20002.  ;  cargo,  80OO2L,  with  liberty  to  increase  the  valua- 
tion of  the  homeward  cargo.**     Upon  these  ftcts,   the 
plaintiff  claimed  80002.  for  a  total  loss  of  the  subject- 
xnatter,  valued  at  that  sum,  under  the  head  of  cargo. 
We  are  to  say  whether  he  is  entitled  thereto ;  and  if  not, 
^whether  the  loss  is  to  be  estimated  by  reference  thereto,  as 
a  partial  loss  u)ider  a  valued  policy,  or  by  reference  to 
-the  value  of  the  goods,  not  exceeding  8000/.,  under  an 
open   policy.     The  plaintiff  argued,   that  the  parties 
intended  to  provide  for  the  great  variations  in  value 
incidental  to  African  cargoes,   and  for  the  absence  of 
xneans  of  regular  communication  with  that  coast,  by 
letter  or  otherwise ;  and  that  the  subject-matter  described 
'by  the  words  "caigo  valued  at  8000/.,"  ought  to  be 
<3onstnied  to  mean  any  merchandise  which  should  be  on 
l>oard  at  the  time  of  the  loaai     But  we  are  of  opinion 
hat  this  is  not  the  true  eoostructioii,  and  that  the 


valuation  applies  to  what  is  substantially  a  full  cargo, 
and  not  to  any  quantity  of  goods  substantially  less  than 
a  full  cargo. 

It  is  clear  that  the  policy  covers  the  merchandise  on 
board  in  all  or  any  of  the  ship's  movements,  and 
throughout  every  variation  of  loading,  unloading,  or 
transhipping,  and  entitles  the  assured  to  8000/.,  in 
the  event  of  the  total  loss  of  a  substantially  full  cargo, 
or  to  an  indemnity  in  case  of  any  partial  loss,  not  in  any 
case  exceeding  8000/.  But  the  plaintiff's  claim  is  for 
more  than  an  indemnity,  namely,  to  the  value  named 
for  the  whole  caigo,  although  there  was  only  part  of  the 
caigo  lost,  and  all  the  rest  was  landed  in  safety,  and  we 
do  not  find  this  intention  expressed  in  the  words  of  the 
policy. 

Then  as  to  the  principle  of  the  valuation  of  a  partial 
loss,  if  the  value  of  the  whole  of  the  intended  cai^  was 
a  dahnn,  the  partial  loss  would  be  adjusted  by  the  com- 
mon proportion  ;  but  when  the  value  of  the  whole  of  the 
intended  cargo  cannot  be  ascertained,  the  proportion 
which  the  x^irt  lost  bears  to  that  whole  cannot  be  known, 
and  the  mode  of  estimating  a  partial  loss  under  a  valued 
policy  cannot  be  adopted. 

Under  the  circumstances  we  think  that  the  assured 
would  be  entitled  to  the  ordinaiy  indemnity  under  an 
open  policy  underwritten  for  8000/. 

The  point  decided  in  this  judgment  was  mentioned  in 
Rickman  v.  Carstairs  (5  B.  &  Ad.  651),  both  by  the 
Counsel  in  arguing,  and  by  Parke,  J.,  but  was  not 
there  decided,  because  a  new  trial  was  granted.  The 
point  is  also  mentioned  in  AimotUd  on  Inturance,  s.  134. 

Upon  these  grounds  we  think  the  rule  should  be  made 
absolute,  as  above  directed. 

RitU  absohUe, 

,  .  «       -«-«     I  Hkyman  v.  Flswksb. 

20  Jan.,  24  Fe&  1863.    ) 

Unlawful  Pledging — Faetorz^  Act, 

Defendani  entrusted  A.  wUhpietures  to  keqf  or  seU/or 
him,  it  not  being  A.'s  business  to  seU  on  commission,  A. 
unlawfully  pledged  one  of  them  with  plaintiff ,  who  bonft 
fide  advanced  20/.  VJs,  on  U,  A,  was  oonmcUd  of  thA 
larceny, — 

Held,  thai  the  transaction  came  within  (he  Fndori  Act, 
and  that  plaintiff  could  recover  from  defendant  the  sum 
Jie  had  advanced. 

In  this  case,  the  defendant,  a  gentleman  living  at 
Liverpool,  had  entrusted  some  pictures  to  one  Inman  (a 
private  fnend  of  his)  to  take  care  of  during  his  absence. 

Inman  was  agent  to  two  insurance  companies,  and 
used  to  perform  various  services  on  commission,  but  had 
never  in  the  course  of  his  business  sold  goods  on  com- 
mission. There  was  evidence  to  show  that  at  some  sub- 
sequent period  the  defendant  gave  Inman  authority  to 
sell  the  pictures  for  him. 

Inman,  however,  without  any  authority,  took  one  of 
the  pictures  and  pledged  it  with  the  pla^tiff,  yrho  bond 
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fide  advanced  the  smm  of  20Z.  17«.  on  it  On  this  being 
discovered  Inman  was  prosecuted  for  larceny,  and  con- 
victed, and  the  defendant  took  possession  of  the  picture. 
The  plaintiff  then  brought  this  action  to  recover  the 
sum  he  had  advanced.  The  cause  was  tried  before 
Willes,  J.,  at  Liverpool,  and  a  verdict  found  for  the  de- 
fendant    In  pursuance  of  leave  reserved — 

Brttty  Q.C.,  obtained  a  rule  to  enter  the  verdict  for 
the  plaintiff,  on  the  ground  that  the  advance  was  made 
bond  fide  under  the  Factors*  Act  (5  &  6  Vict  c.  39),  and 
that  the  plaintiff  was  therefore  protected. 

Aspinall  showed  cause,  and  contended  that  this  case 
did  not  come  within  the  Factors*  Act,  on  the  ground  that 
it  was  not  Inman's  usual  course  of  business  to  sell  goods 
on  commission,  and,  therefore,  ho  could  not  make  a 
valid  pledge  within  the  Factors'  Act, 

Monk  V.  WhUttnburg,  2  B.  &  Ad.  484. 
Wood  V.  Rmoclifie,  6  Hare,  183,  191. 

It  could  not*  be  said  that,  if  a  man  gave  another  his 
watch  to  sell  for  him,  that  fact  would  give  him  authority 
to  pawn  it  The  Act  did  not  include  any  person  en- 
trusted with  goods  in  any  way. 

[Erle,  C.  J.,  referred  to  Land)  v.  AtUnhoroughy  81 
L.  J.  Q.  B.  41.] 

Not  only  was  Inman  not  the  person  contemplated  by 
the  Act,  but  the  transaction  was  not  a  mercantile  one. 

Brett,  Q.C.,  supported  the  rule,  and  argued,  1st,  that 
the  words  of  the  Act  were  to'  be  read  in  their  natural 
sense  ;  and  2ndly,  that  the  transaction  was  a  mercantile 
one.  In  this  case  the  possession  was  independent,  and 
not  like  that  of  a  servant,  whose  possession  was  only  that 
of  his  master ;  which  was  the  distinction  between  this 
case  and  Zamh  t.  AUenborough, 

Cur,  adv.  vulL 

24  Fed. 

The  judgment  of  the  Court  (ErU,  C.J.,  Williams, 
Willes,  and  Keating,  J  J.)  was  read  by  Willes,  J.,  and 
was  to  this  effect — The  defendant  gave  his  pictures  to 
Inman,  and  either  then  or  afterwards  gave  him  authority  ! 
to  sell  them.  It  was  not  Inman's  usual  business  to  sell  j 
on  commission,  and  this  was  an  isolated  transaction.  | 
The  plaintiff  took  one  of  the  pictures  homA  fide.  There  is 
no  doubt  that  Inman  was  an  agent  entrusted  with  the 
property,  and  the  only  question  that  can  arise  is,  whether 
the  transaction  comes  within  the  Factors*  Act.  It  was 
contended  that  the  plaintiff  was  not  protected,  as  the 
transaction  was  not  one  in  Inman*s  usual  course  of 
business,  but  we  see  no  reason  for  limiting  the  words  of 
the  Act  to  the  usual  course  of  business.  If  they  were 
so  limited,  the  Act  would  not  apply  to  the  first  transac- 
tion of  a  factor  commencing  business,  or  the  last  one 
(perhaps  after  he  had  taken  his  name  off  his  door).  This 
is  a  hiud  case,  but  the  Act  was  passed  for  the  general 
convenience  of  the  public.  All  the  cases  decide,  that 
the  word  agent  does  not  include  a  mere  servant,  but  does 


include  any  kind  of  commercial  agent  Here  Inman 
was  not  only  employed  to  hold  the  pictures,  but  vas 
entrusted  to  sell  them. 


23  Jan.,  —  Feb.  1863 


.! 


Hartlaio)  v.  Jukes. 


Statute  of  Limitation* — Promissory  Note^ 
Memorandzim  of  same  date. 

C.  and  S.  {the  latter  by  way  of  g%»arantu)  gatt  OAt 
joint  and  several  promissoTy  note  for  2002.  to  a  hankki 
company,  as  seeurUy  for  advances  to  he  made  byQuhvX 
to  C.  A  mejnorandum  of  the  same  date,  and  sign^i  ^ 
the  same  parties,  accompanied  the  note,  and  purportid  K 
be  a  further  and  collateral  sdburiiy  for  C.*t  baidnn^ 
account. — 

Held,  that  the  note  and  mcTnorandum  must  he  m- 
strued  together,  and  thai  the  StaitUe  of  JAmOatiovj  dH 
not  run  from  the  time  when  advances  were  first  mv 
by  the  bank  to  C,  but  from  the  time  when  the  first  Jfl/aw- 
was  struck. 

Plaintiff  was  the  public  officer  of  the  Gloucester  ILoi- 
ing  Company,  and  the  defendants,  executon  of  W. 
Steward.  In  the  year  1855,  one  Courtney,  wishing  *>fi 
open  an  account  at  the  above  bank,  it  was  ams^ 
that  he  should  do  so,  and  that  credit  should  be  gireo 
him  to  the  extent  of  200/.,  upon  the  guarantee  of 
Steward.  A  joint  and  several  promissory  note  was  tka 
given  by  Courtney  and  Steimrd  to  the  company,  tinted 
the  4th  December,  1855,  and  it  contained  a  promise  to 
pay  the  company  on  demand  200/.  A  memorandan  d 
the  same  date  as  the  note,  and  signed  by  the  saise 
parties  also  accompanied  it,  and  purported  to  be  i 
further  and  eollcUeral  security  for  the  banking  accuost 
intended  to  be  kept  by  Courtney ;  and  it  stated,  that  tht 
company  should  be  at  liberty  at  any  time  after  the  dite 
thereof,  to  recover  thereon  from  Steward  and  Cotirtnfy,  i 
and  each  of  them,  up  to  the  full  amount  thereof,  ^ 
moneys  which  Courtney  should  or  might  at  any  tisf  j 
thereafter  become  indebted  or  liable  to  the  said  com]^syi 
for  or  on  account  of  any  moneys  advanced  by  them  t» 
Courtney.  The  memorandum  further  stated,  that  ia 
case  of  the  company  suing  on  the  said  promissory  n''i'» 
the  production  thereof  by  the  company  should  be  con- 
clusive evidence  against  the  said  W.  Steward  of  tin 
amount  claimed  by  them  from  Courtney  being  dut  ao^ 
owing  by  him  to  them,  and  that  they  should  n^t  ^^ 
called  upon  or  required  to  give  any  further  or  othe" 
proof  of  the  amount  so  claimed  by  them  being  so  Jc^ 
and  owing. 

Pursuant  to.  the  arrangement,  Courtney  from  tims  ti) 
time  drew  cheques  on  the  bank,  and  paid  money  in.  -^^ 
the  end  of  December  1855,  the  bank  had  advanced  liia» 
178Z.  4*.  ed.,  and  he  had  iwdd  nothing  in.  In  Janunj 
1856  he  began  to  pay  in  money,  and  continued  so  ^M 
until  February  1861,  the  last  of  such  payments  being 
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made  on  the  19tli  of  that  month.  At  the  end  of  June 
1856,  the  first  balance  was  struck,  and  Courtney  then 
stood  indebted  to  the  bank  194/.  09.  6d.  The  writ  in 
this  action  was  issued  on  the  28th  of  March  1862.  The 
first  count  of  the  declaration  was  upon  the  promissory 
note,  and  the  second  count  was  a  special  one  upon  the 
aboye-mcntioned  memorandum.  The  defendants,  in  their 
sixth  plea,  pleaded  the  Statute  of  Limitations,  and  issue 
was  joined  thereon.  At  the  trial,  before  Martin,  B.,  the 
plaintiff  was  non-suited ;  leave  being  given  to  move  to 
enter  the  verdict  for  the  plaintiff  for  175/.,  and  to  inake 
any  amendments  in  the  pleadings  the  Court  might  think 
fit.     A  rule,  accordingly,  having  been  obtained, 

Collier,  Q.  C. ,  (with  him  Murch, )  showed  cause.  —There 
was  a  right  of  action  so  soon  as  a  shilling  became  due, 
and  the  true  construction  of  the  note  was,  that  the  plain- 
tiff should  not  sue  for  more  than  the  balance  due  at  the 
time  of  action.  If  the  payments  made  by  Courtney  to 
the  bank  were  made  in  respect  of  the  note,  then  the 
amount  of  the  note  was  paid  off,  but  if  they  were  not  so 
made,  then  the  statute  would  run  from  the  moment  there 
was  any  balance  due. 

Maciiamara,  in  support  of  the  rule.— There  was  no 
debt  due  by  Courtney  to  the  bank  when  the  note  was 
made.  The  note  and  agreement,  taken  together,  were 
in  effect  but  one  agreement,  whereby  Steward  and 
Courtney  jointly  and  severally  promised  to  pay,  on 
demand,  from  time  to  time,  the  balance  due  from 
Courtney.  The  intention  of  the  parties  is  manifest, 
and  the  Court  will  seek  to  give  effect  to  it.  Each 
advance  created  a  new  cause  of  action,  and  as  the  sum 
sued  for  was  advanced  to  Courtney  within  six  years, 
the  statute  is  no  bar  to  the  action.    He  cited, 

Irving  v.  Veitch,  3  M.  &W.  90,  108,  111. 

WM  V.  Spicer,  13  Q.  B.  886,  889. 

Leeds  v.  Lancashire,  2  Camp.  405. 

Cfholmeley  v.  Darleij,  14  M.  &  W.  344. 

Jofkson  V.  Woolletj,  27  L.  J.  Q.  B.  448. 

Cur,  adv,  vuU. 

Pollock,  C.B.,  now  delivered  the  judgment  of  the 
Court  {Pollock,  C,B.,  Martin,  Bramwell,  and  Channell, 
BB. ).  — After  stating  the  facts  and  the  nature  of  the  action, 
the  judgment  proceeded  as  follows.  After  much  considera- 
tion, we  have  arrived  at  the  conclusion  that  the  Statute 
of  Limitations  is  not  an  answer  to  the  first  count.  Had 
the  security  been  in  the  form  of  a  bond  for  200/.  and  a 
defeasance  to  the  effect  of  the  memorandum,  the  opera- 
tion and  effect  of  the  security  would  have  been  clear ; 
and,  notwithstanding  that  the  instrument  is  a  promissory 
note,  payable  on  demand,  which  primd  facie  indicates  a 
present  existing  liability,  enforceable  without  demand, 
and  as  to  which  the  Statute  of  Limitations  runs  from  the 
date,  we  think  we  are  bound  to  read  it  and  the  memo- 
randum together,  in  order  to  ascertain  the  true  meaning 
and  character  of  the  transaction.  It  is  clear  that,  until 
an  advance  was  made  by  the  banking  company  to 
Courtney,  no  action  could  have  been  maintained  upon 


the  note.  Until  then  there  would  have  been  no  consi- 
deration, and  until  there  was  consideration,  no  action 
would  be  maintainable,  and  the  Statute  of  Limitations 
only  runs  from  the  time  when  the  cause  of  action  accrued. 
The  question,  therefore,  is,  when  did  the  cause  of  action 
accrue  ?  And  unless  it  accrued  before  the  2nd  of  March, 
1856,  the  statute  is  no  bar.  It  was  contended  before  us 
that  the  statute  began  to  run  from  the  Slst  of  December 
1855,  by.  reason  of  the  debt  of  178/.  4s.  dd.  then  due 
from  Courtney  to  the  bank ;  but  no  balance  was  then 
struck,  and  certainly  no  claim  was  made  by  the  bank 
upon  the  defendant's  testator,  in  respect  of  that  debt ; 
and  wo  think  that  the  mere  existence  of  the  debt,  un- 
accompanied by  any  claim  by  the  bank,  would  not  have 
the  effect  of  making  the  statute  run  from  that  date. 
Our  judgment,  therefore,  is,  that  the  rule  should  be  made 
absolute  to  enter  the  verdict  for  the  plaintiff.  My  brother 
Bramwell  assents  to  the  conclusion  at  which  we  have 
arrived,  but  not  to  the  reasons  on  which  it  rests. 

•  Rule  dbaolute. 


I  OiFFs  V,  GiPFs  and  Hume. 


Divorce. 

21  Jan.,  17  Feb.  1863. 

Before  the  Right  Hon.  the  Judge  .Ordinakt. 

Connivance — Collusion — Corrupt  connderation  for 
withdrawal  of  a  petition, 

A  husband  having  instituted  a  suit  for  dissolution  of 
marriage  on  the  ground  of  his  wife*s  aduUery,  accepted  a 
large  sum  of  money  from  the  co-respondent  in  eonsidera- 
tion  of  making  no  claim  for  damages,  and  agreeifig,  in 
the  event  of  gaining  his  suit,  to  make  no  demand  for  costs; 
and,  subsequently,  when  the  petition  came  on  for  hearing, 
offered  no  evidence  in  its  support,  in  consideration  of  an 
agreement  being  entered  into  by  the  co-respondent  to  secure 
to  him  an  additional  sum  of  money.  The  co-respondent 
having  subsequcTUly  failed  to  fulfil  his  agreement,  the 
petitioner  instituted  a  second  petition,  based  upon  adultery 
committed  by  the  respondent  and  co-respondent,  subsequent 
to  the  Jiearing  of  Vte  first  petition.  When  the  cause  canu 
on  for  trial,  the  adultery  was  proved;  but,  notwithstand- 
ing, it  was  held,  that  by  the  arrangement  into  whicli  he 
had  entered  wiUh  the  co-respondent,  the  petitioner  was 
disentitled  to  obtain  the  dissolution  of  his  marriage  on  the 
ground  of  the  suJtsequent  adultery. 

The  petitioner,  Augustus  P.  Gipps,  prayed  for  a  dis- 
solution of  his  marriage  with  his  wife  on  the  ground  of 
her  adultery  with  the  co-respondent,  "William  W.  F. 
Hume.  The  respondent  pleaded  a  denial  of  the  charge. 
The  co-respondent,  besides  pleading  a  denial,  also  alleged 
that  the  x>etitioner  had  been  guilty  of  connivance  and  of 
wilful  neglect  and  misconduct,  conducing  to  his  wife's 
adultery.  He  further  pleaded,  that  the  petitioner  had 
filed  a  former  petition,  phai^ng  adultery  between  the 
respondent  and  co-respondent ;  and  that  previous  to  the 
hearing  of  the  said  petition,  the  petitioner  had  in  con- 
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sideration  of  the  payment  to  Itxm  by  the  respondent  oi 
a  large  snm  of  money,  agreed  to  withdraw  the  petition, 
and  when  it  came  on  for  hearing,  declined  to  offer  any 
evidence  in  its  sapport,  in  consequence  of  which,  the 
petition  was  dismissed.  The  petitioner  by  his  replication 
denied  these  ayerments. 

Pigoa,  StfyLf  md  SjfMs,  Dr,,  appeared  for  the  peti- 
tioner. 

The  QmciVs  Advocate^  and  Lopes,  for  the  co-respondent. 

The  respondent  was  not  represented  by  counsel. 

The    cause  was   heard  before   the  Judge   Ordinary 
without  a  jury. 

At  the  hearing  it  was  shown  that  the  petitioner  had, 
in  the  month  of  March,  1861,  filed  a  petition  for  a  dissolu- 
tion of  marriage,  on  account  of  his  wife's  adultery  with 
the  co-respondent  Before  the  petition  was  filed,  an 
arrangement  was  come  to  between  the  petitioner  and  the 
co-respondent,  through  the  intervention  of  a  mutual 
friend,  by  which  the  co-respondent  agreed  to  pay  to  the 
petitioner  the  sum  of  8000/.  in  consideration  that  no 
claim  should  be  made  against  him  for  damages,  and  no 
demand  made  for  costs  in  the  event  of  the  prayer  of  the 
petitioner  being  granted.  This  sum  was  subsequently  paid 
to  the  petitioner.  When  the  petition  was  filed  no  claim 
was  made  for  damages.  A  few  days  before  the  petition 
came  on  for  hearing,  a  proposal  was  made  by  the  co- 
respondent to  the  x>etitioner  that  an  additional  sum  of 
40002.  should  be  secured  to  the  latter  by  the  former,  pay- 
able on  the  death  of  the  co-respondent's  mother,  and 
that  during  her  lifetime  interest  at  the  rate  of  5  per  cent, 
per  annum  on  that  amount  should  be  paid  to  the  peti- 
tioner. The  consideration  of  this  agreement  was,  that 
the  petitioner  should  withdraw  the  record  then  set  down 
for  triaL  The  agreement,  which  was  reduced  to  writing, 
contained  a  danse  to  the  effect  that  the  petitioner  should 
also  agree  to  execute  a  deed  of  separation  from  his  wife, 
but  to  this  condition  he  objected.  To  the  remainder  he 
consented.  In  conformity  with  this  agreement,  he  in- 
structed counsel  to  move  the  Court  to  withdraw  the 
record,  but  the  motion  having  been  opposed  by  the 
respondent's  counsel,  the  cause  came  on  for  hearing.  On 
that  occasion  the  petitioner  offered  no  evidence,  and  the 
petition  was  dismissed.  The  co-respondent  having  sub- 
sequently failed  to  fulfil  his  agreement  to  secure  to  the 
petitioner  the  sum  of  40002.,  the  latter  filed  a  bill  in 
Chancery  to  compel  him  to  do  so.  To  this  bill  the  co- 
respondent demnrred,  alleging  that  the  consideration 
was  illegal  The  demurrer  was  held  gpod  by  Yioe-Chan- 
cellor  Sir  W.  Page  Wood,  and  the  bOl  dismissed.  The 
petitioner,  then  finding  that  the  adalterous  connection 
between  the  respondent  and  co-respondent  had  been 
resumed,  filed  a  second  petition  for  a  dissolution  of 
his  marriage.  At  the  hearing  of  this  second  petition 
the  preceding  &ct%  as  well  as  the  subsequent  adultery 
of  the  respondent  and  eo-resppndeat  were  proved  in 
evidence. 

Oixr.  adv,  vttU» 


17  Feb. 

Thb  Jxtdgb  Obdikaxt  ddrreied  judgment  Qi 
Lordship  said. 

This  was  a  petitum  for  disMlstio&  of  marriage,  ontk 
ground  of  adultery.  The  respondent,  by  her  aosvo, 
denied  the  adultery.  The  eo-respondent  denied  Uii 
adultery,  and  pleaded  connivanee  and  misconduct  cob* 
dndng  to  the  adultery.  The  ease  was  heard  before  me, 
without  a  jury,  and  it  was  prored,  on  behalf  of  the  pe6> 
tioner,  that,  in  October,  1861,  and  afterwards  tk  r- 
spondent  and  eo-respondent  committed  adulteiy.  b 
also  appeared  in  evidence  that,  in  1860,  the  petitioiar 
had  filed  a  petition  against  the  respondent  and  co-re- 
spondent, praying  for  a  diasolution  of  his  marriage  on  tk 
ground  of  adultery,  which  they,  by  their  answer,  hd 
denied.  Before  this  petition  of  1860  was  filed,  a  neetisg 
took  place  at  the  petitioner's  house  between  him  aodliii 
then  and  present  attorney  and  a  Mr.  Halliwdl,  &  fiaemi 
of  both  the  petitioner  and  the  co-respondent,  wko  then 
proposed  that  80002.  should  be  paid  by  Hume  to  \m 
(Mr.  HaUiwell)  to  abide  the  result  of  the  suit,  aad  tint 
it  should  be  in  lieu  of  costs  and  damagea^  and  that  tk 
petition  should  not  contain  any  claim  for  damages.  Hm 
petition  was  accordingly  filed  in  that  form  (and  I  mj 
observe  that  it  was  as  like  a  petition  filed  by  collusion  as 
it  could  well  be  ;  but  that  is  of  no  importance  nov),  and 
afterwards  the  sum  of  30002.  was  paid  over  to  the  peti- 
tioner. The  cause  was  appointed  for  trial  by  jury  on  tk 
18th  of  June,  1861.  On  that  morning  Halliwell  pro- 
duced the  following  document,  signed  by  the  co-R- 
spondent : — 

**  In  consideration  of  the  receipt  of  S0002.  from  tk 
co-respondent,  my  costs  and  damages,  and  upon  the  aid 
co-respondent  securing  to  me  the  torOuir  sum  of  4000/., 
to  be  paid  upon  the  death  of  lus  mother,  he,  in  ^t 
meantime,  paying  to  me,  or  as  I  may  direct,  interest  on 
the  said  sum  of  40002.,  after  the  rate  of  5  per  cent  per 
annum,  I,  with  the  full  knowledge  of  all  the  circuit' 
stances,  undertake  to  withdraw  my  suit  now  about  to  be 
heard  in  the  Divorce  Court,  and  to  execute  a  de^  (^ 
separation  from  my  wife. 

<' Dated  this  18th  day  of  June,  1861." 

The  petitioner  agreed  to  the  terms,  except  <mc  passage 
''and  to  execute  a  deed  of  separation  from  my  wife,**  ^ 
signed  a  corresponding  document  with  tiiat  passage  strnc^ 
out  Now,  this  agreement  was  very  lemaikable.  Tk 
80002.  was  to  be  paid  for  costs  and  damages.  Wkt 
further  demand  had  the  petitioner  f  For  what  coosid^^* 
tion  was  the  sum  of  40002.  to  be  paid?  It  wu  to  k 
paid  for  the  withdrawal  of  the  suit  Having  accepted  i 
satisfaction  fbr  costs  and  damages,  he  had  no  farther 
right  to  enforce  against  the  co-respondent  The  Vt^ 
right  that  remained  to  him  was  thnt  of  complainings 
his  wife's  adultery,  and  claiming  his  l^gal  remedy —^^i 
a  dissolution  of  his  marrii^  The  4OO02.  mmt  ba^ 
been  intended  as  the  purchase-money  of  that  right,  aod  \ 
for  that  sum  the  husband  covenanted  to  shot  his  etrs 
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and  no  longer  see  the  inMelity  o£  which  his  wife  had 
been  guilty.  He  did  not  condone  the  offence  by  re- 
soming  cohabitation.  He  did  not  then  make  any  stipu- 
lation respecting  her  future  conduct,  nor  any  provision 
for  her  maintenance,  but  simply  agreed  to  withdraw  the 
suit  and  so  forego  his  right  to  complain.  The  cause  was 
called  on  for  trial  on  the  201h  of  June,  and  the  petitioner 
asked  leave  to  withdraw  the  record.  The  respondent's 
counsel  objected,  the  jury  were  sworn,  and  the  petitioner, 
in  order  to  fulfil  his  agreement,  offered  no  evidence,  and 
thereupon  a  verdict  was  necessarily  found  for  the  re- 
spondent and  co-respondent.  Afterwards  a  n^^tiation 
took  place  between  the  petitioner  and  respondent  and 
their  respective  attorneys  respecting  a  deed  of  separation, 
and  the  allowance  to  be  made  to  the  wife.  The  parties 
differed  as  to  the  sum  to  be  allowed,  and  then  the  co- 
respondent refused  to  give  a  bond  according  to  his  agree-' 
ment,  unless  it  contained  a  stipulation  that  the  interest 
at  5  per  cent,  should  be  paid  to  the  wife  and  the  bond 
held  in  trust  for  her  separate  use  in  case  she  survived  his 
mother,  on  whose  death  the  principal  sum  would  become 
payable.  The  petitioner,  in  August,  1861,  filed  a  bill 
against  him  for  a  specific  performance  of  his  agreement, 
to  which  he  demurred.  The  petitioner  then  employed  a 
detective  officer  to  inquire  after  the  respondent,  and 
ascertain  where  and  how  she  was  living.  In  October  he 
was  informed  by  the  person  so  employed  that  she  had 
been  at  the  Sonthwark  Hotel,  in  London,  and  there  had 
been  visited  by  the  co-respondent.  The  question  in  the 
equity  suit  was  argued  on  the  15th  of  November,  when 
the  demurrer  was  allowed. 

The  question  upon  this  evidence  is,  not  whether  the 
parties  to  the  bargain,  both  or  either  of  them,  have 
disgi'aced  themselves  by  the  course  that  they  have  pur- 
sued, but  whether  the  plea  of  connivance  has  been 
established,  or,  in  other  words,  if  a  husband,  finding 
that  his  wife  has  committed  adultery,  foregoes  his  claim 
to  a  divorce  in  consideration  of  a  sum  of  money,  not 
condoning  the  offence,  but  allowing  her  to  remain  his 
wife,  and  allowing  his  remedy  to  be  barred  by  a  verdict 
in  favour  of  the  respondent  and  co-respondent  without 
making  any  stipulation  as  to  the  future  conduct  of  the 
parties,  does  he,  or  does  he  not,  show  himself  so  regard- 
less of  his  own  and  her  honour  that  he  must  be  taken  to 
give  a  tacit  consent  to  any  future  intercourse  between 
her  and  her  paramour!  The  Court  is  not  without 
high  authority  upon  this  point.  It  seems  to  me  that 
a  man  so  acting  withdraws  his  objection  to  the  in- 
tercourse that  has  taken  place.  His  conduct  is  almost 
equivalent  to  selling  his  assent  to  snch^tereourse.  He 
wilfully  closes  his  eyes  then,  and  his  position  is  very 
much  the  same  as  if  he  had  wiUully  closed  his  eyes 
before  the  suit  was  commenced.  Under  such  circum- 
stances the  judgment  of  Lord  Stowoll  in  Lovering  v. 
Levering  (8  Hagg.  87)  seems  applicable—"  Can  a  man, 
consenting  to  adultery  with  A.,  but  not  consenting  to 
adultery  with  B.,  take  advantage  of  that  adultery  and 
say  to  the  Ecclesiastical  Court  non  omnihiu  darmiof 
This  is  language  not  to  be  endured."    If  he  cannot  say 


lum  omntbuM  dormio,  can  he  say  non  semper  dormiot 
Again,  in  Orevx  v.  Crewe,  his  Lordship  says,  **  I  come 
to  the  next  head  of  objection,  viz.,  connivance  or  tolera- 
tion for  other  purposes,  and  this  is  the  part  of  the  case 
which  presses  with  most  force.  By  toleration  I  mean  that 
passive  sufferance  of  adultery  for  a  length  of  time  which 
in  law  enures  to  a  waiver  of  the  legal  remedy."  Surely 
this  case  is  stronger.  Here  was  no  passive  sufferance, 
but  an  active  bargain  to  tolerate  what  had  passed  in 
consideration  of  money,  without  making  any  stipulation 
for  the  future.  Can  the  petitioner  divide  his  wife's 
adulterous  connection  with  Mr.  Hume  into  two  por- 
tions, and  say,  '*So  much  I  have  tolerated,  for  that  I 
have  received  compensation,  and  have  consented  that 
my  remedy  shall  be  barred,  but  wm  semper  dormio, 
for  the  residue  I  will  claim  a  dissolution  of  my 
marriage."  If  he  could  not  say  so  with  reference 
to  different  paramoufs,  can  he  with  reference  to  the 
same?  If  the  petitioner,  when  the  first  suit  was 
commenced,  having  ascertained  the  criminal  inter- 
course that  existed  between  his  wife  and  Mr.  Hume,  had 
taken  no  step  either  to  pat  an  end  to  it  or  to  obtain 
the  redress  that  the  law  allowed  him,  could  he  on  ac- 
count of  the  continuation  or  renewal  of  that  intercourse 
at  a  subsequent  time  have  maintained  a  suit  I  That,  as 
it  seems  to  me,  would  be  directly  in  contravention  of 
Lord  Stowell's  judgment  in  Crewe  ▼.  Orewe.  Is  it  pos- 
sible to  hold  that  he  is  in  a  better  position,  because, 
being  acquainted  with  his  wife's  infidelity  in  1860,  he 
did  not  altogether  dose  his  eyes,  but  accepted  a  pecu- 
niary compensation  for  it,  or,  in  other  words,  because  he 
did  not  altogether  waive  his  legal  remedy,  but  sold  it  ? 
I  apprehend  not,  and  that  the  opinion  of  that  eminent 
Judge  is  directly  applicable  to  this  case.  Then,  can  he 
maintain  the  suit  because  the  bargain  made  in  the 
former  suit  has  not  been  fulfilled  f  It  is  no  part  of  my 
duty  to  express  an  opinion  as  to  the  conduct  of  a  person 
who  forfeits  his  word,  and  refuses  to  fulfil  such  a  bargain 
as  that  made  by  Mr.  Hume.  Whatever  may  be  thought 
of  him,  his  refusal  does  not  relieve  the  petitioner  from 
the  discredit  attaching  to  the  maker  of  such  a  bargain. 
He  never  repented  of  the  bargain  ;  he  did  all  he  could  to 
enforce  it,  even  alter  he  had  obtained  information  from 
which  he  could  not  but  infer  that  the  intercourse 
between  his  wife  and  Mr.  Hume  still  continued.  Had 
that  bargain  been  fulfilled,  I  believe  I  should  never  have 
heard  of  this  suit ;  but,  however  that  may  be,  I  think  it 
is  one  where  the  conduct  of  the  petitioner  has  amounted 
to  connivance  or  consent  to  her  intercourse  with  Mr. 
Hume,  and  that  the  petition  must  be  dismissed.  During 
the  discussion  it  was  remarked  that  in  one  of  the  letters 
that  passed  respecting  the  terms  of  a  deed  of  separation, 
the  petitioner  offered  to  make  a  certain  allowance  to  his 
wife,  to  be  continued  so  long  only  as  she  led  a  virtuous 
life.  He  had  made  no  stipulation  of  that  nature  as  a 
condition  for  allowing  the  suit  to  fail  for  want  of  evi- 
dence, and  I  fear  that  the  passage  referred  to  was 
written  rather  for  the  purpose  of  protecting  his  own 
purse  than  to  secure  the  future  good  eonduct  of  the 
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respondent     For  the  reasons  assigned,  my  decree  is, 
that  the  petition  be  dismissed. 


Adm 
24  Feb 


n.        1 

.  1863,    J 


The  "William  ft  John." 


Before  the  Right  Hon.  Bb.  Lttshinotok. 

Salvage — Jurisdiction  of  the  Justices — Agreement 
— "Sum  Claimed^*  and  "Dispute  as  to  the 
amount  of  Salvage^* — Merchant  Shipping  Acty 
1854,  8,  460,  and  Amendment  Acty  s.  49. 

The  Merchant  Shipping  Act,  1854,  sect.  460,  and  Amend- 
ment Act,  sect,  49,  being  read  together,  enact  that  all 
disputes  as  to  the  amaunt  of  salvage,  where  either  the  sum- 
elaimad  does  not  exceed  2001.,  or  the  vcUue  of  the  property 
saved  does  not  exceed  10002.,  shall  be  referred  to  the 
justices  of  the  peoM,  and  thereby  in  those  cases  exclude  the 
jurisdidion  of  the  High  Court  of  Admiralty, 

By  "the  sum  claim>ed "  is  meant  the  sum  claimed  before 
the  dispute  is  referred. 

The  words  "disputes  as  to  the  amount  of  salvage" 
extend  to  cases  where  an  agrument  stipulating  for  a  fixed 
amount  has  been  made :  the  existence  of  an  agreement  does 
not  confer  jurisdiction  upon  the  High  Court  of  Admiralty, 
but,  where  that  jurisdiction  exists  and  htis  been  properly 
set  in  m/ftion,  may  induce  the  Court  to  give  costs  to  the 
salvors,  although  they  recover  a  sum  less  tha7i  2001. 


This  was  a  question  of  the  jurisdiction  of  the  High 
Court  of  Admiralty  in  a  salvage  suit,  under  the  Merchant 
Shipping  Act,  1854,  sect.  460,  and  Amendment  Act, 
sect.  49. 

On  the  20th  of  October,  1862,  the  "  William  &  John  " 
was  in  distress  off  Great  Yarmouth,  within  the  United 
Kingdom.  A  lifeboat,  manned  by  the  plaintiffs,  put  off 
to  her  assistance.  Before  anything  was  done,  Salmon, 
one  of  the  plaintiffs,  demanded  the  sum  of  200/.  for  any 
service  thoy  might  render.  This  the  master  refused,  but 
ultimately  an  agreement  was  made  as  follows  : — 

"October  20,  1862.  I  hereby  agree  to  pay  to  Charles 
Salmon  the  sum  of  1402. ,  and  his  crew  of  the  lifeboat, 
to  take  the  brig  'William  ft  John'  into  Yarmouth 
harbour. 

"JOHH  Nmw. 

"  JAKB8  Head,  witness,  the  mate." 

On  the  following  day,  the  plaintiffs  claimed  from  the 
defendants  the  sum  of  140/.  under  the  agreement.  On  the 
same  day  (the  21st  of  October)  the  defendants,  by  a  writing 
addressed  to  the  justices*  clerk  of  the  borough  of  Great 
Yarmouth,  named  one  justice  of  the  borough,  and  also  on 
the  same  day  gave  notice  in  writing  to  Charles  Salmon  and 
his  agent  to  name  a  justice  in  like  manner,  to  hear  and 
adjudicate  upon  the  dispute,  pursuant  to  the  Merchant 
Shipping  Amendment  Act,  1862,  sect  49.  Tlie  plain* 
tiffs  abstained  from  naming  any  justice.     On  the  25th  of 


October  application  was  made  to  the  Mayor  of  Yai- 
mouth  for  a  summons  to  be  served  upon  Charles  Solmoa 
to  appear  before  the  justices  of  the  peace  for  the  borough 
at  Petty  Sessions  on  the  29th  of  October.  And  on  tlu: 
day,  Salmon  not  appearing,  though  he  had  been  lerred, 
the  justices  at  Petty  Sessions  found  that  the  ralue  of 
the  brig  and  cargo  was  408Z.,  and  the  amonnt  of  Wl 
stipulated  by  the  agreement  was  exorbitant,  and  tbej 
awarded  to  the  pbdntiffii  702.  and  costs. 

In  the  meanwhile,  on  the  25th  of  October,  the  plaintiff 
arrested  the  brig  by  a  warrant  from  the  High  Court  of 
Admiralty,  and  claimed  850Z.  The  defendants  appeared 
under  protest,  and  filed  a  petition  stating  the  facts,  and 
alleging  that  the  value  of  the  property  saved  did  a^ 
amount  to  10002.,  and  submitting  that  under  the  cir- 
cumstances, and  by  the  operation  of  sect.  460  of  th? 
Merchant  Shipping  Act,  1854,  and  sect.  49  of  the  Am^'od- 
ment  Act,  1862,  the  Court  had  no  jurisdiction.  Da 
plaintiffs,  in  their  answer,  made  no  allegation  as  to  the 
value  of  the  property  saved. 

The  petition  now  came  on  to  be  heard. 

The  Queen's  Advocate,  and  Lushington,  for  the  dc^B- 
dants,  argued  that  the  Court  had  no  jurisdiction.  T..- 
49th  sect,  of  the  Merchxmt  Shipping  Amendment  Act,- 
which  enacted  that  all  the  provisions,  contained  in  tk 
principal  Act,  for  giving  summary  jurisdiction  to  tV 
justices  and  for  preventing  unnecessary  litigation,  skouii 
extend  to  cases  where  the  value  of  the  property  saTcl 
was,  as  in  the  present  case,  under  1000/.,~ironl>l  be 
nugator}',  unless  it  conferred  an  exclusive  jurisdictioo ; 
for  under  the  460th  sect  of  the  principal  Act,  the  jasticc* 
had  by  consent  jurisdiction  in  sJl  caaes. 


Dr.  Deane,  Q.C.,  and  0.  Harrison,  for  the  pkinti 

1st.  The  jurisdiction  conferred  upon  the  justices  i^  :iv: 
exclusive. 

2nd.  The  meaning  of  the  words  ''sum  clainie*!"'^ 
the  clause  which  enacts  that  "where  the  sum  cl%ii^<^^ 
does  not  exceed  2001.,  the  dispute  shall  be  refermlt? 
the  justices,"  is  the  sum  formally  claimed  before  xh: 
tribunal  Hero  no  sum  was  claimed  before  the  jii>tit:S 
and  the  sum  claimed  in  the  Admiralty  Court  exceeds '20v'C 

3rd.  The  words  in  the  Act  that  in  certain  cases  '^all 
disputes  as  to  the  amount  of  salvage  "  shall  be  referral  t' 
the  justices,  cannot  apply  to  a  case  like  the  pttsen'., 
where  there  has  been  an  agreement  made  as  to  tL 
amount :  and  reliance  was  placed  upon 
The  Penix,  Sw.  14. 

Db.  Lushington.— Where  the  words  of  the  stAtat•'a^' 
imperative,  and  it  is  enacted  that  the  dispute  shnll  \ 
referred  to  the  justices,  there  the  jurisdiction  oi  ^-^ 
Court  is  excluded.    The  cases  in  which  exclusiv'o  juri 
diction  is  conferred  upon  the  justices  arO|  if  the  Frincix 
and  the  Amendment  Acts  are  read,  as  they  should 
read,  together,  cases  where  either  the  sam  claimed  u.> - 
not  exceed  2002.,  or  the  value  of  the  property  saved  d.^^ 
not  exceed  lOOOZ.    As  to  the  maaidsiip  of  the  vor«- 
''sum  claimed,"  1  think  that  tha  tans f(  th6 statu^^ 
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uply  that  the  daim  must  have  been  made  before  the 
3ference  is  made  to  any  tiibimal.  In  some  cases,  where 
i  the  yarions  loose  negotiations  which  take  place  in  the 
rat  instance  between  salvors  and  owners,  different  aqpia 
re  asked  at  different  times,  there  may  be  difficulty  in 
scertaining  what  is  the  som  which  has  been  claimed ; 

^rettoeianqne;  the^Babpm'sdmi«dw(i9ferM02^  as 
)ecified  in  tl^e  iigjreewenti  ^er«^  too«  the  value  of 
le  propwly  niMred  wi^  below  lOOOI.-'thitt  is  ^l^ar  from 
le  award  o(  the  jostioss,^  and  from  the  avejnne^t  in  the 
Pendants*  petition  nndpnjed  ip  the  pl»inti£V  answer. 
t  is  immateriat,  therefon^  that  th^  sum  claimed  in  this 
onrt  by  the  salvors  is  over  ^dOh    Nor  does  the  exist- 


ence of  an  agreement  give  jniisdiction  to  this  Court,  in 
cases  where — ^the  claim  not  exceeding  200/.,  or  the  value 
of  the  property  saved  not  exceeding  1000/.— the  statute 
eonfi^  exclusive  jurisdiction  upon  the  justices.  The 
effect  of  an  agreement  is  this  only,  that  where  the  suit 
has  been  rightly  commenced  in  this  Court  (by  reason  of 
the  claim  being  over  200/.,  and  the  value  of  the  property 
saved  ever  1800/.),  but  tl»  Court  has  awarded  less  than 
200/.,  the  existence  of  an  agreement  may  induce  the 
Cout  to  outify  t^t  tiba  case  was  a  proper  one  for  a 
superior  tribunal,  and  to  give  to  ^  salvors  costs  to 
which  they  woi^ld  otherwise  not  be  entitled  under  the 
statute. 


ToL.  h 
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EQUITY. 


House  of  Lords.  |  wall  v.  Cockbbell, 
10,  12,  26  Feb.  1863.  S 

Present— The  Lord  Chancellor,  the  Lord  Ghelms- 

VORD,  and  other  Lords. 

Fraud — Solicitor  and  Client — Mortgage — Wan€ 
of  Consideration — Acquiescence  and  ConfirmxUion, 

A  solicitor^  A,  was  inlruated  by  a  dient^  B,  wUh 
money  to  he  lent  on  mortgage ;  A  appropriated  it  to  his 
own,  use,  and  afterwards,  being  pressed  by  B,  obtained 
from  another  client,  C,  fraudulently,  and  without  con- 
sideration, mortgages  of  equitable  elates  belonging  to  C, 
which  he  handed  over  to  B.  A  soon  after  became  bank- 
rupt,  and  nearly  thru  years  afterwards  C  discovered,  for 
the  first  time,  the  nature  of  the  transaction  between  A  and 
B,  whereupon  he  filed  a  bill  against  the  latter  to  be 
relieved  from  the  mortgages: — 

Held  {affirming  the  decision  of  the  Master  of  the  Rolls, 
and  reversing  that  of  Lord  Chancellor  Campbell),  that  he 
toas  entitled  to  the  relief  sought,  and  that  his  daim  had 
not  been  barred  by  acguiescence  or  confirmation  whilst 
he  was  igrwrant  of  the  facts  constituting  his  equity. 

This  was  an  appeal  from  a  decree  of  the  Lord  Chan- 
cellor Campbell  (reported  7  Jnr.  (n.  s.)  29),  rerersing  a 
decision  of  the  Master  of  the  Rolls  (reported  6  Jnr. 
(n.  s.)768). 

In  and  before  the  year  1853  Messrs.  Henry  &  Cheslyn 
Hall  were  the  solicitors  of  the  appellant  Wall,  who  was 
equitable  tenant  for  life  of  the  Worthy  estate,  and  of  the 
respondents  the  trustees  of  the  marriage  settlement  of 
Mr.  and  Mrs.  Grieye.  On  the  4th  of  February,  1853,  a 
sum  of  15,0002.  belonging  to  the  respondents,  which  had 
been  invested  on  a  mortgage  security,  was  paid  off,  and 
received  by  the  Messrs.  Hall  for  the  purpose  of  re-invest- 
ment :  this  sum  was  paid  to  the  bank  of  Messrs.  Dixon, 
to  the  credit  of  the  private  account  of  the  Halls,  and 
about  50002.  was  applied  in  paying  off  debts  of  the 
Halls  to  the  bank. 

On  the  9th  of  February  the  Halls  wrote  to  Mr. 
Grieve— "We  are  happy  to  inform  you  that  we  have 
concluded  the  aiTangements  as  to  the  new  moiiigage," 
and  on  the  20th  of  April,  Ohcalyn  Hall,  in  answer  to  an 
inquiry  by  Mr.  Grieve,  wrote— "The  15,0002.  was  lent 
in  one  sum  to  one  party." 

In  1854,  the  respondents  became  dissatisfied  with  the 
Messrs.  Hall,  and  appointed  Mr.  Rivington  their  solici- 
tor, and  on  the  1st  of  September,  in  that  year,  the 
Halls  delivered  to  him  securities  for  the  15,00021,  made 
up  of  a  security  for  10,0002.,  from  a  Mr.  Commerell, 
which  was  not  in  question,  a  mortgage  for  40002.  of  the  ap- 
pellanVs  interest  in  Worthy  Park,  dated  the  Ist  of  March, 


1858,  a  farther  chaige  for  10002.  dated  the  Isfc  of  Aiigoit 
1858,  and  an  assignment  also  dated  the  1st  of  Augost, 
1858,  of  two  policies  of  assurance  on  the  life  of  tk 
appellant,  the  first  effected  on  the  2nd  of  Febnoir, 
1849,  and  the  second  on  the  5th  of  July,  1853.  TL: 
indentures  of  mortgage  and  of  further  charge  recited,  tk 
the  sum  of  50002.  had  been  advanced  to  the  appelk: 
on  the  4th  of  February,  1853. 

The  appellant  had  placed  unlimited  confidence  in  & 
Halls,  and  deposed  that  he  was  ignorant  of  the  cirenE 
stances  under  which  the  deeds  were  executed ;  and  that  h 
must  have  executed  them  upon  representations  that  tJ»j 
were  documents  of  a  totally  different  nature.  It  ^ 
proved  that  the  mortgage  of  the  1st  March,  1653,  «v 
not  engrossed  before  the  27th  April,  1853 ;  and  that  tie 
deed  of  further  charge,  dated  the  Ist  Augost,  1853,  «3: 
not  drawn  till  the  end  of  August,  1854. 

In  October,  1855,  the  appellant  was  served  by  1^ 
respondents  with  a  notice  of  their  intention  to  sell  b 
estates ;  the  appellant  deposed  that  he  "  told  the  xi 
Cheslyn  Hall  he  had  been  served  with  the  said  uod^ 
but  that  he  did  not  know  what  it  meant,  and  that  b 
knew  nothing  about  the  transaction.  The  said  Cheslr. 
Hall  thereupon  replied,  that  it  was  all  in  the  acc«8i& 
and  that  they  would  show  it"  Under  these  cinns- 
stances  he  suffered  judgment,  in  an  action  on  his  c>)^ 
nants,  to  be  entered  up  by  default  for  5,2102.  15i.  '-> 
upon  the  5th  December,  1855.  In  the  meantiitte  b 
endeavoured,  but  unsuccessfdlly,  to  obtain  a  bill«f  (os> 
and  cash  account  from  the  Messrs.  Hall,  who,  in  i^ 
1856,  were  adjudicated  bankrupts. 

In  April,  1859,  the  Messrs.  Flower,  the  present  »> 
citors  for  the  appellant,  succeeded  in  obtaining  fnniti 
solicitors  of  the  Halls'  assignees,   the  deeds  and  dx: 
ments  belonging  to  the  appellant ;  and  it  was  them  f^ 
the  first  time,  discovered  that  the  Halls  had  acted  &- 
solicitors  for  the  respondents,  and,  as  such,  had  recf i^^- 
and  appropriated  to  their  own  use  the  50002.  heh^^ 
to  the  respondents,  no  part  of  which  had  been  paiJ  • 
the  appellant,  or  in  any  way  applied  to  his  use ;  «S"' 
ingly,  on  the  26th  May,  1859,  the  appellant  fil<?d  a' 
against  the  respondents,  praying  a  declaration  that  v 
alleged  deeds  of  mortgage  and  further  chaiige  ha«l  ^' 
obtained  by  fraud,  that  they  should  be  delivered  r 
to  be  cancelled,  and  that  the  judgment  obtained  agiii 
him  should  be  vacated. 

The  Master  of  the  RoUs  made  a  decree  in  fevosr  : 
the  plaintiff;  but,  on  appeal.  Lord  Campbell  heM, i- 
the  plaintiff's  right  was  barred  by  acquiescence  '^' 
delay. 

The  Solidtor-Oeneral  and  /.  Pearson  for  the  appdltf  * 
The  other  side  will  contend  that  the  Halls  verc  > 
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agents  of  the  appellant,  with  authority  to  borrow  money 
for  him ;  bat  even  if  this  were  true,  an  antecedent  debt 
of  the  Halls  to  the  respondents  cannot  be  taken  as  a 
payment  to  them  on  his  account. 
They  cited  the  following  authorities  at  law, 
Todd  V.  Beid,  4  B.  &  A.  210 ;  s.  c.  3  Stark.  16 ; 
BarUett  v.  PerUland,  10  B.  &  Cr.  760  ; 
ScoU  v.  Irving,  1  B.  &  Ad.  605 ; 
and  m  equity, 

Vandeleur  v.  Blagrave,  6  Beav.  665 ; 
Young  v.  WhiU,  7  Beav.  506  ; 
Young  v.  Qray,  8  Beav.  147. 
The  appellant's  right  had  not  been  lost  through  delay 
or  confirmation,  inasmuch  as  up  to  April,  1859,  he  was 
ignorant  of  the  transactions  between  the  respondents  and 
the  Halls. 

Mwrray  v.  PdlmeTy  2  Sch.  &  L.  486. 
Life  Asaociatian  of  Scotland  v.  Siddal,  3  De  6.  F.  k 
J.  58,  74. 
.  The  respondents  had  constructive  notice  of  the  fraud. 

Sdvfyn,  Q,C,,  and  Surrage',  for  the  respondents. 

The  case  now  made  is  inconsistent  with  the  bill. 

The  Halls  were  authorised  to  raise  loans  for  the 
appellant,  and  the  mortgages  recite  payment  to  him  on 
the  4th  of  February,  1853,  which  he  cannot  now  be 
permitted  to  deny, 

Perrg  v.  ffoll,  2  De  O.  F.  &  J.  88. 

They  distinguished  Todd  v.  JUid,  and  BartUU  v. 
Penlland, 

The  position  of  the  respondents  is  defensive,  not  offen- 
sive ;  and  a  Court  of  Equity  cannot  set  aside  the  judg- 
ment they  have  obtained, 

Protheroe  v.  P<yrdham,  2  Swan.  227. 
1  &  2  Vkt.  c.  110,  a,  13. 

The  appellant,  by  his  acquiescence,  has  made  it  im- 
possible to  restore  the  former  condition  of  the  re- 
spondents. 

Pearson,  in  reply. 

The  Lord  Chancellor  said,  the  respondents  were 
:hc  trustees  of  the  marriage  settlement  of  Mrs.  Grieve  • 
hey  had  employed  Messrs.  Henry  and  Cheslyn  Hall  as 
heir  solicitors ;  and,  upon  a  sum  of  15,000Z.  becoming 
.ay  able  to  the  respondents  as  such  trustees,  they  directed 
-  to  be  paid  to  the  Halls,  to  be  invested  on  mortgages  to 
c»  found  by  them.  Accordingly,  on  the  4th  of  February, 
853,  that  sum  was  paid  to  the  bank  of  Messrs.  Dixon, 
>  the  account  of  the  Halls  :  it  was  not  in  any  manner 
;parated  or  distinguished  &om  the  moneys  of  the  Halls  : 
lere  were  no  particular  securities  in  contemplation  at 
le  time  ;  and  the  15,000Z.  became,  therefore,  a  debt  of 
lo  Halls  to  the  respondents.  The  first  use  the  Halls 
i^de  of  the  sum  was  to  pay  off  about  5000Z.  of  their 
vTi  debts  to  the  bank  :  10,0007.  they  invested  on  a  mort- 
1*50  from  Mr.  CommerelL  They  reported  to  Mr.  Grieve 
sxt  the  whole  sum  had  been  invested  in  one  mortgage  ; 
111  they  duly  paid  the  interest  to  the  cestuis  que  irus- 
ntf  as  if  it  had  been  regularly  paid  to  them.    In  1854, 


the  respondents  became  dissatisfied  with  the  Halls,  and 
in  July  they  employed  another  solicitor,  and  desired  the 
Halls  to  deliver  up  their  securities  to  him. 

The  Halls  were  the  confidential  solicitors  of  the 
appellant,  who  was  a  veiy  young  man,  and  the 
owner  of  a  large  estate :  they  were  the  trustees  and 
executors  of  the  will  of  the  appellant's  uncle,  and 
the  appellant  was  entirely  in  their  power :  they,  there- 
fore, formed  the  design  of  getting  the  appellant  to 
execute  deeds  which  they  might  hand  over  to  the  re- 
spondents as  part  of  the  securities  they  required. 
Accordingly,  they  prepared  two  mortgages  of  the  ap- 
pellant's life  interest  in  Worthy  Park,  to  secure  the  sums 
of  40007.  and  10007.  respectively  :  the  mortgage  for 
40007.  was  dated  the  1st  of  March,  1853,  and  the  mort- 
gage for  10007.  was  dated  the  1st  of  August,  1853. 
Policies  of  assurance  on  the  life  of  the  appellant  were 
included  in  the  securities— one  dated  in  1849,  and  the 
other  on  the  5th  of  July,  1853,  which  explained  why  the 
second  security  was  dated  the  Ist  of  August  The  re- 
spondents having  become  very  peremptory,  the  Halls 
delivered  to  them,  on  the  1st  of  September,  1854, 
the  mortgages  for  10,0007.,  40007.,  and  10007.,  and 
the  policies  of  assurance:  the  securities  were  ac- 
cepted by  the  respondents,  and  no  inquiry  appears 
to  have  been  made  by  them.  Tet  the  circumstances 
ought  to  have  awakened  very  grave  suspicion  in  the 
trustees,  who  had  already  seen  fit  to  discharge  the  Halls 
from  being  their  solicitors.  The  letter  of  February, 
1853,  said  the  mortgage  was  then  concluded,  and  the 
letter  of  April,  1853,  said  the  15,0007.  had  been  lent  on 
one  security  :  these  different  statements  were  contra- 
dicted by  the  securities  they  received.  It  was  not  clearly 
ascertained  when  the  appellant  executed  the  deed  of  1st 
of  March,  1853,  but  certainly  it  was  long  after  that 
date  :  as  to  the  deed  of  the  1st  of  August,  1853,  it  was 
proved  that  it  was  not  even  prepared  till  the  end  of 
August,  1854,  when  the  Halls  were  compelled  to  make 
up  the  securities.  The  appellant  had  sworn  that  he 
knew  nothing  of  these  deeds,  and  he  must  have 
executed  them  upon  representations  that  they  were 
instruments  of  a  different  nature.  It  was  not  neces- 
sary to  put  his  case  so  high.  It  was  sufficient  if 
he  executed  the  deeds  on  the  faith  that  the  respon- 
dents would  pay  the  money  secured  by  them  to  his 
solicitors.  The  legal  estate  was  outstanding,  and  the 
deed  operated  in  equity  only,  on  the  equitable  estate  of 
the  appellant;  no  interest  would  pass  to  the  respondents, 
unless  the  consideration  money  was  either  paid  or  applied 
to  the  use  of  the  appellant,  or  the  receipt  of  it  so  acknow- 
ledged by  him  as  to  estop  him  from  now  denying  it.  No 
payment  could  be  pretended  to  have  been  made,  except 
the  payment  of  15,0007.  on  the  4th  of  February,  1853, 
when  that  sum  was  deposited  in  the  hands  of  the 
respondents'  agents  for  purposes  of  investment  Of  this, 
50007.  was  misappropriated  by  the  agents  long  before  the 
execution  of  the  deeds.  It  was  not  pretended  that  one 
shilling  was  paid  or  applied  to  the  use  of  the  appellant 
The  respondents  relied  on  the  &ct  that,  on  the  1st  of 
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September,  1854,  the  deeds  were  delhrrt«d  to  their 
solicitors.  If  the  respoodents  eoaH  firoTe  that  the 
money  had  been  paid  to  the  ezpreas  use  of  the  appeBaat, 
or  if  tiiey  oottld  prore  that  the  HaUa  applied  any  part  of 
the  money  to  his  nae,  the  mortgagee  would  be  pro  fanto 
good.  Proof  of  anything  of  the  kind  was  altogether 
wanting.  On  the  let  of  September,  1854,  they  had  paid 
nothing  to  the  appellant ;  they  trusted  to  the  reptvsenta- 
tiona  of  the  Halla,  to  whom  they  had  cottllded  the  money, 
and  who  had  misappropriated  it. 

The  decree  of  the  Lord  Chancellor  Campbell  tested  on 
the  acquiescence  and  confirmation  by  the  appellant  of  the 
respondents*  title.  His  words  were,  "I  proceed  npon 
the  grounds  that  the  plaintiff  has  confirmed  the  validity 
of  the  mortgages  with  the  knowledge,  or  means  of  know- 
ledge, of  all  the  material  fiicts  of  the  case.'*  But  tha 
material  fiusts  were  the  fiu!ts  constitating  the  appellant^s 
equity,  and  it  was  for  the  purpose  of  ezphu&ing  his 
equity  that  he  (the  Lord  Chancellor)  had  made  a  full 
statement  of  the  fiicts  of  the  case.  It  was  a  material 
fact,  that  no  sum  of  money  was  ever  paid  by  the  re- 
spondents to  the  appellant,  or  to  his  agent,  on  the  faith 
of  this  mortgage.  All  they  had  done  was  to  abstain 
from  demanding  the  50001.  from  their  own  agents  the 
HaUs,  to  whom  they  had  entrusted  it,  and  on  whose 
false  assurances,  that  they  had  paid  the  amount  to  the 
appellant,  or  applied  it  to  his  use,  they  relied. 

It  was  most  clear  that  these  facts  were  not  known  to 
the  appellant  till  April,  1859.  The  respondents  knew 
that  unless  the  Halls  had  paid  or  applied  the  money  to 
the  use  of  the  appellant,  no  consideration  would  have 
passed.  The  appellant  had,  up  to  April,  1859,  reason  to 
believe,  both  from  the  conduct  of  the  Halls  and  that  of  the 
respondents,  that  the  money  had  been  paid  to  the  former 
for  the  purpose  of  the  mortgage.  The  bill  was  filed 
within  a  month  of  the  discovery  of  the  truth,  and  it  was 
impossible  to  set  up  laches,  acquiescence,  or  confirma- 
tion. The  onus  lay  on  the  respondents,  and  they  could 
not  be  dischaiged  from  it,  except  by  showing  that  the 
appellant  was  aware  that  the  money  had  been  deposited 
with  the  HaUs  generally.  The  case  was  plain  and  simple 
when  the  fiicts  were  known  ;  and  he  should  move  their 
Lordships  to  dismiss  the  petition  of  appeal  from  the 
decree  of  the  Master  of  the  BoUa^  with  costs. 

The  Lord  Chelmsford  entirely  agreed.  There  was 
no  doubt  as  to  the  fraud  practised  by  the  Halls  on  the 
i^^pellant ;  they  had  misapplied  money  entrusted  to 
them  by  the  respondents,  and  had  procured  the  execution 
of  a  mortgage  by  the  appellant  to  cover  this  fraud. 
There  were  two  grounds  on  which  the  respondents  relied ; 
firsts  that  the  money  had  been  paid  to  the  HaUs  with  the 
knowledge  of  the  appellant ;  secondly,  that  their  claim 
had  been  made  valid  by  the  confirmation  of  the  appellant 
Something  might  be  said  on  the  first  ground,  if  it 
appeared  that  at  the  time  of  the  execution  of  the  deeds 
the  Halls  had  the  money  in  their  hands,  aud  had  after- 
wards applied  it  to  their  own  use.  This  was  clearly  dis- 
proved, and  the  counsel  for  the  respondents  had  endea- 


Vvund  to  eteMsh  on  ttM  pitt  el  As  Hafls  ai  soAnty 
to  bom^  ott  behalf  of  the  appeOant  Then  ««  m 
evidence  of  this  beyond  tile  aignteg  of  tin  deeis,  aoi  it 
was  impossible  to  give  this  a  loUeHwrtife  sdioa  At 
the  time  of  their  executiott  ttefe  nas  te  anaej  of  ^« 
respondents  in  the  hands  of  the  Halls  wliick  cooklbTc 
bem  paid  over  in  exchange  for  tbe  sseittitiea  TheHiDi 
had  not  at  that  time  the  50001.  in  posaeflAon,  and,  te^cT!, 
it  could  not  be  said  that^  as  agents  of  the  a^lk&t,  i^ 
received  that  sum  for  him.  The  ^peUant's  eqaitf  vs^^i 
on  the  want  of  consideratioA,  and  it  was  unaecesBarrV 
consider  whether  the  circumstances  etaght  not  tob^; 
put  the  respondents  on  their  goatd.  As  to  the  9^^: 
point,  acquiescence  and  confirmatioii  to  biBd  the  spptr 
lant  must  have  been  made  with  ItaH  knowledge  e(  ^ 
Ucts :  there  had,  no  doubt,  been  a  recognitkHi  of  t^ 
validity  of  the  mortgages ;  bnt  ft  wis  mads  in  ts^ 
ignoiunoe  of  a  most  important  £Kt  It  wte  impesT  • 
to  believe  that  the  appellant  knew  that  at  tiie  tiise : 
execution  of  the  deeds  his  agents  h/A  no  mmtj  is  tL-r 
hands.  He  should  agree  in  the  metian  of  the  Lord  Qi: 
cellor. 


Chancellor  Of  OxfonL I  ^^^^j,^. 

20,  27  FEa  1863.  J 

Before — MontaouE  BsRNABiy,  B.C.L,  Asnsss 

JuriacUctum  of  the  Court — Discretion  of  Jud^.^ 
Merei^—^  4f  4  Tact  €.  8& 

Semble,  A  power  conferred  hy  the  Unifftrnty  ^^' 
upon  the  Viee-C^umeeUor  to  imfiut  a  poena  «poRa^<^ 
is  prim&  fiu^ie  a  judicial  power ^  OMd  one  to  le  axrdt 
judieiaUff  in  the  ChanoelUn^s  Court. 

The  Ckwreh  Discipline  Act  does  not  debar  a  Vtitfif:, 
Judge  from  trying  a  resident  clergyman  for  a  hrm' 
University  law^  notwithstanding  such  Ireach  mzy  &> 
constitute  an  ecdesiasticcd  offence. 

Bui  the  CouH  uriU  use  Us  discretion  as  to  t^y- 
offences  over  which  it  possesses^  under  andenl  stahi- 
a  discretionary  criminal  Jurisdiction,  when  suA  (''"• 
are  of  a  vague  character,  and  do  not  eanouiU  tc  ^ 
acts, 

A  Regius  Professor  is  subset  to  the  JwHsikim  f 
Vioe-ChanceUor, 

A  power  conferred  upon  the  Vio^Cka/noelliifrtotwT' 
unsound  looks,  does  not  render  their  pukUoation  a  f^^ 
able  offence. 

The  provisions  in  the  University  Stettutes  fnh' 
ing  aprofessorfrom  directly  or  indirsetly  teaeki^'j- 
dogmatieaUy  assertinih  off^yQuing  repugnant  ^  ■ 
Catholie  Faith,  are  to  be  read  hy  the  taUeact,  a»d  - 
not  extend  to  any  hook  pubUAed  By  muX  pn^ 
in  his  private  capacity,  and  not  uttt  ^  him  i*  ' 
official  teaching, 

A  power  confsrred  ly  ITiiJMrv^MriU^ ^ ^^^' 
heretics  in  general,  is  not  to  U  rii'i3yHbfc*tfW'-" 
inahlsrpaH of  ike saih4 dMk; ^ imM^^" 
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tkeU  tut  hetnf^  appHoMt  oniy  to  a  paviiciUair  Oan  cf 

This  6ait  came  on  upon  a  sonunons,  whioh,  aa  far  as  is 
material,  was  as  follows : — 

*'  Chcmedlar*»  CouH  of  the  UninenUy  of  O^ord. 
*  <  The  Bight  Hooouahle  Edward  Geofl^y  Smith  Stanley, 

Earl  of  Derby,  Chancellor  of  the  Uniyersity  of  Oxford, 
"  To  John  Haines,  Teoman  Bedell  of  Law  of  our  Uniyer- 

sily,  or  his  lawful  Depnty,  greeting. 

"We  hereby  anthorise  and  eommand  you«  and  each 
and  every  of  yon,  jointly  and  severally,  that  yon  cite  or 
canse  to  be  cited  the  Beverend  Benjamin  Jowett,  Clerk, 
Master  of  Arts,  Begins  Professor  of  Oreek,  and  Tutor  of 
Balliol  College,  in  the  said  University,  to  appear  before 
our  Tiae*Chancellor  or  his  Assessor,  on  Fridi^  the  13th 
of  February,  at  the  hour  of  twelve  o'clock  in  the  forenoon 
of  the  said  day,  in  the  Apodyterium  of  the  Convocation 
House  (being  the  accustomed  plaoe  of  judicature  of  and 
in  our  said  Universi^),  then  and  there  to  answer  to 
certain  articles  or  interrogatories  to  be  administered  and 
olyected  to  him  by  virtue  of  our  office  concerning  the 
refonnation  and  correction  of  his  manners  and  excesses, 
bat  more  especially  for  infrin^/ing  the  stcUtUes  and  pri- 
vUe^  of  the  said  University  of  Oxford,  by  having,  in 
the  years  1859,  1860, 1861,  and  1862,  written,  printed, 
published,  given*  sold,  set  forth,  or  caused  to  be 
written,  published,  given,  sold,  or  set  forth,  within  the 
precincts  of  the  University  of  Oxford  and  elsewhere  a 
certain  book,  entitled  *  The  Epistles  of  St.  Paul  to  the 
Thessalonians,  CkUatians,  Bomans^  with  Critical  Notes 
and  Dissertations,'  in  two  volumes :  also  in  a  book  called 
'Essays  and  Beviews,'  a  certain  article,  essay,  or  review, 
with  divers  notes  thereto,  entitled,  *  On  the  Interpreta- 
tion of  Scripture ;  *  and  by  having  in  such  book,  and 
such  artide^  essay,  or  review,  respectively,  advisedly 
promulgated,  maintained,  declared«  and  affirmed  certain 
erroneous  and  strange  doctrines,  positions,  or  opinions 
contrary  to,  and  inconsistent  witl^  the  doctrines  of  the 
Church  of  England,  the  Thirty-nine  Articles  of  Beligion 
agreed  upon  in  the  Convocation  holden  at  London  in  the 
year  1662,  and  the  Catholie  faith :  thereby  contravening 
the  laws  and  statutes  of  the  University,  and  against  the 
peace  and  uni^of  the  Church;*'  and  it  was  thereby  prayed, 
that,  on  legal  proof  being  made  of  the  charges,  the  re- 
spondent Professor  Jowett  ''  might  be  duly  corrected  and 
punished  according  to  the  gravity  of  the  offence,  and  the 
exigency  of  the  law  and  statutes  of  the  University,  and 
mi^t  be  inhibited  from  promulgating  or  publishing 
anch  erroneous  doctrines  or  opinions." 

'^  Given  under  the  seal  of  office  of  our  said  University, 
this  seventh  day  of  Febxoary,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-tlffee. 

MOIXTAOITB  BSINABD.'* 

The  promoters  of  the  suit  Were:— the  Bev.  Charles 
Atmore  O^vie,  D.D.,  Begins  Professor  of  Pastoral 
Theology,  and  Canon  of  Christ  Church,  the  Bev.  Edward 
Bottverie  Pttsey,  D.D.,  ttegius  Ph)fe88or  of  Hebrew,  and 


Canon  of  Christ  Church,  and  the  Bev.  Charles  Abel 
Heurtley,  D.D.,  Maigaret  Professor  of  Divinity,  and 
likewise  a  Canon  of  Christ  Church. 

PoUinger  (Proctor),  on  the  respondent  being  cited  to 
appear,  put  in  the  following  protest,  in  writing  : — 

"I,  Henry  A.  Pottinger,  proctor  for  the  Bev.  Ben- 
jamin Jowett,  who  has  been  called  to  answer  in  this 
Court,  appear  under  protest  that  the  Court  has  no  juris- 
diction in  the  matter,  (signed)  Henry  A.  Pottinger." 

LaHiMT  (Proctor),  thereupon,  put  in  a  protest,  in 
writing,  which  was  as  follows  : — 

**  I,  Digby  Latimer,  proctor  for  the  promoters  in  this 
suit,  contend,  that  the  Court  has  jurisdiction,  (signed) 
Digby  Latimer.** 

Thb  Cottbt,  after  hearing  the  proctors  for  the  pro- 
moters and  respondent  respectively,  reserved  judgment. 

27  FsB.  1868. 

The  Lbabned  Assbssor  delivered  the  following 
judgment :— This  is  a  cause  of  office,  promoted  against 
the  Bev.  Benjamin  Jowett,  M.A.,  Begins  Professor  of 
Greek,  and  Fellow  and  Tutor  of  Balliol  College. 

A  "cause  of  office,"  in  the  technical  language  which 
this  Court  has  borrowed  from  the  Civil  Law,  is  one  in 
which  the  Judge  proceeds,  by  virtue  of  his  office,  to 
correct  a  public  wrong ;  and  the  promoter  is  the  prose- 
cutor, whose  complaint  sets  the  jurisdiction  in  motion. 

The  promoter's  first  step  in  such  a  case  is  to  petition 
the  Judge  t^t  a  citation  or  summons  (here  called  an 
office  process)  may  issue  to  compel  the  appearance  of  the 
party  charged.  The  form  of  the  office  process  resembles 
that  of  a  citation  in  the  Ecclesiastical  Courts,  and  is, 
always  the  same ;  but  that  part  of  it  which  describes  the 
accusation  is  copied  from  the  promoter's  petition,  and  is 
therefore,  virtually  the  statement  of  the  promoter.  By 
the  citation  now  before  me,  which  departs  from  the 
common  form  only  in  reciting  the  prayer  of  the  petition, 
and  thereby  conveying  to  the  defendant  a  littie  addi- 
tional information.  Professor  Jowett  is  cited,  in  the  usual 
way,  to  appear  and  answer  to  articles  "to  be  admi- 
nistered and  objected  to  him  by  virtue  of  our  office 
concerning  the  reformation  and  correction  of  his  manners 
and  excesses,  but  more  especially  far  ii^fringing  the 
ttattUea  ondprivUegeB  of  the  said  University,  by  having," 
kc  [The  Assessor  then  read  the  statement  and  prayer 
of  the  citation  set  out  above.] 

Professor  Jowett,  by  his  proctor,  contends  that  he  has 
been  improperly  cited,  and  appears  under  protest ;  that 
is,  he  appears  only  for  the  purpose  of  arguing  that  he  is 
not  bound  to  appear  at  all.  By  the  protest  which  he 
has  delivered,  he  affirms  that  the  Court  has  no  jurisdic- 
tion in  the  matter  of  the  suit ;  and  this  is  the  question 
which  I  now  have  to  decide. 

The  citation  has  not  been  objected  to  on  any  other 
ground,  except  that  it  is  said  to  be  too  vague  in  stating 
that  the  act  constituting  the  alleged  offence  was  com- 
siittedin  Oxford  "and  elsewhere."  I  think  it  is  not 
too  vague  in  this  respect ;  the  rule  is,  that  it  should 
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state  enough  to  show  that  an  ofTenco  has  been  com- 
mitted which  is  within  the  jurisdiction  of  the  Court, 
leaving  the  particukrs  to  be  set  out  in  the  Articles.  The 
jurisdiction  is  not  confined  to  acts  done  in  Oxford  or  its 
precincts :  the  citation  does,  however,  allege  a  publication 
in  Oxford,  and  I  think  that,  if  the  specification  of  a 
place  were  needed,  that  is  a  sufficient  specification. 

In  dealing  with  this  case  I  shall  not  think  myself 
bound  to  confine  my  view  to  the  arguments  which  have 
been  addressed  to  me,  or  to  the  ground  of  objection 
stated  in  the  protest.  If^  at  a  later  stage,  it  would  be 
my  duty  to  dismiss  the  defendant  on  grounds  which  are 
open  to  me  now,  I  ought,  by  dismissing  him  at  once,  to 
save  both  parties  from  the  expense  of  further  proceedings, 
and  the  University  from  the  continued  agitation  and 
disturbance  which  those  proceedings  must  occasion.  It 
will  be  convenient  also»  that  in  a  case  so  grave,  and  so 
materially'  affecting  the  jurisdiction  of  this  Court,  and 
which  will  be  carried  in  all  probability  to  some  Idfjtuit 
tribunal,  I  should  state  somewhat  fully  the  conclusions 
at  which  I  have  arrived,  and  the  reasons  which  have  led 
me  to  them.  I  must  add,  that  to  examine  judicially  the 
limits  of  my  jurisdiction  and  the  provisions  of  the  Caro- 
line Statutes,  is  to  explore  an  obscure  region,  in  which  it 
is  difficult  to  be  short  and  clear. 

The  defendant's  proctor  founded  his  protest  on  three 
grounds.  He  insisted  that  the  Court  has  no  jurisdiction 
in  matters  7neri  spirUualiat  and  that  heresy  is  a  merely 
spiritual  matter  ;  that  it  is  unfit  by  its  constitution  and 
procedure  to  do  justice  in  the  case ;  and,  lastly,  that  it 
has  no  power  whatever  over  a  Regius  Professor. 

I  shall  first  refer  briefly  to  a  point  on  which  very  strong 
observations  were  made  by  the  proctors  on  both  sides,  tie.  , 
the  constitution  and  procedure  of  this  Court.  Whatever 
may  be  thought  of  the  expediency  of  retaining  it  as  a 
Court  of  general  jurisdiction  in  criminal  or  civil  matters, 
no  one,  I  suppose,  will  deny,  either  that  some  power  of 
correcting  violations  of  tiie  statutes  must  exist  within 
the  University,  or  that  this  power  should  be  so  exercised 
as  to  secure  to  every  accused  person  the  right  of  being 
heard,  and  to  the  Vice-chancellor  the  assistance  (if  he 
should  think  proper  to  use  it)  of  a  person  who  may  be 
presumed  to  be  not  unacquainted  with  the  duties  of  a 
Judge,  and  the  principles  of  English  law.  ''A  Court  of 
this  kind,*'  said  Mr.  Justice  Ashurst  in  Mr.  Frend*s  case, 
{Rex  V.  The  CJuMceUor,  dx,,  of  the  UniversUy  of  Cam- 
hridgt,  6  T.  R.  110,)  '*  is  not  tied  down  by  the  strict  and 
technical  formalities  which  obtain  in  Courts  of  law ;  and 
it  suffices,  if  it  is  substantially  right  in  its  proceedings." 
The  ordinary  functions  of  the  Chancellor's  Court  at  Oxford 
have  for  a  long  time,  happily,  been  of  a  humble  kind, 
and  our  common  forms  of  proceeding  have  become  very 
simple  and  summary;  but  it  is  in  the  power,  and  is 
therefore  the  duty,  of  the  Judge,  to  check  any  infor- 
mality which  might  work  substantial  iigustice.  The 
procedure  by  which  Professor  Jowett  would  be  tried  here 
is  substantially  the  same  as  that  by  which  he  would  be 
tried  in  the  Court  of  Archea— a  procedure  not  ill-suited, 
as  it  appears  to  me,  to  a  case  in  which  there  is  likely 


to  be  no  serious  conflict  of  evidence ;  either  putj  loij 
apply  for  leave  to  be  heard  by  counsel,  which  is  wm 
refused  in  a  proper  case  :  if  I  exceed  my  juiisdictioii,  ot 
improperly  refuse  to  exercise  it,  I  am  li^le  to  be  cor- 
rected by  the  Queen's  Bench ;  and  an  appeal  lis  from 
me  (subject  to  some  restrictions  which  mi^t  perhaps  b» 
modified  with  advantage)  to  the  Judicial  0}mmitt««  of 
the  Privy  CounciL  No  one  can  be  more  sensible  than  I 
am,  that  I  myself  have  neither  the  learmng  nor  tbt 
authority  required  for  the  satisfactory  determination  d 
the  main  question  raised  in  this  cause,  but  I  cannot  oi 
that  account  refuse  to  try  it.  I  am  of  opinion  that  ^ 
promoters,  having  satisfied  themselves  that  this  cm 
ougiht  to  be  brought  before  a  legal  tribunal,  ara  it's 
to  blame  for  resorting  to  this  Court,  which  is  the  onlr 
Court  open  to  them  ;  and  that  I  am  not  precluded  by  ic 
defective  constitution  or  procedure  from  entertaini^ 
their  complaint 

The  objection  founded  on  Mr.  Jowett's  being  a  Begiu 
Professor  may  be  briefly  disposed  of ;  and  I  shall  there- 
fore take  it  in  the  next  place.  It  was  contended  in  tbs 
broadest  terms  that  there  is  within  the  Universitj  o 
jurisdiction  whatever,  criminal  or  disciplinaiy,  orcri 
Regius  Professor.  A  member  of  the  University  who  is 
appointed  to  such  a  chair  becomes,  it  was  urged^  ilt^ 
gether  exempt  frt)m  those  legal  obligations  by  whicb,  i: 
common  with  others,  he  was  previously  bound ;  he  is  i^ 
fact  leffihus  solutus,  owing  no  obedience  to  the  lars  ati 
jurisdiction  of  the  society  in  which  he  resides,  and  ind^i 
to  no  law  or  jurisdiction  at  all,  unless  by  his  appoi&t- 
ment  he  forfeits  his  privileges  as  a  scholar  at  the  sid^ 
time  that  he  throws  off  his  obligations.  It  wonld  he  i 
grave  question,  if  that  were  so,  whether  a  UnirerfitJ 
ought  ever  to  accept  so  formidable  a  boon  as  the  eodov* 
ment  of  a  Regius  Professorship.  But  what  is  a  Regi<^ 
Professor  ?  He  is  a  person  nominated  by  the  Crovn  t^ 
an  office  within  the  University,  paid  or  endowed  by  tbe 
Crown,  and  charged  with  certain  duties.  The  accepting 
of  the  donation  constitutes  what  may  be  described  fi  * 
contract  between  the  Crown  and  the  University,  vhi^^ 
neitiier  party  is  at  liberty  to  alter  without  the  conseB*. 
of  the  other—or  perhaps  without  the  sanction  of  Ptf^ 
ment,  which  is  the  guudian  of  the  rights  of  the  Cio*^ 
The  University  cannot  deprive  a  professor  of  his  office. 
cannot  in  the  minutest  particular  vary  the  dnties  p 
scribed  to  him  ;  but  I  see  no  reason  to  assume  that  ii^ 
ever,  consciously  or  unconsciously,  relinquished  aHj^ 
diction  over  him  as  one  of  its  own  members. 

I  may  observe,  that  the  statutes  which  the  promoten 
in  this  suit  seek  to  enforce  against  the  Regina  Profes^ir 
of  Greek  are  part  of  a  code  which  was  compiled  by  Bo.^ 
command,  and  was  sent  down  to  Oxford  solemnly  ratifi» 
and  confirmed  by  Royal  Letters  Patent  under  the  Grot 
Seal ;  and  that  according  to  the  opinion  of  two  ^ 
great  authorities,  the  late  Lord  Chief  Justice  of  Englaati 
and  the  present  Judge  of  the  Court  of  Adminltyi  these 
Letters  Patent  had  the  legal  foit»  and  effect  of  a  Bop^ 
Charter.  What  may  be  the  precise  lfl|;il  statos  of  i 
Regius  Professor,  and  the  exact  limit  of  his  pnnlfg^ 
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I  noed  not  now  inquire  ;  it  is  enougli  for  me  to  say,  that 
tlio  law,  in  my  opinion,  traces  no  magic  circle  round 
him,  and  clothes  him  with  no  absolute  inviolability  ;  and 
that  the  of&ce  held  by  Professor  Jowett  is  not  a  bar  to  his 
being  cited  to  appear  in  this  suit 

Having  disposed  to  the  best  of  my  ability  of  the 
objections  founded  on  the  character  of  the  Court  and  on 
the  office  of  the  party  cited,  I  now  approach  that  which 
rests  on  the  nature  of  the  offence  charged.  Unless  the 
citation  alleges  an  offence  with  which  I  have  power  to 
deal — a  breach  of  some  law  which  I  am  authorised  to 
enforce — the  suit  falls  to  the  ground. 

The  Court  of  the  Chancellor  of  the  University  is  charged 
with  the  duty  of  enforcing  two  distinct  bodies  of  law — the 
general  law  of  the  land,  and  the  particular  code  of  our 
own  small  community.  The  law  of  the  land  binds  mem- 
bers of  the  University  as  it  binds  all  Englishmen ;  the 
statutes  of  the  University  bind  them  as  the  code  of  a 
society  in  which  they  have  voluntarily  enrolled  them- 
selves, and  whose  regulations  they  have  undertaken  to 
obey.  There  are  offences  against  the  law  of  the  land 
which  do  not  transgress  the  particular  law  of  the  Uni- 
versity; there  are  a  multitude  of  offences  against  our 
statutes  which  do  not  violate  the  law  of  the  land  ;  and 
one  and  the  same  act  may  be  an  offence  against  both. 
As  the  essence  of  an  offence  is  that  it  is  a  breach  of  a  law, 
one  act  may  involve  two  distinct  offences,  though  in  Eng- 
land a  person  cannot  lawfully  be  punished  twice  for  the 
same  act  either  by  the  same  or  by  different  jurisdictions. 
If  the  act  with  which  Professor  Jowett  is  charged  is  an 
offence  either  against  the  general  law  or  against  the 
statutes  of  the  University,  it  is  primd  facie  within  the 
jurisdiction,  but  with  these  material  qualifications  :— that 
there  may  be,  and  are,  portions  of  the  law  of  the  land 
which  I  am  not  authorised  to  enforce,  and  that  there 
may  be  portions  of  the  University  statutes  which  are 
void,  as  not  merely  different  from,  but  repugnant  to,  the 
law  of  the  land. 

A  cleigyman  who  advisedly  maintains  opinions  con- 
trary to  the  Thirty-nine  Articles  is  imdoubtedly  guilty  of 
<in  offence,  both  against  the  Act  13  Eliz.  c.  12,  and  against 
the  general  ecclesiastical  law,  which  is  part  of  the  law  of 
the  land.  But  this  is  not  a  proceeding  under  the  Act  of 
Elizabeth.  Is  it  a  proceeding  under  the  general  eccle- 
siastical law  ?  There  are  some  expressions  in  the  citation 
from  which  I  might  infer  that  it  is.  Professor  Jowett  is 
charged  with  haviug  '*  advisedly  maintained  and  affirmed 
doctrines  inconsistent  with  the  Articles,  contrary  to  the 
|ieace  and  unity  of  the  church  ** — language  precisely  the 
$»ame  as  would  have  been  employed  if  he  had  been  cited 
ill  the  Court  of  Arches.  He  is  not,  however,  accused  of 
contravening  the  laws  ecclesiastical,  but  the  statutes  of 
the  University.  I  am  not  quite  sure  whether  it  is  really 
intended  to  charge  an  offence  both  against  ecclesiastical 
law  and  against  the  statutes,  or  only  to  throw  the 
colour  of  an  ecclesiastical  offence  over  an  offence 
against  the  statutes.  But  whatever  the  promoters 
may  hare  intended,  I  am  clearly  of  opinion,  that 
an  offence  against  ecclesiastical  law,   and  against  the 


peace  and  unity  of  the  church,  committed  by  a  clergy- 
man, is  one  which,  as  such,  I  have  no  power  to 
punish.  Sach  on  offence  is  punishable  only  by  on  eccle* 
siastical  court ;  and  I  have  no  power  to  sit  as  an  eccle- 
siastical judge  in  this  case.  The  23rd  sect,  of  the  Church 
Discipline  Act  (3  &  4  Vict.  c.  86)  enacts,  "That  no 
criminal  suit  or  proceeding  against  a  clerk  in  holy  orders 
of  the  United  Church  of  England  and  Ireland  for  any 
offence  against  the  laws  ecclesiastical  shall  be  instituted 
in  any  ecclesiastical  court,"  otherwise  than  in  the  mode 
prescribed  by  that  Act.  The  words  are  as  general  as 
possible,  and  there  is  no  exemption  of  the  universities. 
It  is,  therefore,  not  necessary  for  me  to  follow  Mr. 
Pottinger  into  tiie  learned  historical  argument  by  which 
he  endeavoured  to  show  that  this  Court  never  had  juris- 
diction m  matters  merely  spiritual  Nor  need  I  inquire 
what  punishment  it  would  have  been  possible  for  me, 
sitting  as  an  ecclesiastical  Judge,  to  inflict  on  an  unbene* 
ficed  clergyman. 

The  question  remains,  whether  this  is  an  offence  against 
the  statutes,  and,  if  so,  an  offence  with  which  I  have 
authority  to  deal     For  it  may  possibly  be  said,  that  I 
cannot  try  any  clergyman  for  an  act  which  is,  in  one 
point  of  view,  an  ecclesiastical  offence ;   and  that  the 
principle  of  the  Dean  of  YorJds  Case  (R.  PhilL  Sweet, 
London,  1841),  in  which  the  archbishop's  commissary, 
acting  as  visitor,  was  prohibited  from  proceeding   to 
deprive  the  dean  for  simony,   applies  to  the  present. 
I  think  it  does  not  apply.      In  that  cose,  an  eccle- 
siastical Judge  had  tried  an  ecclesiastical  person  for  ui 
offence  against  ecclesiastical  law.     Here,  the  question 
is,    whether   a   imiversity   Judge    can   try   a   clergy- 
man for  a  breach  of  university  law,    the   University 
being  a  civil  corporation,  and  the  statutes  appl3ring  to 
clergymen  and  laymen  alike.    The  true  answer,  however, 
to  this  objection  hes  in  observing  that  an  ecclesiastical 
offence,  and  a  transgression  of  the  statutes  of  the  Uni- 
versity, though  they  may  be  committed  by  one  and  the 
same  act,  are  perfectly  distinct  things.     The  University 
is  a  voluntary  society,  which  any  man  may  quit  at  his 
pleasure,  having  its  own  rules  and  regulations  ;  of  which, 
as  appears  from  the  preamble  of  the  Act  of  1854  (17  &  18 
Vict.  c.  81),  the  particular  object  is  the  maintenance  of 
discipline  and  good  government  within  its  pale ;  and  the 
general  object,  the  advancement  of  religion  and  learning. 
It  is  one  aim— and  a  perfectly  lawful  aim— of  those  rules 
and  regulations,  to  secure,  with  more  or  less  of  strictness^ 
among  residents  in  this  great  place  of  education,  con- 
formity to  the  doctrine  and  ritual  of  the  English  Church, 
If  a  man,  by  violating  those  rules,  renders  himself  unfits 
in  the  view  of  our  law,  to  continue  a  resident  member  of 
the  University,  is  she  to  be  disabled  from  restraining  or 
banishing  him,  because  he  has  also  broken  the  law  of  the 
Church?      The   distinction  which    I    have   drawn   is 
analogous  in  principle  to  that  drawn  by  the  House  of 
Lords  in  Free  v.  Burgoyne  (2  Bligh  (n.s.)  66),  and  by  the 
Judicial  Committee  of  the  Privy  Council  in  The  Dean  of 

Jersey  v.  lUeUyr  of (3  Moore's  P.  C.  C.  229),  and  by 

the  Arches  Court  in  Burder  v. (8  Curt.  822) ;  but 
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the  ai^g^tunent  here  is  stronger,  and  I  think  does  not  need 
the  support  of  analogy.  I  am  of  opinion,  that  I  hare 
power  to  restrain  judicially  by  banishment,  or  such  other 
means  as  the  Statutes  arm  me  with,  the  publication,  by  a 
resident  member  of  the  Umversity,  of  doctrines  contrary 
to  the  Thirty-nine  Articles,  if  it  can  be  shown  that  this 
is  a  violation  of  the  Statutes. 

Whether  this  can  be  shown,  is  the  question  I  hare  now 
to  consider.  The  promoters  have  not  pointed  out,  except 
incidentally  in  tlie  argument  of  their  proctor,  the  Statutes 
on  which  they  intend  to  rely ;  and  it  is  necessary  for  me 
to  look  at  the  statute-book  for  the  purpose,  not  with  that 
minuteness  which  might  be  proper  if  I  were  deciding  on 
the  admission  of  articles,  but  so  far  as  to  satisfy  myself 
whether  I  have  any,  and  if  any,  what  jurisdiction  in  this 
case. 

Before  doing  so,  it  will  be  convenient,  for  reasons 
which  will  appear  hereafter,  that  I  should  glance  very 
briefly  at  the  jurisdiction  previously  exercised  within  the 
University  in  matters  of  religion,  the  means  adopted  here 
for  securing  orthodoxy,  and  the  manner  in  which  those 
means  were  used,  and  that  jurisdiction  exercised.  The 
general  jurisdiction  of  the  Chancellor  grew  up,  as  is 
well  known,  very  gradually,  springing  from  the  necessity 
of  maintaining  order  among  a  multitude  of  scholars  and 
privileged  persons,  subject  to  no  college  restraints, 
jealous  of  their  privileges,  and  not  easily  made  amenable 
to  the  law  of  the  land.  Like  all  ancient  jurisdictions,  it 
extended  itself  by  exertions  of  power,  often  arbitrary, 
generally  questionable,  combated  and  checked  on  all 
sides  by  rival  jurisdictions  and  counteracting  influences  ; 
and  obtaining  frequent  confirmations  from  royal  charters 
or  papal  bulls.  The  Chancellor  had  to  struggle  with  the 
authorities  of  the  city,  and  those  of  the  surrounding 
country — with  the  archdeacon,  the  bialiop,  the  arch- 
bishop^and,  within  the  University  itself  with  the 
turbulence  of  youth,  the  pedantry  of  age,  the  fierce  con- 
troversies and  petty  jealousies— and,  perhaps  I  may  say, 
the  general  tendency  to  insubordination — ^which  belong 
to  a  republic  of  letters.  I  mention  these  facts  for  the 
purpose  of  observing  that,  in  such  a  state  of  things,  par- 
ticular acts  of  force,  purporting  to  be  legal,  have  not 
that  importance  as  precedents  which  they  would  have 
under  the  dominion  of  settled  law,  which  permits  no- 
thing to  be  done  which  it  does  not  sanction.  The 
Chancellor  was  originally  an  ofScer  of  the  bishop; 
and,  when  he  became  independent  of  the  bishop, 
he  would  naturally  retain  such  jurisdiction  in  spiiitual 
matters  as  he  had  possessed  as  the  bishop's  deputy. 
But  it  has  generally  been  oonsideied  by  lawyers  to 
be  at  least  doubtful  whether,  at  the  time  when  the 
aeveianoe  took  place,  cases  of  heresy— eatcMs  hareticcB 
praviiatiB — could  be  tried  in  the  Bishop's  Court,  and  it 
is  certain  that  they  were  generally  brou^t  before  the 
Convocation  of  the  Province.  "  Trials  for  heresy,"  says 
Mr.  Coote  (Ecclesiastical  Practice,  p.  20),  "were  never 
instituted  in  t^  Court  of  the  Bishop  before  2  Henry  4, 
c.  15.  Before  that  stotute  passed,  it  was  required  that 
the  convention  should  take  place  in  a  general  convoca- 


tion of  the  whole  province."    Tfana  the  heretics  mes- 
tioned  in   '^Twyne's  Apologia"  as  having  been  m- 
demned  at  Oxford  in  the  reigns  of  Heary  IL  and  Hem 
III.  were  condemned  by  Convocations  or  Ccnmcils  kU 
at  Oxford  (Twyne,  233) ;  but,  besides  the  general  weak- 
ness of  the  Chancellor's  jurisdiction,  and  the  mmt  of 
a  regular  authority  to  punish  for  heresy,  there  seQB» 
to  have  been  another  reason  why  any  preoedent$>  ia 
this  matter,   which   may  be    discovered  in  the  oVl'r 
history  of  Oxford,  should  be  few  and  vague,  if  not  col 
tradictory.      Oxford    herself,    overflowing    with  bo^v 
intellects  and  restless  spirits,   has  generally  share^l  t<> 
the  full — and  more  than  shared — the  reUgioos  moxr 
ments  which  have  agitated  England  :  the  ChuKtliofV 
power,  regarded  rather  as  a  privilege  than  as  a  resuaiL; 
was  controlled  by  the  public  opinion  of  a  literarr  rk- 
mocracy,  and,  when  exerted  againsl;  heteiodozy,  ajipcc^ 
to  have  been  commonly  set  in  motion  byinteifen^^ 
from  without.      Archbishops,    legates,    councils,  *ir 
king  himself^   and  in  later  times  non-remdent  Cbfi 
cellors,  interfered  from  time  to  time  to  make  the  imiTr:- 
sity  authorities  bestir  themselves  in  this  matter,  iritk«£ 
much  r^;ard,  perhaps,  to  their  legal  or  actual  power 
They  were  ordered  to  imprison,  to  banish,  to  isffssf 
frequently  concerning  the  doctrine  as  well  as  morals  i( 
their  scholars,   and  to  proceed  against  the  her^icslif 
disposed  by  admonition,  excommunication,  and  cckr- 
wise— to  search  out  and  destroy  heretical  books.    1  fi^' 
not  refer  to  particular  instances :  the  genend  resell ! 
think,  is,  that  the  Chancellor  or  his  camnussaiy  v^-' 
considered  to  have  authority — I  do  not  say  to  'm< 
tute  a  formal  trial  hoBrtUaz  pravUatU,  but  to  pmgp  ^■ 
University  of  heresy  by  the  exercise  of  a  kind  of  i^^ 
jurisdiction  ;   and  that  this  authority  was  not  ckC; 
defined  or   adequately  supported,    and  was  irregslc^y 
and  remissly  executed.    These  observations,  which  ap]>ij 
to  the  Lollard  and  Wycliffite  heresies,  and  to  the  i^ 
gious    movements    which    immediately   preceded  ti 
Eeformation,  extend  also  in  some  degree  to  the  ^r.< 
century  after  the  Reformation,  when  the  word  "^^^^ 
had  changed  its  meaning,  and  opinions  were  domino' 
which  had  been  proscribed  before.     But  the  metluAi' 
adopted  to  preserve  purity  of  doctrine  during  tMs  Udtr 
period,  are  of  a  comparatively  cautious  and  xMtif^ 
character,  notwithstanding  the  bitterness  of  the  rSap^^ 
controversies  of  the  times.     The  personal  orthoiloiy  ^ 
individuals  was  secured  by  imposing  a  religious  test  &• 
matriculation,  and  at  the  taking  of  efveiy  degitt;  i^- 
orthodoxy   of   the    university    pulpit   by  r^nl*^^ 
rigidly,  and   often  vexatioualy,   enforced:   any  '^^ 
who   dogmatically  maintained  wiManwmi  doctrine  i&  ^ 
public  exercise  in  the  schools  was  nefoaed  his  ^t^ 
the  publication  of  libels  against  the  estabUahed  icfip^"^ 
was  prohibited  on  pain  of  bamahment :  books  detf  ^'^ 
seditious  and  dangerous  were  by  directian  of  the  Fn^ 
Council  seized  and  burnt :  college  tutors  were  cfdeit^i 
to  instruct  their  pupils  in  approved  books  of  divisit}- 
Among  the  merits  of  Archbidiop  JUad,  Antony  ^'^ 
mentions  ''his great  care  against  tataa  n  tht  Tsi^^' 
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sity  that  were  not  orthodox,  and  paiticiilarly  against 
one  John  Oxenbridge,  Master  of  Arts  and  Commoner  of 
Magdalen  Hall,  who  being  found  guilty  of  a  strange, 
singular,  and  superstitious  way  of  dealing  with  his 
scholars  by  jMrsuading  and  causing  some  of  them  to 
subscribe  as  votaries  to  certain  articles  framed  by  him- 
self, as  he  pretends,  for  their  better  goTemment,  as  if 
the  Statutes  of  the  place  he  lives  in,  and  the  authority 
of  the  present  Giovemment  were  not  sufficient,  was  by  the 
Yice-Chaneellor  ordered  to  be  no  more  a  tutor,  and  to 
take  no  more  pupils."    (Wood,  Annals^  it  433.) 

This  brings  us  to  the  era  of  the  Caroline  Code,  which 
consists  partly  of  old  Statutes  re-enacted,  partly  of 
Statutes  Uiewly  composed,  but  embodying  old  usages  and 
established  practice,  the  whole  revised  and  corrected  by 
Lftud  himself.  I  am  to  construe  these  Statutes,  where 
their  meaning  is  plain,  according  to  their  plain  mean- 
ing, and,  where  it  is  not,  to  use  whatever  light  may  be 
thrown  upon  them  by  previous  and  contemporary  history, 
and  by  a  condderation  of  the  evils  against  whicli  they 
were  designed  to  provide.  I  may  mention,  that  all  the 
Statutes  which  I  am  about  to  consider  exist  in  the  Code, 
and  do  not  appear,  from  the  marginal  references,  to  ha.ve 
existed  before,  unless  in  the  form  of  customary  law. 

The  first  Statute  which  has  been  referred  to,  as  bear- 
ing on  the  case,  is  a  part  of  the  title  headed  "Quales 
Tutores  Scholaribns  preficiendi  sunt."    (Tit  iiL  §  2.) 

"  Quod  nullns  pro  tutors  se  gerat  nisi  qui  sit  in  aUquft 
facultate  gradnatus,  vir  probitate  et  eruditi<me  perspect&, 
religione  sincerus,  judicio  praefecti  collegii  sive  aulae  in 
qua  degit  comprobatns,  vel,  si  circa  hoc  controvarsia 
orietur,  judicio  Yice-Cancelkrii  approbandus. 

<<  Proviso  iasnper  quod  si  per  probationes  legitimas  in- 
notescat  Vice-Cancellario,  cuiquam  minus  idoneo  tutoris 
munus  fmsse  demandatum,  liceat  Yice-Cancellario  eidem 
tntoris  officio  omnino  interdicere. 

"Tutor  vero  scholares  tuteke  et  regimini  suo  com- 
missos  probis  moribus  imbuat,  et  in  probatis  authoribus 
iustituat,  et  maxima  in  rudimentis  rebgionis  et  doctrinsB 
articulis  in  Synodo  Londini,  anno  1562  editis :  ac  pro 
virili  BOO  diadpUne  in  ecclesi&  Anglicana  publico  re- 
ceptee eos  Gonformes  pnestabit  Quod  si  qttis  in  aliquo 
pnedictorum  deUqaerit,  arbitrio  Cancellarii  vel  Vice- 
Cancellarii  ooerceati^/* 

This  is  followed  in  the  Caroline  Statutes  by  a  clause, 
of  which  but  a  fragment  now  remains,  directing  the 
tutors  to  exercise  proper  surveillance  over  the  dress  and 
exterior  of  their  scholars,  and  inflicting  on  the  tutor  a 
fine  of  6s.  8d,  for  every  delinquency  on  the  part  of  the 
pupil  in  these  matters  ;  for  the  fourth  offence,  the 
tutor  was  to  be  interdicted  from  his  office  by  the  Vice- 
chancellor. 

It  is  not  alleged  in  this  citation  that  Mr.  Jowett  has 
failed  either  to  imbue  his  pupils  with  soxmd  momls,  or 
to  instruct  them  in  approved  authors,  including  the 
Thirty-nine  Articles,  or  to  make  them  conform  to  the 
discipline  of  the  English  church.  The  allegation  is,  that 
in  certain  books  pnbli^ed  in  Oxford  and  elsewhere,  he 
has  maintained  opinions  contrary  to  the  Articles ;  and  I 


may  be* called  upon  to  infer  that  he  is  not  ''religione 
sincerus,'*  and  therefore  that  I  ouj^t  to  interdict  him 
from  acting  as  a  tutor.  It  may  be  doubted  whether  that 
power  is  one  to  be  exerted  judicially,  and  still  more 
whether  it  could  be  exerted  upon  a  proceeding  of  this 
nature,  which  is  instituted  ;>ro  rc/omuUicme  momvi,  and 
seeks  for  the  infliction  of  **  punishment*'  But  it  is 
clear  that  the  power,  whatever  it  be,  is  one  which  in- 
volves some  exercise  of  discretion  on  the  part  of  the 
Yice-Chaneellor.  A  discretionary  power  of  interfering 
in  the  internal  government  of  a  college  ought  in  these 
days,  for  obvious  reasons,  to  be  very  sparingly  exer- 
cised, especially  where  the  complaint  comes  from  persons 
indeed  of  eminent  position,  doctors  of  the  faculty  of 
theology,  and  officially  connected  with  the  theological 
education  of  the  place,  but  not  from  the  college  itself. 
The  society  to  which  Mr.  Jowett  belongs,  and  who  know 
(as  I  cannot)  how  he  discharges  the  office  of  tutor,  have 
made  no  complaint  of  him ;  and  it  must  be  assumed,  not 
indeed  that  they  approve  of  his  opinions,  whatever  those 
opinions  may  be,  but  that  they  are  not  dissatisfied  that 
he  should  remain  a  tutor  of  the  college.  I  do  not  say 
that  cases  may  not  exist — cases  of  flagrant  mischief  on 
the  port  of  the  tutor,  and  of  manifest  complicity  or  re- 
missness on  that  of  the  college — in  which  it  might  he 
the  plain  duty  of  the  Yice-Chaneellor  to  interdict  a 
tutor,  even  without  complaint  from  the  college ;  but  a 
case  of  such  a  kind  would  require  to  be  supported  by 
evidence  which  could  not  possibly  be  Ivougbt  before  me 
in  this  suit.  It  is  doubtful  then,  in  my  opinion,  whether 
this  statute  gives  me  jurisdiction  in  this  case,  and  clear 
that,  if  it  does,  I  ought  not  to  exercise  it. 

The  title  *«De  Lectoribus  PubUcis"  (Tit.  iv.),  which* 
now  consists  of  four  sections,  had  originally  two.  The 
first  contained  special  regulations  for  each  of  the  then 
existing  prelectorships  and  professorships,  in  which  it 
may  be  observed  that  the  title  of  professor  is  given  ex- 
clusively to  the  five  Regius  Professors,  the  others  being 
termed  prelectors.  The  second  section  {**  Statuta  Lec- 
tores  in  Genere  spectantia")  comprised  general  regula- 
tions for  all  public  lecturers  as  such,  the  words  used  in 
it  being  "  prelector  sive  professor,"  with  evident  refer- 
ence to  both  the  two  classes  mentioned  before.  Sect  1 
has  now  been  enlarged  by  the  addition  of  sundry  new 
chairs,  and  sect.  2  has  been  greatly  altered ;  but  the 
statute  to  which  I  understand  the  promoters  to  appeal 
— the  statute  **  Ne  quis  lectorum  quidquam  cum  fide 
Catholica  vel  bonis  moribus  pugnans  doceat,"  remains 
unchanged.     I  will  read  the  section. 

1.  '*  £t  in  casu  quo  aliquis  pnedictorum  prcelectonim 
ant  professorum  secundum  formam  proedictam  in  legendo 
defecerit ;  pro  qualibet  vice,  si  pnelector  fuerit  cui  sti- 
pendium  annuatim  infra  40/.  competit,  qninque  solidis ; 
cui  autem  stipenditun  40/.  vel  supra  assignattun  fuerit, 
decem  solidis,  universitati  applicandis,  mulctetur  :  pro- 
fessor antem  Dominte  Margarettse  Comitissie  Richmondiie 
sex  solidis  et  octo  denariis.  universitati  applicandis, 
mulctetur.'*  (These  words  are  omitted  in  the  present 
statute.) 
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2.  "  Item  statutom  est  qnod  nnllus  professor  ant  prae- 
lector  publicus  qoicquaxn  direct^  vel  indirecte  doceat, 
Tel  dogmatic^  asserat,  quod  fidei  catholic®  Tel  bonis 
moribns  nlla  ex  parte  adTersetur.  Sed  contra,  qnilibet 
eorum,  qnoties  opportuna  el  inter  legendum  ofieretnr 
occasio,  auditores  snos  ad  sanam  doctrinam  amplec- 
tendam  et  tnendam,  atqne  ad  honeste  pieqne  TiTendnm 
adhortetnr.  Et  dquis  eorum  scholares  siTe  auditores 
snos  aliquid  minus  sane  et  sincere  de  fide  sentire  cogno- 
Terit  aut  suspicetur,  eos  admoneat,  atque  ab  crroribus  ad 
Tcritatem  reTOcare  studeat  Quod  si  quis  obstinate  in 
aliquo  errore  perseTeraTerit,  id  Yice-Cancellario  denun- 
ciare  teneatur. 

8.  "  Item  statutum  est  quod  preelectores  pMlosopliis, 
quotics  tractare  eis  contigerit  qusestiones  de  Deo,  de 
mundi  setemitate,  de  immortalitate  animse,  et  aliis  id 
genus,  semper  eorum  sententiam  sequantur,  qui  de  illis 
rebus  minus  a  Teritate  Christiana  dissentiunt.  Quod  si 
philosophomm  opiniones  pietati  alioquin  contrarite 
omnino  faerint,  diligenter  admoneant  scholares  siTe 
auditores  snos  de  humani  sensus  imbecillitate  ad  illas  res 
percipiendas,  quarum  Teritatem  ex  diTina  reTclatione 
corto  cognoTimus ;  studeantque  adolescentium  animos 
quam  maxime  ab  omni  semper  impietate  aTertere,  et  Tera 
pietate  imbuere." 

Then  follow  directions  that  the  professor  shall  read 
slowlj,  so  that  his  auditors  may  take  notes;  that  he 
shall  remain  in  his  lecture-room  after  he  has  done,  to 
giTO  them  opportunity  to  ask  him  questions,  &c.  The 
following  title  contains  regulations  respecting  the  at- 
tendance of  the  scholars,  and  their  behaTiour  ifUer 
atidiendum, 

I  haTe  read  the  section  from  the  Caroline  Statutes, 
because,  if  we  wish  to  assist  our  construction  by  the  con- 
text, wo  must  go  to  the  original  context ;  but  if  I  had 
taken  the  Statute-book  as  it  stands  now,  the  effect 
would  haTe  been  the  same.  Now,  what  is  the  meaning 
of  the  words  ''directe  Tel  indirect^  doceat  Tel  dogmatic^ 
-asserat  ? "  Do  they  apply  only  to  the  professor  in  his 
lecture-room,  or  do  they  include  a  book  published  by 
him  quite  independently  of  his  professorial  functions,  and 
either  wholly  or  partially  foreign  to  the  subject  of  his 
chair !  In  Sanders  t.  ffead  (3  Curt.  568)  it  was  learn- 
edly argued  that  the  word  "  declare"  in  the  Act  18  Eliz. 
c.  12,  could  not  extend  to  a  letter  or  newspaper,  or  to 
any  printed  matter,  considering  the  restrictions  to  which 
printing  was  subject  in  EUzabeth's  reign.  Sir  Herbert 
Jenner  Fust  intimated  an  opinion  against  thus  narrow- 
ing the  construction,  but  did  not  decide  the  point  In 
3Ir.  Freud's  case  (6  T.  R.  589)  it  was  decided  that 
the  following  words  in  the  Elizabethan  Statutes  of 
Cambridge  UniTerslty  would  include  a  printed  pam- 
phlet : — 

*^  Prohibemus  ne  quisquam  in  concione  aliqud,  in  loco 
communi  tractando,  in  lectionibus  publicis,  sen  alitor 
public^  intra  uniTersitatem  nostram,  quidquam  doceat, 
tiactet,  aut  defendat,  contra  rcligionem  sen  ejusdem 
aliquam  partem  in  regno  nostro  publicft  auctoritate  re- 
coptam  et  stabilitam,  aut  contra  aliquem  statum,  aucto- 


ritatem,  dignitatem  sen  graduro  ecclesiasticiim  t^I 
ciTilem  hujus  nostri  regni  Anglis  Tel  Hibemis."* 

The  sense  there  was  made  dear  by  the  words  "src 
aliter.**  In  the  statute  before  me,  I  think  the  trae  ssn^, 
of  the  words  is  sufficiently  indicated  by  the  couti-r. 
They  occur  in  a  string  of  regulations  relating  to  pr> 
fessors  or  public  lecturers  as  such,  and  in  everj  otk 
point  expressly  confined  to  their  public  teaching,  ss\ 
their  conduct  towards  their  pupOs  ;  these,  agun,  bcii: 
followed  by  other  r^;ulation8  for  the  pupils  themseh^ 
I  think  that  it  would  be  doing  Tiolence  to  these  wonid  t) 
extend  them  to  a  book  published  by  the  professor  in  W 
priTate  capacity,  and  not  used  by  him  in  his  professorjd 
teaching.  I  admit,  howcTer,  that  this  is  a  donkf::! 
point,  and  that  another  Court  may  take  a  different  m- 
It  might  in  that  case  become  necessary  for  me  : 
determine  whether  Professor  Jowett  has  in  these  bx<v 
**  dogmatically  asserted" — or,  if  the  prohibition  sb(^ 
receiTe  a  still  wider  construction,  **  indirectly  taughf- 
anything  repugnant  to  the  Catholic  faith. 

The  other  statute  to  which  I  propose  to  refer  is,  &:• 
("De  Auctoritate  et  Officio  Vice-Cancellarii,"  Ti. 
xTiL  s.  2),  which,  after  enacting  that  the  Tice-Cx" 
cellor  shall  in  the  Chancellor's  absence  exercise  all  li^ 
powers,  proceeds  thus  :— 

8.  **  Ipeiuls  etiam  est,  ut  conciones,  pnelectioneset  lii^ 
putationes,  et  omnia  ordinum  exercitia  deUte  peFRgastir< 
atque  ut  iisdem  cseteri,  quotquot  interesse  teoentr:, 
habitu  et  more  decenti  intersint,  prospicere ;  ut  ^ 
nisi  digni  moribus  et  doctrina  ad  gradus  Acadenii^ 
promoTeantur ;  ut  omnes  contra  statnta  XTnirersUtis 
delinquentes,  Tel  inhoneste  TiTentes,  prsesertim  seandi* 
losi,  contumaces,  seditiosi  et  pacis  pertorbatores  »t^ 
puniantnr :  quem  in  finem  sciat  muneris  sni  esse  i&\^ 
ties,  tam  de  die  quam  de  nocte,  tales  delinqQertf^ 
diligenter  inquii^ere  :  et  ut  hsereticos,  schismaticas,  '• 
quoscunque  alios  minus  recte  de  fide  cathoHca  et  dodiic^i 
Tel  disciplinft  Ecclesin  Anglicanaa  sentientes,  proc^^ 
finibus  UniTersitatis  amandandos  cuiet. 

4.  "Quem  in  finem,  quo  quisque  modo  ei^  doctrisi!^ 
Tel  disciplinam  Ecclesis  Anglicants  affectus  sit,  i^' 
scriptionis  criterio  explorandi  ipsi  jus  ac  potestas  e^i^- 
Quod  si  quis  saeris  ordinibus  initiatus  (siTe  Pra^feirt^ 
domus  cigusTis  siTe  alius  quis)  Articulis  Fidei  et  B^ 
ligionis,  a  synodo  Londini,  A.D.  1562,  editis  et  ^^ 
firmatis,  necnon  tribus  articulis  comprehensis  can^^ 
xxxTi.*libri  Constitutionum  ac  Canonum  Ecdcaasfr 
eorum  editi  in  synodo  Londini  ccepta  A.i>.  1603  sc^ 
scribere,  a  Tice-Cancellario  requisitus,  ter  abouerit  sfc 
recusaTerit ;  ipso  facto  ab  UniTorsitate  extennbetiu^  '• 
banniatur.  Eadem  esto  poena  benefieiati  cryusris  n 
UniTersitate  commorantis,  qui  ab  episcopo  diace^^ 
requisitus  subscribere  recusaTerit. 

5.  "Quod  siquis  de  schismate  snspecins,  Vie^Oc• 
cellarii  judicio,  asaidentibus  ipsi  Pnefectis  in  oriiiun^ 
ipsomm  couTentu,  reus  higus  criminis  compertns  fbent: 
pro  prima  Tice,  mulcta  pro  arbitrio  Vice-Canccllani  ip* 
irroganda  erit.  Sin  obstinate  in  etroie  persereraTW^ 
itemmTe  ad  Yioe-Cancellarium  hoc  nomixio  dDlatos  fnenN 
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pneter  mulctam  arbitrio  Yice-Cancellarii  izrogandam 
irroris  soi  veniam  flexis  genibns  sappliciter  petet,  eique 
poUm  in  domo  Conyocationis  rennntiabit.  Quod  si  recixsa- 
rerit,  ant  nirsna  in  eodem  genere  delinqnerit,  banniator. 

6.  *'  IJtqne  tarn  conciones  qnam  libri  qniboa  maleaame 
>piniones  propagantnr,  cobibeantur.'* 

These  clauses  prescribe,  as  a  part  of  the  duties  of  the 
Vice-Chancellor,  that  he  shall  banish,  or  get  banished, 
orom  the  Uniyersity,  heretics,  schiBmatics,  and  any  other 
persons  whomsoeyer  holding  erroneous  opinions  concem- 
ng  the  Catholic  Faith  and  tJie  doctrine  and  discipline  of 
the  English  Church.  And  to  this  end  they  arm  him 
vith  power  to  use  a  certain  inquisitorial  method  for 
letecting  heterodoxy,  which,  however,  is  only  applicable 
to  persons  in  Holy  Orders.  It  may  be  contended  that 
;his  latter  clause  cuts  down  and  reduces  within  its  own 
larrow  limits  the  wide  authority  purported  to  be  given 
yy  the  clause  preceding.  I  cannot  concur  in  this  opinion. 
[t  would  be  inconsistent  with  common  sense  to  suppose 
;hat  the  legislature  intended,  first,  to  confer  a  large 
^neral  power  of  banishing  heretics,  and  then  to  tie  up 
he  hands  of  the  depositary  of  that  power  so  as  to  oblige 
lim,  although  he  might  have  dear  evidence  of  the  fact, 
;o  apply  a  particular  test,  and  that  test  applicable  only 
;o  a  particular  class  of  persons  and  essentially  unsatis* 
'actory.  It  is  true  that  in  that  age,  when  the  Articles 
ind  liturgy  were  an  acknowledged  stumbling-block  to 
nen  of  certain  opinions^  and  when  perhaps  the  nncon- 
icioas  ingenuity  that  the  mind  practises  on  itself  in 
religious  matters  was  not  so  well  known  as  at  present,  a 
»st  of  this  nature  seems  to  have  been  used,  more  than 
low,  as  a  sort  of  Ithuriel*8  spear,  the  application  of 
rhich  to  a  disguised  heretic  would  make  him  start  up  in 
lis  true  colours.  But  the  very  hct  that  such  tests  were 
labitually  repeated  and  redoubled,  shows  that  their 
efficacy  was  even  then  not  unsuspected.  I  am  not  satis- 
led,  therefore,  that  a  person  who  should  contradict  the 
rhirty-uine  Articles  would  not  be  secure  from  being  dealt 
nrith  under  the  preceding  clause,  provided  he  did  not 
besitate  to  subscribe  them. 

Again,  how,  it  was  asked  by  Professor  Jowett*s 
iroctor,  are  we  to  determine  what  opinions  are  erro- 
leous  ?  I  should  have  no  difficulty  in  deciding  that  the 
standards  of  orthodoxy  to  be  applied  within  the  Uni- 
rersity,  are  the  same  as  are  applied  out  of  the  Uni- 
rersity,  and  as  are  recognised  indeed  throughout  the 
Statutes— namely,  the  Articles  and  Formularies  of  the 
}hurch  of  England.  Ko  person  could,  under  the  Caro- 
ine  Code,  become  a  member  of  the  University  without 
mbscribing  the  Articles ;  no  one  could  take  a  degree 
irithout  testifying  his  assent  to  both  Articles  and 
Formularies;  it  would  not,  therefore,  be  unreasonable 
!br  that  code  to  regard  a  deliberate  attack  upon  either 
^y  a  graduate  of  the  Univ eraity  as  a  grave  offence. 

It  L9  contended  also  that  the  power,  if  any,  here  given 
:o  the  Yice-Chancellor,  is  not  a  judicial  power,  but  a 
nerely  administrative  one.  I  admit  that  it  is  not  easy 
'rom  the  mass  of  mixed  authorities,  judicial,  disciplinary, 
md  administrative^  whidi  are  entrusted  to  the  Yioe- 


Chancellor,  to  pick  out  with  certainty  those  which  ar9 
strictly  judioud.  But  I  may  state  that,  in  my  opinion, 
whenever  the  power  of  inflicting  a  poma  on  a  graduate 
is  assigned  to  the  Yice-Chancellor,  it  is  primd  facie  a 
judicial  power,  and  to  be  exercised  judicially  ;  although 
the  statutes  allow  him  a  very  wide  discretion  as  to 
employing  or  not  employing  the  forms  of  a  judicial 
process.  If  he  does  employ  them  in  any  case  for  which 
the  statutes  provide  no  special  tribunal,  this  is  the 
proper  Court  for  the  purpose. 

I  have  not,  however,  by  any  m^ana  exhausted  the 
questions  that  would  arise  if  I  were  to  attempt  to  apply 
this  statute.  Ko  one,  I  suppose,  can  read  it  without 
being  struck,  not  only  by  its  vagueness,  but  by  its  sweep- 
ing and  inquisitorial  character.  "What  the  law,"  says 
Dr.  Lushington  in  The  Bishop  of  Salisbury  v.  Williams^ 
"takes  notice  of  in  a  clergyman,  is  not  the  opinions 
which  he  holds  in  private,  but  the  opinions  which  he 
advisedly  maintains  and  promulgates.  I  take  it  to 
be  the  undoubted  law  of  England  that,  except  on  the 
occasions  where  examination  of  clerks,  by  superior 
authority,  is  specifically  directed  by  law,  a  person  in 
orders  may  hold  what  opinions  he  will,  provided  they 
are  kept  within  his  own  breast.  What  opinions  it  is 
compatible  with  his  profession  privately  to  entertain,  is 
a  matter  to  be  settled  by  his  own  conscience,  not  by  the 
law.  There  is  no  inquisitorial  power."  This  Statute 
strikes,  not  at  the  public  promulgation  of  opinions,  but 
at  the  opinions  themselves,  and  declares  that  it  does  so 
by  expressly  creating  an  inquisitorial  power.  The  most 
trenchant  weapon  in  the  armoury  of  English  law  is  the 
Statute  of  Treasons,  which  makes  imagining  the  King's 
death  a  capital  crime,  but  a  crime  to  be  proved  by  overt 
acts  : — No  overt  acts  are  required  here.  Again,  a  lay- 
man, out  of  Oxford,  may  practically  express  what 
opinions  he  pleases,  provided  he  does  not  so  express 
them  as  to  shock  and  offend  the  religious  feeling  of  the 
community.  This  Statute  applies  to  laymen  as  well  as 
clergymen,  even  though  they  may  be  mere  residents  in 
Oxford,  taking  no  share  in  its  educational  work.  The 
University  Statutes,  as  they  now  stand,  require  no  sub- 
scription to  the  Articles  except  on  taking  a  degree, 
which  confers  a  vote  in  Convocation.  But  a  Bachelor 
of  Arts,  Law,  Medicine,  or  Music,  would  be  equally 
within  the  reach  of  this  Statute.  It  could  hardly  be 
insisted  that  I  was  bound  to  lend  the  authority  of  this 
Court  to  proceedings  against  any  layman  residing  here^ 
who  might  have  published  a  heterodox  book  in  London. 
But,  if  not,  this  Statute  is  not  imperative.  And  how  is 
anybody  to  know  whether  he  would  be  held  amenable  to  it 
or  not  ?  Or  how  is  anybody  to  know  what  acts  will,  and 
what  will  noty  be  deemed  to  bring  him  within  the  graa^> 
of  the  law  t 

The  words  **vique  tam  condones  quam  libri  qiubifs 
mdlesanos  opinianes  propagantur  cohibeatUur,"  are  sui- 
rounded  with  the  same  and  still  greater  uncertainty. 
The  Yice-Chancellor  had,  and  has  still,  a  distinct  powo: 
of  calling  to  account  and  silencing  a  heterodox  preacher, 
which  has  been  often  exercised.    The  press^  when  thLi 
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Statute  was  promalgated,  was  under  the  control  of  the 
Star  Chamber.  Fifteen  years  before,  the  Yiee-Chancellor 
had,  by  order  of  the  Council,  searched  ''all  Hbmries  and 
studies,  public  and  private, "  for  the  works  of  Parens, 
and  burnt  them  in  St.  Mary's  ehnrehyard ;  and  iSiirty 
3rears  later,  no  book  on  dirinity,  philosophy,  or  medicine^ 
could  be  printed  in  the  University  without  his  licence. 
Whatever  may  be  the  true  sense  of  "  cohibeantur,"  I  am 
not  convinced  that  it  makes  the  publication  of  aa  un- 
soimd  book  a  punishable  offence. 

I  hare  no  doubt  that  it  was  intended  by  these  Statutes 
to  arm  the  Vice-Chancellor  with  very  large  powers,  for 
the  general  good  of  the  University,  and  for  the  interests 
of  religion,  and  with  a  jurisdiction  both  criminal  in  the 
strict  sense,  and  of  a  domestic  or  disciplinary  character, 
bounded  by  no  distinct  line.  This  vagueness  was  in 
accordance  with  the  notions  of  lawM  authority,  which 
obtained  in  the  University  under  the  earlier  Stuart 
sovereigns.  Nor  do  I  doubt  that  he  has  still  a  wide  and 
mixed  jurisdiction,  the  precise  limits  of  which  it  might 
be  hard  to  define.  But  be  the  jurisdiction  what  it  may, 
it  is  not  the  less  essential  to  justice  that  an  olfenee, 
which  is  to  entail  a  heavy  punishment,  sliould  be  created 
in  unambiguous  language,  and  that  all  men  should  have 
fidr  warning  what  it  is  that  they  may  not  do. 

If  a  law  is  imperative — ^if  it  clearly  prohibits  an  act, 
and  attaches  to  it  a  penalty —a  Judge  has  nothing  to  do 
but  to  execute  the  law ;  and,  on  proof  of  the  act,  to 
inflict  the  penalty.  If  a  discretionaiy  power  be  given  to 
him,  it  should  be  one  which  he  can  exorcise  on  clear  and 
recognised  principles.  I  think  that  these  Statutes  are 
not  imperative  ;  that  the  offence  which  they  create,  if  at 
all,  by  implication  merely,  is  not  deariy  defined ;  and 
that  the  power  of  the  Court  to  deal  with  it  is  not  dear. 
And  if  it  be  said  that  this  power  is  neeessary  to  vindi- 
cate the  religious  ehancter  cf  the  Univentty,  or  to  pre- 
serve its  connection  with  the  CSrarch ;  I  must  answer, 
that  even  these  objects,  sacred  as  ^ey  may  be,  and  dear 
as  they  undoubtedly  were  to  tiie  fiaonen  of  oar  Statuten^ 
would  not  justify  nro  in  attempting  to  exert  an  autho- 
rity which,  in  my  opinion,  is  enveloped  in  so  moek  va- 
certainty,  and  open  to  such  powerful  objeetiona. 

I  have  thought  it  right,  sraee  this  matter  was  aligned, 
to  have  the  registers  of  the  Court  carefully  seiu^ed  since 
the  year  1600,  with  the  view  of  ascertaining  wheOwr 
liiere  is  any  record  within  that  period  of  a  proaeentmi 
for  emns  of  doetrine.  As  they  are  sot  indexed  till 
within  avefy  reeent  period,  this  has  been  a  work  of  soma 
difficulty  and  lalxrar;  and  I  have  to  thank  the  Keeper  of 
the  Archiines  for  hia  kindness  in  xmAmtakmg  and  supers 
intending  it  The  aeveh  has  extended  from  Midr 
summer,  1600,  to  Christmas,  1811 ;  md  within  Aa 
whole  of  that  time  (setting  aside  three  or  four  complaints 
of  sermons  mka  the  Statute  de  doneUmibia)  no  tsaee 
has  been  discovered  of  any  case  of  the  kind,  except  one, 
of  which  he  has  fumished  me  the  fcdlowingnote  (the  data 
is  1728)  :— 

"  Officium  Boniini  mermn,  contra  Nicolamn  Stevens  e 
ColL  SS.  TxiB.  iafm  Univ.  Oxen  A.  M.  neenon  igusda 


Coll^gii  sodum  in  anno  prebattonis  in  quodsmncgDtio 
reformationis  momiii,  conectioms  et  pumtioma,  eo  qoid 
dictos  Stevens  impia  qngdam  et  blaaphona  dogmata  d» 
seminaverit  quod  Christians  EeKg^onis  veritatem  impq^ 
naverit,  et  in  eundem  impietatem  alios  peitniheR  conatos 
sit  '*  Stevens  did  not  appear,  and  was  bsmshed  for  gob* 
tumacy ;  and  tMs  is  all  we  know  of  the  can.  Tkedr- 
cumstanees  are  not  further  stated.  Itappontobin 
been  a  criminal  salt,  instituted  widiont  a  promoter,  \x 
a  blaqihemous  libel,  which  is  an  oilenee  at  Commoa  In, 
punishable  by  fine  and  imprisanment  We  nay  tat 
elude,  therefore,  that  since  the  adoption  of  the  Cuoiia 
Code,  and  as  far  back  as  the  aearch  has  gone,  thereks 
been  no  precedent  for  a  proaeeation  of  this  natsic.  I 
shall  not  attempt  to  make  one. 

On  the  whole,  I  am  of  opimon^  that  if  I  have  jvDSlii^ 
tion  in  this  matter,  which  is  doabtfol,  it  is  a  jnrisdictia 
which  the  Statutes  do  not  imperatively  bind  me  to  6I£^ 
eise,  and  which  I  ought  not  to  exerdae  upon  this  citatieL 
I  ought  not,  therefore,  to  permit  my  office  to  be  ]x» 
moted,  or,  in  less  technical  language,  to  allow  tiie  smtte 
proceed  any  luther.  To  admit  this  pretest,  hosen; 
would  be  to  declare  that  I  have  absolutely  no  jmiadittia 
in  the  matter ;  of  which  I  am  by  no  means  satisSii  I 
shall  adopt,  therefore^  the  eourse  which  auwen  vA 
directly  to  the  opinion  at  whidi  I  have  arrived.  1  ^ 
rqect  the  protest ;  but  I  shall  reluae  to  order  Profen 
Jowett  to  appear,  and  shall  xefnae  to  admitarticksa 
the  part  of  the  promotera.  The  piaetical  effect  will  ^ 
to  dismiss  the  defendant  From  that  refaaal  die  p 
motara  are,  ti  oonzse,  at  liberty  to  appeal ;  sod  I  ^ 
the  aatiafoetioa  of  knowing  that  if  I  am  wrong,  I  ^ 
he  aet  right ;  and  that  my  CRor,  if  it  he  one,  winds  * 
serious  injurj  to  the  Univenity. 


TarHAM,  Labt  Uitf . 


Lords  Justices, 

12  Dec.  1862. 
13,  14,  15  Jan.,  14  Feb.,  \  j^^^  of  Poaiusx 
4  Kabce,  1863. 

Panen     Appomtmeniy  parUy  pwd  and  p«f^l 

bad — JkieffoHoiu 


Whm  mi  app^mtmaU  ia  partly  wiikm  ike  ptffo^,^' 
partly  in  eaaeess  of  it^  hU  the  lawfid  uOetUUm  is^* 
ooimededwUk^ormdepauUnimi^  ih4  wroHf  inUjUio*,^ 
to  heafeetedb!fit,ik^CoHHwaigiveefidtetomaA^J 
tJU  appoinimaU  aa  is  wUhin  tkepower. 

The  donee  of  a  power  eawnot  didfgadLe  0,  wtwiAiU*'' 
inf  it  koi  been  aequired  wader  a  wfaaftny  seVileafi^ 
made  hy  himaeif. 

These  two  iqipeals  againat  tha  deeiitei  of  the  Xs^ 
of  the  "ELdaa  now  came  on  far  hearing.  Tbe  qneitiatf 
raised  related  to  the  operation  and  validity  of  certi^ 
appointments  made  by  the  late  and  present  Dol^  "^ 
Portland,  under  powers  rested  in  them  respectitrlT- 
They  arose  aa  follows  :— 

1st  TfaehAeDvkewas,hysseta«aUBtdatedtlie^ 
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of  June,  1814,  and  founded  on  the  settlement  made  upon 
his  marriage  with  the  late  Duchess,  and  dated  the  4th  of 
August,  1795,  empowered  to  appoint,  among  the  daughters 
and  younger  sons  of  the  marriage,  a  sum  of  40,000Z.  to  be 
raisod  out  of  certain  estates  in  England ;  and  he  was  also 
empowered  by  a  settlement,  dated  the  3rd  day  of  August, 
1795,  to  appoint  another  sum  of  40,0002.  among  the 
daughters  and  younger  sons  of  the  mairiage,  out  of  the 
Scotch  estates  of  the  late  Duchess.  At  the  time  at 
which  the  appointments  by  the  late  Duke,  which  were 
impeached  in  this  suit,  were  executed,  there  were  living 
five  younger  children  of  the  late  Duke  and  Duchess,  viz.. 
Lord  Henry  Bentinck,  the  Lady  Charlotte  Denison,  the 
Lady  Howard  de  Walden,  the  Lady  EUrriet  Bentinck, 
and  the  Lady  Mary  Topham,  (besides  Lord  William  Ben- 
tinck, who  subsequently  became  the  Earl  of  Tichfield,  and 
succeeded  to  the  dukedom, )  all  of  whom  had  then  attained 
the  age  of  twenty-one — ^two  other  younger  children  haying 
previously  died  after  having  attained  twenty-one.  Out  of 
each  of  these  sums  of  40,0002.,  a  sum  of  13,3382.  13s.  4d 
had  then  been  appointed  equally  between  two  married 
daughters  of  the  late  Duke  and  Duchess,  and  a  sum  of 
26,666Z.  16s.  Sd.  remained  unappointed. 

The  date  of  the  impeached  appointments  by  the  late 
Duke  was  October,  1843.  Previously  to  this  date,  the 
late  Duke  s^it  Lord  Heniy  to  the  plaintiff,  to  use  his 
influence  to  induce  her  to  break  off  a  contemplated 
marriage  with  her  present  husband.  The  result  of  this 
interview  was,  that  Lady  Mary  agreed  not  to  marry  Sir 
William  Topham  during  the  late  Duke's  life,  but  de- 
clined to  make  any  promise  respecting  her  conduct  after 
his  death.  The  late  Duke,  however,  was  not  satisfied 
•with  this  promise  on  Lady  Mary's  part.  Consequently 
a  lengthy  c(»T8spondence  took  place  between  the  Duke 
and  Mr.  Ellis,  his  legal  auditor,  as  to  what  means  ought 
to  be  adopted  to  prevent  Lady  Mary  entering  into  the 
ex^oyment  of  any  interest  under  the  marriage  settle- 
ments, except  by  the  direction  of  the  Duke  of  Portland 
for  the  time  being.  In  furtherance  of  this  object,  the 
late  Duke,  after  making  up  the  shares  of  his  two  mar- 
ried rlaughteiB  to  80002.  each,  under  the  English  settle- 
ments, by  two  separate  appointments,  both  dated  the 
13th  October,  1848,  by  a  third  deed  of  the  same  date, 
and  also  under  the  English  settlements,  appointed  a  like 
sum  of  80002.  to  Lady  Harriet,  and  to  Lord  Henry 
the  sum  of  16,0002.  The  several  sums  thus  appointed 
were  jtaid  to  the  respective  appointees  on  the  execution 
of  the  deeds. 

By  a  sin|^  d«ed  of  appointment,  dated  the  2dth  day 
of  October,  1848,  the  late  Duke  appointed  the  sum  of 
26,6662.  18&  id.,  being  the  balance  of  the  40,0002.  chaiged 
an  portions  for  younger  children,  under  the  Scot<^ 
settlement,  then  remaining  unappcnnted,  to  the  same 
appointees,  and  in  ^o  same  proportions,  as  had  pre- 
viously been  appoiiLted  under  the  three  appointments 
ftreviously  mentioned. 

On  the  14th  and  80th  of  October,  1648,  a  few  days 
after  the  respective  appointments,  two  sums  of  16,0002. 
were  paid  to  LondT  Heny's  account  with  Me«n.  Brum- 


mond,  who  gave  him  the  usual  notice  of  such  sums 
having  been  paid  to  his  account. 

On  the  same  30th  of  October,  1848,  Mr.  Ellis  took  to 
Lord  Heniy  an  order,  directing  Messrs.  Drummond  to 
lay  out  16,0002.  in  the  purchase  of  3^  per  cent,  stock,  in 
the  joint  names  of  the  Marquis  of  Tichfield  (the  present 
Duke)  and  Mr.  Ellis ;  the  dividends  thereof  to  be  placed 
in  their  joint  names,  to  an  account  intituled  '*M.'* 
This  order  Lord  Henry  signed.  Lord  Henry's  account 
of  the  transaction,  as  appeared  by  his  evidence,  was, 
that,  at  the  time  he  received  notice  from  Messrs. 
Drummond  of  the  two  'sums  of  16,0002,  having  been 
placed  to  his  credit,  he  was  wholly  ignorant  that  the 
appointments  had  been  made;  that  when  3ir.  Ellis 
brought  him  the  order  to  sign,  he  told  him  that  the 
money  was  to  be  put  in  trust,  and  also  for  what  reasons 
it  had  been  previously  placed  to  his  account — ^because  it 
had  been  found  necessaiy  to  place  it  at  his  absolute  dis- 
posal; and  that  Mr.  EUis  further  told  him  what  the 
Duke's  wishes  were — ^namely,  that  he  should  invest  the 
money  as  directed  by  the  order.  Lord  Henry  also 
asserted  that,  in  all  these  matters,  including  the  trust 
deed  next  mentioned,  he  was  a  complete  "Dummy.** 
Subsequently,  Lord  Henry  executed  a  declaration  of 
trust,  prepared  by  the  late  Duke's  solicitors,  according  to 
the  latter's  instructions,  which  was  dated  the  24th  of 
November,  1848,  concerning  the  sum  of  18,6862.  2s.  Sd. 
3|  per  cent,  annuities,  purchased  with  the  16,0002.,  by 
which  he  declared  that  the  present  Duke  of  Portland 
and  Mr.  Ellis  should  stand  possessed  of  this  18,6852. 
2s.  Sd.  3}  per  cent,  annuities  imtil  twenty-one  years 
after  the  death  of  Lord  Henry,  or  other  appointment 
in  favour  of  Lady  Mary,  upon  trust,  to  accumulate  the 
dividends,  interest,  and. income  thereof;  and  at  the 
expiration  of  such  period  of  aocumulation,  or  sooner 
determination,  upon  such  trusts,  as  to  all  or  part  of  these 
funds,  and  the  aocumulation  thereof,  for  the  benefit  of 
Lady  Mary,  as  the  Duke  of  Portland  for  the  time 
being  might  direct ;  and,  subject  thereto,  in  trust  for 
Lord  Henry  himself. 

The  Master  of  the  RoUs  held,  that  each  of  the 
appointments  of  16,0002.  to  Lord  Henry  was  wholly 
void ;  and  from  this  decision  Lord  Henry  now  appealed. 

2nd.  By  an  indenture,  dated  the  24th  of  June,  1843, 
the  late  Duke  of  Portlaiid  settled  the  sum  of  52,0002. 
34  oonaola  upon  trust,  as  to  the  principal  sum  and  the 
dividends  thereof  during  his  life,  for  Lady  Harriet 
and  Lady  Maiy,  or  for  one  of  them,  exclusively  of 
the  other  of  them,  and  their  issue,  in  such  parts,  shares, 
and  proportions,  and  for  such  times,  with  sath  limita- 
tions over;  or  substitution  in  fiivour  of,  any  one  or  more 
of  them^  and  tiieir  issue  respectively,  either  by  way  of 
portion,  present,  or  remote  interest,  or  otherwise,  to 
▼est  and  be  payable  and  be  txanaferred  and  assigned  at 
each  time  or  times,  age  or  ages^  day  or  days,  and  upon 
such  ocmtingencie^  and  subject  to  such  directions  and 
r^^lations  for  maxntenaaoa,  education,  advancement, 
and  such  conditions  and  restrietions,  as  the  Dnke  of 
Portland  for  the  time  being  should  from  time  to  tiac 
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Vy  any  deed,  or  deeds,  direct,  limit,  or  appoint,  and 
in  default  of  and  until  such  direction,  limitation, 
or  appointment,  and  as  to  such  part  or  parts  of  the 
trost  fund  and  the  dividends  interest  and  annual 
income  to  arise  or  be  produced  therefrom,  to  which 
such  direction,  limitation,  or  appointment  if  made, 
should  not  extend,  upon  trust  to  pay  the  dividends, 
interest  and  annual  interest  to  Lady  Harriet  and  Lady 
Mary,  and  their  respective  assigns,  in  equal  shares, 
as  tenants  in  common,  and  after  the  decease  of  either 
of  them  for  the  survivor  for  life,  and  after  the  decease 
of  the  survivor  of  them,  to  the  Duke  of  Portland  for 
the  time  being  absolutely. 

By  an  indenture,  dated  the  24th  of  November,  1848, 
the  late  Duke  charged  his  Marylebone  estates  with  an 
annuity,  payable  after  his  death,  of  2,720Z.  to  be  paid 
during  the  joint  lives  of  Lady  Harriet  and  Lady  Mary, 
in  such  parts,  shares,  and  proportions,  or  unto  either 
of  them  in  the  exclusion  of  the  other  of  them,  and 
with,  under  and  subject  to  such  conditions  orrestrictions 
as  the  present  Duke,  during  his  life,  or  Lord  Heniy 
after  his  decease,  should  from  time  to  time  by  any 
writing  direct  or  appoint,  and,  until  such  direction  or 
appointment,  upon  trust  to  pay  the  said  annuity,  or  any 
other  appointed  portion  thereof,  to  Lady  Harriet  and 
Lady  l^Iary,  in  equal  shares  and  proportions,  with  subse- 
qaent  limitations  over. 

The  late  Duke  of  Portland  died  in  the  month  of 
March,  1854. 

The  present  Duke,  being  adverse  to  a  marriage 
between  his  sister.  Lady  Maiy,  and  Sir  William 
Topham,  consulted  Mr.  Ellis  upon  the  subject,  who,  in 
reply,  forwarded  to  him  the  draft  of  an  absolute  appoint- 
ment of  the  income  of  the  fund,  subject  to  the  trusts 
of  the  indenture  dated  the  24th  of  June,  1843,  of  the 
whole  annuity  of  2,720Z.,  to  Lady  Harriet,  accompanied 
by  a  letter  in  which  occurred  the  following  passage  : — 
"The  appointment  of  all  the  dividends  and  interest  in 
the  first  case,  and  of  the  whole  annuity  in  the  last,  is 
unavoidably  made  to  Lady  Harriet,  and  no  bargain  or 
arrangement  should  be  made  with  her  beforehand,  lest 
the  appointment  be  vitiated. 

''I  dare  say  it  will  occur  to  her  ladyship  after- 
wards, or  it  can  be  prudently  suggested  to  her,  that 
one-half  of  the  interest  and  dividends,  and  one-half  of 
the  annuity  as  it  is  paid,  should  be  laid  out  to  accu- 
mulate, as  she  would  not  like  in  the  present  state 
of  things  to  be  benefited  personally  beyond  her  own 
moiety." 

The  Duke  did  not  approve  of  maldng  an  absolute 
appointment  to  Lady  Harriet,  as  he  did  not  feel  certain 
of  her  concurrence,  and  feared  lest  she  should  hand  over 
the  moiety  to  her  sister,  Lady  Mary. 

Various  consultations  with  counsel  took  place  as  to  the 
proposed  appointment  to  Lady  Harriet.  Ultimately,  the 
Duke,  by  an  indenture  dated  the  21st  of  September, 
1854,  directed  the  annuity  of  2,720Z.  to  be  paid 
to  Lady  Harriet  for  her  own  sole  use  and  benefit,  as 
frjm  the  27th  of  June,  1854,  to  the  Ist  of  December, 


1854,  subject  to  revocation  and  further  appomtmot 
And  by  another  appointment  of  the  same  dale,  tk 
Duke  directed  that  the  dividends  arising  from  Ha 
52,000Z.  3i  per  oent.  consols  should  be  paid  to  uij 
Harriet,  for  her  sole  use  and  benefit,  until  the  Is 
day  of  March,  1855,  subject  to  revocation  andfir^ 
appointment 

On  the  4th  day  of  October,  1854,  Vb.  Ellis  jvk 
to  Lady  Harriet,  informing  her  of  these  ap^^st 
ments,  and  stated  that,  ''the  arrangement  mk, 
which  will  be  completed  by  the  enclosed  order,  settisr 
aside  and  making  a  fund  for  disposal,  has  app^*^ 
to  be  the  best,  if  not  the  only,  mode  of  faitL'Jr 
carrying  into  effect  the  late  Duke's  views  and  int» 
tions."  Lady  Harriet  signed  the  enclosed  order,  wli3 
directed  Messrs.  Drummonds  to  invest  one-half  tii«  ^* 
ments  to  be  made  to  her  credit,  from  the  joint  acco{cu 
the  Duke  of  Portland  and  Iiord  Henry,  in  the  pnrc!t»  t 
3  per  cent,  consols,  in  the  names  of  the  Duke,  hd 
Henry,  and  herself. 

It  appeared  that  the  joint  account  in  qnestiai 
the  Duke  of  Portland  and  Lord  Henry  was  ibsM 

On  the  28th  of  October,  1854,  the  Duke,  Lord  Hesj, 
and  Lady  Harriet,  signed  a  power  of  attorney,  antiwnac 
Messrs.  Drummonds  to  receive  the  dividends  of  the  Baa* 
Three  per  Cent.  Aimuities  standing  in  their  joint  msa. 
and  at  the  some  time  gave  Messrs.  Drummonds  aa(i^ 
of  the  same  date,  directing  them,  by  virtue  of  sucli  psff 
of  attorney,  to  receive  the  dividends  arising  &®  tk 
consols  standing  in  their  names  from  time  to  tirne,*]^ 
invest  them  in  the  purchase  of  like  stock  until  ftnt^ 
instructions. 

On  the  6th  of  October,  1854,  Lady  Mary  intenanJ^ 
with  Sir  William  Topham. 

By  a  deed  poll  dated  the  19th  of  December,  n^^ 
reciting  the  marriage  of  Lady  Mary,  the  Duke  appaa^^ 
all  the  dividends  to  accrue  during  the  life  of  IMj  &^ 
on  the  sum  of  52,000^.  8J  per  oent  consols  to  W 
Harriet,  subject  to  future  revocation ;  and  hy  o^\ 
deed  poll  of  the  same  date,  which  also  recited  ^| 
marriage  of  Lady  Mary,  the  Duke  appointed  the  wl»^* 
the  annuity  of  2,720Z.,  during  the  joint  Uves  of  M 
Harriet  and  Lady  Mary,  to  be  paid  to  Lady  Haziietsc^l 
and  exclusively,  until  further  appointment 

No  revocation  of  either  of  the  last  deed  polla,  (ff^ 
further  appointment,  was  made  by  the  Do^^  ^  ^ 
the  dividends  arising  from  52,0001.'  Zi  per  cent  coJ*^ 
or  the  annuity  of  2,720^.  :  a  moiety  of  such  divi*^l 
and  annuities  was  invested  in  the  purchase  of  ^\ 
in  the  names  of  the  Duke,  Lord  Henry,  an<l  ^j 
Harriet,  as  directed  by  an  order  to  Measrs.  DninuDODd» 
the  20th  of  October,  1854. 

The  Master  of  the  Rolls  held  these  last  appoin^ 
to  be  valid  upon  the  ground  that  they  were  made  fir  * 
purpose  of  carrying  into  effect  the  intentions  of  the  ifi 
Duke.    From  this  decision  the  plaintiff  appMle<L 

Th4  MicUor-  Oenerta  opened  the  CMe  for  the  i^ 
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and  was  followed  on  the  same  sido  by  RoU,  Q,  C,  and  BaU. 
They  contended, 

1st  That  the  appointment  under  the  English  settle- 
ment of  the  whole  of  the  16,0002.  to  Lord  Henry,  for 
his  o>m  benefit^  was  an  inTalid  appointment  as  regards 
him. 

2nd.  If  so  invalid,  it  was  a  valid  appointment  to  Lady 
Mary,  conplod  with  a  declaration  of  trust,  which  was 
ttMra  vires. 

3rd.  At  all  events,  a  partial  operation  only  onght  to 
be  given  to  the  appointment. 

4th.  The  Scotch  instroment,  though  a  foreign  one, 
should  be  construed  as  an  English  one. 

They  also  cited  the  following  cases  on  these  different 
points. 

On  the  question  of  accumulation. 

Carver  v.  Bowles,  2  R.  ft  M.  301, 

Ming  v.  Mardwick,  2  Bea.  352, 

Zctssejioe  v.  Tiemey,  1  M.  ft  G.  562. 
and  denied  that  Lord  Henry  would  take  absolutely,  in 
the  event  of  the  power  for  accumulation  for  twenty-one 
years,  and  appointment  to  Lady  Mary,  being  hold^  ultra 
vires, 

Ingram  v.  Ingram^  2  Atk.  88, 
which  they  distinguished  from  the  present  case. 
As  to  alternative  limitations, 

Mo/nypenny  v.  Dering,  2  De  G.  M.  ft  G.  145, 
where  Lord  St.  Leonards  discusses  the  point,  and  ex- 
plains. 

Beard  v.  Westeoti,  5  Taun.  393  ;  Turn,  ft  R.  25. 
As  to  an  appointment  to  objects  too  r  mote,  or  with 
unauthorised  conditions  attached, 

Sadler  v.  PraU,  5  Sun.  632. 

Fry  V-  Capper,  Kay,  163. 

Sugdevks  Powers,  510  (8th  cd.). 
As  to  a  corrupt  agreement, 

Daubeney  v.  Cockbum,  1  Mer.  626. 

Lane  v.  Page,  Amb.  233. 

The  Court  cannot,  in  construing  powers,  assume  an 
intention  not  contemplated  by  the  donor  as  shown  in 
the  instrument  creating  the  power, 
Lee  V.  Femie,  1  Bea.  483. 
Re  MarsdevCs  Trusts,  4  Drew.  594, 
where  there  was  this  peculiarity,  that  there  was  a  chance 
of  the  appointor's  wishes  not  being  fulfilled. 

"  Ill-motive  "  constitutes  a  ground  for  relief  in  Equity, 

Sugden  on  Powers,  606  (8th  edit.). 
Ko  bargain,  but  appointor  relied  on  subsequent  event, 
Edgeicorth  v.  Fdgeworth,  1  Beat.  428. 
Hinchinbroke  (Lord)  v.  Seymour,  1  Bro.  C.  0.  395. 
As  to  dividing  one  appointment  into  two  parts, 
Dauifeney  v.  Cockbum,  1  Mer.  626. 
Agassiz  v.  Sguire,  18  Bea.  481. 
The  decision  of  the  Master  of  the  RoUs^  on  the  last 
point,  is  directly  opposed  to 
Lee  V.  Femie,  1  Bea.  488. 
As  to  a  partial  operation, 
Salmon  v.  OUfba,  8  De  G.  ft  S.  348. 


Baggallay,  Q.C,,  Osborne^,  Q.C,,  and  F.  P.  Morrii, 
for  Lord  Henry. 

The  cases  as  to  invalid  appointments  may  bo  divided 
into  three  classes : 

First,  where  the  Court  has  held  the  appointment 
invalid  by  reason  of  the  recitals, 

Daubeney  v.  Coekbum,  1  Mer.  626. 
Birley  v.  Birley,  25  Bea.  299. 
Secondly,  where  the  intention  was,  that  the  appoint- 
ment should  result  to  the  benefit  of  the  donee, 

Binchinbroke  (Lord)  v.  Seymour,  1  Bro.  C.  C.  395. 
where  the  appointee  was  in  a  consumption. 

[The  Lord  Justice  Knight  Britcs. — Lord  Eldon  never 
referred  to  that  case  in  my  hearing,  without  mentioning 
that  circumstance.] 

Third,  where  there  had  been  a  previous  agreement  for 
benefit  of  donor, 

Altyn  V.  Belchier,  1  Ed.  182. 
Askam  v.  Barker,  12  Bea.  499. 
Farmer  v.  Martin,  2  Sim.  502. 
Jackson  v.  Jackson,  Dru.  9. 
In  all  the  above  cases  there  was  this  vice,  either  there 
was  a  contemplated  diversion  of  the  property  from  the 
objects  of  the  power,  or  an  agreement  with  the  appointee 
for  appointor's  advantage. 

In  Fearon  v.  Desbrisay,  14  Bev.  635, 
Beere  v.  JloffmeisUr,  23  Bea.  101, 
the  appointments  were  hold  good,  because,  although  the 
object  was  to  defeat  the  remaindermen  or  gifts  over,  the 
death  of  the  appointee  was  not  contemplated  by  the 
appointor. 
And  they  kid  down  the  following  propositions  : — 

1.  In  cases  where  a  deposition  of  property  is  made 
under  pressure  or  influence  exercised  on  the  appointee, 
the  Court  will  not  give  relief,  unless  the  pressure  or 
influence  exercised  is  so  excessive,  that  the  appointee 
himself  could  set  it  aside. 

2.  An  inquiry  into  the  nature  of  the  dispoRition  now 
in  discussion  (viz.,  that  imder  the  English  setticment) 
would  show,  that  it  contains  nothing  that  could  have 
invalidated  it,  if  the  whole  disposition  had  been  by  ono 
deed  of  appointment. 

3.  Assuming  that  the  deeds  do  contaiu  provisions  in 
excess,  it  is  competent  for  the  Court  to  divide  the  good 
from  the  bad,  and  to  permit  the  good  to  take  effect 
alone. 

Carver  v.  Bowles,  2.  R  ft  M.  301. 
Alexander  v.  Alexander,  2  Yes.  sen.  640., 
Sadler  v.  Pratt,  5  Sim.  682. 
Bowley  v.  Rowley,  Eay,  242, 
where  the  direction  was  in  favour  of  a  stranger, 

4.  It  is  as  incumbent  on  a  parent  to  make  provision 
against  his  daughter's  improvident  marriage,  as  it  is  to 
provide  for  her  provident  marriage. 

5.  In  every  case  in  which  an  appointment  has  been 
set  aside  in  toto,  there  has  been  a  corrupt  motive. 

This  is  not  a  case  of  a  corrupt  motive ;  at  the  worst, 
it  is  only  a  case  of  an  excess  of  the  power, 
Daubeney  v.  Coekbum,  1  Mer.  626. 
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6.  The  Court  will  compel  the  ezecation  of  a  moml 
obligation,  where  there  has  been  a  previous  oommnni- 
cation, 

Tee.  V.  Ftrris,  2  K.  &  J.  357. 
Wallgravc  v.  Tebbs,  2  E.  &  J.  813. 
Russell  y,  Jackson^  10  Ha.  204. 
Lomax  r,  Ripley ,  3  Sm.  &  Giff.  48. 
The  decision  of  the  Master  of  the  Bolls  is  opposed  to 
Strottdy,  Norman,  Kay,  313. 

Giffard,  Q.C.y  T.  Stevens,  and  Preeling,  for  Lady- 
Harriet,  denied — 

1st.  That  it  was  erer  intended  by  the  present  duke 
to  gi^e  the  whole  benefit  and  enjoyment  of  the  trust 
fund  and  annuity  to  Lady  Harriet. 

The  deeds  were  only  made  revocable,  because  counsel 
had  not  time  to  settle  a  proper  deed. 

2nd.  That  the  accumulations  were  inconsistent  with 
tlie  trust 

3rd.  That  there  was  any  delegation. 

The  appointment  was  an  absolute  gift.  If  Lady 
Harriet  had  died  before  signing  the  onier,  the  funds 
appointed  would  have  gone  to  her  representatives. 

4th.  That  it  was  a  fhrad  to  give  to  one  object  of  the 
power  for  the  benefit  of  another, 
Smith  V.  Ward,  15  Sim.  56. 
WhiU  V.  SL  Barbe,  lY.kB,  399. 
Goldsmid  v.  Goldsmid,  2  Hare,  187. 

Lhyd,  Q.C.,  and  ffobhouse,  Q.C.,  for  Mr.  Ellis. 

Cairns,  Q.  C,  Hwrdy,  and  Bailey,  for  the  present  Duke, 
argued^- 

That  there  was  no  rule  of  law  which  prevented  a  parent 
from  using  a  power  of  appointment  among  the  objects  of 
the  power  to  fiirther  his  parental  wishes — ''To  my 
daughter  until  she  marry  A.  B.,"  and  then  over,  is  good. 

In  WelUsUyy.  ManUmfttm,  2  K.  &  J.  143. 
and  that  class  of  cases,  the  principle  that  the  Court 
acted  was,  not  that  the  child  had  the  interest  vested  in 
him,  but  that  the  fund  got  back  to  the  appointor,  when, 
but  not  before,  the  Court  fixed  upon  it  Suppose  the  child 
ha<l  recovered?  Would  the  Court  have  deprived  the 
child  of  the  fund,  by  reason  of  the  corrupt  motive  of 
the  parents  ?  This  would  be  a  most  dangerous  Aocttine 
to  advance. 

To  vitiate  an  appoiBtment,  there  must  be  some  motive 
at  least  antagonistic  to  the  objects  of  the  power, 
Carter  v.  Cfreen,  3  K.  A  J.  691. 
Briggs  v.  Penny,  3  M.  &  O.  546. 
Mass  V.  Cooper,  IJ.  &  H.  362. 
are  charity  cases  in  poiat 
As  to  absence  of  previous  eontmunication,  they  cited, 
Pisher  v.  Brierley,  1  Be  G.,  F.   &  J.  643 ;  D.  P. 
1  N.  B.  452. 

Karslake^  for  the  trustees. 

Tlie  Solieitor-Goneral,  in.  reply,  cited, 
^eiley  y,  KeOey,  4  Dru.  k  W.  55. 


11.1  '> 


Kkioht  Beitce,  L.J.,  said,  tiwt  the  first  qiie< 
the  cause  was,  as  to  the  title  to  a  sum  of  U,\fi 
pointed  by  the  late  Duke  of  Portbmd  in  &Teor  •:'  'a- 
defendsnt  Lord  Heniy  Bentinck  by  a  deed  of  tlif  :.t 
of  October,  1848,  made  in  execution  of  s  power  p^t..^ 
to  the  late  Duke  of  Portland,  by  a  setUement  U  '^ 
4th  of  August,  1795. 

The  power  conferred  by  that  settlement,  wlii.i  It 
late  Duke  professed  to  exercise  by  the  deed  of  tk  Y.'i ! 
October,  1848,  was  incapable  of  being  delegated  Ij  L:. 
He  had  a  discretion  as  to  the  shares  to  be  taken  k*:^ 
children,  objects  of  the  power,  and  as  to  ac!:b: 
any  of  them  in  favour  of  any  one  or  more  of  li^i 
but  this  discretion  could  be  exercised  only  ^y  ''^'> 
self,  and  if  he  had  in  terms  appointed  the  li" 
to  Lord  Henry  and  Lady  Mary  in  equal  shanri,  "J 
an  expressed  authority  to  the  piessnt  Vukt,  c 
Lord  Henry  or  either  oi  them,  to  d^ve  Wr  V 
in  Lord  Henry's  favour,  and  to  make  a  gift  to  l 
Henry  of  the  whole  or  any  part  of  her  share  o( : 
sum,  the  authority,  at  least,  if  not  the  whole  <p|  -^ 
ment  of  her  half;  would,  in  his  judgment,  have  ^ 
plainly  void. 

Again,  the  plaintiff'  was  admitted  to  have  ar^* 
her  majority  before  the  year  1848,  and  did  sot  ap:- 
to  have  been,  between  her  majority  and  her  aarrjft 
imder  disability  of  any  kind  ;  and,  therefora,  if  Q> "' 
year  1848  her  &ther  had,  under  the  settlement  of  *^^'' 
of  August,  1796,  appointed  in  hor  fiivour  8000i.,  ?«k 
of  the  40,000i.  settled  by  the  settlement,  8ul'j«i» 
a  provision  that  the  interest  of  that  sun  shooM  ' 
withheld  and  accumulated,  ss  the  deed  of  the  24t:  • 
November,  1848,  directed  the  income  <rf  the  ftoi  ?*; 
porting  to  be  affected  by  that  deed  to  be  fv^^  - 
accumulated,  the  provision  at  least,  if  not  th«  ^— 
appointment,  as  to  the  8000/.  would  have  been  vo»i  -^ 
transgressing  his  power.  But  the  evidence  showt«  '> 
the  deed  of  the  24th  of  November,  1848,  mn5t,«s' 
the  moiety  of  16,000/.,  be  read  and  treated  as  if  it  ■* 
been  incorporated  in  that  of  the  13th  of  October,  \% 
already  mentioned,  and  as  if  tha  late  Dnke  bad  b«&* 
party  to  both  these  deeds,  and  tiua  tbay  hadbee&c^' 
cuted  by  him  simultaneously,  though,  in  point  of  f-"- 
the  Duke  was  not  a  party  to  the  later  of  the  tva  ^-' 
regarding  the  matter,  his  Lovdsfaip  oonsidend  that  ^'^ 
the  moiety  of  16,0002.,  there  had  not  been  a  Taliiir 
pointment  to  any  extent  or  of  any  kind,  bat  that,  r: 
the  exception  of  that  sum  of  80002.,  the  whole  oft: 
40,0002.  had  been  well  appointed,  and  Ost  thedefeD<l|^- 
Lord  Henry  was  entitled  for  his  own  benefit  to  the  o^- 
80002.,  part  of  the  16,0002.  For  the  intentioii  in - 
favour,  as  to  the  latter  80OO2L,  was  not  so  ^xm^^' 
with  the  wrong  intention,  and  enor  as  to  Udy  ^ 
was  not  so  associated  with  tiut  intention  or  error, '^^ 
dependent  on  it,  as  te  be  affected  by  it  This  I«^ 
however,  was  one  of  some  difficulty. 

In  respect  of  the  other  ssm  of  16,0002.  appoiiit«^  ^| 
the  late  Duke  under  the  Scotch  ssttlenMBt  ef  the  4tl^^ 
August,  1795,  in  favour  of  Lord  Hmujv  if  the  pnscii'' 
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of  English  Uw  were  to  be  oonsidered  «s  here  applicable,  a  portion,  probably  considerable,  of  the  joint  HTea  of 

the  case  of  Lady  Mary  waa  subject  to  the  saniA  conai'  herself  and  the  plaintifi^  a  moiety  of  the  income  under 

deration,  and  stood  on  the  same  footing,  as  her  case  witii  the  deeds  was  to  be  kept  and  accnmulated  for  reasons 

respect  to  the  fiist  mentioned  snm  of  16,000/.,  and  t2ie  oonnected   with   the   marriage   between    Sir   William 

instrument  of  the  Slst  <if  October,  1848,  and  the  deed  Topham  and  the  plaintiff.      That  aficnmnlation  could 

of  the  24th  of  Aogust,    1848,  would  both,  on   that  not  be  effectually  directed  under  either  of  the  powers ; 

hypothesis,  be  void  in   equity  as  to  a  moiety  of  the  and  the  deeds  of  September  and  December,  1864,  were 

second  sum  of  16,000/L,  for  the  same  reasons  as  had  Toid,  not  merely  as  to  a  moiety,  but  as  to  the  whole  of 

been  held  applicable  to  a  moiety  of  the  first-mentioned  what  purported  to  be  appointed  by  them  respectively, 

sum  of  16,0002.   Accordingly  had  this  part  of  the  dis-  The  purpose  of  the  present  Duke,  as  to  those  deeds,  was 

pute  been  regulated  by  English  law,  his  Lordship  would  single  and  entire ;  nor  ought  it  to  be  considered  that  he 
hare  held  80002.  of  the  Scotch  portions  to  be  unap- 1  would  have  executed  any  one  of  those  four  deeds,  but  for 

pointed,  and  the  rest,  not  exceeding  22,0002.  in  favour  reasons  connected  directly  with  the  marriage  of  the 

of  others  than  the  plaintiff,  well  appointed.     But  as  it  plaintiff,    lu  the  case  of  Lord  Henry  there  appeared 


appeared  that  the  rights  of  the  parties  to  this  contest, 
under  the  Scotch  settlement  of  the  4th  of  August,  1795, 


to  have  been,  on  his  father's  part,  an  intenticm,  to  a 
certain  extent,  in  Lord  Henry^s  favour,  apart  from  consi- 


must,  to  a  great  extent  at  least,  if  not  wholly,  be    derations  belonging  to  the   marriage.     But  the  case, 


governed  and  decided  by  the  principles  and  rules  of 
the  law  of  Scotland,  regard  ought  to  be  had  to  evidence, 
or  to  the  means  afforded  by  the  Statute  of  the  22nd  k 
23rd  of  the  Queen,  c.  63. 

Then  came  the  question  as  to  the  property  settled  by 
the  deed  of  the  24th  of  June,  1843,  and  the  annuity  of 
2,7202. ,  created  and  settled  by  the  deed  of  1848.  It  was 
true  that  these  two  settlements  were  voluntary  on  the  part 
of  the  late  Duke,  and  were  mere  acts  of  bounty  on  his 


as  to  the  appointments  of  September  and  December, 
1854,  was  materially  different.  Every  part  of  them 
was  affected  by  the  wrong  intention  to  which  their  ex- 
istence was  to  be  attributed,  and,  consequently,  not 
one  of  them  conferred  even  the  sli^^itest  right  on  Lady 
Harriet  Bentinck. 

The  Losd  Justice  Turnxb  said^  that,  as  to  the 
appointment  under  the  settlement  oi  1814,  the  present 


part;  but  with  great  deference  to  the  Master  of  the  Bolls,  ;  appeal  raised  three  questions;  first,  it  was  contended, 


if  he  thought  otherwise,  that  cireumstanoe  appeared  to 
him  not  of  importance. 

It  was  contended,  on  the  part  of  the  plainti£^ 
that  the  two  deeds  of  September,  1854,  were  in- 
valid  and  void  as  against  her,  and  the  evidence 
showed  plainly  that  not  one  of  the  four  settlements  of 
September  and  December,  1854,  was  a  record  of  truth, — 
was  a  representation  of  truth,  llie  evidence  satisfied  his 
Lordship  that  Lady  Harriet  was  not  intended  by  the 
present  Duke  to  take  beneficially  the  whole  of  what  any 
one  of  the  four  instruments  purported  to  appoint  in  her 
favour  beneficially,  and  that  the  main  and  governing 
view  which  the  present  Duke  had  in  executing  them,  was  to 
enable  the  income,  at  least  of  portions  of  the  property, 
subjected  to  the  powers  of  1843  and  1848,  to  be  applied, 
employed,  or  withheld,  in  a  manner  iM>t  warranted  by 
either  of  those  powers.  It  was  not  competent  to  the 
present  Duke  to  deal  in  the  manner  that  he  had  dealt  with 
the  powers  vested  in  him  by  the  settlements  of  1843  and 


on  the  part  of  the  plaintiff^  that  there  was  a  valid 
appointment  to  her  of  8,0002.,  part  of  the  16,0002. 
appointed  to  Lord  Henry ;  secondly,  on  the  part  of 
Lord  Henry,  it  was  contended,  that  the  appointment 
to  him  was  valid,  as  to  the  whole  of  the  16,0002. ;  or 
thirdly,  that  it  was,  at  all  events,  valid  as  to  the  8,0002., 
part  of  that  fund. 

The  first  of  these  contentions,  he  considered,  could  not 
be  maintained.  It  was  urged,  in  support  of  the  plain- 
tiff's  view,  that  the  trust-deed  of  the  24th  of  November, 
1848,  ought  to  be  read  with,  and  taken  as  part  of,  that 
appointment,  and  that  what  would  be  bad  in  the  ap- 
pointment so  constituted,  ought  to  be  rejected,  in  which 
case,  it  was  said,  there  would  be  left  a  valid  appointment 
to  the  plaintiff  of  the  80002.  But,  whatever  else  mi^t  have 
been  intended,  this  at  least  was  clear,  that  it  was  not 
intended  that  this  trust-deed  should  form  part  of  the 
appointment.  The  trust-deed  was,  in  fact,  resorted  to 
for  the  very  purpose  of  carrying  into  effect  the  object  in 


1848,  or  either  of  them.  The  deeds  of  September  and  !  view,  othendse  than  by  the  appointment,  and  to  unite 
December,  1854,  were  mere  frauds  on  those  powers,  and  the  two  together  in  the  manner  proposed  would  be^ 
good  for  nothing.  '  therefore,  in  truth,  to  constitute  an  appointment  con- 

It  had  been  contended,  on  behalf  of  Lady  Harriet,  that  trary  to  the  intention  of  the  donee  of  the  power.  Sup" 
there  was  not  any  privity  on  her  part  to  the  view  and  •  posing,  however,  that  this  difficulty  could  be  got  over,  and 
design  with  which  those  deeds  respectively  were  executed,  i  that  the  trust-deed  be  read  as  part  of  the  appointment, 
and  that  she  understood  their  meaning  and  intention  to  '  it  would,  even  then,  be  impossible  to  separate  the  bad 
be  in  accordance  with  their  tenor ;  but  tiie  evidence  in  from  the  good.  The  case  of  Sadler  v.  PraUy  on  which 
the  cause  precluded  that  contention,  and  proved  that  counsel  had  so  much  relied  in  support  of  the  x^aintiff 's 
Lady  Harriet  throughout  understood  and  knew  the  true  ;  view  of  this  part  of  the  case,  waa  clearly  distinguishable, 
intention  and  object  of  the  four  deeds ;  was,  throt^outf  |  In  that  case,  tbero  was  an  absolute  appointment  to  each 
well  aware  that  not  one  of  them  was  a  record  of  the  truth ;  child,  and  the  condition  was  distinct  from,  and  inde- 
was,  throughout,  well  aware  that,  during  the  joint  live%  or   pendent  of,  the  appointment. 
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Passing  from  this  question,  his  Lordship  came  next 
to  the  contention  of  Lord  Henry,  that  the  appoint- 
ment was  valid  as  to  the  whole  of  the  16,000/.  It 
sol^appeared  upon  the  face  of  the  deed ;  but  it  was 
alleged  that  the  real  purpose  was  to  effect  a  purpose  not 
warranted  by  the  power,  and  which  was  a  fraud  upon 
it  What,  then,  was  the  purjiose  of  the  appointment ; 
and  was  it,  or  was  it  not,  within  the  scope  of  the  power  ? 
Beyond  all  doubt,  the  purpose  of  that  appointment  was 
not  to  give  the  whole  16,000/.  to  Lord  Henry,  but  to 
subject  a  moiety  of  it  to  the  discretionary  power  of  the 
Buke  of  Portland  for  the  time  being.  Was  this,  then, 
a  purpose  warranted  by  the  power?  It  would  appear 
not.  An  absolute  owner  might,  no  doubt,  subject  his 
property  to  whatsoever  power  of  appointment  he  might 
think  fit,  keeping,  of  course,  within  the  proper  limits ; 
but  the  donee  of  a  power  was  not  the  absolute  owner 
of  the  property  which  was  subject  to  the  power.  He 
oould  not  delegate  the  authority  given  to  him.  His 
relation  towards  the  author  of  the  settlement,  and 
towards  the  objects  of  the  power,  must  be  regarded  in 
considering  his  acts.  The  purpose  of  the  donor  of  a 
power  in  a  settlement  was  to  benefit  the  objects  within 
the  range  of  the  power.  The  power  itself  was  given  in 
order  that  the  donee  of  it 'might  exercise  parental  con- 
trol over  the  objects  of  the  power,  and  provide  for  their 
wants  and  necessities.  The  limitations  in  defauljt  of 
appointment  in  themselves  suffice  to  show  the  purpose 
of  such  a  power.  The  power  was  connected  with  the 
duty  ;  and  the  donee  could  no  more  transfer  the  power, 
than  he  could  transfer  the  duty. 

It  had  been  attempted,  however,  to  maintain  this 
claim  of  Lord  Henry's,  upon  the  ground  that,  being 
innocent  of  the  authorised  purpose  of  the  late  Duke,  he 
had  become  the  absolute  owner  of  the  fund,  and  was 
competent  to  dispose  of  it  as  he  pleased. 

This  contention,  however,  could  not  be  maintained, 
as  the  evidence  plainly  showed  that  the  disposition 
which  Lord  Henry  made  was  not,  in  truth,  his  disposi- 
tion, but  that  of  his  father ;  that  Lord  Henry,  in  giving 
effect  to  this  disposition,  was  concurring  in  the  fraud 
upon  the  power,  and  that,  whether  Lord  Henry  was  to 
be  taken  to  have  concuired  in  the  disposition  or  not, 
his  title  was,  at  all  events,  derived  imder  the  fraud  upon 
the  power  committed  by  the  late  Duke.  Now  it  was 
clear,  on  the  authority  of  Huguenin  v.  BeseUy  (14  Yes. 
273),  that  no  person,  however  innocent  he  may  him- 
Eelf  be,  can,  where  there  is  no  valuable  consideration, 
derive  a  title  from  the  fraud  of  another.  So  in  Scrogga 
V.  Scroggs  (Ambler),  where  the  consent  of  a  trustee  was 
necessary  to  the  exercise  of  a  power,  and  the  donee  of 
the  power  procured  the  trustee's  consent  by  false  repre- 
sentation as  to  the  character  of  the  eldest  children,  to 
which  the  appointee  did  not  appear  to  have  been  in  any 
way  a  party,  the  Court  set  aside  the  appointment.  Lord 
Henry's  claim,  therefore,  to  the  whole  of  the  16,000/. 
imdcr  the  appointment  oould  not  be  maintained. 

There  were  also  other  views    of  this   appointment 
equally  fatal  to  it  as  to  8000/.    First,  the  purpose  having 


been  not  to  give  to  Lord  Henry,  but  to  suspend  tb 
beneficial  enjoyment  and  accumulation,  with  a  view  to  i 
future  appointment,  and  no  future  appointment  bvisg 
been  made, — ^the  accumulated  fond  would,  he  concdTdi, 
go  as  in  default  of  the  appointment  Secondly,  tk 
although  the  rights  of  the  parties  entitled  in  defiaalt  i 
appointment  might,  of  course,  be  defeated  by  the  exerza 
of  the  power,  they  could  be  defeated  only  by  a  honap^ 
and  not  by  a  mere  formal,  execution  of  it  In  this  ose 
there  had  been  a  mere  formal  execution  of  the  pov^er. 

His  Lordship  then,  after  noticing  the  distinction  be 
tween  DavJbetuy  v.  Cockbum  and  the  present  case ;  til, 
that  here  it  was  possible  to  4istinguish  what  was  attii- 
butable  to  one  purpose  from  what  was  attribntable  t» 
another,  concluded  this  portion  of  the  case  hy  sajis^ 
that  he  considered  that  Lord  Henry  was  entitled  to  '^ 
8000/.  under  that  appointment,  which  was  bad  odvts 
the  extent  of  the  otl^  8000Z. 

His  Lordship  then  addressed  himself  to  the  con^dea- 
tion  of  the  appointments  of  September  and  DectaH 
1854,  made  by  the  present  Duke,  and  after  detailing,  t 
some  length,  the  various  transactions  connected  tli^ 
with,  observed,  that  these  appointments  were  opa  ^ 
the  same  objections  as  the  appointment  in  ^toct  i 
Lord  Henry,  on  which  he  had  already  commented.  Tlt3« 
was  the  same  intention  to  place  the  appointed  fiai 
under  a  control  not  authorised  by  the  power,  tht  i 
Lady  Harriet : — ^the  same  accession  on  her  part  to  i^ 
purpose : — the  same  intention  to  accumulate  and  sospG.** 
the  enjoyment : — the^same  resort  to  a  mere  contrivance? 
effect  these  objects  : — and  the  same  absence  of  h(fmf^ 
The  appointments  were,  therefore,  clearly  bad  as  t>}  > 
moiety  of  the  income.  It  was,  perhaps,  open  to  ^ 
doubt,  whether  they  were  or  not  bad  in  toto;  but  tKs 
was  not,  in  the  case  of  these  appointments,  as  there  ^ 
in  the  case  of  Ijord  Henry,  any  intention  of  benefeis^ 
Lady  Harriet  to  any  definite  extent  The  appoiotn^s 
could  not  have  been'  made  for  the  purpose  of  giraf 
her  a  moiety  of  the  income,  for  she  would  hare  l-efi 
entitled  to  it  under  the  limitations  in  default  of  app^ 
ment,  if  no  such  appointments  had  been  made.  T'J^. 
were  made,  as  the  evidence  clearly  showed,  for  the  sJt 
purpose  of  defeating  the  limitations,  in  default  of  '•> 
pointment,  by  a  fraudulent  exercise  of  the  power ;  si- 
were,  therefore,  wholly  void. 

As  to  the  appointment  affecting  the  40,OOOZ.  cbr26- 
upon  the  Scotch  estates,  it  would  suffice  for  him  to  sj;- 
that  the  Scotch  law,  being  a  question  of  fact,  the  Coc^ 
in  his  opinion,  could  not  arrive  at  any  decision  up-J^i* 
in  the  absence  of  evidence,  or  of  the  opinion  of  a  Seo** 
Court. 

4  March,  1863. 

The  case  was  again  mentioned  on  this  day,  wh^'s  >* 
was  directed  that  it  stand  over  to  add  parties  by «« ssj- 
plemental  bill,  and  that  minutes  of  decree  shidi- ' 
prepared  preparatory  to  the  preparation  of  a  as*  - 
chambers  for  the  opinion  of  the  Scotch  Coarts;  s&'" 
case  to  be  settled  by  the  Court 
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Iiords  Jostioes.  l   Hemswobth  r.  Camfbbll. 
27  F£B.  1863.       J    Ex  parte  £ll£K  Hsmsworth. 

Annuity — Bent  Day, 

A  charged  his  rents  with  paymttU  of  certain  charges 
atid  an  annuity  of  500Z.  to  B,  the  annuity  to  he  increased 
to  2,000/.  after  the  charges  should  have  been  liquidated 
otU  of  the  raits : — 

Held,  that  B  was  entitled  to  the  increased  annuity 
front  the  day  on  yjhieh  the  amount  of  the  rents  legally 
dm^  if  paid,  wottld  be  held  sufficient  to  liquidate  the 
charges. 

This  was  an  appeal  petition  by  Ellen  Hemsworth, 
praying  tliat  an  annnity  of  2,000Z.,  in  lien  of  one  of 
500/.,  might  be  paid  to  her,  as  from  the  29th  day  of 
September,' 1860,  instead  of  as  from  the  30th  day  of 
January,  1861,  as  directed  by  an  order  of  the  Master 
of  the  Rolls. 

It  appeared  that,  by  virtue  of  a  certain  indenture,  made 
in  the  year  1848,  the  trustees  thereof  were  directed,  out 
of  the  rents,  issues,  and  profits  of  certain  estates,  sub- 
ject to  the  liquidation  of  certain  chaiges,  to  pay  to  Ellen 
Hemsworth  an  annuity  of  500/.  by  half-yearly  payments, 
until  the  whole  of  such  chaiges  and  interest  should  be 
fully  paid  and  satisfied,  and  then  from  and  after  the  fall 
payment  and  satisfaction  of  such  charges,  to  pay  her 
an  increased  annuity  of  2,000/.,  by  equal  half-yearly 
payments. 

Subsequently,  the  suit  of  Hemsworth  y.  Campbell  was 
instituted,  and  a  receiver  of  the  estates  appointed,  who, 
by  a  decree  dated  the  3rd  of  December,  1855,  was  ordered 
to  pay  Ellen  Hemsworth,  until  further  order,  an  annnity 
of  500/. 

The  petition  stated,  that  the  rents  of  the  estates  which 
accrued  and  became  due  before  and  at  Michaelmas, 
1860,  were  sufficient  for  the  payment  and  discharge,  in 
full,  of  all  the  specified  charges,  and  would  leave  a  con- 
siderable surplus,  provided  tiiey  were  actually  paid  when 
due. 

Sclioyn,  Q.C,  and  Archibald  Smith,  for  the  peti- 
tioner, contended,  that  she  was  entitled  to  the  larger 
annuity,  from  the  day  on  which  the  rents  became  due 
in  law. 

Hobhouse,  Q.C.,  for  an  infant  with  an  adverse  interest, 
contended,  that  the  proper  day  from  which  the  laiger 
annuity  should  commence,  was  the  day  on  which  the  rents 
reached  the  proper  hand  for  their  reception — namely, 
that  of  the  receiver.  It  was  not  sufficient  that  the  rents 
were  owing,  if  they  remained  in  the  hands  of  the  tenants. 

Cotton,  for  the  trosteos. 

Archibald  Smith,  in  reply. 

The  establishment  of  such  a  principle  as  that  con- 
tended for  by  the  respondent,  might  open  the  door  to 
collusion  between  a  tenant  and  a  remainderman,  to  oust 
an  annuitant  from  his  rights. 

Sufficient  rents  due  on  the  29th  of  September,  1860,  had 


been  paid  to  liquidate  all  the  charges  in  question,  and 
leave  a  balance. 

Their  Lobdshifs  said,  that  as  aU  questions  of  fact 
were  admitted,  the  only  point  they  had  to  decide  was,  the 
day  from  which  the  loiger  annuity  became  payable.  It 
was  true,  that  a  tenant  was  not  usually  required  to  pay  his 
rent  at  the  time  it  actually  became  due,  and  would  think 
it  hard  to  be  called  upon  for  it  before  the  end  of  the 
ensuing  quarter.  Nevertheless,  it  was  due  at  law,  and 
the  landlord  could  enforce  his  right  It  must  be  de- 
clared, therefore,  that  the  increased  annuity  was  due  from 
the  29th  day  of  September,  1860,  the  day  on  which  the 
rent  might  have  been  received.  It  was,  however,  a 
proper  question  on  which  to  take  the  opinion  of  the 
Court,  and  the  costs  of  the  petition  would,  therefore,  be 
costs  in  the  cause. 

I-opds  JTistices.  I  B^^j,  ^^  p^jy, 

8  March  1863.      ) 

Mestricticm  on  the  enjoyment  of  Fee  Simple  cut 
down  by  Execviory  Deme — Waste — Remedy  not 
limited  to  forfeiture. 

Tenant  in  fee  smple  cut  down  by  an  executory  devise, 
may,  by  express  words,  be  restrained  from  cutting  timber. 

Where  (he  devisee  was  restrained  from  ctUtitig  timber, 
on  pain  of  forfeiture  of  the  estcUe  devised:— 

Held,  that  forfeiture  was  not  the  only  remedy,  but  that 
the  devisee  was  liable  to  make  good,  out  of  his  assets,  for 
the  benefit  of  the  executory  devisee,  the  value  of  the  timber 
ciU  in  defumce  of  the  restriction. 

This  case  is  very  fully  reported  in  the  Court  below,  in 
31  L.  J.  Ch.  884.  It  now  came  on  by  way  of  appeal  from 
a  decree  of  the  Vice-chancellor  Eindersley. 

Elizabeth  Eason,  by  her  will,  and  codicils  thereto, — 
the  will  being  dated  the  16th  of  October,  1828,— devised 
certain  lands  to  John  Peters,  in  fee,  with  an  execu- 
tory devise  over,  if  he  should  die  without  leaving  mole 
issue  living  at  his  death,  in  favour  of  other  persons, 
among  whom  was  the  plaintiff',  William  Blake ;  and  in 
her  will  was  contained  a  proviso  that,  in  case  John  Peters 
should  die  without  leaving  issue,  or  if  he  should  not 
occupy  the  lands  in  the  devise  in  question  contained,  or 
in  case  he  should  cut  down  or  fell  any  timber  on  the 
lands, in  question,  or  should  plough  up,  or  convert  into 
tillage,  any  part  of  the  meadow  land  thereon,  then  the 
said  lands  should,  on  the  happening  of  any  of  such  con- 
tingencies, pass  unto  the  person  or  persons  who  would 
become  entitied  thereto  under  the  executory  devise  before 
mentioned.  And,  after  some  other  clauses,  the  will 
contained  a  provision,  that  the  person  or  persons 
who  should  be  in  possession  or  ei\joyment  of  any  of  the 
(said  estates  or  lands),  should  not  cut  down  any  timber 
thereon,  except  for  the  necessary  repairs  of  the  premisesi, 
on  pain  of  forfeiting  all  their  respective  estates  and 
interests  in  the  premises. 

There  were  questions  arising  on  other  ports  of  the 
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will,  which  formed  the  sulject  of  the  Vice-Chancellor's 
decree  ;  but,  being  either  waived,  settlod  by  conaent, 
or  reserved,  did  not  become  matter  of  decision  in  the 
Court  of  Appeal,  and  are  not,  therefore,  made  the  subject 
of  statement.  Among  them  were  questions  as  to  the 
duty  thrown  on  John  Peters  to  renew  leaseholds  and 
copyholds  held  for  lives,  &c. 

John  Peters  died,  without  leaving  issue  living  at  his 
death,  and  ha^^g  in  his  lifetime  cut  down  and  sold,  or 
otherwise  applied  to  his  own  use,  a  considerable  quantity 
of  the  timber  on  the  lands  in  question. 

The  Vice-Chancellor  Kindersley  had  made  a  decree, 
declaring  among  other  matters,  that  the  estate  of  John 
Peters  was  liable  to  make  good  the  value  of  the  timber 
cut  over  and  above  what  was  necessary  for  repairs,  with 
interest,  and  ordering  the  consequential  accounts. 

From  the  whole  decree,  the  defendants,  the  represen- 
tatives of  John  Peters,  appealed. 

Glasse,  Q.C.j  and  Sandys^  for  the  plaintifis,  argued — 
That  the  restriction  w^as  not  illegal,  that  in  the  absence 
of  express  words,  equitable  waste  would  be  restrained  in 
such  a  case,  and  that  the  ej^ession  of  intention  as  to 
timber,  was,  in  fact^  a  gift  of  the  timber  over  to  the 
executory  devisee  in  a  certain  event,  an  intention  which 
this  Court  would  not  allow  to  be  disappointed  without 
compelling  satisfaction  to  be  made.  They  cited  on  this 
head, 

Turner  v.  Wright,  Johns.  740,  748. 

Robiiison  V.  Litton,  3  Atk.  209. 

StanafirM  v.  ffabergham,  10  Ves.  272,  277. 

Wright  v.  Atkins,  Sugd.  Real  Property,  876, 
also  cited  in  Langdale  v.  Briggs.  (8  De  G.  M.  &  G.  420, 
dscq.) 

Lansdotcnc  v.  Lanadoimief  1  Mad.  116. 
That  the  tenant  in  fee  was  in  such  a  case  a  qtum 
trustee  for  the  executory  devisee, 

He  SkingUy,  3  Mac.  k  G.  231. 

WHght  V.  Wim^i,  2  Best  &  Smith,  232,  259. 

Diikc  of  Leeds  v.  Amherst^  20  Beav.  239. 
And  that  if  a  benefit  be  taken  under  a  will,  the  devisee 
cannot  repudiate  the  conditions  annexed  to  such  benefit, 

Warren  v.  Rudall,  1  J.  &  H.  1. 
That  the  assets  of  J.  W.  Peters^  were,  therefore,  liable 
for  his  breach  of  his  quasi  trust, 

Kingham  v.  Lee^  15  Sim.  400. 

Lansdoimie  v.  Lansdownc,  1  Mad.  116. 
On  matters  arising  on  a  question   as  to  renewing 
leaseholds  which  the  testatrix  had  provided  should  be 
renewed,  the  cases  of 

Colegrave  v.  Manby,  6  Mad.  72  ;  2  Euss.  288, 

Bennet  v.  Colley,  5  Sim.  181 ;  2  M.  &  K.  225, 

Gregg  v.  Coaies,  23  Bear.  33, 
were  cited. 

Martiridakf  for  some  of  the  defendants,  supported  the 
same  contention. 

Baily,  Q.C.,  and  Karslake,  for  defendants,  the  repre- 
sentatives of  J.  W.  Peters,  contended,  that  the  restriction 


was  illegal,  as  attempting  to  fetter,  during  a  part  (A  its 
continnanee,  an  estate  in  fee  simple,  that  that  wis  sa 
ahaolnte  rule  of  law,  and  that  the  contemplatifm  by  ±<: 
settlor  of  a  succession  to  another  person,  did  not 
authorise  the  restriction  even  for  the  benefit  of  rk 
other  person,  for,  in  a  limitalwn.  in  tail  with  a  reauuti^ 
over,  such  a  restriction  was  still  ill^^al,  thongli  a  sq*ai!s 
sdon  similar  to  that  here  intended  was  in  uch  t  a^ 
contemplated  by  the  settlor. 

£ven  if  the  condition  was  valid,  tiiie  testatrix  has  Vi- 
self  provided  the  remedy,  i.  «.,  forfeiture,  and  tiiia  ik 
having  been  resorted  to,  the  condition  is  waiTed:CrT 
commented  on  the  cases  cited  on  the  other  side. 
On  the  questions  as  to  the  leaseholds,  they  cited, 

Richardaon  v.  Moore,  27  Bear.  629. 

Money's  Trust,  31  L.  J.  Ch.  496. 

HuddUsUnu  v.  Whelpddle,  9  Ha.  775. 

Glasse,  Q.C.,  in  reply,  cited,  to  show  that  tk  a.-: 
of  J.  W.  Peters  were  liable. 

Lord  Ormonde  v.  Kinnerdey,  5  Mad.  339 ; 
and,  as  to  the  leaseholds, 

Solley  V.  Wood^  29  Bear.  462. 

KyiOHT  Bruce,  L.  J. ,  was  of  optnion  that  forfeiture  n: 
not  the  only  remedy  for  the  breach  of  the  cooditkm,  *■ 
that  the  executory  devisee  was  entitled  to  be  rppaii'-^ 
value  of  the  timber  cut  down  beyond  what  the  pwsii: 
tenant  was  entitled  under  the  will  to  cut ;  he^ongb^'^- 
expression  of  intention  on  the  part  of  the  testatrix  biss 
the  devisee,  though  technically  a  tenant  in  fee,  u  m&^ 
as  if  he  were  tenant  for  VSa  impeaohable  of  waste. 

Turner,  L.J.,  agreed.  He  thought  the  forfatarer 
vided  by  the  will  was  only  a  security  for  the  perfonuir 
of  the  condition,  which  it  was  the  duty  of  the  dtn^fet 
perform,  even  if  no  forfeiture  had  been  prorideJ,  t 
that  the  giving  an  additional  remedy,  did  not  take  i***.' 
the  remedy  which  would  legally  follow  from  the  coat: 
tion  per  se.  Ho  also  considered  that  there  was  notk^-' 
repugnant  in  annexing  such  a  condition  to  an  t^^*  ^ 
fee  for  the  benefit  of  an  executory  devisee,  the  coiuSc* 
being  only  annexed  during  the  life  of  the  first  derUe^ 


Master  of  the  Bolls. 
26  Feb.  1663. 


I    SEaiPLE  r.  HOLULNT) 


Practice— Amende  BtU—Dimmal  for  Want  f 

FroBeeuiicnL 
Where  a  plaintiff,  after  ajnending,  tmd  req«in^  ' 

proceedings  for  four  and  a-half  months,  tt<  *^ 
fendants  may  move  to  dismiss,  although  the  ease  ''i 
expressly  provided  for  in  the  General  Orders. 

In  tfaia  caae  the  plaintiff  had  amended  his  bill,  t^" 
it  had  been   answered  by  the  original  defendsuit 
adding  another  defendant,  and  reqairing  an  answer  k^>- 
him,  but  sot  from  the  original  defendant 
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No  further  step  haying  been  taken  for  four  and  a 
half  months^  the  onginal  defendant,  on  the  16th  of 
Febmary,  gare  notice  of  a  motion  to  dismiss  for  want  of 
prosecution.  This  motion  stood  over  for  a  week,  by  con- 
sent ;  and,  in  the  meantime,  the  answer  of  the  other 
defendant  was  put  in,  and  the  plaintiff  £led  leplicatian. 

Ellison^  for  the  original  defendant,  now  asked  for  the 
costs  of  the  motion. 

The  case  was  one  not  expressly  provided  for  by  the 
General  Orders ;  but,  in  a  similar  case,  in  refusing  a 
motion  to  dismiss,  made  only  fourteen  days  after  the 
amendment  of  the  bill.  His  Honour  had  intimated  that 
the  motion  might  be  made  after  a  reasonable  time  had 
elapsed. 

Brown  v.  ButUr,  21  Beav.  615. 

T,  H,  Terrell,  for  the  pUintifil 

The  Master  of  the  Bolls  gave  the  defendant  the 
costs  of  the  motion. 

Master  of  the  Bolls.  |  buckland  v.  Gibbins. 
26,  28  Feb.  1863.         i 

Injunction — Want  </  Priviiy — Bent/U  of  Holding 

Over  at  End  of  Lecue. 

A  being  uncUrlessu  of  a  house,  agreed,  in  wriling,  wUh 
the  superior  landlords,  for  a  fresh  lease,  to  commence 
iminediaUly,  £  who  was  assignee  of  the  original  lease, 
vsas  a  party  to  a  verbal  arrangement,  of  which  this  a^grec' 
Tnent  formed  part.  The  landlords  afterwards  refused  to 
grant  the  new  lease  as  agreed,  and  A,  who  filed  a  biUfor 
specific:  performanoe  against  them,  held  over  after  the  ex- 
piration of  his  underlease.  B,  before  the  expiration  of 
his  own  lease,  brought  e^edmcTU  against  A,  and  after  the 
expiration  of  both  leases  recovered  judgmenL 

A  thereupon  filed  a  bill  ctgainst  B,  alleging  no  eon* 
tract  between  himself  and  B,  hut  only  that  the  latter  knew 
of  his  agreeinent  with  the  landlord,  and  praying  an 
injunction  to  restrain  him  from  proceeding  under  his 
Judgment  to  dispossess  A. 

Notwithstanding  that  the  Lord  Chancellor  had,  ex 
parte,  granted  an  interim  order,  the  Master  of  the  Rolls 
refused  to  continue  the  injunction. 

This  was  a  motion  for  an  ii^onction  to  restrain  the 
defendant  (who  had  brou^t  an  action  of  ejectment 
against  the  plaintiff  in  respect  of  a  cottage.   No  14, 

Place,  and  had  obtained  judgment  in  his  favour) 

from  issuing,  or  executing,  or  causing  to  be  issued  or 
executed  any  writs  of  possession  or  other  process  to  dis- 
'possess  the  plaintiff  of  the  same  cottage. 

In  January,  1861,  this  cottage  was  subject  to  an 
original  lease,  and  two  underleases.  By  the  original 
lease,  the  devisees  in  trust  of  one  Atkins,  being  owners  in 
fee  of  the  property,  demised  the  cottage.  No.  14,  toge- 
ther with  tlie  two  adjoining  houses,  Nos.  12  and  13,  to 
one  Puckle,  at  a  rent  of  2602.  a*year,  for  a  term  expiiing 
at  ChiistmaSf  1862.     By  the  first  underlease,  Puckle 


demised  the  cottage  to  one  Thornton,  at  a  rent  of  42^. 
a-year,  for  a  term  expiring  at  Michaelmas,  1862.  By  the 
second  underlease,  the  executors  of  Thornton  demised 
the  cottsge,  together  with  some  fixtures,  to  one  Harris, 
at  a  rent  of  551.  a-year,  for  a  term  expiring  on  the  18th 
of  September,  1862.  In  April,  1860,  the  plaintiff  entered 
into  possession  of  the  cottage,  under  an  agreement  with 
the  then  assignee  of  the  second  underlease,  and  on  the 
15th  of  Januaiy,  1861,  this  second  underlease  was 
assigned  to  him.  On  the  26th  of  September,  1860,  the 
defendant,  who  was  the  occupier  of  the  house,  No.  13, 
procured  an  assignment  of  the  original  lease. 

In  January,  1861,  Atkins*  trustees  verbally  agreed 
with  the  plaintiff  to  grant  him  a  firesh  lease  of  No.  14, 
for  twenty-one  years,  from  Christmas,  1860,  at  a  rent  of 
451.  Accordingly,  the  new  lease  to  the  plaintiff  was 
prepared,  and  the  engrossment  was  sent  to  the  plaintiff's 
solicitor  on  the  17th  of  June,  1861,  by  Hobbs,  who  was 
one  of  Atkins*  trostees,  and  also  acted  as  their  solicitor, 
accompanied  by  a  letter  in  which  Hobbs  promised  to 
send  the  lease,  executed  by  the  lessors,  as  soon  as  he 
received  back  the  counterpart  executed  by  the  plaintifil 
The  plaintiff  executed  the  counterpart  and  returned  it, 
but  Atkins'  trustees  then  refused  to  complete,  their 
reason  apparently  being  that  they  had  discovered  that 
the  plaintiff  was  then  paying  551.  for  rent,  and  not  42Z. 
as  they  had  supposed.  The  plaintiff  had  instituted 
another  suit  of  BueJdand  v.  Atkins  against  the  trustees 
for  specific  performance  of  their  agreement  to  grant  him 
a  lease. 

The  plaintiff  refused  to  give  up  possession  on  the  19th 
of  September,  1862,  when  the  second  underlease  expired, 
and,  thereupon,  on  the  26th  of  September,  the  defendant, 
who  had  on  the  8th  of  September  procured  an  assign- 
ment of  the  first  underlease,  commenced  an  action  of 
ejectment  in  the  Exchequer  against  the  plaintiff.  In 
this  action  he  obtained  a  verdict  on  the  12th  of  December, 
and  a  subsequent  attempt  by  the  plaintiff  in  equity  to 
get  that  verdict  entered  in  his  favour  was  unsuccessful, 
Oibbins  v.  Buckland,  1  N.  R.  370,  Ex. 

The  plaintiff*8  bill  (which  asked  for  no  specific  relief 
other  than  the  injunction  now  moved  for,  and  the  costs 
of  the  suit,)  merely  alleged  against  the  defendant,  that 
he  knew  of  this  agreement  at  the  time,  and  that  the 
plaintiff,  on  the  faith  of  the  new  lease  being  granted 
to  him,  expended  Z50L  on  the  premises. 

From  the  evidence  it  appeared  that  the  defendant  had 
been  a  party  to  a  verbal  arrangement  as  to  new  leases  of 
the  three  houses  being  granted  from  Christmas,  1860,  as 
to  the  three  rents  being  so  fixed  as  to  make  the  total 
290/.  instead  of  260/.,  and  as  to  adding  to  plaintiff's 
garden  a  piece  of  land  taken  from  the  defendant  :  and 
that  the  defendant  had  earned  out  this  latter  part  of  the 
aixangement.  During  the  argument  it  was  admitted,  on 
behalf  of  the  defendant,  that  a  smrender  of  the  original 
lease  to  Atkins^  trustees  had  been  executed  by  him, 
though  as  was  contended,  only  as  an  escrow. 

The  bill  was  filed  on  the  2nd  of  February,  1863,  and 
an  interim  iigunction  was  immediately  applied  for  ex 
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parte.  This  was  refused  by  the  Master  of  the  Rolls,  but 
granted  on  appeal  by  the  Lord  Chancellor,  both  applica- 
tions being  heard  in  private. 

Baggallai/y  Q.C.,  and  ScJtombci^f  for  the  plaintiflT,  con- 
tended that  the  defendant  had  now  no  title,  legal  or 
equitable,  to  the  possession  of  the  cottage,  and  as  he  had 
been  a  party  to  the  arrangement  as  to  the  plaintiff's 
lianng  a  renewed  lease,  and  had  partially  performed  his 
X)ai't  of  it,  he  had  never  had  any  equitable  title  to  the 
X)osscssion.  The  plaintiff  might  have  done  wrong  in 
resisting  the  defendant's  legal  title,  but  he  had  been 
sufficiently  punished  by  having  to  pay  the  costs  of  tlie 
action.  Injunctions  were  constantly  gitinted  in  cases 
where  there  was  no  privity  between  the  plaintiff  and  the 
defendant.  An  injunction  had  been  granted  in  a  case 
somewhat  similar  to  the  present,  in 
Jones  V.  Hughes,  1  Hare,  383. 

Joyee,  for  the  defendant,  objected  that  the  bill  showed 
no  privity  between  the  plaintiff  and  the  defendant.  The 
princi])al  equity  alleged  by  tlie  bill  was  against  the  free- 
holders, and  the  defendant  had  no  means  of  hastening 
the  settlement  of  the  question  in  dispute  between  the 
plaintiff  and  them.  The  plaintiff  had  improperly  con- 
cealed the  fact  that  he  was  i)aying  55^.  for  rent,  and  not 
42/.  only.  Tlie  Court  would  not  grant  an  interlocutory 
injunction,  unless  the  pleadings  and  evidence  were  such 
as  would  entitle  the  plaintiff  to  a  decree  if  it  were  the 
hearing  of  the  cause, 

Clark  V.  Watkins,  9  Jur.  (n.  8.)  142,  C.  A. 

[The  Master  of  the  Rolls  asked,  whether  the  defendant 
would  give  an  undertaking  to  restore  the  possession  of 
the  cottage  to  the  plaintiff^  in  case  the  other  suit  should 
be  decided  in  his  favour.] 

Joyce  consented  to  give  this  undertaking. 

£aggallay,  Q.(7.,  in  reply. 

28  Feb.  1863. 

The  Master  of  ths  Rolls,  after  briefly  stating  the 
facts,  proceeded  to  say,  that  he  had  considered  the  matter 
very  carefidly,  and  had  had  a  long  conversation  thereon 
with  the  Lord  Chancellor,  whose  views  did  not  seem  to 
him  to  agree  exactly  with  his  own.  Ho  was,  however, 
bound  to  decide  according  to  his  own  opinion,  which  was 
that  the  plaintiff  was  not  entitled  to  an  injunction  ;  but 
in  deference  to  the  Lord  Chancellor's  opinion,  he  should 
continue  the  interim  order  sufficiently  long  to  give  the 
plaintiff  an  opportunity  of  taking  the  Lord  Chancellor's 
oxnnion. 

He  might  have  refused  the  injunction  on  the  technical 
ground  of  the  plaintiff's  having  so  long  delayed  to  apply 
to  the  Court ;  but  he  preferred  to  decide  the  question 
upon  its  merits,  and  to  consider  whether  the  plaintiff 
would  bo  entitled  to  any  relief  if  this  were  a  motion  for 
decree.  The  cases  in  which  this  Court  granted  injunc- 
tions were  all  comprised  in  the  two  following  classes : 
1st,  cases  in  which]  the  defendant  was' interfering  with 
the  property  of  the  plaintiff;  and  2ad,  cases  where  there 


was  a  question  in  dispute  between  the  parties,  and  tie 
Court  considered  it  proper  that  matters  should  re::^ 
in  statu  quo  until  that  question  had  been  decided. 

In  the  present  case  tiie  plaintiff's  legal  right  to  tL? 
possession  of  the  cottage  ceased  on  the  19th  of  Sep- 
tember, and  the  defendant,  apart  firom  any  amngcT.  i: 
between  himself  and  the  freeholders,  was  entitled  to  t^ 
possession  from  the  19th  of  September  until  Clin.<na->, 
and  also  to  what  might  be  termed  a  species  of  ;>-'• 
wUl,  the  advantage  of  holding  over  after  the  expL^at: : 
of  the  lease.  To  entitle  the  plaintiff  to  have  the  mitt : 
kept  m  statu  quo  during  litigation,  the  litigatioii  i:"S. 
be  between  the  plaintiff  and  the  defendant  The  ^  :r. 
of  Exchequer  had  determined  that  the  plaintiff  h\  S3 
right  against  the  defendant  at  law.  Had  he  any  rlf^ 
against  him  in  equity!  The  bill  had  prayed  norlr' 
except  this  injunction,  and  had  only  alleged  that  'h 
freeholders  had  agreed  to  grant  the  plaintiff  a  rescT.i 
lease'  and  that  he  had  filed  a  bill  for  specific  peri'^m- 
anco  against  them.  If  the  plaintiff  had  filed  a  il 
against  the  freeholders,  and  stated  that  the  defe:i<k: 
was  colluding  with  them,  there  might  have  been  st:' 
case  for  granting  an  injunction  ;  but  here  tLe  -il 
alleged  no  privity  between  the  plaintiff  and  defenik; 
no  contract  of  any  kind,  and  prayed  no  relief  excqc 
a  perpetual  injunction  to  continue  until  the  specif: 
performance  question  shotildbe  settled.  MoreoTer.d 
defendant  to  the  present  suit  had  no  means  of  pres^i:^ 
the  other  suit  on  to  a  termination. 

He  did  not  see  how  he  could  grant  an  injmicu'c 
either  to  protect  any  right  of  the  plaiutifi^  c;  t.> 
keep  matters  in  statu  quo.  If  there  was  any  eq:!r 
between  the  parties,  it  ought  to  be  stated  in  i^ 
bill ;  and  if  there  was  a  question  to  be  tried,  ^i 
ought  not  to  interfere  with  the  legal  possession.  H- 
should  not  go  into  th^  question,  whether  the  pUiii'i^' 
conduct  had  been  right  as  regards  the  alleged  coiici^~ 
ment  of  the  rent  he  paid.  The  grounds  for  his  decKss 
were,  that  the  legal  right  to  possession  was  in  t^ 
defendant,  and  the  plaintiff  was  not  entitled  to  it ;  a=' 
that  there  was  no  equity  alleged  against  the  defendant.  H^ 
had  been  also  influenced  by  the  consideration,  that  tL' 
benefit  of  holding  over  liad  been  taken  from  the  defrc- 
dant  by  the  plaintiff's  wrongful  resistance  to  his  le^ 
rights. 

His  Honour  required  the  defendant  to  give  the  nndu- 
taking  mentioned  during  the  argument,  and  ordered  t!:^ 
injunction  to  be  continued  till  the  18th  of  March  n^ 
and  to  be  dissolved  from  that  day. 


Master  of  the  Bolls. 

28  Feb.  1863. 


lU  The  Mabypobt  i>^ 
Carlisle    Rah^^^ 

COMPAXT, 


Railway  Companies — Costs  of  Re-Investnunt-^ 
'     Apportionment 

Where paHs  of  settled  estates  an  taken  hyseteml^' 
vxiy  companies,  and  the  purchase  moneys  paiid  into  OfV^h 
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the  costs  of  re-investmeni  thereof  in  the  purchase  of  om 
estate  are  payable  by  ihe  several  companies  in  egyaX  shares, 
except  the  ad  yalorem  stamp  on  the  cowoeyancSy  vjkUh  is 
apportioned  rateably  according  to  the  several  amoutUs  of 
purchase  moneys  paid  inly  the  respective  fiompanies. 

Farts  of  the  settled  estates  of  the  Earl  of  Lonsdale 
were  t^iken  by  the  Maryport  and  Carlisle  Railway  Com- 
pany, by  the  South  Durham  and  Lancashire  Union 
Railway  Company,  and  by  the  Eden  Valley  Railway 
Company,  and  the  seyeral  purchase  moneys  paid  into 
Court.  The  South  Durham  and  the  Eden  Valley  Com- 
panies were  subsequently  dissolved,  and  their  property 
and  liabilities  transferred  to  the  Stockton  and  Darlington 
Railway  Company. 

This  was  a  petition  for  the  re-investment  of  the  funds 
in  Court  in  the  purchase  of  real  estate :  the  question 
was,  whether  the  costs  should  be  borne  by  the  com- 
panies in  equal  shares,  or  should  be  apportioned  accord- 
ing to  the  amounts  of  the  sums  paid  into  Court  by  them 
resjMJctively. 

Wickens,  for  the  petitioner. 

(7.  Mall,  for  the  Maryport  and  Carlisle  Railway  Com- 
pany. 

De  Gexy  for  the  Stockton  and  Darlington  Railway 
Company. 

The  following  cases  were  cited : — 
The  London  and  Brighton  Railway  Company  y.  The 
Shropshire  Union  Railway  Company,  23  Beav.  605. 
Ex  parte  The  Bishop  of  Lomdmi,  2  D.  F.  &  J.  14. 

The  Master  of  the  Rolls,  following  E»  parte  The 
Bishop  of  London,  ordered  that  the  costs  be  borne  by  the 
companies  in  equal  shares,  except  the  cost  of  the  advaZorem 
stamp  on  the  conveyance,  which  was  to  be  apportioned 
rateably  according  to  the  several  amounts  of  purchase 
moneys  paid  in  by  the  companies  respectively. 

Note. — In  the  cases  of 
Ex  parte  the  Oovemors  of  SL  Thomases  Hospital,  7 

W.  R.  425,  V.  K., 
Ex  parte  Christ  Church,  9  VT.  R.  474,  V.  S., 
all  the  costs  were  ordered  to  be  apportioned  between  the 
dififerent  companies. 


Kindersley,  V-C.  )   pkaece  t;.  Graham. 
25,  26  Feb.  1868.     ) 

Will— I  Vict,  c  26,  8.   3^— Bequest  to  Chiid-^ 
Covenant  to  Settle  After-acquired  Property. 

The  fiction  introduced  by  secL  ^Z  of  the  Will^  Act  is  not 
to  be  extended  further  than  is  necessary  to  prevent  a  lapse. 

Property  beqweaihed  by  a  testator  to  his  daughter,  who 
died  in  his  lifetime,  but  whose  ehUd  and  hu^nrnd  survived 
him  : — 

Held,  not  to  be  wiihin  a  covenant  to  setUe  property 
coming  to  the  daughter  "  during  eovertwre,** 


This  case  came  on  upon  motion  for  decree. 

The  suit  was  instituted  by  Dr.  Pearco  against  the 
trustees  of  his  marriage  settlement,  who  were  also  the 
executors  of  his  wife's  father,  for  a  declaration  of  the 
rights  of  parties  to  certain  leaseholds  and  stock  be- 
queathed to  his  wife  by  her  father. 

By  his  marriage  settlement,  Dr.  Pearce  covenanted  to 
settle  any  property  which  should  come  to  his  wife  or 
himself  in  her  right  during  the  coverture,  by  devise, 
descent,  or  otherwise. 

Mm.  Pearce  died  in  her  father's  lifetime,  leaving  a 

child  who  survived  him. 

The  question  was,  whether  the  leaseholds  and  stock 
came  within  covenant. 

Baily,  Q.  C,  and  Horsey,  for  the  plaintiff,  cited, 
Johnson  V.  Johnson,  3  Hare,  157. 

Toller,  Q.Cf  and  Rawlinson,  for  the  defendants. — 
Under  sect  33  of  the  Wills'  Act,  Mrs.  Pearce  must,  for 
the  purpose  of  this  bequest,  be  considered  to  have  sur- 
vived the  testator,  in  which  case  the  property  would  have 
come  to  her  during  the  coverture, 
Johnson  v.  Johnson,  ubi  sup. 

Kindersley,  V.-C,  said,  that  the  only  object  of  the 
section  was  to  prevent  the  lapse  of  a  legacy  to  a  child 
dying  before  and  leaving  issue  which  survived  the  tes- 
tator ;  for  that  purpose  the  fiction  was  created  of  sup- 
posing the  child  to  have  survived  the  testator ;  but  it 
would  be  an  unnecessary  straining  of  the  Act  to  extend 
that  fiction  by  treating  the  child  as  having  survived  for 
any  other  purpose,  so  as,  for  instance,  in  the  present 
case  to  treat  the  coverture  as  subsisting  at  the  testator's 

death. 

The  property  in  question  became  the  property,  or 
rather  the  assets,  of  Mrs.  Pearce,  at  the  testator's  death, 
at  which  time  the  coverture  ceased. 

It  must  be  declared  that  Dr.  Pearce,  upon  taking  out 
administration  to  his  wife,  became  absolutely  entitled  to 
the  property,  and  that  it  was  free  from  the  covenant. 

His  Honour  considered  that  this  decision  was  quite  in 
accordance  with  Johnson  v.  JohrUon, 

KindePBley,  V.-C.  i  blachford  ».  Woollby. 
26  Feb.  1863.  { 

Feme    Covert  —  Potoer    to  Appoint    by   WHl-^ 

Liability  to  Debts, 

Property  appwnted  by  a  married  woman  under  a 
general  testamentary  power,  does  not,  by  suchappointment^ 
beccnne  Ker  separate  estate,  so  as  to  be  liable  to  her  debts. 

This  was  an  adjourned  summons  to  obtain  the  opinion 
of  the  Court  on  the  claim  of  the  creditors  of  Margaret 
Blachford,  a  married  woman,  to  have  their  debts  satisfied 
out  of  property  appointed  by  her  under  a  testamentary 
power. 

The  property  in  question  having  been  settled  upon 
Mrs.  Blachford's  marriage,  in  trust  for  her  separate  use 
for  life  with  remainder  as  she  should  by  will  appoint. 
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she  made  her  will  appointing  it  to  the  plaintiff  and  de- 
fendants,  upon  certain  trusts,  and  died  in  her  husband's 
lifetime. 

The  plaintiff^  who  was  beneficially  interested  nnder 
the  appointment,  instituted  this  suit  for  the  administrsr 
tion  of  the  property  ;  and,  the  creditors  haying  come  in 
under  the  decree,  the  present  question  was  raised. 

Jones  Bateman,  for  the  creditors. 
A  man,  or  a  feme  sole,  exercising  a  general  power  of 
appointment  by  \vill,   makes  the  appointed  property 
available  for  payment  of  debts, 

Jeuney  v.  AndrewSj  6  Madd.  264, 

BaiiUon  v.  Ward,  2  Atk.  172  ; 
and  a  married  woman  is  in  the  same  position  as  a  feme 
sole,  with  respect  to  the  exercise  ot  powers^ 

Sockett  V.  Wraif,  4  Bro.  C.  C.  49iS. 

HeaUey  v.  Thomas,  15  Yes.  506. 

Hughes  v.  Wells,  9  Hare,  749. 
Vau^han  v,    Vanderstegen  (2  Drew.  165,  863)  is  an 
authority  on  the  other  aide  ;  but  the  point  has  since  been 
treated  as  open,  by  Turner,  LJ.,  mjohnsony,  GcUlaghcr 
<30  L.  J.  Ch.  298). 

BaUy,  Q.C.,  A,  Hanaon,  PiggoU,  and  IT.  W,  Copper, 
for  the  several  appointees,  were  not  called  on. 

KiNDEUSLEY,  Y.-C,  Said,  that  he  did  not  consider  his 
decision  in  Vaughan  v.  Vanderstegen  to  have  been 
impeached  by  the  case  of  Joh^ison  v.  Gallaglier,  and  he 
should  adhere  to  that  decision,  upon  the  principles 
therein  stated — ^viz.,  that  property  over  which  a  married 
woman  has  a  general  power  of  appointment,  is  not 
property  settled  to  her  separate  use,  and  cannot  become 
so  by  the  exercise  of  the  power  by  her  wilL 

It  must  be  declared,  therefore,  that  the  property  was 
not  liable  to  Mrs.  Blachford's  debts ;  but  the  creditors 
would  be  allowed  the  posts  of  their  appearance,  both  in 
Court  and  in  Chambers. 

After  the  judgment,  W.  W,  Cooper  referred  to  the  case 
of  Hobday  v.  Peters  (28  Bear.  864),  in  which  the  Master 
of  the  Rolls  followed  Vaughan  v.  Vandentegeiu 

Kinderalay,  V.-C.  i   p^^eei;.  Pahkek. 
8  March,  1863.      ) 

Will — C<m8tnu:tion--^Permim(m  to  Beside. 

A  permission  to  reside  in  a  house  tnthoiU  paying 
rent,  gives  no  right  to  Hu  rewts  and  profits  irfthe  kmas. 

A  testator  by  his  will  gave  his  real  and  personal 
estate  to  trustees,  upon  trust  {iiUer  alia)  to  permit  his 
three  sons,  or  the  sarvivots,  or  sarvivor  of  them,  to 
reside  in  his  freehold  premises.  No.  1,  Thornton  Bow, 
rent  free,  they  or  he  keeping  tbe  said  premises  in 
repair  and  insured,  and  on  the  death  of  the  survivor 
of  them,  upon  trust  to  convey  the  said  fre^old  premises 
to  their  children  then  living  aa  therein  directed, 
and  if  there  were  bo  such  children,  the  testator  directed 
.that  the  said  freeheld  premuea  should  fidl  into  ieBdii& 


And  tiie  testator  directed  Us  tnistees  to  pay  the  imts 
and  profits  of  No.  1,  Blaekheatk  Tenaee,  to  his  ekies 
daubster  for  life,  or  to  permit  her  to  reside  in  ud 
occupy  the  said  premises. 

The  questkni  was,  what  interest  the  sons  took  ii 
No.  1,  13iomton  Bow. 

Baily,  Q.(7.,  F.  Pry,  T.  H.  EM,  and  Sken,  fortki 
various  parties  interested,  cited, 
BakbeO^  v.  S^trire,  19  Beav.  70. 
BeSbikesTrutia,^T>^0.}A.  IkO.  40& 

KiNDEBSLEY,  Y.-C,  said,  that  if  the  testator  bi 
intended  the  sans  to  take  a  life  interest,  it  wodU  \as*. 
been  easy  for  him  to  have  said  so.  But  the  daase 
reUting  to  the  sons  was  different  from  that  by  vbki: 
he  afterwards  gave  a  life  estate  to  a  dauj^iter  in  uiotlKr 
house.  What  the  testator  meant  was  very  clear,  a4 
therefore,  the  sons  had  a  right  to  reside  in  the  hoQi^ 
without  paying  rent,  but  if  they  did  not  reside  HbssK,  tkj 
would  have  no  right  to  rents  and  profits  ansiitg  frosi 
the  house,  which  would  fall  into  residue. 


Stuart,  V.-C.  1  ^^^  ^  Middletos. 
27  Feb.  1863.   J 

Construction  of  WUl  and  CodicU—Coi^v^ 
Directions — Adwumon  —  Nexi  FreaaM^" 
Power  of  Sale, 

Whart  a  testator  has  devised  real  estates  and  adxcus^^ 
to  trustees,  upon  trusts  for  the  accumulation  and  in^' 
metU  of  rents  amd  profUs,  the  tntaUea  are  hound  prias 
fiicie  to  sell,  frmn  time  to  time  at  their  discrOiot,  ^ 
iiext  presentaHans  to  the  several  advowaons;  oiwl  ssi- 
sequent  dmuse  in  the  wUl,  or  a  codicil  iherete,  diTtdi»9 
&tem  to  present  a  parHeulaT  perstm  to  the  frst  <>/  * 
limngs  which  mi^  faU  vacornt  afUr  he  heame  »  « 
condition  to  take  one,  will  not  preclude  the  trustees Jrv^ 
selUng  at  their  discretion  a  next  preseniatien. 

This  was  a  petition  in  a  suit  for  the  administntioii  ^ 
the  real  estate  of  Sir  William  Middkton.  It  was  ^ 
sented,  after  decree,  for  the  opinion  and  advice  d^ 
Court,  under  the  following  circumstanoes : — 

Sir  William  gave  and  devised  to  his  trustees  certaia 
manors,  advowsons,  messuages,  landii,  and  heredifr 
ments,  upon  trust  to  aceumulate  and  inTest  tin  i^^ 
and  profits. 

The  execution  of  the  trust,  as  to  the  advowsons,  w^ 
however,  to  be  subject  to  a  direction  as  to  the  presentt- 
tion  to  the  living  of  Broome,  thereinafter  mentioned. 

The  directioa  referred  to  was  to  the  effect,  that,  if  ^ 
said  living  of  Broome  should  become  vacant,  and  if  ^ 
testator's  godson,  William  Chapman,  should  tlien  be  !2 
hsiy  ordets,  and,  in  the  opimoa  of  the  nuyority  of  ^ 
trustees,  qualified  to  take  it,  they  should  present  loa 
to  it. 

The  testotor,  during  his  lifetime^  sold  the  next  jet 
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sentation  to  Broome.  By  a  codicil  to  luBwill,  dated  sub- 
sequently to  that  sale,  he  directed  that,  in  case  WilHaxn 
Chapman  should  be  in  holy  ordera,  and  the  liring  of 
Broonie  not  be  racant,  and  tho  trosteea  unable  to  nuJce 
arrangements  for  presenting  him  to  that  living,  they 
should  present  him  to  the  first  of  the  testator's  other  liv- 
ings which  might  become  vacant,  unless,  within  three 
months  after  such  vacancy,  they  should  be  able  to  make 
arrangements  for  his  presentation  to  Broome. 

Stonham  Aspal  was  one  of  the  advowsons  belonging  to 
the  testator.    At  the  time  of  the  presentation  of  this ! 
petition,  the  incumbent  was  in  such  a  state  of  health  as  | 
rendered  it  advisable  that  the  next  presentation  should 
be  sold  as  soon  as  possible. 

The  question  was,  whether  the  trustees  could,  in  iaoe 
of  the  direction  in  the  codidl,  sell  the  next  presentation 
of  Stonhan  Aspal,  'William  Chapman  being  an  inDeuit  of 
tho  age  of  six  years  or  thereabouts. 

Osbomet  Q.(7.,  and  Wickens,  for  the  trustees. 

Molina  J  Q.C.,  and  Dewsnap,  for  William  Chapman. 
Custj  for  the  tenant  for  life  of  the  real  estate. 

Hobhcmat  and  RendcUl,  for  other  parties. 


The  following  cases  were  cited, 
Martin  v.  Martin,  12  Sim.  579. 
Sherrard  v.  Harborough,  AmbL  165. 
Cook  V.  CholmondeUy^  3  Drew.  1. 

Th£  Yice-Chancellou  made  an  order  declaring  that 
the  trustees  were  at  liberty,  in  the  exercise  of  their  dis- 
cretion, to  sell  the  next  presentation  of  the  living  of 
Stonham  Aspal,  or  any  other  living,  the  advowMm  of 
which  was  vested  in  them,  notwithstanding  the  directian 
in  the  oodiciL 


Wood,  V-0.    I    puxLET  V.  PUXLET. 

26  Feb.  1863.    ) 

Specific  Devise  of  Mortgage  Debt — Irith  Judgm^ent 
—13  ik  14  Vict.  c.  29— i>mie  of  Land  Qm- 
traeted  to  be  Bought — Costs, 

Where  a  testator  devised  a  mortgage  debt  of  10,000Z., 
secured  on  estates  of  H.  in  Ireland,  and  it  a^pipeared  that 
the  mortgage  deht  was  6,7812.  only,  hut  that  H,  also  owed 
the  testator  7712.  on  an  Irish  judgment  i^ 

Held,  thai  if  the  judpnent  wen  registered  against  the 
estates,  under  18  d:  14  Vict,  c.29,  59.  6,  7,  i^  was  indudsd 
intiebequesL 

Where  a  testatoTp  having  eonbraeted  to  jmrchast  em 
utate,  and  taken  a  transfer  of  a  -mmiqaqe  on  it,  speeyL- 
colly  devised  it. -^ 

Held,  that  the  devisee  was  not  entitled  to  the  inUresi  on 
the  mortgage  betmeen  ike  testator's  death  and  the  compUUtn 
ff  the  pnnhaae^ 

Where  a  stnt  is  ceeaeioned  by  a  difiadty  in  carrying 
out  the  trusts  of  a  uriil  tf  realty  and  ptrsonaUy  eurieing 


with  regard  to  some  particular  part  of  the  estate,  the  costs 
are  payable  out  of  the  residuary  personalty :  where  the 
suit  is  for  the  general  ctdministratiaii  of  the  real  and  per- 
sonal estate,  the  costs  will  be  apportioned  between  the  realty 
and  personalty . 

On  this  cause  coming  on  for  further  consideration,  the 
following  points  arose  : — 

1st.  The  testator  in  the  cause,  by  his  will,  dated 
Febmaiy  10, 1853,  gave  unto  John  Harvey,  lus  executors, 
administrators,  and  assigns,  a  mortgage  debt  or  sum  of 
10,0007.,  secured  to  him  on  certain  estates  in  Ireland, 
then  belonging  to  S.  Hutchings,  Esq.,  and  the  interest 
due,  and  to  grow  due,  for  tho  same,  and  also  the  mes- 
suages, &c.,  and  premises  upon  which  the  same  was 
secured,  upon  certain  trusts,  under  which  Henry  Puxley 
was  tenant  for  life. 

It  appeared,  by  the  chief  clerk's  certificate,  that,  at 
the  time  of  the  testator's  death,  there  was  a  mortgage 
debt  of  6,781Z.  18*.  id,,  secured  on  Hutchings'  estate, 
and  due  from  him  to  the  testator.  There  was  also  due 
from  Hutchings  to  the  testotor  772L  5s,  Id.  on  an  Irish 
judgment,  obtained  in  1804,  against  one  £.  Hutchings, 
redocketed  and  last  registered  in  the  Judgment-office,  at 
Dublin,  in  1855,  and  also  secured  by  a  collateral  judg- 
ment against  S.  Hutchings,  registered  on  the  same  day. 
Both  of  these  judgments  had,  by  a  deed  of  April  28» 
1852,  been  assigned  to  the  testator. 

By  18  &  14  Vict  c  29,  s.  6,  judgment-creditors  in 
Ireland  are  empowered  to  file  an  affidavit  of  their  debtors* 
ownership  of  lands,  &c.,  and  register  tho  same  in  the 
office  for  registering  deeds,  &c,,  in  Ireland,  by  depositing 
in  such  office  an  office  copy  of  such  affidavit.  And  by 
sect  7  it  is  enacted,  ''  That  the  registration  as  aforesaid 
of  such  affidavit  shall  operate  to  transfer  and  vest  in  tho 
creditor  registering  such  affidavit  all  the  lands,  &c.,  men- 
tioned therein,  for  all  the  estate  and  interest  of  which 
the  debtor  mentioned  in  such  affidavit  shall  at  the  time 
of  such  registration  be  seised  or  possessed,  &c.,  but  sub- 
ject to  redemption  on  payment  of  the  money  owing  on 
the  judgment,  &c. ;  and  such  creditor,  and  all  persons 
nUiTOing  through  or  under  him,  shall,  in  respect  of  such 
lands,  &c.,  have  all  such  ri^ts,  powers,  and  remedies 
whatsoever,  as  if  an  effectual  conveyance,  &c.,  to  such 
creditor  of  all  such  estate  and  interest,  but  subject  to 
ledemptioa  as  aforaaid,  had  been  made,  executed,  and 
registered  at  the  time  of  registering  such  affidavit" 

Under  these  drcmnfltanoes,  Henry  Puxley  contended 
Ihat  the  judgment  of  772iL  5«.  Id  was  included  in  the 
specific  bequest  to  Harvey.  It  did  not  appear  whether 
the  judgment  had  been  ^ecifically  registered  in  the 
manner  directed  by  the  Act  i^gainat   the   mortgaged 


2nd.  By  the  4th  codicil  to  his  will,  the  testator,  after 
reciting  that  he  had  then  lately  ooutracted  for  the  pur- 
chase of  those  ianns  called  Pkukymarehog  and  £felwen, 
and  had  then  lately  paid  or  obtained  a  transfer  of  a  mort- 
gage of  the  said  forms  from  Mrs.  Jones,  directed  that  the 
pmdiaae  should  be  completed,  and  that  the  fiuans  should 
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be  deemed  a  portioa  of  his  Coedgain  estate.  The  effect 
of  this  devise,  coupled  with  the  testator^s  fifth  codicil, 
was  to  make  Herbert  Puxley  tenant  in  possession  of  the 
fiums  for  the  joint  lives  of  himself  and  another. 

The  contract  was  not  completed  until  five  years  after 
the  testator's  death.  Herbert  Puzlej^  claimed  to  be 
entitled  to  the  interest  during  that  time  on  the  mortgage 
of  which  the  testator  had  taken  a  transfer. 

3rd.  As  to  the  costs  of  the  suit,  whether  they  should 
be  apportioned  between  the  real  and  personal  estate, 
as  in, 

BunneU  ▼.  Foster,  7  Beav.  540, 

Sanders  v.  MUler,  25  Beav.  154  ; 
or  bo  paid  wholly  out  of  the  residuary  personalty,  as  in, 

Piekford  v.  Brown,  2  K.  &  J.  426, 

Stringer  v.  Harper,  26  Beav.  585. 

The  bill  was  filed  for  the  purpose  of  obtaining  the 
direction  of  the  Court  as  to  various  difficulties  which  had 
arisen  on  the  construction,  and  the  mode  of  carrying  out, 
the  trusts  of  the  testator's  will  and  codicils  ;  and  gene- 
rally for  a  declaration  of  the  rights  and  interests  of  all 
parties  in  the  real  and  personal  estate.  By  his  will 
the  testator  directed  that  his  residuary  personal  estate 
flhoidd  be  considered  the  primary,  and  the  annual  income 
to  be  derived  from  his  Irish  mines  should  be  the 
secondary,  and  a  certain  term  of  five  hundred  years  the 
tertiary,  fund  for  the  payment  of  his  debts.  The  resi- 
duary personalty  had  been  already  exhausted. 

Bolt,  Q.C.f  and  Eddis,  for  the  plaintiffs. 

Sir  H,  Cairns,  Q.C7.,  and  T,  Hughes,  for  Henzy 
Puxley. 

O.  L.  Bussell,  for  Herbert  Puxley  and  other  parties. 

Daniel,  Q.C.,  T,  H,  Terrell,  B.  K.  KarslaJce,  and 
Waiid,  for  other  parties. 

Wood,  Y.-C,  on  the  first  point,  said,  that,  subject  to 
the  judgment  debt  being  registered  specifically  against 
Hutchings*  Irish  estates,  as  to  which,  if  necessary,  there 
must  be  a  further  inquiry,  the  judgment  debt  was  in- 
cluded in  the  bequest  of  the  mortgage  debt  This  would 
not  be  so  with  regard  to  an  English  judgment ;  but  the 
peculiar  terms  of  the  Irish  Act  got  over  any  difficulty 
there  might  be  in  the  way  of  this  construction,  as  the 
effect  of  registration,  under  the  6th  sect.,  was  to  vest  in 
the  creditor  all  the  lands  mentioned  in  the  affidavit,  so 
as  to  give  him  a  devisable  interest  in  them. 

On  the  second  point,  his  Honour  observed,  that  there 
was  no  express  bequest  of  Mrs.  Jones'  mortgage.  The 
mortgage  money  was,  in  fact,  paid  by  the  testator  in 
part  discharge  of  the  purchase  money,  and,  in  the 
absence  of  any  special  provision  by  the  testator,  could 
only  be  regarded  in  that  light  The  devisee  was  entitled 
only  to  the  specific  estate  when  he  could  get  it,  and  had 
a  right  to  call  on  the  executors  to  complete  as  soon  as 
possible  ;  but  he  had  no  interest  in  the  purchase  money 
pending  the  completion.  Suppose,  for  instance,  the 
vendor  should  prove  to  have  no  title  at  all  to  the  esUte, 


the  devisee  would  not  get  the  estate,  and  he  woald  bin 
no  right  to  the  purchase  money.  He  could  not,  theft- 
fore,  without  an  express  bequest,  be  entitled  to  the 
interest  of  the  mortgage,  between  the  testator*s  death 
and  the  completion  of  the  purchase. 

As*  to  the  costs  of  the  suit,  the  principle  appeared  to 
be  that,  where  the  suit  was  occasioned  by  a  difficolty  ia 
canying  out  the  trusts  of  the  will,  arising  with  reg&nl  to 
a  particular  part  of  the  estate,  the  costs  were  pavabk 
out  of  the  residuary  personalty,  even  though  the  donbt 
should  arise  with  respect  to  the  real  estate  only.  Wh^ie 
the  suit  was  for  the  general  administration  of  the  ml 
and  personal  estate,  and  it  became  necessary  ia  ^ 
course  of  administration  to  sell  the  real  estate,  the  cosa 
were  apportioned.  This  was  not  an  admioistntion  soil, 
and  the  costs  would,  therefore,  primd  fade^  be  paydbl^ 
out  of  the  residuary  personalty.  That,  however,  beis: 
exhausted,  they  would  fall  on  the  income  of  the  Irisii 
mines,  which  was  made  the  secondary  fund  for  the  [«v- 
ment  of  debts. 

iYottf.— See 

Wehb  V.  De  Beauvcisin,  M.  R.,  ante,  p.  81. 


Wood,  V.-C. 

26  Feb.  1863. 


JBc  The  State  Fire  LxsrEiy.: 

Company. 
Ez  parte  Mebedith's  AM)  Oxv 
vers'  Cladl 


Joint  Stock  Company — Bill  of  Exdumge—Lk' 
bUiiy  of  Shareholders— 7  d&  8  Firf.  c.  110,  t « 
^^Foreigner  Dealing  with  Joint^Stock  Comjf^l 

The  shareholders  of  a  Joinl-^ock  company,  ineorfioni^ 
under  7  <£r  8  Vict,  c,  110,  taerc  held  to  be  inditidkoil, 
liable  on  bills  of  excha^ige  dravm  by  their  diUy  app^y^^^ 
agent,  though  the  deed  of  settlement  contained  a  pn*:^ 
that  bills  draum  or  accepted  on  behalf  of  the  ainfu^i 
should  not  Offfect  shareholders  beyond  their  inUre^  <»  ^ 
capital, 

Notunthstanding  7  «fe  8  VieL  e,  110,  s.  45,  o  jd^- 
stock  company  may,  by  deed,  under  seal  and  si^^  '^ 
two  directors,  appoint  an  agent  to  draw  and  aoapt  hi^ 
on  its  behalf. 

Whether  a  foreigner  deeUing  with  ajovni-sUxk  cO'«/^«i 
may  be  bound  to  take  notice  of  the  provisions  of  i  ^^ 
Vict,  c  110 ;  qusre. 

The  State  Fire  Insurance  Company  had  been  i:i^^ 
porated,  under  the  Act  7  &  8  Vict  c  110,  and  was  e:-^ 
being  wound  up. 

By  the  45th  clause  of  the  deed  of  settlement  t^' 
directors  were  intrusted  with  the  entire  managemect  ^ 
the  company's  affairs,  and  had  power  to  appoint  i^^ 
remove  agents,  &c 

By  the  47th  clause  they  were  empowered  to  make  a:- 
issue,  indorse  and  accept,  in  the  name  and  on  tccxm^  ^ 
the  company,  bills  of  exchange  and  pronuMoiy  ^^^ 
subject  to  the  following  proviso—"  ftovidad  ahrajs  th:: 
it  shall  not  be  lawful  to  issae^  iiidoMb  ^  *^P^  ^^ 
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such  notes  or  'bills  .  .  .  than  upon  condition  that  the 
same  shall  take  effect  only  on  the  capital  stock  of  the 
company,  and  shall  be  binding  on  the  shareholders,  and 
each  of  them,  to  the  extent  of  their  interests  therein, 
and  not  further  or  otherwise." 

By  sect  44  of  7  &  8  Vict.  c.  110,  it  was  enacted  that 
contracts  might  be  made  so  as  to  bind  the  company  if  they 
were  in  writing,  imder  seal,  and  signed  by  two  directors, 
and  by  sect.  45,  that,  where  the  directors  were  em- 
powered to  issue  and  accept  bills  of  exchange,  every  such 
biU  should  be  made  or  accepted  by  two  of  the  directors 
on  behalf  of  the  company,  and  countersigned  by  the 
secretary. 

In  1858,  one  Stewart  was  appointed  agent  of  the 
company  in  Canada,  and  by  a  deed  poll,  under  the 
common  seal  of  the  company,  and  countersigned  by 
three  directors,  was  empowered  to  grant  policies  of 
insurance  against  fire,  and  to  pay  claims  arising  thereon, 
and  to  draw  bills  of  exchange  upon  the  company  "in 
payment  of  any  claims  or  demands,  legally  or  reasonably 
payable  under  any  of  the  policies  to  be  issued  by  him.'* 

Stewart's  authority  was  revoked  by  a  deed,  dated  the 
1st  of  January,  1861  ;  but  it  was  thereby  declared  that 
he  might,  notwithstanding,  draw  bUls  of  exchange  on  the 
company  for  sums  payable  in  respect  of  claims  on  policies 
in  Canada. 

The  policies  contained  a  proviso,  that  the  capital  stock 
of  the  company  should  alone  be  answerable  for  demands 
thereunder ;  and  the  directors  and  shareholders  were 
expressly  exempted  from  all  liability  in  respect  of  any 
such  demand,  beyond  the  amount  of  their  shares  in  the 
capital. 

To  discharge  a  claim,  under  a  policy  granted  to 
Meredith,  Stewart,  on  the  3rd  of  April,  1861,  drew,  at 
Toronto,  a  bill  of  exchange  on  the  company,  which  was 
accepted,  at  London,  by  three  directors,  on  behalf  of  the 
company,  and  the  acceptance  was  countersigned  by  the 
secretary. 

Convers  received  a  ramilar  bill,  dated,  at  Toronto,  the 
80th  August,  1861,  in  discharge  of  a  like  claim  ;  but  it 
was  not  accepted  by  the  company,  and  was  protested  for 
non-acceptance. 

Meredith  and  Convers  now  claimed  for  the  amounts  of 
their  respective  bills,  with  damages,  at  the  rate  of  10^. 
per  cent,  thereon,  and  interest  at  the  rate  of  6Z.  per  cent. 
The  claims  for  damages  and  interest  were  made  under 
certain  Canadian  statutes. 

The  official  manager  admitted  the  validity  of  the 
claims  for  the  amounts  of  the  bills ;  but  denied  that  the 
sliareholders  were  liable,  in  respect  of  them,  beyond  their 
shares. 

Tlie  claims  were  a^oumed  into  Court. 

Bampcu  (Sir  if.  Cairns,  Q.C.,  with  him),  for  the 
claimants,  argued  :— 

1st  That  the  proviso  in  clause  47  of  the  deed,  limiting 
the  liability  on  bills  to  the  extent  of  the  shareholders' 
interest  in  the  capital,  was  repugnant  and  void, 
Pedeil  r,  Owynn^  26  L.  J.  (n.s.)  Ex.  199. 


Oardony,  Sea  Fire  and  Life  Insurance  Company, 

26  L.  J.  (N.  8.)  Ex. 
Ex  parte  Qreemwood,  3  De  G.  M.  k  G.  459.  * 

2nd.  That  no  objection  founded  on  7  &  8  Vict.  c.  110, 
8.  45,  could  hold,  as  that  statute  did  not  apply  to  Canada ; 
and  bills  of  exchange  were  governed  by  the  lex  tod 
eontractiis, 

PaiHson  v.  MUU,  1  Dow.  &  CL  842. 
8rd.  That  on  the  true  construction  of  the  statute, 
s.  45  did  not  abrogate  the  power  given  to  the  company 
by  8.  44,  of  making  a  contract  under  seal,  but  only  sub- 
stituted an  easier  method.  The  requisite  formalities  had 
been  observed  in  appointing  Stewart  the  agent  of  the 
company,  which  was,  therefore,  bound  by  his  acts. 

4tii.  In  any  case  this  bill  was  made  in  the  ordinary 
course  of  business,  and  was,  therefore,  binding, 
Forbes  Y.  Marshall,  2i  L.  J.  (N.  s.),  Ex.  805. 
5th.  That  the  Canadian  interest  and  damages  must  be 
given,  because  the  drawer,  who  was  here  sued,  was  liable 
according  to  the  law  of  the  place  where  the  biU  is  drawn, 
1  Smith,  L.  C.  640. 

Druee  {RoUy  Q.C,,  with  him),  for  the  official  manager, 
contended  that  the  only  power  of  a  joint-stock  company 
to  draw  bills,  arose  under  the  deed  of  settlement, 

Thompson  v.  Universal  Salvage  Company^  1  Exch. 
694, 
and  all  persons  dealing  with  the  company,  were  bound 
to  take  notice  of  the  deed, 

Ernest  v.  Nicholls,  6  H.  L.  Ca.  419. 
The  bill  accepted  on  behalf  of  the  company  was 
not  binding  by  reason  of  the  proviso  in  clause  47  ; 
this  also  applied  to  the  liability  of  the  drawer  on 
the  bill  not  accepted.  But,  further,  the  agent  had  f no 
authority,  under  the  power  given  him,  to  make  such  a 
biU,  in  payment  of  a  claim  under  a  policy  in  which  the 
liability  of  the  shareholders  was  limited.  Even  if  the 
power  had  been  expressed  to  be  given,  the  company 
coidd  not  confer  an  authority  inconsistent  with  the  terms 
of  the  deed. 

But  even  admitting  that  the  claims  might  be  valid  as 
against  the  company,  still  the  Court  would  not  hold  the 
shareholders  liable, 

'Prince  of  Wales  Company  v.  Harding^  27  L.   J. 

(N.  8.)  Q.  B.  809. 
Ba  Atkenasum  Assurance  Company,  28  L.  J.  CIl 

835. 

Bagshawe  appeared  for  the  creditors*  representative. 

Wood,  V.-C,  without  calling  for  a  reply,  said  that 
he  could  not  strike  the  clause,  empowering  the  directors 
to  make  bills,  out  of  the  deed ;  and  biUs  made  in  pur- 
suance of  it  must  bind  the  shareholders  individually,  on 
the  authority  of  Q<yrd(m  y.  The  Sea  Fire  Inswraiwe  Camr 
pany.  The  proviso  in  the  deed  might,  however,  reguUte 
the  liability  of  the  members  of  the  company  inUr  se. 

He  held  that  7  &  8  Vict.  c.  110,  s.  45,  did  not  prevent 
the  company  from  appointing  a  person  under  seal  to  act 
as  their  agent,  and  Stewart  had  been  appointed  in  a 
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rahd  manner  under  sect.  44  of  that  Act.  He  did  not 
rely  on  the  ailment,  that  a  Canadian  was  not  bonnd  to 
taikb  notice  of  the  statute ;  it  might  be,  though  he  ex- 
pressed no  decided  opinion  on  the  point,  that  the  statute 
would  be  held  to  be  incorporated  with  the  deed  of  settle- 
ment. 

As  to  the  power  conferred  on  the  agent :  that  oon* 
tained  in  the  second  deed  did  not  restrict  the  liability  of 
the  shareholders ;  but  he  did  not  rely  on  that.  If  a^y 
restriction  were  imposed,  it  would  be  repugnant  and 
void. 

Finally,  this  was  distinguished  from  the  case  of  the 
AthenoBum  Company,  because  here  the  contract  entered 
into  with  the  claimant  contained  no  limitation  of 
liability. 

It  followed  that  the  company  was  also  liable  for  Cana- 
dian damages  and  interest 

The  order  made  was,  that  the  claimants  should  be  at 
liberty  to  prove  agidnst  the  company  for  the  amounts  of 
their  bills,  with  Canadian  damages  and  interest 


Wood,  V.-C. 

26  Feb.  1863. 


Catholic  PrBLisHiya  and  Book- 
selling Company  (Limited)  v. 
Wtman. 


Practice — Prodv/ction  of  Witness  for  Cross-exami- 
nation—Order of  5th  Feb.  1861,  £ule  19. 

Where  a  wUneu  is  kept  hack  by  a  party  to  a  sttit,  the 
Court  will  make  an  order  that  the  party  keeping  back  the 
witness  skall  produce  him. 

The  secretary  of  the  company  made  an  affidayit  in  this 
cause  in  May,  1862.  He  also  made  an  affidavit  on  the 
1st  of  December,  to  be  used  on  the  occasion  of  a  sum- 
mons to  produce  documents,  which  was  taken  out  on 
the  2nd  of  December,  and  is  still  pending  in  Cliambers. 

Great  difficulty  had  been  experienced  in  serving  the 
secretary  with  a  subpoena  to  attend  before  the  examiner, 
in  order  to  be  cross-examined  on  these  affidavits ;  but  this 
was  at  length  effected  on  the  occasion  of  the  secretary 
presenting  himself  at  the  examiner's  office,  when  the  de- 
fendant Wyman  was  being  cross-examined.  The  counsel 
for  the  defendant  thereupon  proposed  that  the  oath 
should  be  administered  to  the  secretaiy;  but  this  was 
objected  to  by  plaintiffs'  counsel. 

The  examiner  certified  the  objection  to  the  Court,  and 
the  cross-examination  of  Wyman  was  then  proceeded 
with.  At  the  conclusion  of  the  cross-examination,  the 
objection  was  waived ;  but  it  was  too  late  to  proceed  with 
the  examination  on  tliat  day. 

Notice  had  since  been  served  on  the  secretary  to  appear 
before  the  examiner. 

A  motion  was  now  made  that  the  company  should, 
at  their  own  cost,  produce  the  secretaiy  before  ihB 
examiner. 

Willeock,  Q.C.f  and  Soxburgh,  for  the  motion. 

W.  M,  James,  Q.C,,  and  Bagshawe,  argued  contra,  that 


the  company  could  not  be  made  to  produce  the  vitneB; 
the  defendants  ou^t  to  proceed  agaonst  him  penonallj,  if 
he  (ailed  to  appear  :  that  the  only  penalty  imposed  m 
the  plaintiff,  if  a  witness  did  not  appear,  wa^  that  tht 
affidavit  of  the  witness  could  not  be  used. 

Order  of5tk  FA.  1861,  BsOe  19. 

Wood,  Y.-C.  said,  that  the  secretaiy  had  obrioa^T 
been  kept  back  by  the  plaintiffs  ;  and  he  must  be  pro- 
duced. Under  the  circumstances,  however,  he  vouli 
make  the  costs  of  the  present  applicatian  costs  in  the 
cause. 

The  order  made  was— that  on  the  plaintiSs'  receiTiog 
two  dear  days'  notice  from  the  defendant,  of  an  appoiit- 
ment  before  the  examiner,  they  aihould  prodnoe  tlie 
secretary  for  cross-examination  on  his  affidavits. 

He  refused  to  stay  proceedings  on  the  sommons  in  ik 
meantime. 


Wood,  V..C. 

26,  27  Feb.  1663. 


} 


Gladstone  v.  The  OTToxi5 
Bank. 


Demurrer — Comtract  with  Foreign  Govenasmt" 
Practice — Costs  of  Pendutg  Motion, 

The  Court  will  not  grant  relief  eigainst  a  jm^ 
sovereign,  who,  in  the  exercise  of  his  rights  as  sovcm^ 
has  entered  into  a  amtraet  with  suiffects  of  this  emH 
a/ftd  is  acting  in  derogation  of  his  contract;  nor  ag^ 
subjects  of  thin  country  who  are  aceesaories  to  suck  adi. 

The  order  dllowirtg  a  demurrer  carries  with  Utkei^ 
of  a  pending  motion. 

The  bill  in  this  suit  was  filed  by  William  GUdstose, 
M.  £.  Bodocanaohi,  and  Russell  Ellice,  on  behalf  i 
themselves  and  all  other  persons  interested  in  the  ciB' 
cession  of  tiie  15th  of  Febniaiy,  1859,  alter  mentioaei 
either  as  oonoessionnaires,  or  as  sharaholderB  of  the  Bmk 
of  Turkey,  and  the  Bank  of  Turkey,  against  the  Ottoois 
Bank,  its  directors,  and  the  Soltaa. 

By  a  ooncession,  delivered  to  the  conoaBsioiinains « 
the  15th  of  February,  1859,  the  Tnrkidi  gurensoA 
conceded  to  the  plaintiffs,  Gladstone  and  Bodocaoac^ 
the  privilege  of  fonning  a  Htate  bank  in  Tukey,  wlud^ 
was  to  have  tiia  exdnaive  ri^  of  iaming  bank-notes, 
which  should  be  a  legal  tender  in  the  Taikish  emj'iie. 
The  goveinmant  engaged  not  to  issue  any  descnptioB  ^ 
paper-money,  or  to  grant  the  like  privilef^  to  any  l«*s 
or  company  during  the  existence  of  the  concession  to  ^ 
bank.    The  concession  was  to  continue  for  thirtr  yens. 

The  Bank  of  Turkey  was  set  on  foot  by  the  v^^ 
to  carry  out  this  concession.  It  never  actuafly  ««»• 
menced  operations ;  but  the  bill  stated,  that  the  ^^ 
and  other  persons  continued  to  be  shareholders  in  it 

The  Ottoman  Bank,  an  English  joint  stock  laA' 
company,  recently  obtained  a  similar  concession  frfSi 
the  Turkish  government ;  and  was  now  about  to  is^ 
paper-money  in  Turkey. 

The  bill  alleged,  that  the  concession  of  the  19tb  <^ 
February,  1859,  was  still  in  existence^  and  wsaanlw^* 
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property  Tented  in  the  phintiffit ;  and  that  the  Ottoman 
Bank  had  notice  of  thia  eoncMWon  and  the  lights  of  the 
plaintiflh  theiemider. 

It  prayed  for  a  dedantion  tha^  ao  long  as  the  conces- 
sion of  the  15th  of  Febraary»  1869,  was  in  exiatence,  the 
Bank  of  Turkey  was  entitled  to  the  exclnsiTe  privilege  of 
issuing  paper  notes  in  the  Tndd^  empixe,  and  that  the 
concession  to  the  Ottonan  Bank  was  inepentiye,  as 
against  the  jdaintiirs ;  and  Ibr  an  iigimctiony  restraining 
the  defendants  from  issning  paper-money  for  dtcolation 
within  the  empire  of  the  SohttD,  or  dotiq^  anything  to 
prereut  or  hinder  the  plaintifEs  from  obtaining  the  full 
benefit  of  their  concession. 

Two  demurrers  were  put  in — one  by  the  Ottoman 
Bank,  and  the  other  by  the  directors. 

Sir  H,  Cairns,  Q.O.  {WidxTis  with  him),  argued  for 
the  demurrer  of  the  bank  ; 

TkeSolieUar-General^  and  Cfijfard,  Q.C.  (Wtckens  with 
them),  for  that  of  the  direefcors. 

RoU,  Q.C,,  and  Druce,  were  heard  in  support  of  the 
bill 

Many  objections  were  taken  to  the  bill,  but  those 
mainly  relied  on  were, 

1st  That  the  subject  matter  of  the  concession  was  a 
matter  of  polity, 

Ihtkc  qf  JBrumwiek  v.  JSTonmMr,  2  H.  L.  Ca^  17. 
Emperor  of  Austria  t.  Day,  2  Giff.  628  ;  s.  c.  on 
appeal,  7  Jur.  (n.  b.)  639. 
2nd.  That  one  of  the  parties  infringing  the  concession 
was  a  foreign  sovereign ;  that  the  ri^ts  of  the  defendants 
were  derived  through  him ;  and,  that  it  being  impossible 
to  grant  relief  against  the  foreign  sovereign,  none  could 
be  given  against  the  defendants 

On  the  other  hand,  it  was  signed,  that,  thoogh  a 
sovereign  might,  in  his  legislative  capacity,  annul  any 
contract  he  had  entered  into,  yet,  until  this  was  done,  he 
must  be  held  to  be  bound  by  it :  the  bill  alleged  the  con- 
cession to  be  still  in  existence  :  the  Sultan  had  acted  in 
derogation  of  his  contract  with  the  plaintiffs,  and  under 
these  circumstances  the  Court  wonld  grant  relief  against 
the  defendants,  as  it  had  done  in  the  case  of 

LuiHley  V.  Wagner,  1  De  6.  M.  &  6.  604. 

Le$  Mtuagerits  Imperiaies  v.  Bainea,  11  W.  &  922, 

Wood,  Y.-C,  said,  that  an  engagement  entered  into 
with  a  foreign  government  was  not  one  in  which  the 
Court  would  grant  relief  The  Court  could  not  interfere 
with  a  foreign  sovereign  who  acted  in  derogation  of  a  con- 
tract he  had.  entered  into  as  sovereign,  and,  therefore, 
could  not  interfere  with  his  accesaoiy. 

A  distinction  had  been  drawn  between  a  sovereign 
acting  in  his  legislative  o^Micity,  and  acting  simply  as  a 
contracting  party.  But  the  right  which  the  Sultan  had 
to  enter  into  this  contract  he  possessed  qud  sovereign  ; 
he  was  bound  to  use  it  Ibr  the  benefit  of  his  subjects,  and 
might  accordingly  exurrise  it  as  he  pleased. 

In  like  manner  the  Court  refused  to  restrain  persons 


in  tbia  country  from  applying  to  Parliament  for  powers 
enabling  them  to  act  contrary  to  the  obligations  they  had 
come  under. 

The  case  did  not  depend  on  any  peculiarity  relating  to 
money ;  the  result  would  have  been  the  same  if  the  right 
to  make  railways  within,  or  the  sole  right  of  trading 
within,  the  dominions  of  a  foreign  sovereign,  had  been 
granted  by  him  to  an  English  company. 

The  demurrers  were  accordin^y  allowed. 

A  motion  for  an  injunction  was  slso  pending. 

His  HoxouR  said,  that  he  understood  it  to  be  now 
settled,  that  the  order  allowing  a  demurrer  carried  with 
it  the  costs  of  a  pending  motion  in  the  suit. 


Woody  V.-C.    j  Hutchinson  v.  Smith. 
27  FsB.  1863.      1 

Will — Specific    Bequest — FurnUwre — Live    and 
Dead  Stock — BooJa — Wine. 

Books  and  laine  were  hM  to  pass  hy  a  sptciJU  bequest  of 
"all  (he  testator's  furniture,  linen,  plate,  piUures,  car- 
riages, horses,  and  other  live  and  dead  stock  in  Us  use 
and  possession. 

Porter  v.  Toumay,  3  Ves.  811,  commented  upon. 


This  was  the  hearing  on  farther  consideration  of  a  suit, 
for  the  administration  of  the  personal  estate  of  Henry 
Hutchinson. 

Henry  Hutchinson,  by  his  will,  after  devising  to 
his  wife  in  fee  the  house  in  which  they  lived,  with  other 
real  estate,  bequeathed  to  her  "all  his  ftimiture, 
linen,  plate,  pictures,  carriages,  horses,  and  other  live 
and  dead  stock,  which  might  be  in  his  use  and  posses- 
sion,*' and  bequeathed  the  ultimate  residue  of  his  personal 
estate  after  the  death  of  his  wife  (who  survived  him,  and 
died  before  the  institution  of  the  suit)  to  the  plaintiSl 

The  question  was,  whether  the  testator's  books  and 
wine  passed  by  the  above  specific  bequest. 

'  Willcock,  Q.  (7.,  and  Archibald  Smith,  for  the  plaintiff. 
— If  the  testator  had  intended  to  include  the  books  and 
wine,  he  would  have  specified  them,  as  he  did  the  other 
articles.  Books  do  not  pass  under  a  bequest  of  '' furni- 
ture," 

Bridgman  v.  Dove,  3  Atk.  201. 

Kelly  V.  Powlet,  Amb.  605. 
Dead  stock  means  out-door  stock. 

Porter  v.  Toumay,  3  Ves.  311. 

Slanning  v.  Style,  3  P.  Wms.  334. 

Cole  V.  Fitzgerald,  3  Russ.  301. 

James,  Q.C.,  and  C.  Barber,  for  the  szecntorB  of  ^q 
widow. 

Lord  Alvanley,  in  his  judgment  in  Porter  v.  Toumay, 
said  it  was  not  to  be  a  governing  case. 

Bo<^  were  held  to  pass  as  "fttimtare"in 
OuBsley  V.  AnstruSher,  10  Beav.  462. 

Giffard,  Q.C,  for  the  executors  of  Henry  Hutchinsoiu 
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WHleoek,  Q.C7.,  in  reply. 

"Wood,  V.-C,  said,  that  he  had  no  doubt  the  testator 
intended  his  wife  to  take  his  house  and  ereiything  in 
and  about  it. 

In  Porter  v.  Toumay,  the  words  "live  and  dead 
stock "  were  coupled  with  carriages  and  horses  only,  so 
as  evidentiy  to  mean  only  articles  eju9dem  generis,  viz., 
out-door  stock;  and  Lord  Alvanley  carefully  guarded 
himself  against  deciding  on  the  abstract  meaning  of  the 
words  :  that  case,  therefore,  couH  not  govern  the  pre- 
sent, where  the  same  words  followed  a  list  of  in-door  as 
well  as  out-door  articles,  and  must  naturally  be  referred 
to  the  whole. 

As  to  the  books,  OuseUy  v.  AnstnUher  was  a  much 
stronger  case,  the  library  there  being  of  very  great 
value. 

"Stock,"  according  to  Johnson,  meant  "store,"  and 
was  a  most  appropriate  word  for  the  wine. 

It  must  be  declared  that  the  testator's  books  and  wine 
were  specifically  bequeathed  to  his  wife. 


Wood, 

27  Feb 


,  V..C.  j 

I.  1863.    ( 


Maunsell  V,  Midland  Great 
Western  Railway  (of  Ire- 
land) Company. 

Public  Company — Agreement  ultra  vires — Injunc- 
tion to  Restrain  a  Reference  to  Arbitration, 

Where  an  agreement  between  two  companies  contains 
provisions  which  are  prim&  facie  void  as  against  the  share- 
holders of  one  of  the  contracting  companies,  as  being  ultra 
vires,  the  Court  vnll,  on  interlocutory  applioation  by  the 
shareholders  of  the  latter  company,  restrain  both  com- 
panies from  proceeding  wUh  a  reference  to  assess  damages 
alleged  to  have  been  sustain^  by  the  other  company 
through  a  breach  of  the  provisions. 

London  and  North-Western  Bailway  Company  v. 
Smith,  1  Mac.  &;  G.  216,  approved. 

This  was  a  motion  by  certain  shareholders  of  the  Mid- 
land Great  Western  Railway  (of  Ireland)  CJompany  (in 
the  bill  cklled  the  Midland  Company)  to  restrain  that 
Company,  and  the  Great  Northern  and  Western  Railway 
(of  Ireland)  Company,  (in  the  bill  called  the  North- 
western Company)  from  proceeding  with  a  reference  to 
arbitration,  under  a  certain  agreement  between  the  two 
companies,  dated  the  1st  of  August,  1859,  and  from 
taking  any  other  proceedings  under  the  clauses  of  the 
agreement  which  are  set  out  below.  The  bill  prayed 
that,  so  fjur  as  regarded  the  specified  clauses,  the  agree- 
ment might  be  declared  void  as  ultra  vires. 

The  clauses  in  question  (the  44th  to  the  49th  inclu- 
sive) which  alone  were  material  were  as  follows : — 

"44.  At  any  time  or  times  before  Midsummer,  1862, 
the  North- Western  Company  may  apply  to  Parliament 
for  an  Act  to  authorise  them  to  ertend  their  now  autho- 
rised line,  of  railway  to  Boyle,  Castlebar,  Westport  and 
Ballina  respectively,  or  to  any  of  those  places,  and  to 
fl!kithorise  them  to  raise  the  additional  capital  requisite 


for  that  purpose,  and  to  authorise  the  Midland  Compaiij 
to  contribute  one-third  of  such  additional  capital,  and  to 
raise  additional  capital  of  the  Midland  Company  for  tbt 
purpose;  and,  according  to  Article  46,  to  nominate 
additional  directors  of  the  North-Westem  Company. 

"45.  The  Midland  Company  will  concur  in,  and  use 
their  utmost  reasonable  endeavours  to  insure  the  success 
of  any  or  every  application  to  Parliament  made  accord- 
ing to  Article  44,  and  in  order  thereto,  will  in  any  or 
every  such  case  provide  the  subscription  contract,  if  any, 
to  the  extent  of  one-third  of  the  requiate  amount,  and 
make  the  deposit  of  one-third  of  the  money,  if  any, 
respectively  required  by  Parliament  with  reference  to 
the  application. 

"46.  If  the  North-Westem  Company  succeed  befw 
the  end  of  the  year  1862,  in  obtaining  from  Parliament 
authority  to  make  these  extensions,  or  any  of  them, 
and  authority  for  the  Midland  Company  to  contf  bute 
towards  the  additional  capital  of  the  North-Westem 
Company,  to  be  raised  for  that  purpose ;  then  if  the 
number  of  the  directors  of  the  North-Westem  Company 
be  increased  above  nine,  being  the  number  prescribed  by 
the  North-Westem  Company's  Act  of  1858,  the  Midhai 
Company  shall  in  respect  of  their  contribution  towarii 
that  additional  capital,  be  entitied  to  nominate  one-thiid 
of  the  additional  number  of  directors  of  the  Xorth- 
Western  Company. 

'*47.  If  the  North-Westem  Company  succeed  before 
the  end  of  the  year  1862,  in  obtaining  from  Parliaiagnt 
authority  to  make  those  extensions,  or  any  of  them, 
then  the  several  terms  and  conditions  of  Articles  1  to  A 
both  inclusive,  except  Articles  88  and  84,  shaU  apply  to, 
and  in  respect  of,  every  such  extension,  in  like  mauner 
as  they  apply  to,  and  in  respect  of,  the  North-Westem 
Company's  now  authorised  railway ;  and  shall  accord- 
ingly, from  time  to  time  be  read,  and  have  effect  in  lib 
manner  as  if  they  were  repeated  in  these  presents  with 
reference  to  every  such  cictension,  on,  and  in  eveir  ca*, 
with  the  modifications  thereof,  requisite  for  making  them 
applicable  to  the  respective  extension,  and  the  payments 
to  be  made  by  the  North-Westem  Company  to  the  MiJ- 
land  Company,  in  respect  of  the  matters  exprescd  in 
Articles  33  and  34,  and  for  the  purposes  as  regards  ths 
respective  extension  of  those  articles,  shall  be  agreed  oa 
between  the  two  companies,  or  failing  agreement  betire^ 
them,  shall  be  determined  by  the  referee  who  may  avard 
whatever  payments  he  thinks  proper. 

"48.  If,  and  whenever  any  difference  shall  arise 
between  the  two  companies,  as  to  the  constraction,  inteot, 
effect,  incidents,  consequences,  performana^  or  ob- 
servance, of  any  of  these  articles,  or  as  to  any  breach,  or 
alleged  breach,  thereof ;  or  as  to  any  claim  in  respect  of 
any  such  breach,  or  alleged  breach ;  or  as  to  the  mode  m 
which  any  such  breach,  or  the  consequences  tbcrwfi 
shaU  be  obviated,  or  compensated  for;  or  othenn* 
touching  the  premises,  every  such  difference  shall  be 
referred  to,  and  determined  by,  arbitration,  according  *^ 
the  provisions,  *with  respect  to*]  the  settiement  of  <i* 
putes  by   arbitration,'  of   'The   Companies'  CUusei 
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Consolidation  Act,  1845 ; '  and  both  companies  ahall  be 
deemed  to  have  concurred  in  the  appointment  of  the 
referee,  who  shall  be  tlie  single  arbitrator  accordingly. 

'*  49.  Each  of  the  two  companies  will,  in  good  faith, 
use  their  respectiye  utmost  reasonable  endeavours,  that 
fall  effect  shall  be  given  to  these  presents,  according  to 
the  true  intents  thereof ;  but  i(  and  whenever  it  shall 
be  awarded  by  the  referee,  that  either  of  the  two  com- 
panies has  wilfully  failed  in  that  behalf  the  other 
company  shall  have  the  option  of  declining  to  fulfil 
their  part  of  this  agreement." 

The  bill  charged,  that  these  clauses  were  beyond  the 
powers  of  the  Midland  and  North  Western  Gompanios  ; 
and  that  there  were  no  provisions  in  the  Acts  consti- 
tuting the  companies  which  sanctioned  or  authorised 
such  claims. 

In  pursuance  of  the  agreement,  two  Acts  of  Parlia- 
ment (22  &  2dyict  c.  zlviii,  and  28  Vict.  c.  Ixvii ),  autho- 
rising the  North-Western  Company  to  extend  their 
line  to  Castlebar  and  Westport,  and  enabling  the 
Hidland  Company  to  subscribe  to  such  undertakings, 
were  passed. 

In  1862,  the  North- Western  Company  introduced  into 
Parliament  a  bill  for  extending  their  railway  to  Ballina  ; 
but,  disputes  having,  in  the  meantime,  arisen  as  to  the 
amount  which  each  company  was  liable  to  contribute 
towards  the  construction  of  the  lines,  the  shareholders 
of  the  Midland  Company,  at  a  "  Whamcliffe  meeting," 
refused  to  consent  to  the  bill,  and  such  consent  being 
required  by  the  standing  orders  of  the  House,  the  bill 
could  not  be  proceeded  with. 

The  North- Western  Company  regarding  such  refusal 
as  a  breach  of  the  agreement,  required  the  question 
to  be  referred  to  Mr.  Hawkshaw,  the  referee  under  the 
agreement ;  who  decided  that  the  Midland  Company 
had  committed  a  breach  of  the  agreement  in  refusing  to 
consent  to  the  bilL  The  North- Western  Company  availed 
themselves  of  this  award  to  induce  the  House  to  dispense 
with  the  standing  order  in  question,  and  the  bill  passed 
l)oth  Houses  of  Parliament,  and  received  the  Boyal 
Assent 

On  tlie  14th  of  January,  1863,  the  North-Westem 
Company  gave  to  the  Midland  Company  a  written  notice 
that  they  claimed  100,000^.  for  damages  on  account  of 
the  failure  of  the  Midland  Company  to  concur  in  the 
Application  to  Parliament  for  power  to  make  the  Ballina 
line,  and  on  account  of  pther  breaches  of  the  clauses  of 
the  agreement  set  out  above,  and  that  they  required 
such  damages  to  be  assessed  by  the  referee.  The  refere6 
fixed  the  3rd  of  March  for  the  hearing  of  the  reference. 
The  plaintifis  thereupon  filed  the  present  bill,  and  moved 
for  an  injunction  as  stated  above. 

Sir  ffugh  Cairns,  Q^C.^  and  0,  L,  JiiuseUf  for  the 
plaintiffs. 

Roll,  Q»C.f  and  Os&ome  Morgan^  for  the  defendants, 
the  Midland  Company. 

Qiffard,  Q^C,  and  Marlioitau,  for  the  defendants^  the 
Kortli*We8teni  Company. 


The  agreement  is  not  necessarily  uUra  vires.    It  is  not 
necessary  that  the  money  to  be  deposited  by  the  Midland 
Company  should  be  capital    It  might  be  income  belong- 
ing to  the  company,  the  deposit  of  which  would  not  be 
illegal.    The  clause  binding  the  Midland  Company  to 
commence  the  application  to  Parliament  merely  created 
an  obligation  on  them  not  to  opposq  the  application,  and 
there  was  nothing  uUra  vires  in  this.     But  even  if  the 
clauses  objected  to  were  ultra  vires^  the  Court  would  not 
stay  the  reference  by  interlocutory  injunction,  but  would, 
in  the  first  instance,  leave  the  parties  to  their  rights 
under  it.     If  the  agreement  were  invalid,  neither  party 
would  be  prejudiced  by  going  before  the  arbitrator. 
[The  Vice-Chancellor  referred  to 
The  London  cmd  North-WesUm  Railway  Company 
Y.  Smith,  1  Mac.  &  G.  216.] 
That  case  was  overruled  by 
The  East  and  West  India  Docks  and  Birmingham 
Junction  Railvoay  Company  v.  Oattke,  8  Mac.  & 
G.  165. 
They  also  cited  on  this  point, 
Simpson  v.  Lord  Howden,  8  M.  &  Cr.  97,  108. 
Pcnnell  v.  Riyy,  8  De  G.  M.  &  G.  126,  189. 
Mayor,  Sc,  of  Norwich  v.  Norfolk  Railway  Com- 

pany,  4  EL  &  BL  897. 
JSastem  Counties  Railway  Company  v.  ffawkes,  5  H. 

L.  Ca.  881. 
Baleman  v.  Mayor,  ^,  of  Ashton,  8  H.  A;  N.  823 ; 
and  referred  to. 

The  Common  Law  Procedure  Act,  1854,  ss,  11 — 17. 
The  Companies  Clauses  Consolidation  Act,  1845,  ss, 
128—185. 
[The  Yice-ChanceUor  referred  to 
The  London  cmd  South-  Western  Railioay  Company  t. 
Coward,  5  BaiL  Ca.  708.] 

A  reply  was  not  called  for. 

The  Vice-Chakcellok  said  that,  looking  at  the 
matter  merely  as  a  question  of  convenience,  no  ground 
had  been  shown  for  pressing  on  the  reference.  He  thought, 
however,  that,  where  there  was  so  much  doubt  exist- 
ing as  to  the  validity  of  part  of  the  agreement,  tfao 
Court  could  in  no  case  allow  the  reference  to  proceed ; 
for  it  was  clear  that  if  any  part  of  the  agreement  was 
ultra  vires,  such  part  could  not  bind  the  dissenting 
shareholders.  Now  the  agreement  provided  (Art  45) 
that  the  Midland  Company  should  contribute  a  third  of 
the  deposit  required  for  the  extension  lines.  But  Colman 
▼.  Eastern  Counties  Railway  Company  (10  Bear.  1) 
had  shown  that  it  is  ultra  vires  to  apply  either  capital 
or  income  belonging  to  a  company  to  purposes  unoon* 
nected  with  the  undertaking,  or,  as  was  the  case  here,  ta 
a  purely  collateral  speculation.  Again,  article  45  bound 
the  Midland  Company  to  concur  in  an  application  to 
Parliament  for  powers  to  make  the  extension  lines.  It 
was  said  that  a  company  might  bind  their  shareholders 
to  abstain  from  opposing  an  application  to  Parliament^ 
and  that  this  was  all  that  the  directors  of  the  ^Hl^^n^ 
Company  had  done.     But  such  a  proposition  was^  at 
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least,  doubtful.  Could  the  dipectora  of  a  life  aasnrance 
company,  for  instance,  bind  their  shareholders  not  to 
appose  an  application  to  Pariiament  for  an  Act  antho- 
rising  the  company  to  extend  its  operations  to  fire 
and  sea  insurances  ?  Then  for  irhat  purpose  was 
the  reference  required?  The  shareholders  said,  that 
they  had  not  chosen  Mr.  Hawkshaw  as  a  referee,  except 
so  &r  as  the  directors  were  authorised  to  choose  him. 
But  the  first  point  to  be  decided  was,  whether  the 
application  of  the  shareholders'  money  was  ititra  vires 
or  ultra  vires.  It  might  as  well  be  said  that  the 
question,  whether  the  money  of  the  company  was  to  be 
applied  in  making  a  railway,  or  building  a  steamboat, 
was  to  be  settled  by  arbitration. 

This  case  was  very  different  from  that  of  an  action 
on  an  invalid  instrument,  which  was  the  subject  of 
the  decision  in  Simpson  t.  Lord  Htncden.  It  came 
much  nearer  to  London  and  North-Westem  Bailway 
Company  v.  Smith,  and,  shaken  as  that  case  had 
been  by  GaUk^s  Case,  it  was  not  overruled,  and 
his  Honour  could  not  orenrule  it.  Indeed,  there  was 
much  reason  in  the  decision  in  London  and  North- 
Westem  Railvray  Company  v.  Smith.  The  point 
there  was,  whether  the  defendant  should  be  allowed  to 
summon  a  jury,  under  the  68th  sect,  of  the  Idmds*  Clauses 
Act,  to  assess  compensation  for  injury  done  to  his  pro- 
perty, when  it  was  a  question  whether  he  had  any  right 
to  compensation  at  all :  and  Lord  Cottenham  held  that 
the  latter  question  ought  to  be  tried  in  the  first  instance. 
That  decision,  and  the  decision  in  Coward^s  Case,  were 
very  applicable  to  the  pre5jent  case.  It  could  not  be  said 
either,  that  the  plaintiffs  would  be  no  suflferers  if  the 
reference  were  allowed  to  proceed ;  for,  ind^)endently  of 
the  costs  which  would  be  incurred,  it  might  hereafter  be 
said  that  they  had  submitted  to  the  award.  Considering, 
therefore,  that  the  balance  of  inconvenience  was  all  one 
way,  and  that  there  was  reaUy  no  reason  why  the  refer- 
ence should  proceed  instanter,  he  thought  a  clear  case 
had  been  made  out  for  granting  the  injunction.  The 
defendants  must  be  restrained  from  proceeding  with  the 
reference,  or  taking  any  other  steps  on  the  notice  of  the 
14th  of  January,  but  the  plaintiffs  must  undertake  to 
give  immediate  notice  of  motion  for  decree. 


Wood,  V.-C. 

28  Feb.  18€S. 


Re  MiLNE*s  Estate. 


Fractice — Petition — LcuuU  Clcimes  Consolidation 
Acty  «.  78 — Afidavit  by  Tenant  for  Life, 

WJure  a  tenant  for  life  applies  to  the  Court  for  invest- 
mmL  andpayment  to  him  of  the  dividends  of  moneys  paid 
in  under  the  above  Acty  he  must  make  an  affidavit  that  no 
MJierpsrvon  is  eiUUled  thereto. 

This  was  a  petition  by  the  tenant  for  Hfe  of  a  certain 
estate,  for  investment  of  moneys  paid  into  Court  by  a  nul- 
vay  company  under  the  lands  Clauses  Consolidation  Act, 
and  for  payment  of  tha  dividends  to  him. 


The  registrar  objected,  that  there  waa  no  affidavit  tbS 
no  other  person  was  entitled. 

Peaehe%  for  the  petition,  referred  to. 
Me  the  Baroness  of  Braye^  9  Ha.  App.  viL 

Wood,  Y.-C.  said  he  waa  informed  by  the  registrar 
that  the  practice  was  now  otherwise  settled,  and  made 
the  order  conditional  on  an  affidavit  that  no  otb»  person 
WM  entitled  being  produced  to  the  registrar. 

NoU.SeQ  Ex  parte  Hollick,  4  BatL  Ca.  498. 


Wood,  V..C. 

28  F£a  &  2  Mjlb.  1863. 


} 


BOTDfi  V,    BOTI)& 


Will — Comtruction — ^^ According    to  Statute  d 

Distributious,^ 

Where  a  testator  gaveawwm  of  money  to  trustees  in  tnat 
for  his  daughter  for  life,  with  remainder  to  her^wiani 
and  i^ildren,  and,  in  default  of  istue,  "  then  to  patiiht 
same  according  to  the  Statute  of  Distributions  fer  vita- 
tote's  effedts  :** — 

Held,  that  the  testator* 8  next  of  kin,  at  the  Urns  of  lit 
death,  were  entitled. 

James  Boyds,  by  his  will,  after  reciting  that  he  bd 
on,  or  in  prospect  of  the  marriage  of  his  daughter,  3bzj 
Anne,  with  H.  B.  Entwisle,  advanced  her  with  the  sam  of 
6000Z.,  which  was  made  the  subject  of  settlement  on  such 
marriage,  and  after  reciting  a  similar  settlement  made  <>d 
the  marriage  of  his  daughter  ACra.  Campbell,  gave  to  \ai 
executors  the  sum  of  60002. — In  trust  to  invest  the  sxba, 
and  to  pay  the  interest  to  his  daughter,  Haiy  Anne,  for 
her  separate  use,  during  the  joint  lives  of  herself  and  her 
husband ;  and  in  case  Mr.  Entwisle  should  snrrire  his 
wife,  then  to  pay  the  income  to  him  for  his  life,  and 
after  their  several  deceases,  then  upon  trust,  for  all  their 
children  equally,  and  in  de&ult  of  issue,  or  in  the  eveBi 
of  all  the  issue  dying  without  leaving  issue,  then  to  par  the 
same  according  to  the  Statute  of  Distributions  for  intes- 
tates' effects.  And  he  also  gave  unto  his  execators  thf 
further  sum  of  12,0002. — In  trust  to  invest  the  same  is 
like  manner,  and  to  pay  the  income  into  the  proper 
hands  of  his  daughter,  Lucy  Anna,  the  wife  of  the 
Rev.  J.  W.  Inchbald,  on  the  same  terms,  conditions, 
and  restrictions,  as  were  mentioned  in  respect  of  his  saiJ 
daughter,  Mary  Anne,  with  reference  to  her  600021,  tui 
Tvith  such  estate  and  interest,  to  Mr.  Inchbald  forht 
life,  in  respect  of  the  income  from  the  12,000/.,  and  irith 
the  like  linaitation  over  as  in  the  case  of  Haiy  Anne. 
And  the  testator  bequeathed  the  residue  of  his  estate 
and  effects  to  Clement  Royds. 

The  tesUtor  died,  Febmary  2,  1842.  Mra.  Inchbahi 
died,  May  27,  1855,  and  Mr.  Inchbald  died,  AprU  11 
ISfil.     Mr.  and  Mrs.  Inehbahl  hadno  iane. 

BoU,  Q.a,  AmpJUeU,  Q.C.,  and  G.  L.  BusseU,  forth: 
plaintiff,  the  surviving  executor  of  the  testator's  wi^^ 
who  was  also  the  personal  representative  of  tiic  residiniT 
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legatee,  contended  that  the  ultimate  limitation  was  void 
for  nncertainty,  or,  if  not,  that  the  residnary  l^;atee  was 
entitled, 

22  ft  23  Car.  2,  c.  10,  8.  9. 

Jamu,  Q.a,  Jkmid,  Q,a,  G^ffardy  dC,  Q.  BaUy 
C.  M.  R^upell^  WaUer,  Fieid,  and  Sladen^  for  yarious 
defendants,  representing  the  testator's  next  of  Ida,  con- 
tended that  the  testator's  next  of  kin  at  the  time  of  his 
death  were  entitled, 

BridenT.  HewUUy  2  My.  ft  K.  90. 

Bulloeky.  Dtwmes,  9  H.  L.  Ca.  1,  12. 

Sir  IT.  Cairns,  Q,C.,  and  Lcmn,  for  Mrs.  Inchbald's 
next  of  kin,  cited, 

Jffayer  v.  Tovmaetidy  3  Beay.  4i3. 

Amphletty  in  reply. 

Wood,  Y.-C,  after  ohserving  that  the  Court  wonld 
have  the  utmost  reluctance  in  treating  the  gift  as  void 
lor  uncertainty,  said  that  the  persons  entitled  were  dearly 
the  next  of  kin  of  the  testator  at  the  time  of  his  death. 
No  weight  could  be  attached  to  arguments  from  an  d 
priori  probability  on  either  side ;  whether  from  the  impro- 
bability, of  the  testator  naming  a  residuary  legatee,  and  yet 
leaving  a  large  fund  to  his  next  of  kin  ;  or  from  the  pro- 
bability of  his  intending  to  equalise  the  portions  of  his 
daughters.  There  was  no  gift  to  the  daughter,  and  the 
words  '*  her  sum  "  were  used  merely  byway  of  definition, 
and  the  case  could  not  be  brought  within  the  class  of 
cases  represented  by  Mayer  y.  Townsend,  as  the  principle 
of  those  cases  applied  only  where  there  was  an  express 
gift,  and  no  limitation  over.  Here  there  was  not  an 
express  gift,  and  there  tooi  a  gift  over,  and  the  only 
question  was  sa  to  the  construction  of  it.  No  sigument 
could  be  drawn  from  sect.  9  of  the  Statute  of  Distribu- 
tions in  favour  of  the  residuary  legatee,  as  that  section 
merely  provided  for  the  event  of  there  being  a  will  and 
no  executor.  The  class  would  be  determined  at  the 
death  of  the  testator,  in  aecordttnce  witii  the  string  of 
authorities  followed  in  JBuUodk  y.  Downea.^ 


iVote.*--Se6  eonirdy  JU  GreenwooeFa  Will^  8  Oiff.  390, 
and  cases  there  cited,  where  the  next  of  kin,  at  the  time 
of  the  death  of  the  tenant  for  life,  was  hdd  entitled. 


Wood,  V.-C.   )     CHAXIIEB8  V.  LONDOK,  CHATHAM, 

3,  4  Mab.  1893. 1    AHD  DoTKE  Railway  Coktastt. 

Landi  Clau9e$  Con9olidation  Actj »,  92— 
Fart  cf  ffouie. 

A  lessee  of  a  house  acquired  the  right  to  obtain  at  a 
future  time  a  lease  of  land  in  the  rear  of  his  house,  with 
the  view  of  extending  his  garden.  Before  the  time  arrived 
h€  was  served  wUh  notice  by  a  railway  company,  to  treat 
with  them  for  the  purchase  of  part  of  this  land : — 

Held,  that  the  land,  not  being  at  the  time  when  notice 
was  served,  nor  having  hem  previously,  appurtenant  to  the 


house,  did  not  form  part  of  the  house  within  the  meaning  of 
steL  92  of  the  Lands  Clauses  Consolidation  Act. 

The  plaintiff  in  this  suit  was  lessee  of  a  house  and 
garden,  No.  1,  Bowyer  Terrace,  Clapham,  for  a  term  of 
ninety-nine  years.  Bowyer  Terrace  consisted  of  four 
houses,  with  gardens  attached.  Behind  the  gardens  was 
a  meadow,  separated  from  them  by  a  row  of  moveable 
iron  hurdles.  This  meadow  was,  at  the  time  when  the 
plaintiff  took  possession  of  his  house,  in  the  occupation 
of  one  Thornton,  the  tenant  of  the  house  No.  i,  under  an 
agreement  with  the  lessors,  whereby  he  was  permitted  to 
hold  it  so  long  as  he  continued  personally  to  occupy 
No.  4. 

A  gravel-walk,  planted  with  ornamental  shrubs,  ran 
down  one  side  of  the  guden  of  No.  1,  and  extended  into, 
and  was  carried  rovmd,  the  meadow. 

Under  an  arrangement  with  Thornton,  the  plaintiff 
entered  into  occupation  of  the  cvuamental  walk  and 
shrubbery  in  the  meadow. 

The  ease  made  by  the  bill  was,  that  previously  to  the 
15th  of  July,  1861,  the  plaintiff  had  become  entitled  to 
demand  of  the  lessors,  whenever  Thornton  dioold  give  up 
the  meadow,  a  lease  of  the  portion  of  the  meadow  imme- 
diately in  the  rear  of  Ids  house  for  a  term  co-extensiya 
with  his  term  in  the  house. 

Early  in  1861,  the  London,  Chatham,  and  Doyer 
Bailway  gave  notice  to  the  lessors  of  their  intentioii 
to  purchase  the  greater  portion  of  the  meadow.  No 
notice  was  giyen  to  the  plaintiff  who,  on  the  13th  of 
July,  1861,  informed  the  company  that  he  claimed 
an  interest  in  the  meadow.  On  the  15th  of  July  ho 
was  served  with  notice  to  treat  for  the  purchase  of  a 
portion  of  the  meadow.  The  plaintiff  then  refused  to 
allow  the  company  to  take  the  portion  of  the  meadow 
required  by  them,  unless  they  also  took  his  house  and 
garden. 

Under  an  agreement  dated  the  2nd  of  August,  1861, 
the  company  took  possession  of  a  portion  of  the  meadow, 
without  prejudice  to  the  plaintiff's  rights.  They  also, 
subsequently  to  the  15th  of  July,  took  possession  of 
Thornton's  house  and  garden. 

Thornton  died  in  October,  1861,  immediately  after  the 
plaintiff  applied  to  the  lessors  for  a  lease  of  the  part  of 
the  meadow  in  the  rear  of  his  house,  which  was  granted 
to  him  on  the  22nd  of  June,  1862. 

The  suit  was  instituted  to  compel  the  company  to  take 
the  plaintiff's  house  and  garden. 

W.  M,  Jamesy  Q.C.9 and  I>ruee,  for  tiie  plaintiff. 

JSoU,  Q.C,,  and  Kekeurieh,  for  the  defendants. 


Wood,  Y.-C,  said,  that,  putting  the  case  at  the 
highest,  the  plaintiff,  at  the  time  when  notice  to  treat 
was  given  to  him,  had  only  the  right  to  have  a  certain 
piece  of  land  leased  to  him  at  a  future  time,  with  the 
yiew  of  making  it  appurtenant  to  his  house.  At  the 
time  of  the  notice  being  given,  it  was  not  so  appurtenant, 
nor  had  been  previously;  and  the  intentions  of  the 
plaintiff  to  make  it  appurtenant  might  never  be  carried 
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out.  He  conld  not  hold  that  piece  of  land  to  be  part  of 
the  house  within  sect  92  of  the  Lands  Clanses  Consoli- 
dation Act. 

iiis  Honour  then  went  on  to  say,  that,  on  the  evi- 
dence, it  was  not  dear  that  the  plaintiff  hod  a  good  title 
to  obtain  a  lease  of  the  land  in  question. 


Wood,  V.- 

4  Mar.  1863 


63.      ( 


The  Eakl  of  Suffolk  v.  Lewis. 


The  Defence  Act,  1860 — Interest  on  Compensation 

— Demurrer. 

By  the  Defence  Act,  1860,  the  Secretary  of  State  for 
the  War  BepartmefU  was  empowered  to  take  certain  lands 
absolutely  for  the  purpose  of  erecting  fortificaiions  thereon, 
and  to  require  that  other  lands  in  the  vicinity  should  he 
kept  free  from  obstructions. 

The  Act  provided  for  compensation  to  the  owners  of  the 
lamds  in  both  cases. 

Under  sect,  32  of  the  Ad,  the  Secretary  of  State  might 
enter  into  possession  of  the  lands  required  to  be  taJcen 
before  payment  of  the  compensation,  which,  by  the  foUotoing 
section,  was  made  to  carry  interest  at  51,  per  cent,  per 
annum  from  the  date  of  such  possession : — 

Held,  that  the  compenscUion  for  the  second  class  of  lands, 
viz,,  the  lands  required  to  be  kept  free  from  obstructions, 
did  not  carry  interest  under  the  provisions  of  the  Act,  nor 
eould  a  claim  far  interest  be  sustained  by  the  ordinary 
course  of  the  Court  between  vendor  and  purchaser. 

The  bill  in  this  case  was  filed  by  the  personal  repre- 
sentatives of  the  late  Lord  Sherborne  against  Sir  O.  C. 
Lewis,  as  the  Secretary  of  State  for  the  War  Department, 
under  the  following,  circumstances.  By  the  Defence 
Act,  1860  (23  &  24  Vict  c.  112),  the  Secretary  of  State 
for  the  War  Department,  had  power  to  take  lands  for  the 
construction  of  the  works  of  defence  recommended  by  the 
Royal  Commissioners,  and  also  to  require  that  such 
acyoining  lands  as  might  be  necessary  should  be  kept 
^'Iree  from  buildings  and  other  obstructions."  The 
Secretary  of  State,  in  exercise  of  his  power,  caused  two 
notices  to  be  served  on  the  late  Lord  Sherborne,  relating 
to  certain  lands  at  Bedhampton,  in  the  county  of  South- 
ampton, of  which  the  late  lord  was  tenant  for  life. 

The  first  notice  was  dated  the  31  st  of  December,  1860, 
and  specified  the  lands  which  were  required  to  be  taken 
absolutely.  The  second  notice,  dated  the  2l8t  of  June, 
1861,  comprised  the  lands  which  were  required  to  be 
kept  "free  from  buildings  and  other  obstructions." 

A  claim  of  9000^.  as  compensation  for  the  former,  and 
30002.  for  the  latter,  was  put  in  by  Lord  Sherborne. 

Subsequently  (in  accordance  with  the  10th  section  of 


the  Act),  an  agreement  was  signed  by  both  paitiss, 
fixing  the  grqss  compensation  in  respect  of  both  clasei 
of  lands  at  10,1002.,  of  which  35002.  was  in  respect  o( 
the  lands  specified  in  the  second  notice. 

The  31st  section  of  the  Act  empowered  the  Secntuy 
of  State  to  enter  into  possession  of  the  lands  reqoind  t) 
be  taken,  before  payment  of  the  compensation,  inters 
on  which  was,  by  the  S2nd  section,  to  be  paid  at  the  r^i: 
of  51,  per  cent,  per  annum  from  the  date  of  such  pos- 
session. 

No  question  arose  as  to  the  sum  agreed  to  be  paid  f-: 
the  lands  taken  absolutely  ;  but  the  Secretary  of  Stir. 
having,  on  the  7th  of  May,  1862,  paid  the  35001.  in:* 
the  bank  in  respect  of  the  lands  comprised  in  the  seco:<I 
notice,  a  claim  for  interest  on  this  sum  was  made  tj 
Lord  Sherborne. 

Lord  Sherborne  died  in  October,  1862,  and  the  plii^- 
tiffs  in  this  bill,  who  were  his  personal  represcntatiTcs. 
prayed  a  declaration,  that  interest  ought  to  be  psiJ  co 
the  sum  of  35002.  from  the  6th  day  of  Augnst,  1S6: 
(the  date  of  the  agreement),  to  the  7th  day  of  May,  16^ 

The  defendant  now  demurred  for  want  of  eqni^. 

7%e  Solicitor-Oeneral,  and  Wickens,  in  support  of  tL 
demurrer. 

Without  contract  or  usage,  interest  is  never  payal'k, 
Page  v.  Newman,  9  B.  &  C.  880. 
Foster  V.  We^im,  6  Bing.  527. 

The  case  of  The  Begent^s  Cfanal  Company  v.  ^f 
(23  Beav.  575)  will  be  relied  on  by  the  other  side;  but 
there  the  circumstances  were  different 

The  question  must  be  decided  with  reference  to  ^ 
Act,  which  clearly  distinguishes  the  two  classes  of  cas^ 
Provision  is  made  for  payment  of  interest  in  the  ^' 
case,  and  not  in  the  other. 

Sir  Hugh  Cairns,  Q.C,,  and  Kay^  in  support  of  tii* 
bill. 

The  original  equity  of  the  parties,  as  between  reodtf 
and  purchaser,  is  modified,  but  not  taken  away  bv  ^ 
statute.  The  purchaser  was  in  possession  of  whit  h* 
bought  from  the  date  of  his  notice,  and  most,  tcocd^ 
to  the  ordinary  rule  in  such  cases,  pay  interest  od  lu^ 
purchase-money,  frx>m  the  time  when  he  took  possess^ 
AtL'Gen,  v.  Christ  Church,  13  Sim.  2U. 

The  statute  does  not  expressly  take  away  the  Teodcr^ 
rights,  and  cannot  do  so  by  implication. 

The  Yice-Chancellor  said,  that  the  Act  ja^^'^ 
for  payment  of  interest  on  the  purchase-money  of  Ud^ 
actually  taken.  There  was  no  provision  for  the  otb^r 
species  of  possession,  which  was,  in  fact,  no  possess^ 
at  all— but  damage  committed,  and  to  be  paid  for. 

The  demurrer  must  be  allowed. 
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Q.  B.  1   Mabshall  V.  Ulleswatzr 

18,  21  ft  22  Kov.  1862.  [      Steam  Navigation  Com- 
21  Feb.  1863.  )      pant. 

Several  Ftshert/ — Ovmership  of  Soil — Pretumption 
— Incorporeal  Hereditament — Livery  of  Seisin 
— Quit  Rent, 

The  owner  of  a  several  fishery  ie  primii  &cie  oumer  of 
th£  soil  over  which  such  fishery  exUnds, 

E.  H,  by  deed  granted  enfeoffed  cmd  confirmed  to  J.  M. 
part  of  his  fishery,  situate  as  in  the  said  deed  described. 
To  hold  the  same  to  the  said  J.  M,,  his  heirs  and  assigns, 
yielding  and  paying  therefor  every  year  unto  P,  H,, 
a  yearly  free  rent  of  fourpence.  On  this  deed,  livery  of 
seisin  was  indorsed.  F,  ff.,  to  whom  the  above  rent  was 
payable,  was  Lord  of  the  Manor  of  P.,  within  which  the 
fishery  was  situate. — 

Held,  that  the  soil  must  be  presumed  to  have  passed 
with  the  fishery  under  this  grant. 

This  was  an  action  tried  before  Martin,  B.,  at  the 
WestrooreUnd  Summer  Assizes,  1861.  The  declaration 
was  for  trespass  to  the  plaintiff's  land ;  and  the  pleas 
(1),  not  guilty;  (2),  a  denial  that  the  land  was  the 
plaintiff*s. 

It  appeared  that  the  plaintiff  was  the  proprietor  of  a 
considerable  extent  of  land,  bordering  on  Lake  Ulles* 
water,  and  that  the  trespass  complained  of  was  the 
erection  by  the  defendants  of  a  pier  for  the  use  of  their 
steamers  in  the  soil  of  the  lake.     This  pier  was  erected 
opposite  to  and  communicating  with  a  piece  of  land 
which  had  been,  in  1807,  conveyed  to  Henry  Askew 
(under  whom  the  defendants  hold)  by  John  Mounsey, 
who  was  also  the  plaintiff's  predecessor  in  title  ;  and  the 
question  in  dispute  was,  whether  the  plaintiff  was  the 
owner  of  the  soU  of  the  lake  opposite  this  piece  of  land. 
John  Mounsey,  from  whom  both  plaintiff  and  defendants 
derived  their  title,  was  formerly  Lord  of  the  Manor  of 
Glenridding,  which  had  been  conveyed  in  1640  to  Mrs. 
Joan  Mounsey ;  and  he  was  also  the  owner  of  a  fishery 
extending  over  the  locus  in  quo.    This  fishery  was  con- 
veyed to  his  ancestor  George  Mounsey,  by  a  deed  of 
feoffment  dated  October,  1741,  by  which  Edward  Hodg- 
son  aliened,   granted,  bargained,   sold,   enfeoffed,   and 
confirmed  to  George  Mounsey,  his  heirs  and  assigns, 
'*  aU  thatjMut  of  his,  the  said  Edward  Hodgson's,  fishery 
in  Hulleswater  Head,  situate  and  being  on  the  west  side 
of  the  mouth  of  the  river  GoldrOl  called  the  Eah,  that 
is  to  say,  from  the  eastern  bank  or  shore  of  the  said 
liver  westward,  through  Parkside  Field  as  far  as  the 
said  fishery  extendeth  :    To  have  and   hold  the  said 
fishery,  or  part  of  a  fishery,  bounded  as  above  men- 
tioned,  to  the   said  George  Mounsey,  his   heirs   and 
assigns  for  ever,  yielding  and  paying  therefore  yearly, 


and  every  year,  unto  Edward  Hassell,  Esquire,  his  heir 
and  assigns,  on  the  usual  rent-days,  a  yearly  free  it^nt  of 
fewer  pence." 
On  this  deed  were  the  following  endorsements : 
"  I  doe  hereby  depute,  nominate,  and  appoint  Jona- 
than Jackson,  my  lawful  attorney,  in  my  stead  and 
place,  to  give  possession  to  the  within-named  Geoi^ 
Mounsey  of  all  the  within -granted  premises ;  and  this 
shall  be  his  lawful  authority.    As  witness  my  hand, 

"Edwakd  Hodgson.'* 
*'Be  it  remembered  that  on  the  second  day  of  Fe- 
bruary, 1741,  possession  and  seisin  of  all  the  within- 
granted  premises  was  given  to  Geoi^  Mounsey  by 
Jonathan  Jackson,  according  to  order  and  directions  of 
Edward  Hodgson.    In  presence  of 

''Charles  GbisbaH., 
Thomas  Thompson." 
In  1807,  John  Mounsey  conveyed  (inter  alia)  the  piece 
of  land  above  mentioned,  opposite  which  the  pier  was 
built,  and  which  was  within  the  manor  of  Glenridding,  to 
Henry  Askew,  subject  to  a  yearly  rent  of  two  shillings. 
This  deed  contained  the  following  covenant : — 

**The  said  John  Mounsey,  for  himself;  his  heirs,  and 
assigns,  doth  covenant  and  agree  with  the  said  Henry 
Askew,  his  heirs,  and  assigns,  future  occupiers  of  the 
said  messuage,  being  part  of  the  premises  hereby  con« 
veyed,  that  it  shall  and  may  be  lawM  for  him  and  them, 
from  time  to  time,  and  at  all  times  hereafter,  to  take 
and  kill  fish  by  angling,  in  any  part  of  the  fishery  of 
him  the  said  John  Mounsey,  in  the  lake  of  Ulleswater ; 
and,  for  the  purpose  of  taking  and  killing  of  fish  as 
aforesaid,  to  enter  with  boats  upon  such  part  or  parts  of 
the  said  lake  whereto  the  fishery  of  him  the  said  John 
Mounsey  extends,  or  otherwise  to  take  fish  from  the 
shore  by  angling.    And,  also,  to  take  and  kill  fish  with 
draught-nets  in  and  upon  that  part  of  the  said  John 
Mounsey's  fisheiy  in  Ulleswater  aforesaid,  which  lies 
directly  opposite  to  that  part  of  the  tenements  hereby 
conveyed,  which  adjoins  the  lake  of  Ulleswater,  without, 
however,  giving  to  the  said  Henry  Askew,  his  heirs, 
and  assigns  any  other  cyr  jfurther  right  than  to  go  directly 
out  frx>m  the  tenements  so  conveyed  to  him,  and  draw- 
ing thereto,  and  landing  thereon.    Provided,  that  these 
presents  nor  anything  herein  shall  give  to  the   said 
Henry  Askew,  his  heirs,  or  assigns  any  right  or  powei 
to  use  driving-nets,  or  any  other  right  or  power  than  to 
take  and  kill  fish  by  angling  or  with  draught-nets,  such 
as  are  now  in  use  only  as  aforesaid,  nor  to  set  up  or  nse 
any  carriage-boat,  nor  in  any  manner  to  evict,  claim  title 
to,  or  ii\jure  the  said  John  Mounsey  in  the  freehold,  and 
enjoyment  of  the  said  fishery  otherwise  than  as  above 
mentioned." 
In  December  1828,  the  said  John  Mounsey  conveyed 
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to  the  plaintiff  the  manor  of  Glenridding,  with  all  its 
appurtenances,  which  said  hereditaments  were  in  the 
deed  of  conveyance,  stated  to  be  sabject  to  the  payment 
of  a  free  or  quit-rent  of  25.  id.  to  Edward  Hassell, 
Esquire.  By  the  same  deed  Mounsey  conveyed  to  the 
plaintiff — 

"All  that  parcel  of  land  situate,  lyinf(,  and  being 
in  the  lake  of  Ulleswater,  called  the  Island  of  Wall 
Holme.  Also  all  that  fishery  or  right  of  fishing  in  the 
lake  of  nileswater  aforesaid,  situate,  and  being  on  the 
west  side  of  the  mouth  of  the  river  Goldrill,  called 
Eah,  that  is  to  say,  from  the  eastern  bank  or  shore 
of  the  said  river,  westward  through  Farkside  Field  to 
Stybarrow,  which  said  fishery  is  sabject  to  the  payment 
of  a  free  or  quit-rent  of  fourpence  to  the  said  Edward 
HasselL" 

Edward  Hassell,  to  whom  these  quit-rents  were  pay- 
able, was  ike  lord  of  the  manor  of  Patterdale,  and  he 
was  also  lord  of  the  barony  of  Barton,  which  comprised 
the  said  manor  of  Patterdale,  and  also  the  manor  of 
Glenridding,  and  five  other  manors. 

At  the  trial,  the  above  deeds  were  put  in,  and  also 
the  books  of  the  manor  of  Patterdale,  and  some  evidence 
was  given  of  acts  of  ownership  by  Mr.  Askew  (whose 
tenants  the  defendants  were)  in  the  soil  of  the  lake, 
such  as  anchoring  boats  in  the  lake  opposite  his  property 
and  occupying  a  boat-house  which  projected  into  the 
lake.  It  was  agreed  that  a  verdict  should  be  entered 
for  the  plaintiff  for  la.,  I^e  jury  to  be  taken  to  have 
found  that,  as  far  back  as  memory  extended,  all  persons 
who  could  get  on  it  in  boats  had  enjoyed  without  inter- 
ruption the  right  of  navigating  the  lake  in  boats,  and 
leave  being  reserved  to  the  defendants  to  move  to  enter 
a  verdict  for  them  instead  thereof,  on  the  ground  that, 
on  the  evidence  given  at  the  trial,  and  on  the  facts  taken 
to  have  been  found  by  the  jury,  the  several  issues  ought 
to  have  been  found  in  the  defendants'  favour.  In  pur- 
suance of  this  leave,  Pickering,  Q^C,  afterwards  obtained 
a  rule. 

Ma-Msty,  Q.a»  Maii$k,  Q.C7.,  and  7.  Jmvu  showed 
cause. 

The  plaintiff,   being  owner  of  the  fiaheiy  extending 
over  the  &»eiitt»  quo,  is  ftirndfaeU  owner  of  the  soil, 
Duke  of  Somanet  v.  FoguxU,  5  R  &  C.  875.  886. 
Bolfmi  T.  Saikif,  8  Q.  B.  1000,  1016. 
SmiA  T.  Kemp,  2  SaUc  637. 
The  aonveyance  of  land  on  the  banks  of  a  lake  does 
not,  like  the  conreyance  of  land  on  the  banks  of  a  river, 
presumably  pass  the  soil  of  ths  lake,  utque  ad  madMoai 
JUum  ttqute;  and  no  part  of  the  lake  therefore  passed  to 
Askew  by  the  deed  of  1807.    And  evvB  if  sueh  a  pre- 
snmption  does  exists  the  terms  of  the  covenant  in  tJiat 
eonveysDce  would  rebut  it  in  the  present  case. 

Pickering,  Q.  C,  Deere  Saimon  (of  the  Chancery  Bsr), 
and  Kemplay,  in  support  of  the  rule. 

The  owner  of  a  fishery  is  only  presumed  to  be  the 
owner  of  the  soil  where  the  origin  of  the  fishery  does  not 
appear, 


Duke  of  Scnncrset  v.  Fogwdl,  ubi  suprcL 

Hoi  ford  V.  Bailey^  ubi  supra. 

Smith  V.  Kemp,  as  reported  in  CartL  285. 

ScratUm  v.  Broion,  4  B.  &  C.  485. 

Morris  v.  Dimes,  1  Ad,  k  El.  654. 

BowlsUyii  V.  Hardy,  Cro.  Eliz.  547. 

Vin.  Ahr.  "  Warren,'^  F. 

Lamh  V.  Neu:higgiifi,  1  C.  &  E.  549. 
Here  the  plaintiff's  title  is  derived  from  the  grant  h 
Hodgson,  and  there  is  no  presumption  that  that  gnat 
passed  the  soil,  which  it  does  not  in  terms  convej.  Tb 
fact  that  it  is  a  deed  of  feoffment,  and  that  livery  i 
seisin  is  indorsed  on  it,  does  not  show  that  the  sdl 
passed,  as  the  incorporeal  right  of  fishery  is  a  fn^eliold, 

Co.  LiU.  4  b. 

Fitz.  Ahr.,  tit  ''Assize,"*  pL  422. 

The  "  Banne  "  Case,  Dav.  56. 

R.  V.  Old  Alresford,  1  T.  R.  S61,per  Ashnrst,?. 

Comyn*s  Dig.  tit.  ** Piscary." 
Kor  does  the  fact  that  a  quit  rent  is  resenred.   It  nay 
have  had  a  lawful  origin,  since  the  king  may  reserre  a 
rent  out  of  an  incorporeal  hereditament, 

Co.  LiU.,  47  a. 

Btui.  Ahr.,  ''Bent''  B.  (7th  ed.). 
Assuming,  however,  that  the  origin  of  the  rent  w 
from  a  common  person,  the  payment  of  a  certain  sas 
maybe  annexed  by  way  of  condition  to  a  feoffiafflt:  i^ 
is  not  properly  a  rent,  though  so  called, 

1  8hep.  T(meh.  127,  187,  tit.  "CondUimC 

Coote*s  Landlord  and  Tenant,  181. 

Com.  Dig.  "  Copyhold,"  Q.  2. 
They  also  contended,  that  the  grant  to  Askew  csiicc 
with  it  the  soil  of  the  lake,  ad  meditan  JUumaju^^ 
on  this  point  cited, 

Berridgey.  Ward,  80  L.  J.  C.  P.  218. 

Simpson  v.  Dendy,  8  C.  B.  (N.&)  433. 

Lord  T.  CommiMiionen  of  Sydney,  12  Moo.  P.  C.  0> 

Cur.  air.  vtl 

21  PxB.  1863. 

WiOHTMAir,  J.,  now  read  the  judgment  of  hhaselii^ 
Mellor,  J. 

The  evidence  in  this  case  was  of  a  veiy  indecisTs 
character,  and  we  have  felt  some  doubt  as  to  the  d^cistf 
at  which  we  ought  to  arrive.  Upon  the  arguments^ 
the  rule,  several  questions  were  discussed,  whicb  it  ^ 
not  neoeSmy  for  us  to  determine,  as  we  must  Sspo»  * 
this  case  upon  the  evidence  and  admissions  which  ve" 
given  at  the  triaL  Whether  the  s(m1  of  bkes,  Vikt^ 
of  fresh  water  rivers,  primi  facie  belox^  to  the  omx^ 
of  the  lands  or  of  the  manars  on  either  aide,  ad  sw^ 
JUum  apue,  or  whether  it  belongs^  primi  faeiet  tO"" 
king  in  right  of  his  prerogative,  it  is  not;  in  this  o^t 
necessary  to  determine ;  for  it  is  clear,  upon  the  vam 
rities,  that  the  soil  of  land  covered  with  water  vaj, 
together  with  the  water,  and  the  rig^it  of  fishery  tiiei^ 
be  severally  appropriated  to  a  third  person,  whetber  li^ 
has  lalnd  or  not  on  the  borders  thereel^  or  adjtffo^ 
thereto.    It  may  he  inferred  from  the  evitoccb  aa^  ^ 
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admissions  in  this  case,  that  the  Barony  of  Barton  in- 
clnded  that  jmrtion  of  the  lake  of  Ulleswater  which  is 
within  the  coimty  of  Westmoreland,  extending,  as  it 
appears,  to  ahofot  the  middle  of  the  lake ;  and  it  would 
seem  that,  before  the  reign  of  King  Edward  L,  and 
before  the  statate  Quw  EmptartSy  and  the  dedanitory 
explanation  thereof  by  the  atatntes  of  Edward  IL  and 
III.,  the  manor  of  Patterdale,  with  other  manors,  waa, 
by  snb-infendation,  canred  ont  of  the  Barony  of  Barton ; 
and,  apparently,  the  manor  of  Patterdale  had  assigned  to 
it  that  portion  of  the  lake  called  Holleswater  Head, 
which  comprises  within,  its  boundaries  the  loous  in  quo; 
aiid  that,  by  another  suh-infendation,  the  manor  of 
Glenridding  was  carred  out  of  the  manor  of  Patterdale. 

It  appears  to  ns  that  the  manor  of  Glenridding  did 
not  include  any  portion  of  the  lake,  or  any  property 
therein,  for  in  the  conveyance  of  the  12th  of  August, 
1640,  from  Mr.  Bichard  Thirlkeld  to  Mrs.  Joan  Mounsey, 
there  is  no  mention  of  any  interest  in  the  Lake  of 
irileswater.  By  the  deed  of  feoffment  of  1741,  made 
between  Edward  Hodgson,  of  Blawick,  in  Patterdale, 
and  George  Mounsey,  of  Patterdale  Hall,  the  former, 
for  the  consideiations  therein  mentioned,  aliened,  &c. 
[Here  follow  the  terms  of  the  deed  as  given  above.] 
Upon  this  deed  of  feoffment,  livery  of  seisin  appears  to 
have  been  duly  made.  It  further  appears,  from  the 
extracts  from  the  Court  BoUs  of  **  the  Manor  of  Patter- 
dale, member  of  the  Barony  of  Barton,"  under  date 
28th  July,  1788,  that  in  a  survey  and  rental  of  the 
said  manor,  Hxe  name  of  John  Mounsey,  Esq.,  was 
included  amongst  the  freeholders  of  such  manor,  and 
tinder  the  head  of  "  Tenements  out  of  which  the  rent 
issues, "  we  find  him  chargeable  with  several  rents,  among 
-wliich  is  the  rent  of  id.  for  ''part  of  High  Blawick 
Fishery ;' '  and  under  date  of  July  19th,  1809,  we  find 
John  Hodson,  and  Anthony  Harrison,  each  charged  with 
a  similar  rent  of  1&  Od.,  in  respect  of  "Low  Blawick 
Fishery."  Now,  in  the  feoffment  of  1741,  the  descrip- 
tion of  fishery  conveyed  is  left  uncertain,  but  inasmuch 
as  tbe  deed  which  conveyed  it  was  a  feoffment,  with  livery 
of  seisin  duly  indorsed,  and  as  it  was  conveyed,  subject 
to  a  free  rent  of  id.  to  Mr.  Hassell,  then  lord  of  the 
manor  of  Patterdale,  and  which  it  appears  from  the 
Court  Bolls  of  that  rrumor  that  it  was  subject  to,  we  are 
driven  to  the  conclusion,  that  the  fishery  conveyed  must 
have  been  a  several  fishery,  and  presumably  included  the 
soil  thereof.  A  feoffinent,  with  livery  of  seisin  indorsed, 
would  not  be  appropriate  to  the  convejrance  of  an  incor- 
|)oreal  right,  although  it  might,  if  the  livery  was  mctindumi 
fannam  charUt^  so  operate.  A  free  rent  of  id.  was 
incapable  of  being  reserved  out  of  an  incorporeal  inhe- 
ritance by  a  common  jwrson. 

Mr.  Pickering,  in  his  able  alignment,  relied  very  much 
on  certain  expressions  in  the  judgment  of  this  Court,  in 
Fogwdl  V.  The  I>uk6  of  Somena,  (5  B.  ft  C  884,)  in 
wliich  it  was  held  that  a  several  fishery  in  a  navigable 
river,  created  before  Magna  Charta,  did  not  convey  with 
it  the  ownership  of  the  soil,  but  was  "  an  incorporeal, 
and  not  a  territenal  franchise/'  and  hs  relied  on  the 


passage  in  Co.  Litt.  (4  5,)  there  cited,  where  it  is  said, 
"  if  a  man  be  seised  of  a  river,  and  by  deed  do  grant 
separaUm  piaoariam  in  the  same,  and  maketh  livery  of 
aeisin  secundum  fomuxm  ehofioe,  the  soil  doth  not  pass." 

The  doctrine  of  this  passage  has  been  the  subject  of 
controversy,  as  appears  from  note  20,  commenting  upon 
it,  and  note  180,  commenting  upon  Co.  Litt.  122  a,  by 
Haigrave  and  Butler ;  uid  it  must  now  be  taken  as 
establi^ed  by  the  authority  o{ffolford  v.  Baiky  (8  Q.  B. 
1016),  that  "the  allegation  of  a  several  fishery  primd 
facie  imports  ownership  of  the  soil,  though  they  arts  not 
necessarily  united."  And,  in  the  same  case  in  error 
(reported  in  13  Q.  B.  444),  Parke,  Baron,  in  delivering 
the  judgment  of  the  Court,  says,  "  A  several  fishery  is, 
no  doubt,  primd  facie,  to  be  assumed  to  be  in  the  soil  of 
the  defendant,  and,  therefore,  liberum  ienemerUum  is  a 
good  plea ;  and  the  plaintiff  must  reply  by  showing  a 
grant  of  a  several  fishery,  or  a  prescriptive  right  to  one." 
These  decisions  are  in  conformity  with  the  rule  stated  in 
the  later  editions  of  Bladatone's  ComTneniaries  (voL  ii 
39),  "  He  that  has  a  several  fishery  must  also  be,  or,  at 
least,  derive  his  right  from,  the  owner  of  the  soil"  Hie 
case  of  The  Duke  ofSomermt  v.  FoguxU  in  no  sense  eon- 
flicts  with  those  authorities.  It  was  the  case  of  a  several 
fishery  in  a  navigable  river  within  the  flow  and  re-flow  of 
the  tide,  and  the  presumption,  in  the  absence  of  }>roaf 
to  the  contrary,  was,  under  the  circumstances,  that 
the  soil  of  the  river  remained  in  the  king,  althon^ 
there  are  expressions  adopting  the  passage  in  Co.  Litt., 
that,  as  between  subject  and  subject,  a  grant,  followed 
up  by  livery,  which  properly  applies  to  a  thing  corporeal, 
did  not  convey  the  soil,  livety  being  made  secundum 
formam  ehartce.  We  think  that  these  expressions  must  be 
interpreted  witli  reference  to  the  circumstances  of  the 
case.  It  appears  to  us  that,  in  ^e  absence  of  proof  to 
the  contrary,  we  ought  in  this  case,  to  presume  from  the 
fact  of  the  reservation  of  a  free  or  quit  rent,  that  such 
an  estate  must  have  been  origLoally  conveyed  by  the 
owner  of  the  manor  of  Patterdale,  to  some  predecessor 
in  title  to  Hodgson,  the  party  convejring  by  the  feoff- 
ment of  1741,  as  that  such  a  rent  could  be  reserved  out 
of  it,  and  inasmuch  as  such  a  rent  could  not  be  reserved 
by  a  common  person  out  of  an  incorporeal  inheritance, 
a  corporeal  inheritance  must  be  presumed  to  have  been 
granted,  uid  we  think  that  the  feoffment  of  1741,  which 
affected  to  convey  the  fishery  in  question,  subject  to  the 
usual  "free  rent  of  id.,"  to  Mr.  Hassell,  operated  to 
convey  the  same  estate  to  George  Mounsey  as  was  pos- 
sessed by  Hodgson. 

In  this  view  of  the  case,  the  stipulatiooi  in  the  con- 
veyance of  1807,  by  John  Mounsey  to  the  Bev.  Henry 
Askew  (under  whom  the  defendants  claim)  carefully 
guarding  the  Ihnited  grant  of  a  right  to  fish  in  hia 
fishery  in  Ulleswater  Lake,  "  so  as  not  to  injure  the  said 
John  Mounsey  in  the  fix>ehold  and  eigoyment  of  the  said 
fishery,  otherwise  than  as  above  mentioned,*'  becomes 
intelligible  and  oonsistent 

Inasmuch,  therefore,  as  the  pier  in  question  has  been 
erected  upon  the  soil  of  that  part  of  the  lake,  which  is 
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comprehended  in  the  fishery  conveyed  to  Mr.  Harshall 
by  the  deed  of  December,  1823,  subject  to  the  free, 
or  quit  rent  of  4d,  to  Mr.  Hassell,  the  lord  of  the 
manor  of  Patterdale,  we  think  that  our  judgment  must 
be  for  the  plaintiff,  and  that  the  rule  obtained  by  Mr. 
Pickering,  must  be  discharged. 

CJocKBrRN,  C.J. — I  am  desirous  to  have  it  understood, 
that,  in  concurring  with  my  learned  brothers  in  din- 
chaiging  this  rule,  I  am  acting,  not  ui)on  conviction, 
but  in  deference  to  authorities,  by  which,  sitting  here, 
I  deem  myself  bound,  but  which,  if  I  were  sitting  in  a 
Gonrt  of  Appeal,  I  should  consider  myself  called  upon  to 
canvass. 

I  a$^e  with  the  rest  of  the  Court  in  thinking,  that  if 
the  right  to  a  several  fishery,  as  such,  is  consistent  with 
the  ownership  of  the  soil,  H  fortiori  if,  primdfacit^  it  is 
to  be  taken  as  implying  such  ownership,  there  is  evi- 
dence in  this  case,  in  the  reservation  of  the  quit  rent, 
and  the  fact  of  the  grant  of  the  fisheiy  to  the  plaintiff's 
predecessor  liaving  been  accompanied  by  livery  of  seisin, 
to  lead  to  the  conclusion,  that  the  ownership  of  the  soil 
was  here  united  with  the  several  fishery. 

My  difficulty  arises  from  my  inability  to  accede  to  the 
doctrine  that,  upon  a  grant  of  a  fishery  alone,  the 
ownership  of  the  soil,  and  a  right  of  several  fisheiy  can 
possibly  be  united.  It  is  certain,  that  both  Bracton, 
and  Sir  Edward  Coke,  considered  a  several  fishery  as  a 
thing  essentially  distinct  from  the  ownership  of  the  soil 
Lord  Coke  expressly  lays  it  down,  that,  by  the  grant  of 
n  several  fishery,  and  even  when  accompanied  by  livery 
of  seisin  8ccwndrJim  formam  chartoB,  the  soil  does  not 
pass,  but  if  the  water  becomes  dry,  the  grantor  shall 
have  the  soil.  The  language  of  Lord  Coke  is  precise 
and  positive,  and  is  well-deserving  of  observation.  He 
says,  **  If  a  man  be  seised  of  a  river,  and  by  deed  do 
grant  separcUem  jriacariam  in  the  same,  and  maketh 
livery  of  seisin,  secundum  formam  ehartte,  the  soil  doth 
not  pass  nor  the  water,  for  the  grantor  may  take  water 
there ;  but  if  the  river  become  dry,  he  may  take  the 
benefit  of  the  soil,  for  there  passed  to  the  grantee,  but 
«  piffticular  ri^t,  and  the  livery  being  made  aecundum 
formam  eharUe,  cannot  enlarge  the  grant  For  the  same 
leaaon,  if  a  man  grant  aquam  auam,  the  soil  shall  not 
pass,  but  the  piscary  within  the  water  paaseth  therewith. " 

Now,  independently  of  the  high  authority  of  Lord 
Coke  in  such  a  matter,  I  must  say  that  this  doctrine 
appears  to  me  the  only  one  which  is  reconcOeable  with 
principle  or  reason.  It  is  admitted  on  all  hands,  that  a 
nevoral  fishery  may  exist  independently  of  the  ownership 
of  the  soil,  in  the  bed  of  the  river.  Why,  then,  should 
fiuch  a  fishery  be  considered,  in  the  absence  of  negative 
proof,  as  carrying  with  it  the  property  in  the  soil  ?  On 
the  contrary,  it  seems  to  me,  that  there  is  every  reason 
for  holding  the  opposite  way.  The  use  of  water  for  the 
Xmrpoee  of  fishing  is,  when  the  fishery  is  united  with  the 
ownership  of  the  soil,  a  right  incidental  and  accessory  to 
such  ownership.  In  a  grant  of  the  land,  the  water  and 
the  incidental  and  accessory  right  of  fishery  would  neces* 


sarily  pass  with  it.  If^  then,  the  intention  be  to  coiiTej 
the  soil,  why  not  convey  the  land  at  once,  leaving  titg 
accessory  to  follow  ?  Why  grant  the  accessory  that  ths 
principal  may  follow  incidentally  f  Surely  such  a  pro- 
ceeding would  be  at  once  illogical  and  unkimrlik. 
The  greater  is  justly  said  to  comprehend  the  less ;  1« 
this  is  to  make  the  converse  of  that  proposition  h&l 
good.  A  grant  of  land  carries  with  it,  as  we  all  knot, 
the  minerals  which  may  be  below  the  sor&ce.  Bat  wild 
ever  heard  of  a  grant  of  the  minerals  carrying  vitii  l 
the  general  ownership  of  the  soil  f  Why  should  a  (Mercit 
principle  be  applied  to  the  grant  of  a  fisheiy,  whieh  mj 
be  said  to  be  a  grant  of  that  which  is  above  the  surface  i 
the  soil,  as  the  grant  of  the  minerals  is  a  giant  of  tk 
which  is  below  it  ?  Nor  should  it  be  foigotten  that  tL' 
opposite  doctrine  involves  the  startliag  and  maaifst 
absurdity  that  should  the  water  become  diy,  or  x 
diverted,  from  natural  causes,  the  fishery,  which  va$tis 
primary  and  principal  object  of  the  grant,  would  k  gos^« 
and  the  property  in  the  soil,  which  only  pasaed  iDci^o- 
tally,  and  as  accessory  to  the  grant  of  the  fisheiy,  vosli 


remain. 


I  must  further'observe,  that  if  I  felt  myself  at  Hbstj 
to  follow  my  own  view  of  the  law  in  this  respect,  I  ^ssli 
not  feel  any  serious  difficulty  in  dealing  with  the  tis 
principal  facts  relied  on  as  supporting  the  positioa  tB^ 
the  property  in  the  soil  passed  with  the  grant  of  t^ 
fishery.  It  may  be  that  in  strictness  a  quit-rent  is  est 
properly  reservable  on  the  grant  of  an  incorporeal  1^*^ 
ditament ;  but  if  the  law  were  clear  that  the  grant  of  tb: 
several  fishery  carried  with  it  no  right  to  the  sd},t2 
fact  that  a  quit-rent  had  been  reserved  by  the  \sd  i 
the  manor,  by  whom  the  grant  was  originally  Q^ 
would  only  show  that  the  parties  had  been  mistake  ^ 
supposing  that  a  quit-rent  could  be  reserved  on  soc^^ 
grant.  So,  again,  the  fact  that  livery«of  seisin  hasbea 
resorted  to  to  give  effect  to  the  grant,  would  onIys2i3« 
that  the  parties  erroneously  supposed  that  this  form  i 
conveyance  was  necessary,  or,  at  all  events,  was  aTiilabk, 
to  effect  their  purpose.  These  things  would  not,  tosy 
mind,  convert  a  grant  of  the  use  of  the  surface  of  the  d 
for  a  specific  purpose  into  a  grant  inferentially  of  ^  »^ 
itself.  Indeed,  in  the  case  put  by  Lord  Coke,  he  i^^ 
that  the  grant  of  the  fishery  has  been  accompani^  ^ 
livery  of  seisin,  and  yet  lays  it  down  that  this  shall  s-"*' 
have  the  effect  of  making  the  fr'eehold  in  the  soil  jas^ 

Nevertheless,  however  strong  nmy  be  my  own  opiate 
upon  this  question,  I  think  the  authorities  on  it  are  'i^^ 
strong  to  be  overruled,  except  in  a  Court  of  Appeal  ^ 
Holford  V.  Bailey,  Lord  Denman,  in  delivering  tbeces- 
sidered  judgment  of  this  Court,  says,  '*Ko  doabt  tk 
allegation  of  a  several  fishery  |irai9i4/aae  imports  ova^ 
ship,  of  the  soil,  though  they  are  not  necessarily  m^ 
And  the  same  doctrine  is  enunciated  by  Parke  Bans* 
in  delivering  the  judgment  of  the  Court  of  Eicheq^ 
Chamber  in  the  same  case,  and  though  to  a  eeius^ 
extent  this  dictum  may  be  said  to  be  ettra-jndiciaL  ^ 
being  unnecessary  to  tiie  decision,  which  tamed  (fl^ 
question,  whether  trespass  would  lie  for  distoilasce  of » 
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seTeral  fishery,  the  afiSnnatiye  of  which  was  held  on 
grounds  altogether  independent  of  the  ownership  in  the 
soil,  yet  it  cannot  be  denied  that  these  dida,  occurring 
in  the  considered  judgment  of  the  Court,  are  entitled  to 
very  great  weight.     And  in  the  learned  note  to  page 
122  J  of  Haigraye  &  Butler's  edition  of  Coke  upon  Little- 
ton, the  annotator,  after  passing  in  review  the  conflicting 
authorities  upon  this  subject,  concludes — I  cannot  but 
think  contrary  to  the  effect  of  his  own  reasoning— that 
the  true  doctrine  on  this  subject  is,  that  a  several  piscary 
is  presumed  to  comprehend  the  soil,  until  the  contrary 
appears.     I  feel  that  in  disposing  of  this  rule  we  ought 
to  yield  to  the  authority  of  those  opinions,  but  enter- 
taining individually  a  very  different  view,  I  am  desirous 
to  have  it  known  that,  while  I  submit  to  them,  I  am  far 
from  acquiescing  in  them. 

I  concur  in  the  judgment  of  the  Court  for  the  pkintiff. 

Rule  discharged. 


J 


Hyde  v.  Palmer. 


Q.  B. 

Feb.  8,  9,  1868. 

Eviden^x — StaUment  of  deceased  person — State- 
ment  accompanying  an  act — Evidence  in  reply. 

H.,  asng-nee  of  B,*a  patent  for  the  manufacture  of 
cocoa-nul  fibre,  stud  P.  for  an  infringement.  The  nwelty 
of  the  nmnufacCure,  and  its  invention  by  B.,  were  put  in 
issue  by  the  pleadings. 

At  the  trial,  witnesses  for  the  defendant  prwed  that 
Ttic  a  {who  was  dead  at  the  time  of  the  trial)  ^  had  sold 
<ibre,  similar  to  the  alleged  patent  article^  to  S,  and 
others,  three  years  before  the  daU  of  the  paUnt,  S.  xoas 
ailed  as  a  witness  by  the  plaintiff  in  reply,  and  proved  that 
X  had  sold  to  him  similar  fibre  two  years  after  the  dale 
/  ihe  patent.  8.  was  then  asked  by  plaintiff's  cmnsel 
vhMher  0.  had  said  anything  to  him  at  the  time  of  such 
a/c5.  S,  answered  that  0.  had  said  to  him,  that  the  aHicle 
7aa  a  new  one,  and  that  he  wished  the  sale  to  be  k^  secret 

The  plaintiff  obtained  a  verdict. 

Held,  that  the  question  and  answer  were  inadmissible, 
nd  that  their  reception  entitled  the  defendant  to  a  rule 
bsolutefoT  a  new  trial. 

IDeclaration  that  one  Barsham  obtained  a  patent,  dated 
3  th  April,  1849,  for  an  improved  method  of  separating 
lo  fibres  from  cocoa-nut  husks ;  that  on  March  1,  1853, 
arsham  assigned  to  the  plaintiff  the  sole  privilege  to 
»c  the  said  invention  for  the  residue  of  the  term,  and 
iSLt  the  defendant  infringed  during  the  term. 

Pleas  :— Ist,  Not  guilty  ;  2nd,  That  Barsham  was  not 
iO    first  and  true  inventor  of  the  manufacture;    3rd, 
n&t  the  manufacture  was  not  new.     And  other  pleas 
lich  are  immaterial. 
Issues  thereon. 

^t  the  trial,  before  Blackburn,  J.,  at  the  London 
tings  after  Hilary  Term,  1862,  the  plaintiff  obtained  a 
rdict  for  iOs. 

In.  Easter  Term,  1862,  ffindmareh,  Q.C,  obtained  a 
^  nisi  for  a  new  trial,  on  the  ground  that  evidence  had 
30    received  at  the  trial  which  ought  to  have  been 


rejected.  The  facts  upon  which  the  rule  was  obtained 
and  aigued  were  stated  as  follows  in  the  judgment  of 
the  Court  delivered  by  Blackburn,  J.  : — 

"  The  patent  for  the  infringement  of  which  the 
plaintiff  sues  was  taken  out  in  1849.  The  defendants, 
amongst  other  objections,  contended  that  the  patent  was 
invalid  on  account  of  prior  user  by  one  Kobert  Oatlee, 
who  at  the  time  of  the  trial  was  dead  ;  and  they  called 
witnesses  who  gave  evidence  which,  if  believed,  showed 
that  Robert  Oatlee  had,  at  least  as  early  as  1846,  used 
a  process  identical  with  that  in  the  patent^  and  had  for 
some  years  by  that  means  produced  and  sold  fibre  exactly 
similar  to  that  produced  by  the  plaintiff's  patent. 

''The  cross-examination  of  these  witnesses  was  di- 
rected partly  to  discredit  them,  and  partly  to  show  that, 
even  by  their  own  account,  Oatlee  did  not  go  further 
than  make  experiments ;  and  it  was  successfully  shown 
that  if  Robert  Oatlee  did,  before  the  date  of  the  patent, 
use  this  Invention  and  sell  the  product,  it  was  only  in 
very  small  quantities,  and  the  product  was  not  brought 
into  general  use. 

''  One  of  the  witnesses  (Buck),  who  deposed  to  sales 
by  Oatlee  to  himself  of  small  quantities  of  this  fibre, 
was  asked,  on  cross-examination,  whether  Oatlee  had 
not  sold  some  of  the  fibre  to  Augustus  Smith,  and  he 
said  he  had  :  but  no  question  on  this  subject  had  been 
asked  by  the  defendants'  counsel,  and  this  answer  was  in 
no  way  brought  out  by  them,  or  made  part  of  their  case. 

"The  plaintiffs  called  witnesses  to  give  evidence  in 
reply,  and  amongst  others  Augustus  Smith,  who  gave  evi- 
dence that  about  the  end  of  1850  or  beginning  of  1851  (and 
therefore  after  the  date  of  the  patent  in  question,  and 
five  or  six  years  after  the  date  of  the  aUeged  acts  of  user 
relied  on  by  the  defendants),  Oatlee,  for  the  first  and 
only  time,  sold  him  about  3  lb.  weight  of  the  fibre.  A 
question  was  then  proposed  to  be  asked  as  to  what 
Oatlee  said  when  offering  the  fibre  for  sale.  It  was  ob- 
jected to  by  Mr.  Hindmarch ;  but  Mr.  Grove  pressed  the 
question,  contending  that  the  answers  would  show  that 
Oatlee's  act  was  at  this  time  secret,  and  that  would  make 
the  evidence  admissible,  since  the  act  of  Oatlee  after  the 
patent  was  taken  out,  if  shown  to  be  secret,  would  raise 
an  inference  that  his  prior  user  could  not  have  been  of 
such  a  nature  as  to  defeat  the  patent  With  this  view 
I  permitted  the  question  to  be  put,  and  the  witness 
answered  that  Oatlee  said  that  it  was  a  new  article ; 
that  he  did  not  wish  it  to  be  publicly  known,  and  that 
he  would  sell  the  witness  all  he  could  manufacture.'* 

Grove,  Q.C.,  and  T.  Aston,  showed  cause. 

The  question  to  which  objection  is  made  was,  what 
did  Oatlee  say  at  the  time  of  selling,  as  to  his  selling 
openly  or  secretly.  Surely  that  was  admissible  with  a 
view  of  discovering  what  were  the  circumstances  under 
which  the  sale  was  made. 

Besides,  the  Court  will  not  grant  a  new  trial,  eyen 
though  the  evidence  was  inadmissible,  unless  they  can 
see  that  injustice  has  been  done, 

Henman  v.  Lester^  31  L.  J.  G.  P.  866. 
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[BuLCKBUSN,  J.~lf  yon  had  &ot  aaked  this  qnMtimi 
and  got  thid  answer,  the  jniy  might  hare  beHered  that 
Oatlee  sold  the  product  before  1849 :  as  it  waa^  they 
expressly  negatived  any  user  by  Oatlee  before  1849.] 

Anj/eid  which  Smith  conld  hare  proTed  in  contradic* 
tion  of  Back's  evidence  would  have  been  admissible. 
This  was  a  dedaration  accompanying  an  act|  evidence  of 
which  act  would  have  been  adnussible. 

[Blackbusv,  J.— That  is  a  peiUio  priHapiu  Would 
proof  of  a  secret  sale  in  1851  eontradict  eyidence  of  a 
public  sale  in  1846  f] 

Any  act  of  secrecy  by  Oatlee  after  1849  would  hare 
been  evidence,  either  that  Oaflee  had  not  sold  any  fibre 
before  1849,  or  that,  ff  he  had^  he  had  sold  it  secretly. 

Lastly,  this  was  an  adndssion  by  Oatlee  against  his 
pecuniary  Interest  He  was  a  bruiiunaker  himsslfy  and 
it  was  his  pecuniary  interest  that  a  valuable  product  used 
in  his  trade  should  not  be  the  subject  of  a  patent 

ffindmmreht  Q.a  (JtoaAsrv  ^th  hia),  ia  support  of 
the  rule. 

In  order  that  a  declaration  accompaaying  an  act  may 
be  admitted^  not  only  must  it  affiact  the  eharacter  of  the 
act|  but  the  nature  and  cfaaraater  of  the  act  itself  must 
be  properly  in  question.. 

Whether  the  sales  by  Oatlee  before  1849  were  secret  or 
no  was  immaterial :  if  he  sold  the  fibn  al  all  before  1849, 
the  patent  was  bad. 

But  ih»  statement  of  Oadee  goes  to  show  that  the 
article  was  not  new.  The  plaintiff  could  not  have  been 
pennittod  to  prove  ia  chief  by  such  evidence,  that  the 
article  was  not  new.  Yet  here  it  ia  sought  to  make  the 
statement  of  Oatlee  upon  that  point  evideaoe,  alter  his 
decease,  to  contradict  the  sworn  testimony  of  living 
persona.  Sten  aoooiding  to  the  aigument  of  the  other 
•idfe^  it  is  aa  attempt  to  show  by  Oatlee's  statement, 
after  Oatlee*s  decease,  that  he  did  nsi  do  what  witneases 
have  sworn  npen  their  oaths  he  did  do.  Oatlee  may 
have  had  edier  reasons  for  selling  secretly^  besides  the 
eenvictiett  that  he  was  infringing  a  patent. 

[At  this  point  the  Cwai  aiQomed^  signifying  that 
thagr  wonld  consider  whether  tiiey  would  hear  the  de&n* 
daiits'  eeunsel  fiiither,] 

9FIB.  1893. 

BLACKBtTBir,  J.,  read  the  following  Jwlgment  of  the 
Court  (Orompton,  SlaeBwm,  and  MeU&r,  /./.)  r— 

In  this  case  we  think  we  need  not  hear  any  ftirther 
argument  in  support  of  the  rule,  aa  wv  are  agreed  that  it 
must  be  made  absolute  for  a  new  trial,  on  Uie  ground  of 
the  improper  reception  of  evidence. 

[Hie  jndgment  then  stated  the  fiusts  at  the  trial  as  set 
.  ibil^  above,  and  proceeded] : — 

It  is  dMUP  that,  if  the  Jury  thcfught  tiiat  Oatlee  in  his 
Hfistime  had  stated  tiknt  he  had  not  made  ^  invention 
attributed  to  him  by  the  defendlmti'  wimessse,  thai 
sMIemeat  mSg^  havo  weighed  irith  them,  so  thai  if  the 
«videtaee  ir»s  frnpinpeily  ateiltted,  Uw  defeaduils  Me 
entitled  to  a  new  triaL 

The  conduct  d  a  oause  tony  hb  sach  Ait  tiie  one 


party  by  inquiring  into  a  matter,  toMf  aotids  tk^rik 
party  to  pursue  the  inquiry ;  sad  thii  evidsnoe,  oot  is 
itself  adnussible  In  dlief,  may  bdcomea&niniblei&ii^. 
Such  was  Ihe  case  In  PerkiM  v.  Vmjfmt  4  K.&(I 
153.  But  then,  to  Justify  the  leceptkA  of  Mm  « 
this  ground,  the  other  side  must  hare  entered  npatb 
inquiry  :  it  cannot  be  rendered  admiMLble  moely  ben 
the  party  adducing  it  has  previously  himself  madt  s» 
inquiries  hito  the  subject,  not  fbllowed  up  by  thet^ 
side.  The  evidence,  th^elbre,  in  the  present  cik«v:^ 
admissible  in  reply,  unless  it  would  bave  beentie 
sible  in  chief  in  an  issue  whethsr  Oatlse  did,  befai 
1849,  use  the  patented  inventioa. 

It  was  sdd,  that  the  evidenoe  of  what  Oi^nid" 
admissible  as  aooompaaying  snd  explahiiog  liis  k:> 
selling  to  Smith ;  and  it  U  no  dottbt  tne,  asiiaiiiB 
1  Philips  on  Evidence  152,  that  wuds  ind  dedaniiK 
are  properly  admisBible  when  they  accompany  BomiK^ 
the  nature,  object,  or  motives  of  which  are  the  s#cl  i 
the  inquity*  But  in  tils  present  case,  as  was  tnljik: 
by  Mr.  Hindmarch  in  his  argument,  neither  the  mssx 
object,  not  motives  of  OaUee^  when  seQing  thit  fit"' 
1851,  weia  in  any  way  the  sal^oct  of  the  in^ttiy'  ^ 
was  limited  to  the  acts  prior  to  the  patent ;  aDdvl)iin< 
said  by  Oatlee  in  1851  was  important,  not  as  e^tUiiiK 
his  then  sale,  but  as  amounting  to  a  statement  bjba 
that  he  had  not  previously  known  of  the  article.  Bi^ 
he  himself  been  a  party  to  the  cause,  that  wooU  ^^ 
been  admimible  and  weighty  evidence.  He  not  ^ 
a  party  to  the  cause,  and  the  oase  not  folly  vitiui^^ 
of  the  exceptions  by  which  hearsay  statementi  of  ^ 
ceased  persons  are  made  admissible,  we  think  tbc  *^ 
evidence  was  improperly  receivod,  and  thst  tbensst 
be  a  new  trial* 

If  FbH  loOo.  J 

Parith — Evidence  of  ieparoUe  paritk^Mcilaa^  • 
Poor-BoH  €mi  Applioaii^n  (/  Poot^Bak  twi 

In  the  to%m  of  B,  there  toere  two  chiut^  A-  ^*  ^ 
Si.  M.^emskha^iii^  iidi$tni!t  eOiaehedi^U:  taAii^ 
hmd  mUtofya  appMeA  Ue  eeofi  ooersstr^  nr^ttp^  ^ 
d»uinkwaitdm$t  emd  had  kuried  He  «aoa  iMtttk-f^^ 
poor-rmUi;  htUthepo<fr^ratehad€Uw9iytieiatkAt^* 
both  didriae,  cmd  tke  mom9  mttedttd  va  mp^  ^  ^ 
poor-raU  had  eUwaifeheei^  paid  imiottmmmo^f^^ 
diHributedin  both  dietrieta  hyeimmeridmU  ootrtm,^ 
weu  appomied  bifthetwo  dittrieU  JokiUp,--' 

BM,thaitki  twodiatnete^SLP.miBLM.^ 
two  dittinet  and  separate  parithes. 


Cbrtiobabi  to  bring  up  into  this  Court,  in 
It  might  bs  set  aside,  an  oite  of  two  Jiisti08%  n^po^ 
fbur  pttoons  to  be  overseers  of  tiie  poor  for  tha  ^ 
parish  of  St  Peter  and  St  Mary,  Bsrton-on-IfiUB^ 

la  tfM  town  of  Baitoa-on^-Bomber  lh««  «»  ^' 
ohttchei  Bt  PMefs  and  St  Xtty^s,  19 «Mh  sf  «^' 
tirlaia  ^strict  hM  idwuys  bM  ftHMM.   Wp^"^ 
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date  of  tlie  making  of  the  aboye  oHer  there  had  always 
been  separate  OTerseers  for  each  district,  and  separate 
poor-nitas ;  the  poor>itil»  faMi»  kQi^twr^  ahrayv  been  the 
nne  in  tito  tw^  districtiS  aAd  tbe  ttmieyt  eoUwted 
Uiereukdet  Ind  alwayi  Imoa  paM  ]ttt»  viie  cttnmon  Ibid, 
and  the  poor  of  both  districts  had  always  bean  nlieTed 
ont  of  that  fund  by  an  aniatant  oTeneet,  who  was 
appointed  by  the  tw«  districts  J<^tly.  In  tiM  year 
1861,  iha  Board  of  GoaidSana  of  the  Union  in  which 
Barton  Uaa  made  an  oider,  that  each  pariah  shoold  con- 
tribute aiepanttely  to  the  relief  of  its  own  poor.  Sub* 
sequentlx  ^  ^*^^  ^M  BUtde  which  the  appellant  now 
Bought  to  (Kt  aaida» 

It  appeared  that  St  Peter^s  church  and  St  Mary's 
church  were  both  ancient,  and  had  always  had  the  same 
patron.  There  was  but  one  parson  to  the  two  churches, 
and  he  read  himself  in  in  St  Peter^s  church.  He  was 
in  the  habit  of  performing  divine  service  in  both 
churches,  and  received  tithes  from  the  lands  of  both 
districts.  There  was  but  one  clerk,  one  parsonage,  one 
burial  ground,  and  one  service  of  communion -plate, 
dated  in  the  time  of  the  Commonwealth,  and  used  in 
both  churches.  The  combined  areas  of  the  two  districts 
were  coextensive  with  the  lordship)  an^  manor  of  Barton. 
£ach  district  had  always  had  its  own  surveyor  of  high- 
ways, its  own  churchwarden^  and  a  separate  church- 
rate  separately  applied. 

Boden,  Q.C.,  and  Fittjamu  SUphm^  for  the  respondent 
in  support  of  the  order. 

The  question  which  the  Court  has  to  decide  i%  whether 
the  two  dbtriets  of  St  Peter's  and  St  Harjr'a  axe  two 
parishea  or  one  parish ;  whether  the  whole  town  of  Bar- 
ton must  maintain  the  whole  poor  of  Barton,  or  whether 
each  district  tdm^  ttiMnfaiin  its  own  poor  separately.  The 
respondent  contends  that  there  is  but  one  parish^  of 
which  St  Pater*8  is  the  parish  church.  It  lies  upon 
the  other  aide  to  show  that  these  are  separate  parishes. 

[CftOMFfON,  J. — Surely  that  is  not  so  where  there 
have  been  from  time  immemorial  separate  overseers, 
surveyors,  and  churchwardens.  It  lies  upon  you  to  show 
that  all  theae  previous  appointments  were  illegal.] 

No  doubt  the  reaiK>ndent  must  go  the  length  of  saying 
that     But  the  appellant,  it  is  submitted,  ought  to  show 
that,  at  the  time  of  the  passing  of  the  statute  43  Eliz. 
c.  2,  St  ICary's  was  a  parish,  or  a  reputed  parish, 
/2.  V.  CZay^on,  IS  Q.  B.  854. 
JB.  V.  Ntwdl,  4  T.  R.  266. 
SharpUy  v.  Mahldkorpe,  24  L.  J.  M.  C.  35. 

[CnoiCFTOir,  J. — In  JL  v.  Clayton^  the  first  appoint- 
ment of  a  separate  overseer  for  the  dislrict  was  com- 
paratively recent] 

In  Priu  V.  Q^tUvrrtllt  12  A.  &  £.  784,  the  joint  relief 
of  the  poor  waa  made  the  test  of  the  union  of  the  two 
parishea.  Here  the  poor  have,  in  fact,  been  jointly 
relieved  by  the  two  districts. 

The  fact  that  the  manor  of  Barton  coincides  with 
the  united  districts  of  St.  Petei's  and  St  liary's, 
renders  it  probable  that  they  form  one  parish.    In 


Domesday  Book,  Barton  is  described  as  containing, 
amongst  other  things,  *'  a  church  and  a  priest*'  And  if 
there  ever  was  but  one  parish  in  Barton,  there  can  be 
but  one  parish  In  Barton  now. 

Wel^,  for  the  appellant,  was  not  called  upon. 

WniHTMAK,  X-^In  thia  case  the  Court,  sitting  as  a 
jury,  haa  to  decide  whether  there  are  two  parishes  in 
Barton,  or  whether  there  is  but  one.  The  respondent 
says  there  ia  but  one,  and,  therefore,  there  ought  to  be  but 
one  aj^intment  of  overseers.  The  appellant  says  there 
are  two,  and,  aa  fiu:  aa  aU  experienee  down  to  last  year 
goes,  he  is  right  in  aayiag  so.  It  haa,  no  doubt,  hap- 
pened that  t^  poor-rale  haa  been  paid  into  a  common 
fend,  that  it  haa  been  the  aame  in  both  parishea,  and 
that  it  haa  bean  dMrihuted  l^  one  aasistant-overseer. 
Theae  wdre  the  circninstanoes  mainly  relied  on  by  the 
respondent;  but  they  may  have  arisen  from  an  amnga- 
ment  made  for  convenience  sake.  A  variety  of  quea- 
tiona,  and  a  great  amount  of  litigation,  may  by  auch  an 
antmgement  have  been  avoided.  Can  thia,  then,  outweSgb 
Uie  maaa  of  evidence  which  goes  to  diow  that  there  are 
two  pariahea  ?  Aa  fiir  aa  the  evidence  goea,  there  always 
have  been  a^Mrate  oveneera,  separate  aorveyora  of  high- 
ways, separate  chnrdiwazdens^  and  separate  church- 
ratea  separately  applied.  The  vety  app<»ntment  whidi 
it  is  sought  to  quaah  is  an  appointment  fix  four  over- 
seers for  the  united  pariah  of  St  Peter  and  St  Maty. 
The  juatioes  theraaelvea  aeem  to  have  adopted  the 
opinion  that  they  had  alwaya  been  two  parishes.  All 
the  particular  incidenta  seem  to  be  only  recondleahlo 
with  the  notion  of  two  pariahea»  except  that  aingle 
incident  that  the  poor-rates,  when  collected,  were  pat 
into  a  common  fiind,  were  always  e<|ual,  and  Were  ad- 
ministered by  an  oflicer  chosen  by  both  perishes.  I  am, 
therefore,  of  opinion  that  mir  judgment  should  be  for 
the  appellant 

Mellos,  J.— t  am  of  the  same  opinion.  The  gteat 
body  of  the  evidence  is  in  favour  of  the  separation  of  the 
two  parishes.  Ify  brother  Crompton,  who  heard  the 
greater  part  of  the  argument,  desired  me  to  say  that  he 
agrees  in  the  opinion  which  we  have  expressed. 

Rule  absolute  to  fuaak  order. 


Adm. 

26  Feb.  1863. 


^1^..    I   ^HE  Elia  a.  Clark, 
.863.   1 

Before  the  Right  Honourable  Ds.  Lusrinotok. 


N^ece$»arie$ — Fwtign  Ship — Transfer  to  British 
Otmur^Z  ^iViet.c  %6y  s.  6—"  Any  Ship'' 
—"Owner"— 24  Vict  c  10,  «.  5. 

Thedth  seeL  of  Z  dt  4  Vid,  e,  65,  giving  the  Court 
juriediotUm  tii  case  of  supplies  to  foreigfi,  ships^  is  not 
superseded  by  the  6ih  sect  of  the  AdmiraUy  Court  Act, 
1861,  which  applies  to  British  and  Colonial  ships  exclu- 
sively.   In  the  proviso  of  the  6th  sect,  of  the  Admiralty 
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Cwirt  Act,  1861,  '*  wUcm  U  he  shown  to  the  aatisfaaion  of 
the  CouH  that,  at  the  time  of  the  institution  of  the  cause, 
any  oumer  or  part  oumer  of  the  ship  is  domiciled  in  Eng- 
land  or  Wales,  the  w&rd  ^' oumer**  means  *^  owner  at  1M 
time  of  the  supply"  not  **ovmer  at  the  institution  of  the 


cause. 


>t 


This  was  a  cause  institated  by  El^ah  James  Croker, 
of  Liverpool,  ship  stores*  dealer,  against  the  ship  called 
"The  Ella  A.  Clark."  The  defendant  Joseph  Greaves, 
appeared  under  protest  to  the  jurisdiction  of  the  Court, 
and  filed  a  petition,  which  stated  (1),  that  the  plaintiff 
supplied  certain  necessaries  to  the  ship  in  liverpool, 
whilst  the  ship  belonged  to  one  John  E.  Lyon,  of  Boston 
in  America ;  (2),  that  very  shortly  afterwards,  on  the  8th 
of  January,  1863,  the  ship  was  transferred  to  the  de- 
fendant, and  the  defendant  became  the  registered  owner ; 
(3),  that  the  defendant,  being  the  registered  owner  at 
the  institution   of  the  cause,   was  then  domiciled  in 

Liverpool. 

The  question  turned  upon  the  construction  of  the  two 
following  statutes  :  8  &  4  Vict,  c  65,  s.  6,  "  The  High 
Court  of  Admiralty  shall  have  jurisdiction  to  decide  all 
claims  and  demands  whatsoever  in  the  nature  of  salvage, 
for  services  rendered  to  or  damage  received  by  any  ship  or 
seagoing  vessel,  or  in  the  nature  of  towage  or  for  necessa- 
ries supplied  to  any  foreign  ship  or  seagoing  vessel,  and  to 
enforce  the  payment  thereof,  whether  such  ship  or  vessel 
may  have  been  within  the  body  of  a  county  or  upon 
the  high  seas,  at  the  time  when  the  services  were  ren- 
dered or  damage  received  or  necessaries  furnished,  in 
respect  of  which  such  claim  is  made. " 

24  Vict  c.  10  (Admiralty  Court  Act,  1861),  "An  Act 
to  extend  the  jurisdiction  and  improve  the  practice  of 
the  High  Court  of  Admiralty." 

Sect.  6.  "The  High  Court  of  Admiralty  shall  have 
jurisdiction  over  any  claim  for  necessaries  supplied  to 
any  ship  elsewhere  than  in  the  port  to  which  the  ship 
belongs,  unless  it  is  shown  to  the  satisfaction  of  the 
Court  that,  at  the  time  of  the  institution  of  the  cause, 
any  owner  or  part  owner  of  the  ship  is  domiciled  in  Eng- 
land or  Wales.  Provided  always,  that  if  in  any  such 
cause  the  plaintiff  do  not  recover  twenty  pounds,  he 
shall  not  be  entitled  to  any  costs,"  &c. 

Brett,  Q.C.,  and  Potter,  in  support  of  the  petition  on 
protest. — Even  admitting  that  the  statute  of  3  &  4  Vict, 
gave  the  Court  jurisdiction  over  a  ship  not  foreign  at 
the  time  of  the  institution  of  the  cause,  the  jurisdiction 
is  now  regulated  by  24  Vict.  c.  10,  s.  5.  The  terms  of 
the  later  Act  speak  of  necessaries  supplied  to  any  ship  ; 
and  sects.  9  and  12,  which  speak  specifically  of  British 
ships,  show  that  the  term  "any  ship**  in  the  Act  in- 
cludes a  foreign  ship.     The  jurisdiction,  therefore,  is 


subject  to  the  condition  expressed,  that  the  owner,  tk 
registered  owner,  shall  not  be  domiciled  in  this  wontry. 

MUward  and  Lushington,  amfro.  — The  Conrt  ks 
jurisdiction  under  8  A;  4  Vict,  c  66  ;  and  the  lien  o»n- 
ferrfed  by  the  statute  stands  good  against  a  h(M  ^> 

purchaser. 

Bold  Bucdeugh,  7  Moore,  P.  C.  284 ; 
West  Frksland,  Swabey,  456. 
We  contend  that  that  statute  is  not  affected  \>jt 
later  statute,  which  purports  to  extend  the  jnrisdicti'): 
but  if  it  is,  then  the  Court  has  jurisdiction  under  6 
kter  statute.     "Owner"  clearly  means  owner  a  '1 
time  of  the  supply,  not  "  owner"  at  the  institatifls 
the  cause. 

Dk.  Lushinoton.— The  statute  of  8  &  4  Vict.  ppoTilv 
a  remedy  in  rem  to  a  person  supplying  necessaries:  . 
foreign  ship.     If  that  statute  alone  were  conceni«l .: 
right  of  the  present  phiintiflf  is  clear;  because  I ek 
according  to  the  judgment  in  the  Bold  BmkugK  - 
aider  the  statutory  remedy   in  rein  tantamount  :■ . 
maritime  lien,  and  as  following  the  property  int"  a 
hand  of  any  purchaser.     But  it  is  contended  ibt  - 
remedy  is  taken  away  by  the  5th  'sect  of  the  AdnLr-*^ 
Court  Act,  1861,  in  all  cases  where,  as  here,  the  or.. 
of  the  ship,  at  the  time  of  the  institution  of  the  a:- 
is  domiciled  in  tWs  country,  and  whether  a  transfe:  t 
taken  place  or  not  in  the  meanwhile.    I  am  of  i 
ferent  opinion  for  the  following  reasons  :--{l)  Tht  J*' 
statute  is  an  enabling  enactment     (2)  The  lat^rst^tr 
contains  no  words  purporting  to  alter  the  pnm4ar.« 
the  earlier  statute  ;  and  without  such  express  wori<:' 
not  to  be  presumed  that  the  Legidatiire  inteoK^  * 
abridge  the  remedy  of  a  maritime  lien  theyh*lF 
ously  created.     (8)  There  is  subject-matter  for  the  r-= 
of  the  later  statute  to  operate  upon,  viz.,  British  ^ 
Colonial  ships. 

Nor  can  the  word  "  owner"  in  the  proviso  of  the  U* 
Act  mean  "  owner  at  the  time  of  the  institution  o: 
cause.*'    For,  if  so,  the  remedy  in  rem  would  k  ^''■ 
away  by  the  proviso,  although  no  personal  remedy  ff- 
be  available  in  the  Common  Law  Courts,  since  the  '"^' 
at  the  time  of  the  institution  of  the  cause  is  not  per*J- 
liable  at  Common  Law  for  necessaries  previously  ?3p;- 
to  the  ship  when  it  belonged  to  another  person-   ^^-  ■ 
construction  is  against  the  spirit  of  the  whole  i<r '^^ 
which  is  to  withdraw  the  remedy  in  rem  in  tho«  *' 
where  there  is  a  personal  remedy  at  Common  Law.  sr 
those  cases  alone.     The.  just  demands  of  the  tr*d:r  '* 
nishing  necessaries  might  thus  at  any  time  be  J- 
by  a  transfer  of  the  vessel,  or  any  part  of  it,  to  a  pur  ^  ^ 
domiciled  in  England. 
The  protest  must  be  overruled  with  costs. 


14  Uabch,  1863.] 
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EQUITY. 


Privy  Coonoil. 


/  Great  Western  Railway 
Company  of  Canada  v. 
Braid. 
C,  7y  21  Feb.  1863.   ^  Great  Western  Railway 

Company  of  Canada  v, 
Fawcbtt. 


( 


Present— The  Lord  Chelmsford,  The  Lord  Justice 
Knight  Bruce,  The  Sir  John  T.  Coleridge. 

lAabUity  of  Railway  Company  for  Accident — ^Vis 
Major — Aftsdireetion  of  Judge — Costs  for  pur- 
2^08€s  of  Appeal, 

Aeticn,  by  representatives  of  deceased  persons  against  a 
railway  eompany,  arising  out  of  a  fall  in  the  permanent 
icay.  It  was  proved  that  the  line  had  been  used  safely  for 
five  years:  (hat  it  had  been  eonstrueted  and  maintained  by 
competent  engineers:  that  every  care  had  been  taken  in  the 
management  of  the  train:  that  a  previous  train  had  passed 
aver  the  spot  safely  within  one  hour  of  the  cuxident:  and 
that  the  accident  was  caused  by  a  flood  after ^  an  u/nusual 
storm  of  rain.  Evidence  was  also  given  that  the  fall  of 
the  emba/nkmevU  would  not  have  occurred  had  the  culverts 
possessed  a  proper  drain.  The  judge  had  left  U  to  the 
jury  to  decide  whether  the  want  of  this  drain  was  improper, 
and  wheOur  it  wou  the  cause  of  the  accident : — 

Held,  that  the  sufficiency  of  the  works  was  a  proper 
qiiestumfor  the  jury:  and  that  the  company  were  bound  to 
provide  against  all  domgers  to  which,  from  the  climate 
and  locality,  the  lim  vfos  exposed,  and  such  dangers  do 
not  contstUute  yis  major. 

Non-directiotn  only  a  ground  for  granting  a  new  trial, 
wJiere  it  produces  a  verdict  against  the  evidence. 

Where  an  appeal  does  not  lie  for  matters  below  a  certain 
sum,  the  costs  of  the  suit  cannot  be  taken  in  as  forming 
part  of  the  amount  in  controversy. 

These  two  cases  were  heard  together  on  appeal  from 
the  Appeal  Court  of  Canada,  which  had  affirmed  judg- 
ments of  the  inferior  Court  in  two  actions  brought  against 
the  company. 

The  actions  were  for  damage  alleged  to  have  been  sus- 
t4unedb7  the  plaintiff's  respectively,  in  consequence  of  the 
deaths  of  two,  Fawcett  and  Braid,  which  were  occasioned 
by  an  accident  on  the  railway  through  the  fall  of  an  em- 
bankment. The  plaintiff's  case  rested  on  the  negligent 
aiul  unskilful  manner  in  which  the  permanent  way  had 
[>e-on  constructed  and  maintained.  The  part  of  the  rail- 
way where  the  accident  occtirred,  was  carried  over  an 
embankment,  made  on  the  slope  of  a  mountain,  and  had 
jeen  in  use  for  four  or  five  years  without  any  injury 
haying  happened. 
Vol.  I. 


Early  in  the  morning  of  the  Idth  of  March,  1859,  after 
an  unusually  heavy  fall  of  rain,  the  embankment  gave 
way  to  the  extent  of  45  yards  in  length,  on  the  line 
of  the  track.  Trains  had  gone  over  the  place  where  the 
accident  occurred  during  the  preceding  night,  and  on 
the  morning  of  the  19tli  of  March  one  had  passed  in 
safety  at  1*10  a.  M.  The  train  in  question  arrived  at  the 
destroyed  portion  of  the  line  at  2  A.M.,  and  the  deceased 
persons  were  killed  in  the  accident  which  ensued. 

An  action  was  brought  on  behalf  of  their  representa- 
tives in  the  local  Court,  and  the  'evidence  contained  no 
proof  of  want  of  care  or  skill  in  the  conduct  of  the  train, 
or  of  defects  in  the  materials  of  the  works  ;  but  copious 
evidence  was  offered  respecting  negligence  and  want  of 
skill  in  the  mode  of  constructing  the  works,  and  espe- 
cially as  to  the  necessity  for  a  proper  drain  to  the  culverts 
of  the  embankment.  At  the  close  of  the  plaintiff's  case, 
the  railway  company  objected  thajt  as  the  evidence  showed 
the  employment  of  competent  engineers,  no  case  of  neg- 
ligence could  be  established.  The  learned  Judge  ruled 
that  the  question  of  the  skill  shown  by  the  company's 
engineers,  and  the  security  of  tlie  embankment,  must  be 
left  to  the  jury. 

The  company  called  witnesses  to  show  that  the  con- 
struction of  the  works  showed  no  want  of  skill :  that 
competent  surveyors  had  repeatedly  inspected  the  line : 
and  that  all  precaution  had  been  taken  against  all  dangers 
that  could  be  reasonably  foreseen. 

The  learned  Judge,  in  his  summing  up,  left  it  to  the 
jury  to  decide, 

Ist.  Whether  the  maintaining  a  good  drain  to  the 
culvert  in  the  embankment  was  a  proper  precaution  ? 

2nd.  Whether  that  precaution  had  been  neglected  ? 

3rd.  Wliether  such  neglect  was  the  cause  of  the  acci< 
dent? 

A  verdict  of  5000  dollars  was  found  for  the  respondents, 
the  representatives  of  Fawcett,  and  a  verdict  of  4000 
dollars  for  the  respondents,  the  representatives  of  Braid. 
This  verdict  was  appealed  against,  on  the  ground  of  mis- 
direction and  want  of  direction  :  that  the  learned  Judge 
should  have  told  the  jury  that  the  employment  by 
defendants  of  skilled  engineers,  and  the  use  of  the  line 
for  many  years,  was  sufficient  to  rebut  negligence  :  tliat 
the  defendants  were  not  bound  to  provide  against  extra- 
ordinary storms  :  and  that  the  jury  received  no  specific 
direction  as  to  culpable  negligence  :  and  on  the  further 
ground,  that  the  verdict  was  against  the  weight  of 
evidence. 

The  Court  of  Appeal  gave  judgment,  that  the  direction 
was  proper,  and  a  majority  of  the  Court  thought  the  ver- 
dict not  contrary  to  the  weight  of  evidence. 

Against  those  two  decisions  this  appeal  was  now  hoard. 
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Manisiy,  Q.C.,  and  lUw,  for  the  appellants,  on  the 
points  of  law,  contended : — 

That,  as  to  Braid's  case,  he  was  not  a  passenger  for 
hire,  bnt  was  travelling  gratuitously  or  otherwise  by 
a  pass-ticket  wrongfully  used  ;  but  this  point  was  aban- 
doned. They  also  argued,  that  the  learned  Judge  had 
not  directed  the  jury  to  the  question,  whether  the  storm 
which  caused  the  accident  was  of  an  unprecedented 
nature,  such  as  no  reasonable  foresight  could  provide 
against.  If  the  company  had  employed  all  known 
means  to  render  the  line  secure,  they  were  not  liable 
for  the  consequences  of  extraordinary  occurrences  ;  and 
it  should  not  have  been  left  to  the  jury  to  decide,  after 
the  event,  what  means  might  possibly  have  averted  the 
calamity.  The  fact  that  the  railway  had  been  used  for 
five  years  without  an  accident  was  sufficient  to  rebut 
negligence, 

Withers  v.  North  Kent  Raihoay  Company,  27  L.  J. 

Ex.  417 ; 
Blyth  V.    Birmingham   Watenoorks    Company ^   11 

Exch.  781 ; 
Toom^  V.  London  and  Brighton  Raihoay  Company, 

3C.  B.  (N.  8.)146; 
Commany,  Eastern  Counties  Railway  Company,  4  H. 
&  N.  781. 
It  is  now  decided  that,  in  considering  the  verdict  of  a 
jury,  the  Court  will  sec  whether  the  evidence  was  such 
that  they  could  reasonably  come  to  the  conclusion.     It  is 
no  longer  the  rule  that,   where  there  is  a  scintilla  of 
evidence,  the  question  must  be  left  to  the  jury, 

Wheelton  v.  ffardisty  (JodrelVs  Policy),  8  El.  &  Bl. 
262. 

H,  McUthetos,  for  the  respondents. 

There  is  no  appeal  to  this  Court  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence,  since 
this  is  not  a  case  for  an  appeal  in  the  Court  below, 
Consol.  Stat,  Up.  Canada,  c.  13,  §  26,  p.  67. 

As  to  Braid's  case,  the  verdict  of  the  jury  was  for  4000 
dollars,  and  by  the  Cojisol.  Stat.  c.  13,  §  57,  p.  72,  the 
judgment  of  the  Court  of  Appeal  is  final,  where  the  matter 
does  not  exceed  that  sum,  and  it  cannot  be  raised 
above  that  amount  by  the  addition  of  the  costs  of  suit. 

The  direction  of  the  Judge  was  correct.  The  evidence 
was  very  conflicting.  There  was  no  ground  for  with- 
drawing any  part  of  the  case  from  the  jury,  and  there 
was  no  presumption  of  law  operating  on  eithet  side 
which  ought  to  have  been  pointed  out  to  them,  or  which 
ought  to  have  prevented  them  from  giving  to  the 
evidence  on  both  sides  such  weight  as  it  deserved  in 
their  judgment.  The  fact  that  the  embankment  gave 
way,  is  sufficient  to  establish  negligence,  and  the  com- 
pany were  bound  to  construct  and  maintain  their  works 
so  as  to  resist  all  the  accidents  arising  from  the  climate 
and  locality, 

Carpue  v.  London  and  Brighton  Railway  Company, 

6  Q.  B.  747  ; 
Skinner  v.  London,  Brighton  and  SoiUh  Coast  Rail' 
way  Comnanv.  5  Exch.  787 ; 


Ruck  V.  Williams,  27  L.  J.  (n.  a.)  Ex.  357. 
As  to  non-direction,  that  would  be  no  gronnd  for  dis- 
turbing a  verdict,  unless  it  were  against  the  wo^t ;: 
evidence, 

Rord  ▼.  Levy,  80  L.  J.  (x.  s.)  Ex.  352. 

21  Feb.  1868. 

The  Lord  Chelmsford  delivered  the  opinion  of  i 
Committee,  and  said  : — ^With  respect  to  the  plea  tL 
Alexander  Braid,  the  deceased,  was  travelling  npos  th 
railway  under  circumstances  which  released  the  lO 
pany  from  all  liability  to  answer  for  his  death,  if  t 
onus  of  the  proof  rested  upon  the  company  (of  vh 
there  could  be  no  doubt),  it  would  be  hopel^  to  r 
tempt  to  disturb  the  verdict  of  the  juiy  upon  tb 
issues. 

As  to  the  other    objection  which   had  been  c; 
against  the  right  of  appeal,  on  the  ground  of  the  dicu: 
being  of  insufficient  amount,  it  was  contended  on  hh. 
of  the  appellants  that  the  costs,  which  were  the  co'ir 
quence  of  the  verdict,  ought  to  be  added  to  the  dxm^ 

Their  Lordships,  however,  could  not  give  their  fcss 
to  the  proposition  tiiat,  in  estimating  the  nutter  in  - 
troversy,  the  costs  incurred  by  the  losing  party  m^'* 
taken  into  account. 

There  could  be  no  doubt  that  where  an  iojcn'  *- 
alleged  to  have  arisen  from  the  improper  constroctio: ' 
a  railway,  the  fact  of  its  having  given  way  will  ms'^" ' 
primd  facie  evidence  of  its  insufficiency,  and  thiJ  *?^ 
dence  might  become  conclusive  from  the  absence  af  i: 
proof  on  the  part  of  the  company  to  rebut  it.  How ?^'' 
the  plaintiffs  had  not  rested  their  case  solely  on  th?^- 
of  the  falling  in  of  the  embankment,  but  had  caOed  fi- 
nesses to  give  their  opinion  as  to  the  cause  of  &e  inp 

It  was  objected,  that  this  evidence  amounted  os^J- 
theory  and  conjecture,  and  that  the  jury  ought  k- • 
have  been  permitted  to  act  upon  it.  To  this  it  mi^^ ' 
answered,  that  although  the  circumstances  vhieh  t^'^- 
sioned  the  accident  were  facts  to  be  proved,  yet  - 
causes  which  produced  this  state  of  circumstance^ '  • 
necessarily  matters  of  opinion  and  judgment. 

The  defence  in  both  cases  was  substantially  the  s^r 
being  founded  upon  proof  of  the  proper  constroctios 
the  railway,  of  the  daily  inspection  of  the  Une,  c 
of  the  violence  of  the  storm  of  rain  which  carried  a»^. 
the  embankment.  •  As  far  as  could  be  collected  fi«E*'- 
leamed  Judge's  ;iote  of  his  charge  to  the  jurj,  h?  ^ 
not  appear,  in  Fawcett's  case,  to  have  adverted  te  i 
company's  defence  arising  upon  the  extraordinait  i- 
unforeseen  state  of  the  weather  immediately  hefon' 

accident ;  nor  in  Braid's  case  to  have  mentioned  it  otf ' 

i- 

wise  than  in  an  incidental  manner.     In  neither  cas* 

•  ■ 

he  appear  to  have  explained  to  the  jury  the  efiW't  ^^■■ 
would  be  produced  upon  the  question  of  ncglig*^^* 
satisfactory  proof  that  the  storm  which  dcstroyeu  | 
embankment  was  of  such  an  extraorcfinary  descnfO 
tliat  no  experience  could  have  anticipated  its  orfni'^^^ 
Their  Lordships  thought  that  the  jury  ought  to  ^^ 
had  their  minds  distinctly  and  pointedly  directed  tu  i^u 
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question,   and  that,  without  some  definite  instruction 

upon  the  subject,  they  were  likely  io  have  omitted  it 

from  their  consideration.     If^  therefore,  there  had  been 

any  miscarriage  on  the  part  of  the  jury,  in  consequence 

of  this  non-direction,  and  a  verdict  against  the  evidence 

Iiad  been  produced  by  it,  their  Lordships  would  have  felt 

themselves  compelled  to  send  the  case  to  a  new  trial. 

But,  upon  a  careful  examination  of  the  evidence,  they 

came  to  the  conclusion,  that  the  verdict  ought  to  have 

been  the  same,  even  if  the  question  of  negligence  had 

been  left  to  the  jury,  accompanied  with  a  direction  as 

to  the  circumstances  under  which  the  company  would 

have  been  exonerated  from  liability. 

In  the  construction  of  works  of  a  permanent  character 
such  as  a  railway,  the  amount  of  precaution  which  ought 
to  be  taken  to  guard  against  any  external  violence  to  which 
it  might  be  exposed  could  not  be  the  subject  of  any  precise 
rule,  but  must  necessarily  vary  according  to  the  varying 
local  circumstances  of  each  case.  The  difficulty  of  ex- 
tracting any  principle  from  decided  cases  which  might  be 
applied  with  certainty  to  questions  of  this  description, 
was  strongly  exemplified  by  two  judgments  of  the  Court 
of  Exchequer  which  were  delivered  within  three  weeks 
uf  each  other. 

In  Withers  v.  The  North  Kent  Railway  Company  (ubi 
biip.),  which  was  an  action  against  the  railway  company 
for  an  injury  occasioned  by  their  keeping  and  maintaining 
tli^eir  railway  in  an  insecure  state,  it  appeared  that  the 
railway  had  been  constructed  five  years,  and  ran  through  a 
m^arshy  country  subject  to  floods  ;  that  it  was  constructed 
on  a  low  embankment  composed  of  a  sandy  sort  of  soil 
likely  to  be  washed  away  by  water,  and  that  the  culverts 
were  insufficient  to  carry  off  the  water.  Evidence  was  given 
that  on* the  day  of  the  accident  an  extraordinary  storm 
occurred,  accompanied  for  sixteen  hours  with  very  violent 
rain  ;  that  in  consequence  of  this  a  stream,  near  to  the 
spot  at  which  the  accident  had  occurred,  had  been  swollen 
bo  a  torrent  and  had  washed  away  a  bridge,  and  poured 
lown  with  great  force  upon  the  line ;  and  that  the  water 
i.ad  at  midnight  worn  the  earth  away  imder  some  of  the 
sleepers,  leaving  the  rails  at  some  places  unsupported 
md  exposed.  A  verdict  was  given  for  the  plaintiflT,  but 
lie  Court  set  it  aside  and  granted  a  new  trial ;  Pollock, 
J*.  B.,  saying  that  the  company  was  not  bound  to  have  a 
ixic  constructed  so  as  to  meet  such  extraordinary  floods, 
nd.  Bramwell,  B.,  observing  that  "  the  very  existence  of 
\\G  line  for  five  years,  notwithstanding  that  the  district 
fSLS  subject  to  floods,  tended  to  negative  the  only 
negligence  which  was  set  up.  '*  There  is  some  difficulty 
n  reconciling  this  remark  with  the  language  used  by 
h.o  same  learned  Judge  in  the  other  case  of  RwJe  v. 
Villiams  (vH  sup.).  That  was  an  action  agaiust  Com- 
lissioners  of  Sewers  for  negligence  in  constructing  a 
i^wer  in  a  defective  and  improper  manner,  and  keeping 
:  in  that  state,  whereby  it  burst  and  damaged  the 
Idintiff 's  premises.  It  appeared  that  the  sewer  was 
(instructed  in  April,  1853.  In  the  year  1855  two  severe 
:,oTms  occurred,  one  on  the  13th  of  July,  which  occa- 
i  oiied  the  bursting  of  the  sewer,  and  another  on  the 


26th  of  July  before  the  repair  of  the  sewer  was  com- 
pleted, at  which  time  the  iiyury  was  done  to  the  plaintiff. 
It  was  stated  in  the  report  of  the  commissioners*  sur- 
veyor that  the  storm  of  the  26th  of  July  was  without 
precedent  for  its  violence.  The  Court  held  that  the  plain- 
tiff was  entitled  to  recover.  Bramwell,  B.,  in  answer  to 
the  argument  for  the  defence  of  the  commissioners  arising 
out  of  the  extraordinary  violence  of  the  storm,  which 
occasioned  the  damage,  said  *'  he  called  it  oxtraordinar}% 
but  in  truth  it  is  not  an  extraordinary  storm  which 
happens  once  in  a  century,  or  in  fifty  or  twenty  years  ; 
on  the  contrary,  it  would  be  extraordinary  if  it  did  not 
happen"  and  he  added,  ''therefore,  it  seems  to  me 
that  the  commissioners  who  ought  to  have  put  down  a 
flap  or  penstock  of  a  permanent  character,  in  order  to 
guard  against  a  thing  likely  to  occur,  not  only  in  a  short 
time,  but  at  all  times,  'may  well  be  said  to  be  guilty  of 
negligence  relatively  :to  the  probable  event  of  a  storm 
happening  in  fifty  years. " 

Their  Lordships,  without  attempting  to  lay  down  any 
general  rule  upon  the  subject^  which  would  probably  be 
found  to  be  impracticable,  considered  it  sufficient  for  the 
purpose  of  their  judgment  in  these  cases  to  say,  tliat  the 
railway  company  ought  to  have  constructed  their  works 
in  such  a  manner  as  to  bo  capable  of  resisting  all  the 
violence  of  weather,  which,  in  the  climate  of  Canada, 
might  be  expected,  though  perhaps  rarely,  to  occur. 
Now  the  evidence,  fairly  considered,  showed  nothing 
beyond  this  in  the  character  and  degree  of  the  storm 
which  destroyed  the  embankment.  Even  supposing,  then, 
that  the  learned  Judge  had  omitted  to  explain  to  the  jury 
what  amount  of  vis  major  would  exonerate  the  company 
from  the  charge  of  negligence,  yet  their  Lordships  were  of 
opinion,  that  liad  this  direction  been  given,  and  had  the 
jury  been  led  by  it  to  find  for  the  company,  their  verdict 
would  have  been  wrong,  and  they  adopted  the  language 
of  the  Court  of  Exchequer  in  Ford  v.  Lemf^  that  "non- 
direction  is  only  a  ground  for  granting  a  new  trial  where 
it  produces  a  verdict  against  the  evidence." 

The  judgments  of  the  Court  below,  in  both  cases, 
were  affirmed  with  costs. 


,.i 


Eko  e.  Tatam. 


Iiords  Jiifiticea. 

2,  8,  11  March,  1863. 

WiU--C<mitructim—\1  <fc  18  Vkt  c  113— 
Exoneration  of  Mortgaged  Eetaie. 

A  bequest  of  personalty  to  the  exeeutrixy  subject  to  thi 
payment  of  the  testator's  debts,  followed  by  a  devise  of  real 
estate,  part  of  which  toas  stibject  to  a  mortgage,  upon  trusts 
not  pointing  to  the  payment  thereout  of  the  mortgage  debt, 
is  a  sufficient  indication  of  an  intention  that  the  real  estate 
should  not,  under  (A«  17  <i'  18  Vict.  e.  113,  he  primarily 
liable  to  the  payment  of  the  mortgage  debt. 

Observations  on  dictum  of  Lord  Campbell  in  Wool- 
stencroft  v.  Woolstencroft,  2  J)e  0.  P.  <£•  /.  350. 

This  was  an  appeal  from  a  decision  of  yioc-Chancellor 
Stuart,  reported  ant^,  p.  256. 


530 


THE  NEW  REPORTS. 


P4 


1S63. 


Tlie  testator,  HUdred  Eiio,  not  having  at  the  time 
any  child,  made  his  will,  dated  the  11th  of  November, 
1857,  which,  so  far  as  is  material,  was  as  follows  : — **  I 
appoint  my  wife,  Harriet  Eno,  to  be  executrix,  and  my 
friends  William  Sykcs,  of  the  parish  of  Boston,  and 
Isaac  Sykes,  of  the  parish  of  Shibreck,  farmer,  to  be 
trustees.  I  give  my  household  goods,  live  and  dead 
stock,  and  other  my  personal  estate  and  effects  whatsoever 
and  wheresoever,  unto  my  wife,  subject  to  the  payment 
of  my  debts,  funeral,  and  testamentary  expenses.  I 
give  all  my  real  estates  unto  the  said  trustees  upon  and 
for  the  following  trusts  and  purposes  :  upon  trust  to  let 
the  same  to  the  best  advantage,  either  from  year  to 
year,  or  for  a  term  of  (not  exceeding)  seven  years,  pro- 
vided my  wife  so  long  live,  and  to  stand  possessed  of 
the  rents  and  profits  (after  upholding  the  buildings  and 
fences  in  tenantable  repair  and  condition,  and  keeping 
the  same  insured  against  fire)  in  trust  for  the  absolute 
benefit  of  my  wife  during  her  life,  or  otherwise  permit 
her  in  their  discretion  to  receive  and  take  the  rents  and 
profits,  and  on  the  death  of  my  wife  upon  trust  to 
absolutely  sell  my  real  estates,"  as  therein  mentioned. 
And  the  testator  declared  that  the  trustees  should  stand 
possessed  of  the  sale  moneys  aforesaid,  "after  deduct- 
ing all  their  incurred  costs  and  expenses,"  upon  certain 
trusts  for  the  benefit  of  the  testator's  brothers  and 
sisters  and  nephews  and  nieces. 

By  a  codicil,  dated  the  6th  of  May,  1859,  the  testator, 
after  mentioning  the  birth  of  a  son  (the  plaintiff  in  this 
cause),  and  after  stating  that  he  was  "  wishful  to  make  a 
provision  for  him,  also  for  any  after-bom  child  or 
children,"  declared,  that  his  real  estates  should,  after  the 
decease  of  his  wife,  be  held  in  trust  for  his  present,  and 
every  future  child  absolutely,  if  more  than  one,  as 
tenants  in  common  ;  and  that  the  trusts  for  absolute  sale 
should  take  effect  only  in  the  event  of  every  child  of  his 
dying  under  twenty-one  years  of  age,  without  leaving 
lawful  issue.  He  also  empowered  the  said  trustees,  after 
his  wife's  decease,  to  apply  the  annual  income  of  his  said 
estates  for  the  maintenance  and  education  of  all  his 
children. 

Part  of  the  testator's  real  estate  was  subject  to  a 
mortgage  debt  of  1,700^.  thereon,  created  by  himself. 

The  trustees  had  disclaimed,  and  the  widow  had 
married  again. 

The  biU  was  filed  by  the  testator's  son,  suing  by  his 
next  friend,  against  the  widow  and  her  second  hus- 
band, for  the  admimstratiou  of  the  testator's  estate, 
and  to  obtain  a  declaration  that  the  personalty 
was  primarily  liable  for  the  payment  of  the  mortgage 
debt. 

The  Vice-Chancellor  having  made  a  decree  declaring 
that  the  personalty  was  primarily  liable  to  pay  the 
mortgage  debt,  the  second  husband  appealed. 

By  the  17  &  18  Vict.  c.  113  (Locke  King's  Act),  the 
mortgaged  estate  was  primarily  liable  to  pay  the  mort- 
gage, provided  the  testator  had  not,  **by  his  will,  or 
deed,  or  other  document,  signified  any  contrary  or  other 
intentiop  " 


The  cases  cited,  arranged  in  order  of  date,  veie :— 

Ortated  v.  GreaUdy  26  Beav.  621 ; 
where  a  gift  of  residao  ' '  after  paying  mortgage  and  otk 
debts,*'  was  held  a  sufficient  signification  of  an intrntli 
to  make  the  residue  primarily  liable. 

Woohtencroft  v.  WoolsUncroJi,  2  Gift  192; 
where  a  direction  that  all  the  testator  s  debts  should  l- 
paid  by  his  executors  out  of  his  estate,  was,  i>y  the  \i\- 
Chancellor,  held  amffioient  (jmm<). 

Pembrooke  v.  Friend,  1  John.  &  H.  133 ; 
where  a  direction,  that  all  debts  should  be  paid  as  •>£  t 
might  be,  was  held  insoffident. 

Sta7u  V.  Parker,  1  Drew,  ft  8m.  21i ; 
where  a  direction  that  the  trostees  should  stand  posa*.. 
of  the  testator's  residuary  estate  and  the  proceeds  ik^i 
subject  to  the  payment  of  Ms  debts,  upon  certain  tni»A 
was  held  sufficient. 

WooUUmcrofl  v.  WooUUncro/t,  9  De  O.  F.  A  J.  34: 
where  the  Vice-Chancellor's  decision  was  reverted. 

Smith  V.  Smiih,  3  Giff.  203  ; 
where  a  direction  to  pay  the  testator's  debti  oat  ^  tb 
proceeds  of  his  personal  estate  was  held  sufficient 

AlUn  Y.  Allen,  80  Beav.  395  ; 
where  a  direction  that  all  l^e  testatrix's  debts  sboojii  '^ 
paid  out  of  her  residuary  real  and  personal  ^tate,  t: 
held  sufficient.  Foi*  the  appellant  it  was  contet^^i 
that,  in  this  case,  the  context  showed  that  *'  debts"  i 
eluded  mortgage  debts. 

Melliah  v.  Vallins,  2  John,  ft  H.  194  ; 
where  a  bequest  of  personalty  subject  to  the  paymw- 
all  the  testator's  Just  debts  was  held  sufficient 

Newman  v.  Wilson,  M.  R.,  22  Maroh,  1892; 
whore  the  testator,  after  devising  certain  real  e»t3:= : 
four  of  his  children  as  tenants  in  common,  bequAt: 
the  residue  of  his  estate,  upon  trust  to  convert  isi  '^ 
hold  the  proceeds  in  trust  to  pay  his  debts,  and  (Hrr:' 
the   surplus  equally  among  his  children,  each  of''-' 
four   devisees    bringing   50002.     into    hotchpot    ^ 
devised  real  estate  was  subject  to  a  mortgage  for  6i><>'<< 
and  it  appeared,  that  if  this  6000/.  was  not  paid  off  ^>- 
of  the  residue,  the  share  of  each  devisee  would  be  1,^*^ 
less  than  that  of  one  of  the  other  ohildron.    The**  c-*^ 
cnmstances  were  held  sufficient  to  exonerate  the  iss'^> 
gaged  estate. 

Ratoson  v.  Harriaon,  10  W.  R  705,  M.  R  5 
where  a  direction  for  the  payment  of  the  testators il'*'- 
out  of  his  personal  estate  was  held  insufficient. 

Moore  v.  Moore,  10  W.  R.  877,  M.  R ; 
where  a  trust  for  the  payment  of  the  testator  s  if^* 
out  of  the  proceeds  of  personal  estate  was  heM  -^ 
sufficient. 

Bacon,  Q.0,,  and  Bedwell,  for  the  appellAnt,  f^' 
tended  that  the  words  ".subject  to  debts,"  must  ii'^^'' 
construed  in  the  same  way  as  the  words  **snbjtt.'t:  < 
mortgage"  were  formerly  (see  Lord  Campbell's  diftif^- 
2  De  O.  F.  ft  J.  850) ;  that  the  word  «* debts"  »  ^^ ' 
popularly  understood  to  include  mortgage  dohtJ ;  "^ 
that  to  place  such  a   construction  upon  words  ff-'*' 
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were  commonly  inserted  in  wills,  would  almost  nullify 
the  Act  of  Parliament. 

Sckomherg,  for  the  infant  plaintiff,  and  MartiivdaUf  for 
the  fomale  defendant,  pointed  out  that  the  trust  declared 
of  the  real  estate  did  not  contain  any  provision  for  paying 
off  the  mortgage  debt  or  keeping  down  the  interest,  and 
relied  upon  Vice-chancellor  Wood's  reasoning  in 
Mdlish  V.  Vallins  (vM  sup,), 

TuRNEB,  L.J.  (after  stating  the  facts,  and  reading 
the  17  h.  18  Yiot  c.  118),  said,  that  the  Act  did  not 
apply  where  a  contrazy  or  other  intention  had  been 
signified,  and  as  the  Act  did  not  speoify  how  the  testatoi^s 
intention  was  to  be  collected,  it  must  be  collected  accord- 
ing to  the  ordinary  mode  of  construing  wills  and  similar 
instruments. 

In  the  present  case,  the  testator  had  appointed  his 
wife  executrix,  and  given  her  the  personal  estate  sub- 
ject to  the  payment  of  his  debts,  and  had  devised  his 
real  estate  in  a  mode  not  pointing  in  any  way  to 
the  mortgage  debt  being  paid  out  of  the  mortgaged 
estate.  The  trustees  were  to  let  the  property,  to  apply 
the  rents  for  maintenance,  and,  in  a  certain  event,  to 
sell  and  hold  the  proceeds  upon  certain  trusts.  It  was 
plain  that  he  intended  his  debts  to  be  paid  out  of  his 
personal  estate,  and  there  did  not  appear  to  be  any 
intention  to  distinguish  the  mortgage  debt  from  the  other 
debts.  It  had  been  suggested  by  the  appellant's  counsel 
that  a  mortgage  debt  ought  not  to  be  considered  aa  a 
debt ;  but  it  was  a  general  rule  of  construction  that  a 
testator's  intention  was  to  be  collected  from  the  words  he 
had  used  according  to  their  ordinary  meanings.  If  the 
Act  had  said  that  mortgage  debts  were^  in  all  cases,  to 
be  paid  out  of  the  mortgaged  estate,  independently  of 
the  testator's  intention,  then  this  contention  might  have 
been  well  founded. 

It  had  been  said  that  mortgage  debts  were  not  usually 
spoken  of  as  debts,  but  to  accede  to  this  would  be 
to  contravene  the  whole  practice  of  the  Coui't  The 
appellant's  counsel  had  also  relied  upon  the  dictum 
of  Lord  Campbell,  in  Woolstencroft  v.  WooUtencrofty 
that  the  rule,  which  had  been  before  observed  with 
respect  to  exempting  personal  estate,  should  now  be 
observed  with  respect  to  exempting  the  mortgaged  land 
from  the  payment  of  the  mortgage  money.  This,  pro- 
bably, meant  no  more  than  that  the  intention  must 
be  clearly  proved.  If  Lord  Campbell  intended  to  say, 
that,  as  before  the  Act  it  had  been  necessary  to  show 
an  intention,  not  only  to  charge  the  mortgaged  estate, 
but  also  to  discharge  the  personalty,  so  now  it  was 
necessary  to  show  an  intention,  not  only  that  another 
fund  should  be  charged,  but  also  that  the  mortgaged 
estate  should  be  discharged ;  he  (the  Lord  Justice)  was  not 
propoi'ed  to  follow  him.  In  order  to  take  a  case  out  of 
the  Act,  it  was  sufficient  to  show  a  contrary  or  other 
intention ;  this  destroyed  the  analogy  between  the  two 
cases.  In  the  one  case,  the  intention  to  be  proved  was 
contrary  to  a  settled  rule  of  law  :  in  the  other,  it  was 
only  contrary  to  a  statutory  rule,  expressly  made  de- 


pendent upon  intention.  Of  the  authorities  cited,  some 
had  no  bearing  upon  the  present  question ;  in  the  others, 
the  decision  had  gone  in  different  ways.  His  opinion 
coincided  with  those  cases  in  which  it  had  been  held  that 
the  mortgaged  estate  was  not  liable  where  there  was  a 
direction  that  the  debts  should  be  paid  out  of  some  other 
fund. 

Knight  Bruce,  L.J.,  said,  that  the  appellant's  con- 
tention would  render  superfluous  the  words  "subject 
to  the  payment  of  my  debts,  funeral,  and  testamentary 
expenses;"  but,  without  laying  stress  upon  this,  and 
looking  at  the  whole  contents  of  the  will  and  codicil, 
it  was,  in  his  opinion,  the  testator's  intention  that  the 
mortgage  debt,  should  be  paid  out  of  the  personal  estate. 

In  consequence  of  the  conflict  of  decisions,  the  Court 
dismissed  the  appeal,  without  costs,  the  respondents  to 
take  the  deposit,  and  to  have  the  rest  of  their  costs  out 
of  the  estate. 

NoU. — See,  also, 
SmUkY.  Smiih,  10  Ir.  Ch.  Rep.  89,  461 ; 
where  a  direction,  that  a  testator^s  debts  should  be 
paid  out  of  the  residue  of  his  personal  estate,  was,  both 
by  the  Master  of  the  Rolls,  and  by  the  Court  of  Appeal, 
held  sufficient  to  exonerate  a  mortgaged  estate  devised 
in  strict  settlement. 


Lords  Justices. 

5  March,  1863 


Yeaoh  V,  Croalu 


Practice  —  Production  of  Documents  —  Creditors 

under  Decree. 

After  a  decree  for  administration,  any  creditor  may 
apply  for  production  of  documents  relating  to  his  claim, 
on  oath,  by  the  executors;  and  though  the  Court  has  a 
discretion  to  refuse  such  an  order,  it  must  be  a  strong  ease 
which  should  induce  it  to  do  so. 

This  was  an  appeal  from  an  order  of  Stuart,  Y.-C, 
made  on  Friday,  27th  of  February  last,  refusing,  with 
costs,  the  motion  of  a  person  claiming  as  a  creditor  under 
a  decree  for  administration,  viz.,  that  the  executors  should 
produce,  on  oath,  documents  relating  to  the  matters  in 
question  in  the  suit,  or  touching  the  claim  of  the  creditor. 

A  similar  application  in  chambers  had  been  previously 
refused  with  costs,  by  the  Yice- Chancellor,  who  had  also 
refused  to  hear  counsel  on  the  matter  in  chambers. 

From  that  refusal  an  appeal  had  been  carried  to  the  Lord 
Chancellor  direct,  who  had  refused  to  hear  the  appeal, 
ante,  p.  408. 

Thereupon  notice  of  the  motion  above  mentioned  was 
duly  served,  and  the  matter  was  heard  in  Court  on  such 
motion  by  the  Yice-Chancellor,  who  affirmed  his  former 
order;  and  from  the  order  on  the  latter  motion  the 
present  appeal  was  now  brought. 

Jam£3,  Q.O.,  and  O,  L.  Russell,  for  the  appellant, 
contended,  that  every  creditor,  after  decree,  stood  in  the 
position  of  a  plaintiff  as  to  his  debt  *,  and  that,  under 
the  old  practice,   the  decree  would  have  been,  as  of 
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course,  for  the  production  of  documents  at  the  discretion 
6f  the  Master.     They  cit^d, 

Paxtoii  V.  Douglas,  8  Ves.  520  ;  16  Ves.  239  ; 

Match  V.  Searle,  2  Sm.  &  Giff.  157  ; 

J£art  V.  MoTUefiffre,  30  Bea.  280  ; 

Whitaker  v.  WrigTU^  2  Ha.  310,  814  ; 

JU  London  Dock  Company,  11  Bea.  78  ; 

Hyde  v.  Edwards,  12  Beav.  160,  258  ;  1  Mac.  &  G. 
410. 
As  to  the  costs  of  the  application  before  the  Chancellor, 
the  practice  had  been  up  to  his  Lordship's  order,  that, 
where  the  Judge  had  been  asked  to  hear  counsel  and  had 
refused,  an  appeal  might  be  preferred  direct  from  cham- 
bers ;  but  not  otherwise, 

Ridgway  y.  Ncwsteadj  4  De  G.  &  J.  15  ; 

Stroughill  v.  OtUliver,  1  De  G.  &  J.  118. 

W.  Morris,  for  the  plaintiff,  and  C.  Swanston,  for  the 
executors,  resisted  the  application. 

They  ai^ed,  that  at  best  the  matter  would  formerly 
have  been  in  the  discretion  of  the  Master,  and  was  now 
in  that  of  the  Judge,  whose  discretion  ought  not  to  be 
interfered  with,  and  that,  as  he  had  refused  the  motion, 
the  appeal  ought  to  be  dismissed  :  that  the  claim  was  too 
wide,  for  it  sought  production  of  all  documents  re- 
lating to  all  questions  in  the  suit,  while  the  most  the 
applicant  could  be  entitled  to,  was  production  of  docu- 
ments relating  to  his  claim  :  that  they  had  offered,  if 
be  would  name  the  documents  he  wanted,  to  produce 
them :  and  that  it  would  be  oppressive  if  this  right  were 
allowed  as  of  right  to  every  person  claiming  to  be  a  cre- 
ditor, and  would  involve  the  administration  of  estates  in 
endless  costs. 

James,  Q.C,  in  reply, 

There  was  no  question  in  the  suit,  except  the  question 
of  this  very  claim,  and  if  the  claim  were  originally  too 
wide,  they  had  narrowed  it  on  the  hearing  of  the  motion 
to  requiring  an  affidavit  as  to  documents  relating  to  the 
claim  of  the  applicant,  and  the  executors  knew  well  from 
the  beginning  that  that  was  all  the  applicant  sought. 

Kn'ight  Bruce,  L.J.,  said  that,  under  a  decree  for 
administration,  every  creditor  was  entitled,  and,  in  a 
sense,  bound  to  come  in  and  prove  his  debt :  and  that 
this  creditor  had  made  a  claim,  and  supported  that  claim 
hy  primd  facie  evidence,  evidence  which  if  admitted,  or 
not  rebutted,  or  explained,  might  prove  his  debt  This, 
however,  might  prove  insufficient  evidence,  and  the 
claimant  therefore  required  production  of  the  documents 
in  the  hands  of  the  executors,  which,  if  produced,  would 
establish  his  claim.  He  thought  the  claimant  was  entitled 
to  such  an  order,  probably  in  the  terms  of  the  notice  of 
motion,  certainly  on  the  claim  as  limited  by  his  counsel 
at  the  bar.  He  was  of  opinion  that  the  order  as  to  costs 
in  chambers  should  be  dischai^ged  :  that  the  order  as  to 
costs  in  Court  should  also  be  discharged':  and  that  the 
applicant  should  be  allowed  to  add  to  his  debt,  if  he 
should  succeed  in  establishing  it,  his  costs  upon  the 
matter  of  production  of  documents,  excepting,  perhaps, 


the  cost  of  the  application  to  the  Lord  Chucellor  iis  :c 
which  he  did  not  wish  to  give  any  opinion),  butinclodin. 
his  costs  of  this  appeal. 

TuRNEB,  L.J.,  concurred.     The  jurisdiction  fotme:':; 
vested  in  the  Master  was  now  vested  in  the  Jadge,  ? 
the  discretion  was  now  to  be  exercised  bv  him;  U 
that  discretion  must  be  exercised  with  a  view  to  ti- 
state  of  the  law  as  it  now  existed.    In  the  present  sta:?  < 
the  law,  it  had  been  held  that  after  a  decree  for  admii£ 
tration  the  Court  could  not  remit  a  person  claiming  as : 
creditor  to  a  Court  of  Common  Law  to  establish  his  claim 
from  the  date  of  such  a  decree  the  claimant  vas  &b^ 
lutely  excluded  from  every  fomm  but  this  Couxt*    B: 
this  being  the  case,  it  was  said  that  the  executor  wa?  i 
to  produce  documents  which  if  produced  might  esta^i:'^ 
the  claimant's  case,  and  that  the  Court  must  try  tki  ^ 
in  the  absence  of  evidence  which  mi^t  be  conclu^^' 
on  the  question  of  the  claim.   He  conceded  that  the  C  j* 
had  a  discretion  to  refuse  to  order  the  executor  to proii* 
documents,  but  it  would  require  a  very  strong  case  ind't 
to  induce  it  to  make  such  a  use  of  its  discreUoB.  1 
had  been  urged,  however,  that  the  claim  went  tr.<  \x: 
and  that  there  was  no  constat  that  any  particnlar  dc'^: 
ment  in  the  hands  of  the  executor  would  establisk  ti' 
claimant's  case.    But  how  could  the  claimant  know  vk 
documents  in  the  executor's  possession  would  so  est&'-bi 
his  case  ?    It  lay  on  the  executors  to  make  an  a£>i^^' 
as  to  what  documents  they  had  relating  to  the  nutt  * 
of  the  claim.     He  had  had  at  first  some  doubt  as  r 
whether  he  should  require  an  oath  of  the  executors  l 
this  matter,  but  having  regard  to  the  general  pr*:*- 
in  other  cases  as  to  production  of  documents  on  «« 
and  to  the  practice  in  the  case  of  solicitors  oMt?'^' 
produce  documents,  he  thought  there  ought  to  be  t: 
oaths  of  the  executors  as  to  the  documents.t 

iVbfo.*— See 
Re  ffooper*s  Estate,  Raylis  v.  Watkins,  1  K.  R.  H' 

t  This  case  sets  at  rest  the  doubts  express-i  ^' 
Wood,  V.-C,  in  Macrae  v.  SmUh,  2  K.  &  J.  411 

In  consequence  of  the  decision  of  Stuart,  V.-C,  bi^x: 
ceased  to  be  an  authority  before  the  publication  of  ^' 
last  week's  Number  of  the  New  Repobts,  the  report ; 
this  case  in  the  Court  below  was  cancelled. 


KindepsIey,V..O.  {  hibon  r.  Hibox. 
3,  4  March,  1868.      ) 

Wm—Spedfic  Devise-^''  Premises  '*^Incm(  -r* 
Residuary  Heal  Estate — Assets. 

Devise  of  **a  messuage  and  premises,  sUuait  A<'  * 
Terraee,"  held  to  include  a  stHp  ofgar^-fP^^ 


on  the  opposite  side  of  the  street  from  the  housf,  ^^'^' 
some  tinu  let  and  occupied  with  the  house. 

A  devised  real  estate  upon  trust  for  B  for  l^S  "^ 
afUr  R^s  death  specifically  devised  party  and  ^^  '■ 
residue  to  B  in  fee; — 
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Hold,  thai  B's  life  estate  in  the  residue  was  applicable 
in  payment  of  the  testator's  debts  in  preference  to  the 
specifically  devised  estate. 

This  was  the  hearing  for  further  consideration  of  a  suit 
for  the  administration  of  the  estate  of  John  Hibon. 

John  Hibon  by  his  will,  after  directing  payment  of 
his  debts,  &c.,  and  making  a  specific  bequest,  devised 
and  bequeathed  the  residue  of  his  real  and  personal 
estate  to  trustees  in  trust  to  permit  his  wife  to  receive  the 
rents  and  income  during  her  life,  and  after  her  death  he 
specifically  devised  parts  of  his  real  estate,  and  inter  alia 
devised  to  the  plaintiff,  ''hiB  messuage  and  premises 
situate  No.  4,  Tumham  Green  Terrace,  Chiswick,  held 
of  the  Prebend  Manor,"  and  gave  the  residue  to  his 
wife. 

The  testator  was  possessed  of  a  piece  of  land  on  the 
opposite  side  of  Tumham  Oreen  Terrace  from  the  house 
No.  4,  which  he  had  reclaimed  from  the  bed  of  a  disused 
canal,  had  made  into  a  garden,  and  had  for  some  time 
let  to  the  occupier  of  the  house.  Both  house  and  land 
were  copyhold  of  the  Prebendal  Manor  of  Chiswick,  and 
were  the  only  copyholds  held  of  that  manor  by  the 
testator. 

The  testator's  wife  survived  him,  and  d,ied  before  the 
institution  of  the  suit. 

Two  questions  were  now  raised,  viz.  :— 

1st.  Whether  the  piece  of  garden-ground  passed  under 
the  specific  devise  to  the  plaintiff. 

2nd.  Whether  the  widow's  life  interest  in  the  testator's 
reiiiduaryreal  estate  was  liable  for  his  debts  in  preference 
to  the  estates  specifically  devised  at  her  death. 

Glasse,  Q.C7.,  and  Surrage,  for  the  plaintiff,  cited  on 
the  1st  question, 

Lethbridge  v.  Letkbridge,  7  Jur.  (n.s.)  296. 
Chitty,  for  another  specific  devisee,  cited  on  the  Ist 
question, 

Buck  V.  Nurton,  1  B.  &  P.  58  ; 
Evans  y.  Angell,  26  Beav.  202  ; 
MaitUmd  v.  Mackinnon,  1  N.  K  103. 

Lawson,  for  other  specific  devisees. 

Bailyf  Q*C,,  for  the  executors  of  the  widow,  one  of 
whom  was  also  the  surviving  executor  of  the  testator, 
contended  that  the  widow's  life  interest  was  a  specific, 
and  not  a  residuary,  gift.    The  case  was  not  governed  by 
Dady  v.  Hartridge,  1  Drew.  &  Sm.  236. 

Olassc,  Q.C.,  in  reply,  cited  on  the  first  question, 
Doe  V.  Collins,  2  T.  R.  498 ; 
1  Jannan  on  Wills,  740. 

KiXDERSLEY,  V.-C,  said,  that  none  of  the  cases  which 
h  ad  been  cited,  exactly  met  the  present  case.  He  thought, 
however,  that  the  testator  by  using  the  word  "pre- 
mises," clearly  intended  the  garden  to  go  with  the  house, 
and,  though  there  was  some  inaccuracy  in  describing  it  as 
"situate  No.  4,  Turnham  Green  Terrace,"  these  words 
were  probably  intended  to  identify,  rather  than  to 
describe  the  property. 


As  to  the  wife's  life  interest  in  the  residuary  real 
estate,  although  it  was  given  separately  from  the  fee  in 
the  first  instance  for  the  purpose  of  postponing  the  spe- 
cific devises  until  her  death,  it  was  really  just  as  much 
a  residuary  devise  as  the  ultimate  gift  of  the  fee  ;  there- 
fore, according  to  the  principle  laid  down  in  Dady  v. 
Hariridge,  the  corpus  of  the  residuary  real  estate,  imd, 
if  that  should  be  insufficient,  the  income  derived  there- 
from during  the  widow's  life,  must  be  applied  in  pay- 
ment of  the  testator's  debts  before  the  real  estate  speci- 
fically devised  could  be  resorted  to. 

Eindersley,  V.-C.  t   R&  Tab  Cheshire  Patent 
9  ItfAECH,  1803.         J     Salt  Company  (Limited). 

Practice — Companies  Act,  1862,  8,  82 — Petition 
for  Winding-up — Contributory, 

A  holder  of  paid-up  shares  may  obtain  relief  under 
sect,  82  of  the  Companies'  Act,  1862,  on  a  petition  pre- 
sented by  persons  who  have  acquired  an  interest  solely  for 
the  purpose  of  presenting  the  petition, 

Qusre,  if.  he  can  maintain  such  petition  alone. 

This  was  a  petition  for  a  winding-up  order,  presented 
by  a  holder  of  a  few  unpaid-up  shares,  and  a  creditor  ; 
the  shares  and  the  debt  having  been  purchased  imme- 
diately before  the  petition  was  presented. 

The  following  circumstances  were  stated  at  the  bar  : — 

A  holder  of  paid-up  shares,  restricted  from  purchasing 
any  more  shares,  was  being  sued  for  a  debt  owed  by  the 
company.  He  requested  the  petitioners  to  purchase 
some  unpaid-up  shares  and  a  debt  owing  from  the  com- 
pany, and  to  present  this  petition  for  his  relief,  which 
they  accordingly  did. 

The  question  was,  how  a  holder  of  paid-up  shares 
could  obtain  a  winding-up  order  ] 

W.  P.  Robinson,  for  the  company,  opposed  the  peti- 
tion, on  the  ground  of  irregularity ;  it  was  presented  by 
persons  who  had  obviously  acquired  an  interest  for  the 
purpose  of  litigation ;  and  a  holder  of  paid-up  shares 
could  obtain  relief  by  presenting  a  petition  in  his  own 
name. 

The  word  ''contributory"  was  used  in  the  Act  so  as 
to  include  persons  entitled  to  receive, 
Companies  Act,  1862,  ss.  109,  38. 

E.  R,  Turner  (Glasse,  Q.C.,  with  him),  for  the  peti- 
tioners contended, 

That  it  was  at  least  doubtful  whether  a  petition  pre- 
sented by  a  person  who  was  neither  a  creditor  nor  liable 
to  contribute,  was  in  accordance  with  sect.  82  of  the  Act. 
Hence,  this  was  not  an  improper  course  to  have  taken. 

KiNDERSLEY,  V.-C,  said,  that  the  definition  of  a 
"contributory,"  given  in  sect.  74,  was  very  clear  and 
precise,  and,  although  he  had  no  doubt  that  those  who 
framed  the  Act  had  in  their  minds  the  old  and  wider 
sense  of  the  word,  and  sometimes  through  inadvertence 
used  it  in  such  sense,  he  could  not,  in  exercising  a 
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statutory  juristiiction,  go  beyond  the  words  of  the  Act. 
He  thought  it  very  doubtful  whether  a  jietition  by  a 
holder  of  paid-up  shares  could  be  maintained.  No 
doubt,  if  the  motives  for  this  petition  had  not  been 
explained,  he  should  have  considered  it  vexatious  ;  but 
it  appeared  to  be  a  boiidjide  proceeding,  and  he  should 
not  dismiss  the  petition  for  irregularity,  but  he  should 
require  an  affidavit  of  the  circumstances  stated  at  the 
bv. 


Stuart,  V.-0. 
23  Feb.,  9, 11  March,  1863 


i  Lodge  V.  Prichakd. 
Joint  and  Separate  Creditors — Prioritj^ — Costs, 


A  creditor  of  two  partners^  of  whom  one  died  possessed 
of  considerable  property,  and  the  other,  after  the  death  of 
his  partner,  became  bankrupt,  received  a  dividend  out  of 
the  joint  assets  which  were  fully  administered  in  bank- 
ruptcy: — 

Hold,  thai  he  was  afterwards  entitled  to  come  in,  as  a 
creditor  for  the  part  of  his  debt  remaining  unpaid,  in  a 
suit  to  administer  the  estate  of  the  deceased  partner,  hut 
wcu  entitled  to  be  paid  only  after  the  separate  debts  of  the 
deceased  partner  had  been  provided  for, 

A  filed  a  bill  against  the  executors  of  B  for  the  purpose 
of  establishing  a  claim  under  an  agreement  entered  into 
by  B;  afterwards,  severed  suits  were  instituted  by  persons 
interested  in  Ss  estate,  for  the  purpose  of  administering 
it.  A  then  filed  a  supplemental  bill  praying  that  he 
might  have  the  benefit  of  such  administration  auits^  the 
conduct  of  which  was  afterwards  given  !o  him  :— 

Held,  that  he  was  entitled  to  tiu  payment  of  the  debt 
found  due  to  him  under  his  claim,  and  of  his  costs  in  all 
the  suits  in  priority  to  the  executor's  costs. 

These  suits,  the  purpose  of  which  was  to  establish 
various  claims  upon,  and  to  administer  the  estate  of  the 
testator  Adam  Lodge,  came  on  upon  farther  cowider- 
ation. 

The  two  principal  points  decided  may  be  stated  as 
follows : — 

Adam  Lodge,  the  testator,  who  died  in  1837,  had 
been  previously  engaged  in  the  business  of  ropemaking, 
at  Liverpool,  in  partnership  with  one  Robert  Graves, 
and  the  firm  had  become  indebted  to  their  bankers 
(Messrs.  Moss  &  Co.)  in  a  large  sum  of  money,  which 
debt  was  still  owing  at  the  time  of  Lodge's  death.  After 
that  event  Graves  became  bankrupt,  and  Moss  &  Co. 
proved  under  his  bankruptcy,  and  received  a  dividend  on 
their  debt  out  of  Graves*  estate,  which  was  entirely  dis- 
tributed, leaving,  however,  a  largo  balance  of  the  debt 
remaining  unpaid.  In  1 842,  one  Morrall  filed  a  bill  against 
Adam  Lodge's  executors,  for  the  purpose  of  establishing 
a  claim  upon  his  estate,  under  an  agreement  entered  into 
with  him  by  Adam  Lodge,  which  claim  was  established. 
Afterwards,  one  of  the  residuary  legatees  instituted  a 
suit,  as  also  did  the  executors  ;  and,  in  1850,  Moss  ft  Co. 
instituted  a  creditor's  suit,  the  object  of  each  of  which 


was,  the  administration  cl  the  estate ;  and  the  acc-)a&N 
of  the  testator's  estate  were  taken  under  these  suits,  k 
1859,  Morrall,  being  dead,  his  representative,  ^jbci 
Morrall,  who  had  revived  his  suit,  filed  a  sapplsmcLU 
bill,  praying  that  he  might  have  the  benefit  of  the  ad 
ministration  suits,  and  that  the  testator's  estate  might  \<i 
applied  in  payment  of  the  testator's  debts,  and  the  etc 
duct  of  all  the  suits  which  were  then  oonioUdtted  w.: 
given  to  him.  It  was  now  found  that  the  te&t2t<Y> 
estate  was  insufficient  to  pay  all  the  debts,  together  wr^ 
the  interest  thereon,  and  the  costs,  and  the  qru^u^^ 
which  were  to  be  decided  were  as  to  the  prioritiei  of  t^ 
various  claimants.  There  were  no  othar  simple  cont»;^ 
creditors  than  Morrall  and  Moss  ft  Co. 

Malins,  Q.  C. ,  and  /.  Sidney  Smith,  for  Richard  Mom3, 

argued, 

Ist  That  Moss  ft  Co.'s  claim  being  that  of  joint  err 
ditors,  ought  to  be  postponed  until  the  debts  oi 
costs  of  separate  creditors  had  been  provided  for.  The: 
cited, 

Oray  v.  Chiswell,  9  Ves.  116  ; 

Ridgway  v.  Clare,  19  Beay.  111. 
2nd.  That,  under  the  circumstances,  and  consitien:: 
the  way  in  which  Morrall  waa  concerned  in  the  nun- 
and  the  length  of  time  which  had  elapsed,  and  vb: 
they  contended  must  be  attributable  to  delay  on  theptr 
of  the  executors,  he  was  entitled  to  his  debt  andr^v.^ ' 

r     f 

priority  to  the  executors,  and  all  others,  except  specii:' 
creditors,  there  being  no  other  simple  contract  Kpsn*' 
creditors.    They  cited, 

Larkins  v.  Paxton,  2  Myl.  ft  K.  820 ; 

Morrice  v.  Bank  of  England,  3  Swans.  573. 

Southgate,  Q.  C,  and  Bruce,  for  Moss  ft  Co.,  coDtatKi 
1  St.  That,  although  they  were  originally  joint  orftliu^ 
yet,  the  joint  estate,  and  the  separate  estate  of  Gn' 
having  been  exhausted,  they  were  entitled  both  »t  •*' 
and  in  equity,  to  have  recourse  to  the  separate  est»:- 
the  testator,  and  were  entitled  to  be  paid  thereout?- 
passu  with  other  separate  creditors.     They  cited, 
Ex  parte  Bauerman,  3  Deac  476 ; 
Sadler  v.  Jackson,  15  Ves.  52  ; 
Ex  parU  Kennedy,  2  De  G.  M.  ft  6.  228 ; 
Cowell  V.  Sikes,  2  Russ.  191. 
They  commented  upon,  j 

Bevaynes  v.  Noble,  1  Mer.  529  ;  8.  e.  2  Rna  *  ^? 

495; 
Wilkinson  v.  Henderson,  1  Myl.  ft  K.  562. 
2nd.  That,  inasmuch  as  the  accounts  had  been  tiSf- 
under  their  suit.  Moss  ft  Co.  were,  at  all  events,  entitW 
to  their  costs,  as  the  first  payment  out  of  the  a^*^ 
They  cited, 

Larkins  v.  Paxton  (ubi  supr^). 

Bacon,  Q.C.,  and  E,  E,  Kay,  for  the  executop,  <^a  jjj 
question  of  priority  of  payment  of  costs,  oonte sdfi  '* 
there  was  no  reason  for  departing  from  the  usual  r3 
that  the  costs  of  executors  should  be  jmM 
first. 
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They  cited, 
Tipping  v.  Power,  1  Hare,  405  ; 
Bennet  v.  Boioen^  1  Molloy,  529  ; 
GauiU  V.  Taylor y  2  Hare,  413. 

Greene,  Q.C.,  Wafford,  Surrage  and  Btiskf  appeared 
for  other  persons  interested  in  the  testator's  estate. 

Stuart,  V.-C,  with  reference  to  the  first  question, 
said,  that  in  cases  of  this  kind  where  there  were  two 
partners,  of  whom  one  was  bankrupt  and  the  other  had 
died  solvent  previously  to  the  bankruptcy,  it  was  settled 
by  Gray  v.  Chiswell,  and  subsequent  cases,  that  a  joint 
creditor  who  had  proved  against  the  joint  estate  in  bank- 
ruptcy, and  had  received  part  payment  of  his  debt, 
although  he  might  come  iu  as  a  creditor  in  a  suit  for 
the  administratiou  of  the  deceased  partner's  estate,  was 
only  entitled  to  be  paid  subsequently  to  separate  cre- 
ditors, and  not  pari  passu,  with  them.  Ho  added  that 
it  might  appear,  at  first  sight,  that  the  decision  in  Oowell 
y.  Sikes  disturbed  that  view;  but,  on  examination,  it 
would  be  found  not  to  do  so,  but  merely  to  af^rm  the 
decision  in  Gray  v.  Chiatoell,  that  such  a  joint  creditor 
would  be  allowed  to  prove  his  debt,  but  not  to  be  paid 
until  after  separate  creditors;  and  that  the  recent 
decision  in  Ridgioay  v.  Clare  affirmed  the  principle  that 
he  had  stated,  and  it  ought  not  to  be  disturbed. 

With  reference  to  the  second  question,  as  to  priority 
of  payment  of  costs.  His  Honour  said  that  Morrall  had 
by  his  own  litigation  established  a  claim  which  entitled 
him  to  be  paid  a  certain  sum,  together  with  his  costs ; 
having  done  so,  he  found  that  other  proceedings  were 
X>ending  affecting  the  assets,  and  that  in  order  to  obtain 
the  fruits  of  his  litigation,  it  was  necessary  for  him 
to  interfere  in  these  proceedings,  and  he  obtained  the 
conduct  of  them  in  order  to  find  assets  to  satisfy  his 
own  claims.  His  Honour  thought,  therefore,  that  Morrall 
ought  to  bo  paid  the  sum  found  due  to  him  in  respect 
of  his  claim,  and  his  costs  in  all  the  suits  in  priority  to 
all  other  claimants,  except  specialty  creditors,  and  even 
before  the  payment  of  the  costs  of  the  executors. 

Next,  as  to  the  respective  claims  of  Moss  &  Co.  and 
the  executors,  having  regard  to  the  position  which,  in 
his  opinion,  was  held  by  Moss  &  Co. ,  and  to  the  fact  that 
the  executors  had  not  been  guilty  of  any  misconduct.  His 
Honour  considered  that  the  claim  of  the  executors  for 
f'osts  should  take  priority  over  that  of  Moss  &  Co.  for 
their  debt  and  costs ;  but  that,  there  being  no  other 
simple  contract  creditors,  the  latter  claim  should  be 
satisfied  next  after  the  costs  of  the  executors. 


Stuart,  V.-O.  |   mcCulloch  v,  MoCulloch. 
6  March,  1868.    ) 

Will — Gonstructwn — Precatory    Trust — 
Charitable  Purposes, 

An  ap2)oinimeiU  of  a  person  as  residuary  legaieCf  with 
a  desire  that  the  testator's  residuary  estaU  he  afterwards 
left  in  the  residunry  legaUe^s  and  his  own  name  to  cha- 


ritable purposes,  isnotsuffiaierU  to  create  a  eharitable  trust, 
aJid  to  cut  down  the  beneficial  interest  of  the  legaUe, 

This  was  a  petition  in  an  administration  suit. 

The  testator,  by  his  will  {inter  alia),  appointed  his 
mother  his  residuary  legatee,  and  expressed  a  desire  that 
his  residuary  estate  might  be  afterwards  left  by  her,  in 
her  own  and  his  name,  to  charitable  purposes. 

This  petition  was  presented  by  the  administrator  with 
the  will  annexed  of  the  testator,  and  prayed  for  a 
declaration  that  there  was  an  intestacy  as  to  the  residue, 
after  the  death  of  the  testator's  mother. 

Bacon,  Q.(7.,  for  the  petitioner. 

Green,  Q.C.,  and  Rumsey,  for  the  residuary  legatee. 

Craig,  Q,C.,  and  Wickens,  for  the  Attorney-General, 
cited. 

Baker  v.  Sult(m,  1  Keen.  224  ; 
Mills  V.  Farmer,  1  Mer.  65  ; 
Birch  V.  Wade,  3  Ves.  k  B.  198. 

Ths  Vice-Chancisllor  said,  that  in  order  to  out  down 
a  benefit  clearly  intended  to  be  given  to  the  residuary 
legatee,  there  must  be  an  equally  clear  manifestation  of 
intention  so  to  do.  This  was  wanting,  in  hia  opinion, 
in  the  present  case  ;  and  he  should  declare  that  the 
residuary  legatee  was  absolutely  entitled  to  the  rosidue 
for  her  own  benefit. 

It  was  ordered  accordingly. 


Wood,  V..0.      I  ^LMACK  V.  Horn. 
3,  4,  9  March,  1863.    > 

jf^ill — Construction — "  To  be  Begotten.^^ 

The  words  '*  tohe  hegotien,^^  in  a  will,  are  construed  as 
relating  to  the  root  of  descent,  and  not  to  the  time  of  birth. 

This  ¥raa  a  special  case. 

Henry  Pocock,  by  his  will,  dated  the  16th  of  May, 
1787,  devised  his  real  estate  to  his  daughter  and  grand- 
daughter for  their  natural  lives.  On  the  death  of  either 
he  gave  the  moiety  of  her  so  dying  to  the  survivor  for 
life ;  and,  from  and  after  the  death  of  the  survivor,  he 
devised  all  his  real  estate  to  the  ujso  *'of  all  and  every 
the  child  and  children  of  his  sajd  daughter  and  grand- 
daughter lawfully  to  bo  begotten,  equally  to  be  divided 
between  them,  if  more  than  one,  as  tenants  in  common, 
and  not  as  joint  tenant?,  and  the  several  and  respective 
heirs  of  the  bodies  of  all  and  every  such  child  and 
children  lawfully  issuing." 

At  the  time  of  making  lus  will  the  testator  had  no 
other  issue  than  his  daughter  and  granddaughter  men- 
tioned therein.  Subsequently,  the  granddaughter  had 
several  chUdi'eu. 

Tlie  question  in  contest  was,  whether,  under  the  above 
devise,  the  testator's  granddaughter  took  an  interest  in 
the  property  as  the  child  of  his  daughter. 

CaldecoU,   argticd  that  she  did  not.      He  admitted 


536 


THE  NEW  REPORTS. 


p4  Xabcb,  IS(3. 


that,  according  to  the  rule  laid  down  in  Co.  Litt.  20b, 
the  words  procreaiis  and  procreandis^  had  the  same 
constniction  in  cases  of  descent ;  but  contended  that 
where  a  person  took  by  purchase,  the  Court  would  look 
to  the  whole  instrument,  and  sec  what  was  the  intention 
of  the  donor.     He  cited, 

HchblcUiioaitc  v.  CarttorigM,  Ca.  temp.  Talbot,  30  ; 

Ifewet  V.  Ireland,  1  P.  W.  426  ; 

Wilkinson  v.  Adam,  1  V.  &  B.  422  ; 

Doe  d.  James  v.  ffalleU,  1  M.  &  S.  124 ; 

Early  v.  Benbow,  2  ColL  342  ; 

Re  Pickup's  Trusts,  1  John.  &  H.  889. 

Jolliffc,  on  the  same  side. 

Dickinson,  contrd,  referred  to, 

Cook  V.  Cook,  2  Vem.  545 ; 

Lomax  y.  Hohnden,  1  Ves.  290. 
The  only  circumstances  to  take  the  present  case  out  of 
the  ordinary  rule  lay  in  the  apparent  absurdity  that 
parents  and  children  should  take  together  per  capiia ; 
and  in  the  fact  of  a  life  interest  being  given  to  the  grand- 
daughter ;  but,  in  any  case,  uncles  and  aunts  would  take 
with  nephews  and  nieces ;  and,  as  to  the  other  objec- 
tions, he  referred  to, 

Pearce  v.  Viiicent,  2  Myl.  k  K.  800  ; 

ElmsUy  y.  Young,  2  Myl.  &  K.  780. 

CaldecoU  was  heard  in  reply. 

Wood,  Y.-C,  said,  that  according  to  the  strict  legal 
construction,  under  either  of  the  expressions  children 
**  begotten  "  or  **  to  be  begotten  *'  of  a  particular  person, 
all  children  of  that  pei-son  were  included.  The  rule 
possibly  originated,  as  was  remarked  by  Lord  Talbot  in 
HebhUthwaiU  v.  Cartwright,  in  the  difficulty  of  adopting 
any  other  construction  in  cases  of  descent ;  and  the 
reason  for  it  was  explained  by  Bayley,  J.,  in  Doe  v. 
HalleUr—tk  very  strong  case,  to  be  that  the  words  were 
regarded  as  referring,  not  to  tune,  but  merely  to  the 
stirps,  or  root  of  descent. 

The  strict  construction  might  be  controlled  by  the 
intention  of  the  testator  appearing  on  the  face  of  his 
wll,  or  by  regard  being  had  to  the  circumstances  of  his 
family.  This  was  the  case  in  Early  v.  Benbow,  which 
/it  was  impossible  to  regard  as  otherwise  than  well 
decided.  But  here  the  only  circumstances  which  could 
authorise  him  to  depart  from  the  strict  legal  meaning  of 
the  words  were  the  apparent  absurdity  of  parent  and  child 
taking  together  per  capita,  and  the  life  interest  given  to 
the  granddaughter.  As  to  the  former,  on  any  construction, 
uncles  and  nephews  would  take  together  per  capita.,  and, 
as  to  the  latter,  the  present  case  seemed  analogous  to 
those  in  which  a  Kfe  interest  given  to  one  of  the  next  of 
kin  of  a  testator,  was  followed  by  a  gift  to  the  next  of 
kin  generally,  and  it  was  held  that  the  tenant  for  life 
was  entitled  to  share  with  the  other  next  of  kin. 

He  held,  therefore,  that  the  granddaughter  and  her 
children  took  as  tenants  in  common  in  tail. 


Wood,  V.-a   j    eoK  r.  Bigg. 
6  March,  1863.    ) 
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Will— Construction— Substituted  Gift  to  Imt- 

Joint  Tenancy. 

Where  a  testator  gave  a  reversionary  inierest  in  afv7 
to  his  three  sons,  or  such  of  than  as  should  he  then  lii--' 
or  the  issue  of  such  of  them  as  should  he  ih^n  <Uad,  sfci 
and  share  alike,  the  issue  of  each  son  taking  onl^  '-^ 
share   which   he   would   have  been  eniiikd  to  if  .'V; 
living : — 

Held,  that  the  issue  took  in  joint  tenancy. 

William  Hunt  by  his  will  gave  lOOOZ.  stock  to  tnp 
tees,  upon  tnlst  for  his  daughter  Sarah  for  life  for  h-r 
9eparate  use,  and  after  her  decease  to  divide  and  pajstl: 
fund  amongst  her  children  and  issue,  and,  if  there  shoe]! 
be  no  child,  nor  any  issue  of  any  child  of  his  dan^tcr 
living  at  the  time  of  her  decease,  in  trust  to  divide  aei 
transfer  the  fund  between  and  amongst  his  three  sss. 
William,  Thomas,  and  Richard,  or  such  of  them  ^ 
should  be  then  living,  or  the  issue  of  such  of  than  s 
should  be  then  dead,  share  and  share  alike,  the  isat  ?' 
each  son  taking  only  the  share  -which  he  wonld  hn 
been  entitled  to  if  then  living. 

The  three  sons  died  in  the  lifetime  of  Sttah,  tfe 
tenant  for  life,  who  died  in  1869  without  issue. 

William  left  issue,  in  number  forty-nine,  sarviTi:: 
him,  of  whom  eighteen  died  in  Sarah's  lifetime,  ir 
thyty-one  survived.  Thomas  and  Richard  al»  Wi 
issue,  of  whom  some  died  in  Sarah's  lifetime,  andsa' 
survived. 

It  was  conceded  that  the  issue  who  died  in  the  life- 
time of  their  parents  took  no  interest. 

Piggott,  for  the  plaintiff,  contended — 
Ist  That  the  class  was  to  be  ascertained  on  the  deat: 
of  the  tenant  for  life, 

Penny  v.    Clarke,  1  De  G.  F.  &  J.  425 ;  6.  c.  S? 
L.  J.  Ch.  370  ; 

Maegregor  v.  Macgregor,  2  Coll.  192 ; 

Ee  Wiidman*s  Trusts,  1  Jo.  A;  H.  299  ; 

Bennett  v.  Merrinuin,  6  Beav.  360  ; 
2nd.  That  the  issue  took  as  joint  tenants, 

Penny  v.  Clarke,  uhi  sup. ; 

Macgregor  v.  Macgregor,  1  De  G.  F.  &  J.  63; 

Lyon  V.  Coward,  15  Sim.  287. 

Roberts,  for  defendants  in  the  same  interest,  od  t 
second  point,  cited. 

Bridge  v.  Tales,  12  Sim.  645  ; 
Amies  v.  SkUUm,  14  Sim.  428. 

Daniel,  Q.C.,  for  the  issue  who  survived  their  partr-'*. 
and  died  in  the  lifetime  of  the  tenant  for  life,  on  ' 
first  point,  cited, 

Barker  v.  Barker,  5  De  G.  &  S,  758. 

Woodhouse^  for  the  executors. 
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Wood,  V.-C.  said,  that  on  the  second  point,  he  was 
bound  by  the  authorities  to  hold  that  the  issne  took  as 
joint  tenants  amongst  themselves.  In  Lyon  r.  Coward, 
the  words,  "  in  eqnal  shares,"  were  repeated  at  the  end 
of  the  gift  to  the  children,  which  distinguished  that  case 
from  the  present  one.  In  Bridge  v.  YaUs,  Penny  v. 
Clarke,  and  Maegregor  v.  Macgregor,  it  was  held,  that 
the  tenancy  in  common  applied  only  to  the  shares 
of  the  original  takers,  and  not  to  the  issue  standing  in 
their  parents*  place.  Here  there  were  no  words  of 
severance  in  the  gift  to  the  issue,  and  he  must,  therefore, 
hold,  that  they  took  as  joint  tenants. 

It  was  unnecessary  to  decide  the  first  point. 

Wood,  V.-O.    I  Simpson  v,  Scottish  Union  Fire 
6,  9  March,  1868.  )    and  Life  Insurance  Company. 

Folicy  of  Insurance — 14  Geo,  3,  c.  78,  «.  83 — 
Right  of  Landlord  to  have  Money  dite  on 
Policy  effected  hy  Tenant^  applied  in  Rebuild' 
ing  Hottses, 

A  tenant  having  effected  a  policy  of  insurance  on  pro- 
perty which  has  been  destroyed  by  fire,  the  landlord  may, 
under  14  Geo.  3,  c.  78,  s.  83,  before  the  insurers  have 
settled  with  the  tenani,  require  the  iwmey  diu  under  the 
policy  to  be  applied  in  revnsta^ng  the  property ;  and,  if 
the  insurers  refuse,  his  remedy  against  them  is  at  Common 
Law,  by  mandamus. 

Whether  sect.  S^  of  the  above  Act  applies  to  property 
lying  unthoiU  the  bills  of  mortality;  quaere. 

This  case  came  on  upon  demurrer. 

The  plaintiff  was  the  lessor  of  two  houses  in  North 
Woolwich  Road,  Essex,  of  which  two  persons,  named 
^(iller,  were  tenants  from  year  to  year.  In  pursuance 
>f  an  agreement  with  the  landlord,  the  tenants  had 
nsured  the  houses  in  the  Scottish  Union  Fire  and  Life 
litriurance  Company,  for  500^.,  in  their  own  names. 

By  the  policy  of  insurance  this  sum  was  made  a 
harge  on  the  funds  appropriated,  by  the  constitution 
»f  the  company,  to  the  satisfaction  of  all  claims  on 
he  fire  policies  ;  and  the  individual  directors  and  share- 
lolders  were  exonerated  from  any  liability  thereunder, 
tot  provided  for  by  the  constitution  of  the  company. 

The  houses  having  been  burnt  down,  the  plaintiff  gave 
otice  verbally  to  the  secretary  of  the  company,  that  he 
laimed  to  be  entitled,  as  owner  or  lessor  of  the  premises, 
3  the  benefit  of  the  x>olicy,  and  to  have  the  insurance 
loney  expended  in  rebuilding  the  houses,  under  14 
rco.  3,  c.  78,  8.  83,  Subsequently,  he  sent  a  written 
otice  to  the  company  not  to  pay  any  money,  in  respect 
f  tlio  policy  to  either  of  the  Millers. 

The  Millers  abandoned  all  claims  under  the  policy, 
rhich  was  given  up  to  he  company  and  cancelled. 

Thereupon  the  plaintiff  proceeded  to  rebuild  the 
oiises,  and  in  so  doing  expended  certain  sums  which  he 
ad  received  from  other  insurance  companies ;  and,  in 
.idition,  moneys  of  his  own.    He  then  applied  to  the 


company  to  pay  over  to  him  the  amount  due  on  the 
Millers*  policy ;  but  his  application  was  refused. 

The  bill  was  filed  to  obtain  payment  from  the  com* 
pany  of  so  much  of  the  amount  due  on  the  policy  as 
should  appear  to  have  been  properly  expended  by  the 
plaintiff  in  rebuilding  the  houses  over  and  above  the 
sums  received  by  him  from  other  insurance  companies. 

Separate  demurrers  for  want  of  equity  were  put  in  by 
the  company,  and  the  secretary,  who  was  made  a  party 
for  purposes  of  discovery. 
The  points  mainly  discussed,  were  the  following : — 
1st.  Whether  sect,  83  of  the  Act,  14  Geo.  8,  c.  78, 
was  confined  in  its  operation  to  property  lying  within 
the  bills  of  mortality,  or  extended  to  the  country 
generally ;  on  which  point  the  following  cases  were 
cited, 

Vernon  v.  Smith,  5B.k  Aid.  1 ; 

Richards  v.  East,  15  M.  &  W.  244  ; 

Pilliter  V.  Phippard,  11  Q.  B.  347. 
2nd.  Whether,  the  policy  being  effectjjed  in  the  name 
of  the  tenant,  anything  could  be  recovered  in  respect 
of  it  beyond  damages  suffered  in  respect  of  the  tenancy  ; 
and  whether  the  landlord  could  recover  on  the  policy, 
on  this  point. 

The  Act  14  Geo.  3,  c.  78, 

Sadlers*  Company  v.  Badcock,  2  Atk.  554, 
were  referred  to,  and  cited. 

3rd.  Whether  the  plaintiff's  remedy  was  at  law  by 
mandamus,  or  in  equity  ;  it  being  argued  for  the  plaintiff 
on  the  authority  of. 

Law  V.  Indisputahle,  Jsc,  Company,  1  K.  &  J.  228» 

HtUchinson  v.  Wright,  25  Beav.  444, 
that  the  form  of  the  policy  gave  the  plaintiff  a  remedy 
in  equity. 

Sir  H.  Cairns,  Q.C7.,  and  H.  Cox,  were  for  the 
demurrers. 

JEveritt,  for  the  bill. 

Wood,  V.-C,  said,  that  the  landlord  ought  to  have 
made  a  distinct  request  to  the  company  to  lay  out  the 
insurance  money  in  rebuilding  his  houses ;  he  could  find 
no  sufficient  averment  in  the  bill  that  such  request  had 
been  made  ;  and  on  that  narrow  ground,  were  there  no 
other,  he  must  allow  the  demurrers. 

Ho  was  of  opinion,  however,  that  the  claim  of  a  tenant, 
from  year  to  year,  who  had  insured  his  house,  was  not  con- 
fined to  the  rent  for  which  he  was  liable  :  the  premises 
might  be  valuable  to  him  in  other  respects,  ashy  reason  of 
the  goodwill  of  the  trade  carried  on  there.  The  statute 
gave  the  landlord  the  right  to  require  the  company  to  lay 
out  the  money  claimed  in  rebuilding  the  houses ;  but  his 
request  for  this  purpose  must  be  made  before,  and  could 
not  be  made  after,  the  company  settled  with  the  tenant. 
The  duty  of  seeing  the  money  laid  out,  was  thrown  on 
the  company,  for  two  reasons  :  first,  in  the  interest  of  the 
public,  to  prevent  fraud :  and  secondly,  in  their  own 
interest,  because  no  more  ought  to  be  laid  out  than  was 
sufficient  to  erect  buildings  of  the  former  character  and 
description. 
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If  the  company  refused  to  do  this,  the  remedy  wag  by 
mandamus :  it  was  settled  by  a  series  of  decisions,  of 
which  Wealev.  The  West  Middlesex  WcUerworks  Company^ 
(1  J.  &  W.  858,)  was  one  of  the  earliest,  that  where  a  new 
right  waA  giyen  by  an  Act  of  Parliament,  the  remedy 
was  at  Common  Law  by  mandamns ;  but  if  a  new 
remedy  only  was  giyen  in  aid  of  an  old  right,  the  old 
remedies  of  course  were  not  interfered  with.  The  plaintiff, 
having  obtained  a  mandamus,  might  then  seek  the  assist- 
ance of  a  Court  of  Equity,  if  anything  was  being  done 
to  prevent  the  assets  of  the  company  being  applied  in 
satisfaction  of  his  claim ;  a  course  which  he  believed  had 
been. adopted  in  the  Lawr.  IndispiUaMe,  die..  Company. 

[Everitt  pointed  out  to  his  Honour  that  this  circum- 
stance did  not  appear  in  the  report.] 

He  must  hold,  however,  that  the  plaintiff  had  taken 
a  wrong  course  in  rebuilding  the  houses,  and  then  asking 
the  company  to  pay  the  money  to  him.  He  ought  to 
have  required  the  company  to  lay  the  money  out  in 
rebuilding,  and  if  they  refused,  his  remedy  was  by 
mandamus  to  compel  the  company  to  expend  it  in  this 
way. 

His  Honour  expressed  an  opinion  that,  if  the  case  was 
proper  for  the  interference  of  a  Court  of  Equity,  the 
Act  25  &  26  Vict.  c.  42,  might  apply,  and  the  Court 
would  not  require  the  plaintiff  to  proceed  first  in  a  Court 
of  law. 

He  accordingly  allowed  the  demtirrcrs ;  but,  as  the 
question  was  of  great  importance,  and  the  construc- 
tion of  the  statute  a  matter  of  great  nicety,  he  would 
give  leave  te  amend. 


Holroyd,  Comr.  |  j2,btjtler.* 

24  Feb.  1863.         ) 

Feme  Coverte  Prisoner  for  Debt — Bankruptcy 
Act,  1861,  s.  88 — Discretion  to  Impound  Pro- 
ceedings, 

A  feme  coverte  having  separate  estate  may  he  ad- 
judged bankrupt  in  respect  of  debts  incurred  by  her  be/ore 
ffiamage. 

The  Court  will  vm  the  discretionary  power  given  by 
sect.  88  of  (he  Bankruptcy  Act,  1861,  so  cu  to  afford  cre- 
ditors a  suffUisnt  protection  dgaingt  any  real  grievance. 

The  bankrupt  had  married  in  February,  1862,  being  at 
the  time  indebted  to  several  persons  in  a  total  amount  of 
1,4002.  Under  her  brother's  will  she  was  entitled  to  an 
income  of  200Z.  a  year,  as  to  which  there  was  a  question, 
whether  or  not  it  would  be  forfeited  on  her  bankruptcy. 
For  some  of  her  debts  actions  had  been  brought  against 
her  as  a  feme  sole,  and  against  her  husband  and  herself 
jointly  for  other  debts,  and  she  was,  after  her  marriage, 
taken  in  execution  on  a  judgment  obtained  in  one  of  the 
former  actions,  and  lodged  in  Chelmsford  gaol. 

Application  was  then  made  to  a  Judge  in  chambers, 

*  The  report  of  this  caao  has  been  unavoidably  delayed. 
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and  subsequently  to  the  Court  of  Exchequer,  for  kr 
release  from  gaol,  on  the  ground  of  coverture;  butvas 
refused,  as  it  was  said  that  she  hsd  separate  esUte 
applicable  to  the  payment  of  her  debts. 

She  was  duly  included  in  the  list  of  prisoners  for  d^bt 
returned  by  the  gaoler^  under  the  provisions  of  the  Act 
of  1861,  and  was,  on  the  attendanoe  of  the  K^irs 
on  the  21st  of  January  last,  adjudged  bankrapt  by  liis 
under  sect.  101  of  that  Act ;  but  he  refused  to  nuke  e 
order  for  her  release  from  custody,  and  referred  tbe  r-v 
of  jurisdiction,  then  raised  by  the  creditors,  to  the  (.'•el-' 
in  London. 

Her  husband,  who  was  also  in  prison  for  debt,  }ud :: 
like  manner  been  adjudged  bankrupt  on  the  ^h. 
November,  and  had  included  in  the  statement  ■.' 
accounts  filed  by  him,  his  wife's  debts  contracted  befv*. 
marriage.  His  adjourned  last  examination  and  app^ 
cation  for  order  of  discharge  was  fixed  for  the  26th  inr. 

Under  these  circumstances,  the  present  Imninpt 
applied  for  an  order  for  release  from  custody  under  ti 
101st  section. 

Sargoodf  Macrae,  and  Denney,  for  several  jud^pntr. 
creditors,  opposed  this  application,  and  applied  for  ^ 
order  to  annul  the  proceedings  in  bankruptcy;  ecs 
tending, 

1st.  By  the  general  rule  of  law,  a  feme  cmrif  ^ 
incapable  of  contracting  a  debt,  unless  as  a  sole  tn.! 
by  custom  of  the  city  of  London,  or  during  the  eiir  <^' 
other  civil  incapacity  of  her  husband  ;  now  a  state  i 
indebtedness  was  necessary  as  a  foundation  for  procee-. 
ings  in  bankruptcy ;  there  must  be  a  debt  to  be  pwrftl 
to  admit  of  the  order  of  adjudication  being  made.  Ht^ 
the  debts  of  the  wife,  by  the  act  of  marriage,  at  «i^ 
became  the  debts  of  the  husband,  from  which  she  cocJ 
not  seek  to  be  released  by  operation  of  law. 

2nd.  Special  provision  had  been  made  by  the  Act  1  & 
2  Vict.  c.  110  (the  Insolvent  Debtors*  Act),  forsachi 
case  as  this ;  but  under  the  new  Bankruptcy  Act  i 
seemed  to  be  a  casus  omissus.  But  even  if  the  terns  ■ 
sect.  100  of  the  Act  of  1861  were  wide  enough  to  mck- 
A  feme  coverte,  the  Court  would  not  use  its  discretion  *. 
sustain  a  bankruptcy,  the  only  purpose  of  which  ^^' 
fraudulently  to  deprive  creditors  of  the  chance  of  obtus 
ing  payment. 

His  HoKOVR  now  gave  judgment,  and  said  that  Jf' 
V.  Williams  (1  P.  Wms.  248),  Re  McWUliams  (1  Sci  * 
Lef.  169),  lockwood  v.  Salter  (5  B.  k  Ad.  303),  ^^^ 
authorities  on  the  point,  that  the  debts  of  a  wife,  e^-- 
tracted  dum  sola,  became,  on  marriage,  the  debts  of  ^^■ 
husband,  and  that  his  order  of  discharge  under  a  b&a* 
ruptcy  would  operate  as  a  discharge  to  her ;  thoogfa.  '^ 
the  event  of  her  surviving  him,  such  debts  would  ff"^ 
as  against  her,  vid.  Woodman  v.  Chapman  (1  Camp 
188). 

Still,  where  an  action  was  commenced  befoT«  t-' 
marriage,  and  judgment  afterwards  was  recovered  agai^'^' 
a  feme  coverte;  or,  where  there  was  a  joint  ac^* 
against  husband  and  wife  fmd  judgment  nooTtf*^^ 
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fane  caverU  in  both  cases  was  liable  to  be  taken  in 
execution,  and  this  Conrt  would  only  order  her  to  be 
discharged  if  it  appeared  that  she  had  no  separate 
property. 

The  real  question  was,  whether  the  bankrupt  came 
within  the  definition  of — a  prisoner  for  debt,  in  sect 
100  ;  for  it  might  be  said  that  if  no  provision  was  made 
for  the  management  of  her  property,  it  could  not  be 
intended  that  the  regulations  of  the  Act  affecting  the 
person  should  apply  to  her.  The  view,  however,  which 
he  took  as  to  the  intention  of  the  Legislature  in  omit- 
ting, in  the  Act  of  1861,  the  provisions  of  the  Insolvent 
Debtors'  Act  relative  to  separate  property  of  a  wife,  was 
this :  the  Legislature  either  altogether  disapproved  of 
the  principle  of  making  such  property  liable  to  her 
debts,  or  considered*  that  the  remedies  given  by  that  Act 
to  creditors  were  too  stringent.  However  this  might  be, 
sect.  100  of  the  Act  of  1861  was  framed  in  such  wide 
terms  as  to  include  the  case  of  a  married  woman,  and  he 
considered  that  the  discretionary  power  given  to  the  Court 
on  the  one  hand  to  annul  a  bankruptcy,  on  the  other  to 


impound  the  proceedings  therein,  at  once  prevented  the 
exercise  of  undue  pressure  on  such  debtor,  and  gave  an 
efficient  protection  to  the  creditor  against  any  substantial 
grievance. 

The  principle  on  which  the  Court  acted  in  annulling 
or  impounding  proceedings  in  a  bankruptcy  was,  that  it 
looked  upon  it  as  a  species  of  execution,  and  would  pre- 
vent any  abuse  of  them  as  a  process,  just  as  other  Courts 
would  do  in  the  case  of  their  own  writs  and  executions. 

Here  the  bankrupt  had  separate  property,  and  the 
Court  of  Exchequer  had,  on  that  ground,  refused  to 
release  her ;  the  only  effect  of  proceeding  in  the  bank- 
ruptcy would  be  to  enable  her  to  try  to  defeat  the 
process  of  the  detaining  creditors  by  an  application  for 
release  under  sect.  112  of  the  Consolidation  Act,  1849. 
Proceedings  in  bankruptcy  were  being  prosecuted  by  the 
husband  which  would  affect  these  debts  of  the  wife  ;  and 
as  long  as  she  declined  to  do  justice  to  her  creditors, 
this  Court  would  not  take  any  steps  to  assist  her. 

He  should  impound  the  proceedings  in  bankruptcy 
as  to  the  wife  until  further  order. 


Vou  L 


Y 
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House  of  Lords.  ) 
6,  13  March,  1863.    ) 


Crosslky  v.  Dixon. 


Present— The   Lord  Chancellor,  The  Lord  Kings- 
down,  and  The  Lord  Chelmsford. 

Patent — Licensee — EstoppeL 

The  licensee  of  a  patent  is  estopped  from  denying  its 
validity. 

The  appellants  in  this  case,  Sir  Francis  Crossley  and 
his  partners,  were  carpet  manufacturers  at  Halifax,  and 
owners  of  certain  patents  for  the  improTement  of  the 
manufacture  of  carpets  ;  the  respondent  was  a  carpet 
manufacturer  at  Kidderminster.  Up  to  Midsummer, 
1859,  the  respondent  was  in  partnership  with  one 
Shoolbred,  but  at  that  date  Shoolbred  retired,  and  the 
respondent  succeeded  to  the  entire  business.  In  1853, 
negotiations  took  place  between  the  appellants  and  the 
respondent's  then  firm,  and  in  the  autumn  of  that  year 
a  verbal  agreement  was  entered  into  between  them.  The 
nature  of  this  agreement  was  disputed.  On  the  behalf  of 
the  appellants  it  was  contended  that  it  was  a  licence 
determinable  by  the  respondent  at  pleasure,  but  never 
yet  determined,  to  use  their  patents  on  payment  of  cer- 
tain royalties,  accompanied  with  a  subsidiary  agreement 
to  supply  looms  for  working  the  patents.  The  respondent 
contended,  that  it  was  simply  an  agreement  for  supplying 
looms  and  for  payment  of  royalties  on  the  carpets  woven 
by  the  looms  supplied.  The  respondent  continued  to 
pay  royalties  on  the  carpets  woven  by  the  looms  supplied 
by  the  appellants  down  to  the  filing  of  the  appellants' 
bill  in  August,  1860 ;  but  between  January,  1856,  and 
December,  1859,  he,  at  first  for  his  firm,  and  afterwards 
for  himself,  obtained  from  Messrs.  Sharpe,  Stewart  k  Co. 
of  Manchester,  looms  which  the  appellants  contended 
were  identical  with  those  supplied  by  themselves,  and 
the  respondent  refused  to  pay  the  appellants  any  royalties 
in  respect  of  the  carpets  Woven  by  these  looms.  The 
appellants  thereupon  filed  their  bill  on  the  date  above- 
mentioned,  praying  a  declaration  that  the  respondent 
was  bound  to  account  for  and  pay  royalty  upon  all  fabrics 
woven  by  the  looms  supplied  by  Sharpe  &  Co.,  or,  in  the 
alternative,  an  injunction  to  restrain  the  respondent  from 
infringing  the  patents  of  the  appeUants  and  an  account 
of  profits. 

The  Vice-chancellor  Wood  made  a  decree  in  favour  of 
the  Messrs.  Crossley  upon  the  footing  of  a  licence,  but 
directed  an  inquiry  as  to  the  identity  of  Sharpe's  looms 
with  those  supplied  by  the  Crossleys.  On  appeal  the 
Lords  Justices  ordered  the  appeal  to  stand  over,  with 
liberty  for  the  Crossleys  to  bring  such  action  or  actions 


at  law  as  they  should  be  advised.    From  the  order  o:  i 
Lords  Justices  the  present  appeal  was  brought 

Sir  ff,  Cainu,  ft.  C,  and  CraekneU,  for  the  sppdkn 
The  order  of  the  Lords  Justices  was  wrong,  inajcr 
as  they  decline  to  decide  the  question  of  licence.  Tk 
was  only  one  question  of  fact  which  could  be  remittsl; 
a  Court  of  Law— the  question  of  the  identity  cf  tit 
machines ;  and  upon  that  there  is  no  real  contest 

The  evidence  of  a  licence  is  conclusive— a  licence  »i- 
the  respondent  has  never  determined. 

As  long  as  he  is  licensee  the  respondent  ctanot  disp*- 
the  validity  of  the  appellants*  patents, 
Hall  V.  Conder,  2  C.  B.  (N.  8.)  22  ; 
Taylor  v.  Hare,  1  Bos.  &  P.  N.  B.  260 ; 
Lawes  v.  Purser,  6  £.  &  B.  930  ; 
NoUm  V.  Brooks,  7  H.  &  N.  498. 
They  proceeded  to  adduce  circumstances  to  c^tjs 
the  identity  of  the  machines. 

RoU,  Q.C.,  and  W,  JL  Fisher,  for  the  respondenti, 

There  was  no  licence  in  the  case :  there  was  sinp'j^ 
agreement  to  purchase  certain  looms,  and  to  pajroyj^^'' 
on  the  carpets  manufactured  by  means  of  them. 

The  cases  of  estoppel  do  not,  therefore,  apply. 

There  ia  evidence  of  a  difference  between  the  macb* 

The  appellants  were  not  called  upon  to  reply. 


The  Lord  Chancellor  said,  the  case  pKsen.ec 
the  appellants,  was  one  upon  which  no  reasonable  c"*- 
could  be  entertained.     In  1854  the  respondent  ^p;^ 
to  the  appellants  for  a  grant  of  a  licence,  and  it  ^' 
ultimately  agreed  that  certain  machines  should  be  c* 
under  the  superintendence  of  the  appellants  for  th;^ 
of  the  respondent's  then  firm,  and  supplied  to  tl-^ 
Forty-two  machines  were  so  supplied  and  paid  lor  •: 
the  respondents,  who  had  ever  since  used  theic,  ^ 
had  paid  royalties  in  respect  of  thenL    It  vas  ma^^"* 
to  observe  that  the  respondents  bought  the  macbi^' 
altogether,  and  it  consequently  followed  that  Tori^l'' 
paid  eo  nomine  must  of  necessity  have  been  pai*  " 
respect  of  a  right  to  use  the  patents  of  the  appell^  ■■ 
The  agreement  still  subsisted,  the  respondent  still  a- 
use  of  it,  and  recognised  the  relation  of  licensee  bj  •* 
payment  of  royalties,  which  could  only  be  attribote' 
the  patent  rights  of  the  appellants.    It  was  first  cont^si- 
that,  notwithstanding  the  relation  of  licenser  and  lict^E^ 
the  respondent  was  at  liberty  to  deny  the  title  oi  - 
appellants  to  the  ownership  of  their  invention*: 
was  a  proposition  inconsistent  with  the  IsV}  ^  ^^  ' 
with  the  ordinary  usage  and  good  sense  of  mao^i^' 
the  respondent  being  at  liberty  to  have  as  many  w*^"" 
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made  as  he  pleaaed,  ou  pftyment  of  royaltiefl,  had  ob- 
tained other  similar  machines  from  different  quarten, 
and  contended  that  he  was  at  liberty  to  affirm  their 
user  to  be  no  invaaion  of  the  appellants'  patents  ;  first, 
because  of  the  invalidity  of  those  patents,  and  secondly, 
because  the  machines  differed  in  construction  and  prin- 
ciple. Assuming  the  identity  of  construction,  it  would 
be  impossible  to  hold  that  the  obligation  of  the  re- 
spondent not  to  deny  the  appellants'  rights,  did  not 
extend  to  the  second  as  long  as  he  used  the  first  set  of 
machines  :  the  obligation  to  recognise  the  validity  must 
extend  to  both.  As  to  identity,  the  whole  evidence 
ulduced  was  in  reality  in  favour  of  the  proposition  of 
the  appellants,  but  it  was  unnecessary  to  come  to  a  con- 
:;lusion  on  this,  because  an  inquiry  upon  it  was  part  of 
the  decree  of  the  Vice-Chancellor.  The  only  question 
jf  fact  was  made  subject  of  inquiry,  and  the  rest  was  a 
(nere  question  of  law.  There  was  no  reason  for  the 
ilteration  in  the  decree  of  the  Vice-chancellor,  or  for  send- 
ing the  appellant  to  a  Court  of  Law. 

His  Lordship  proceeded  to  show  that  the  order  of  the 
Lords  Justices  was  founded  upon  an  etroneous  assump- 
tion, that  the  relation  of  licenser  and  licensee  between 
Jic  appellants  and  respondent  had  determined.  There 
vas  one  observation  more  :  the  decree  of  the  Vice-Chan- 
^cllor  declared  that  the  defendant  was  not  entitled  to  use 
my  machine,  in  the  construction  of  which  the  plaintiffs' 
nventions  were  employed,  without  payment  of  royalty ; 
>ut  as  the  whole  decree  was  founded  on  the  continuance 
»f  the  relation  of  licenser  and  licensee,  and  as  the  licence, 
vhich  was  the  foundation  of  the  decree,  was  revocable  at 
he  pleasure  of  the  defendant,  he  submitted  that  the  gene- 
al  declaration,  which  was  imlimited  in  time,  required  a 
[ualification  by  the  addition  of  such  words  as  **  whilst 
he  defendant  continued  to  use  machines  under  the 
greeraent,  or  during  the  continuance  of  the  agreement, 
tctween  the  plaintiff  and  defendant.**  Subject  to  this 
hservation,  he  would  move  that  the  order  of  the  Lords 
ustices  bo  discharged,  and  the  petition  of  re-hearing 
rem  the  decree  of  the  Vice-chancellor  be  dismissed  with 
osts. 

The  Lord  Chelmsford  said,  their  Lordships  were 
iicler  the  disadvantage  of  not  knowing  the  grounds  on 
,*hich  the  order  of  the  Lords  Justices  proceeded.  Whether 
hey  were  right  or  wrong  depended  upon  the  nature  of  the 
uestions  to  be  determined,  and  the  evidence  adduced.  It 
'as  unnecessary  to  inquire  very  clearly  into  the  nature 
f  the  agreement,  whether  the  contention  of  the  plaintiffs 
r  of  the  respondent  was  right ;  because  the  defendant's 
abniission  was  sufficient.  In  the  fourteenth  paragraph 
f  his  answer  he  acknowledged  that  he  was  manufacturiug 
»rpets  by  means  of  the  looms  supplied  by  the  plaintiffs, 
lid  by  means  of  the  looms  supplied  by  Sharpe  &  Co.  In 
-le  twenty-third  paragraph  he  denied  that  he  was  acting 
nder  such  licence  as  the  plaintiffs  alleged,  and  added, 
I  humbly  submit  that  the  agreement  under  which 
purchased  and  make  use  of  the  looms  so  supplied  by 
le  plaintiffs  as  aforesaid,  extends  to  all  carpets  manu- 


factured by  means  of  looms  which  embody  the  inventions 
embodied  in  the  plaintiffs'  said  looms,  so  far  as  the 
plaintiffs  are  etUitled  to  the  exclvMve  use  or  application  of 
stteh  inventionsj  and  whether  such  looms  are,  or  were, 
constructed  by  the  plaintiffs,  or  by  any  other  person  or 

persons." 

The  question  then  was,  whether  the  defendant  being 
under  agreement  to  pay  royalties  for  goods,  manufactured 
by  the  plaintiffs'  looms,  and  other  looms  embodying  the 
plaintiffs'  inventions,  was  at  liberty  whilst  the  agree- 
ment was  subsisting  to  deny  the  plaintiffs'  right  to  their 
patents.  The  defendant  could  not  do  so  ;  he  could  not 
accept  the  agreement  and  deny  the  title,  though  he  might, 
at  his  peril,  put  an  end  to  the  agreement,  and  be  liable 
to  an  action  in  damages.  The  only  question,  therefore, 
was,  that  of  the  identity  of  the  machines.  His  Lord- 
ship proceeded  to  comment  on  the  evidence  of  identity, 
and  contended  that  here  there  was  ample  evidence  of 
exact  similarity :  indeed  he  could  not  help  thinking  that 
the  counsel  for  the  plaintiffs  were  entitled  to  a  declaration 
without  an  inquiry.  The  Vice-Chancellor,  however,  had 
thought  it  safer  to  direct  an  inquiry,  a  direction  entirely 
in  favour  of  the  defendant.  The  order  of  the  Lords 
Justices  could  not  be  supported,  and  the  decree  of  the 
Vice-chancellor  must  be  affirmed  with  the  alteration 
suggested  by  the  Lord  Chancellor. 

The  Lord  Kingsdown  concurred. 


Lord  OhonoeUor.  |   bucklakd  «.  Gibbins. 
14  March,  1863.      ) 

Injunction — Want  of  Priority/ — Benefit  ofHoldimf 

over  at  End  of  Leojae, 

Decree  of  the  Master  of  the  Rolls  {reported  ante,  p.  505) 
varied. 

In  this  case  (reported  ante,  p.  505)  the  Master  of  the 
Rolls  refiised  to  grant  an  iigunction  moved  for  by  the 
plaintiff,  but  made  an  interim  order,  afterwards  con- 
tinued by  consent,  to  keep  matters  in  statu  quo  until  an 
appeal  could  be  heard. 

An  appeal  had  been  set  down  by  the  plaintiff,  but 
before  it  came  on  to  be  heard,  the  defendants  in  the  suit 
ot  Bucklaiid  V.  Addns  had  submitted,  and  granted  the 
lease  required  of  them  by  the  plaintiff. 

Sojggallay^  0.0.,  and  Sehomberg,  for  the  plaintiff  sub- 
mitted that  they  were  now  clearly  entitled  to  an 
ii\]unction. 

Selufyn,  Q-C,  and  Joyce,  for  the  defendant. 

The  Lord  Chancellor  came  to  the  conclusion,  that 
the  defendant  had  not  brought  his  action  in  the  bond  fide 
prosecution  of  Ins  legal  right,  but  for  an  inequitable 
purpose,  and  said  that  an  injmiction  ought  to  be  granted. 
He  said  that  he  founded  his  judgment  on  facts  that  were 
not  presented  to  the  Master  of  the  Rolls,  and  admis- 
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sions  made  at  the  bar  and  not  appearing  upon  the 
pleadings  ;  he  thought  that  no  costs  of  the  salt  onght  to 
be  giyen. 

The  motion  viaa,  by  consent,  turned  into  a  motion  for 
decree,  and  a  peipetual  ixyunction  granted. 


Lords  Justices.  \  ^  Hope  Mutual  Life  Assub- 
18,  19  Mabch,  1868.  1  ance  CoMPAinr. 


IN 


Whiding-up  Order — Creditor — Doubtful  Dd>i — 
Companies*  Act,  1862,  «.  86. 

Wh£rc  (here  was  only  one  crtditor  of  a  company j  whose 
business  had  terminated,  and  the  debt  of  such  creditor 
was  douUfuIf  and  a  jvdgment  founded  thereon  was  alleged 
to  have  been  obtaified  under  circumstances  of  fraud,  the 
Court  refused  to  make  a  winding-up  order  until  inquiry 
Jiad  been  made. 

This  was  an  appeal  from  an  order  made  by  the  Master 
of  the  Rolls  for  winding-up  the  Hope  Mutual  Life  Assur- 
ance Company. 

This  company  was  registered  in  April,  1852.  In 
December,  1855,  the  company  was  consolidated  with  the 
Mitre  Assurance  Company,  which  company  undertook 
the  liabilities  of  the  Hope  Company,  and  recelTed  its 
assets.  At  that  time  there  were  outstanding  only  two 
policies  of  assurance  of  lOOZ.  each,  two  life  annuities, 
together  amounting  to  40/.  a-year,  and  a  policy  of  assur- 
ance, the  foundation  of  the  present  claim.  This  last 
policy  had  been  effected  by  one  Gallis,  in  1855,  for  a 
year,  in  the  sum  of  1,200/. 

There  was  in  the  xwlicy  a  clause  to  the  effect,  that  the 
sum  assured  should  be  paid  out  of  the  assets  of  the  com- 
pany only,  and  not  by  the  shareholders  personally.  Soon 
after  the  policy  was  effected,  Gallis  went  abroad,  and  was 
never  afterwards  heard  of  by  the  company. 

In  1857,  one  Schlapffer,  who  professed  to  have  ob- 
tained letters  of  administration  to  Gallis'  estate,  brought 
an  action,  founded  on  the  policy,  against  the  company, 
to  which  they  pleaded,  amongst  other  things,  that  Gallis 
was  not  then  dead,  or,  at  all  events,  had  not  died  during 
the  continuance  of  the  policy.  These  pleas  were  put  in 
under  a  resolution  to  that  effect  passed  by  the  directors 
of  the  Mitre  Company,  many  of  whom  had  formerly 
been  directors  of  the  Hope  Company.  At  that  time  the 
manager  of  the  Mitre  Company  was  a  person  named 
Strausberg,  and  he  afterwards  became  a  director.  He,  after 
the  pleas  had  been  put  in,  gave  instructions  to  withdraw 
them,  and  to  sign  judgment,  which  was  accordingly  done 
on  the  18th  of  June,  1858.  On  the  12th  of  August, 
1858,  Schlapffer  assigned  the  judgment  to  Strausberg,  by 
a  deed  which  purported  to  be  made  in  pursuance  of  an 
agreement,  dated  the  11th  of  February,  1858,  and  in 
consideration  of  the  fuU  amount  of  the  judgment  debt 
In  December,  1858,  Strausberg,  under  Schlapffer*s  name, 
made  an  application  in  the  Judge's  chambers  calling 


upon  certain  former  shareholders  in  the  Hope  CompC; 
who  had  received  shares  in  the  Mitre  Company  in  b'? 
of  their  shares  in  the  former  company,  to  diov  ns.% 
why  execution  should  not  issue  against  them ;  this  sp:' 
cation  was  refused  with  costs,  upon  the  gnnmd  thit 
policy  contained  the  clause  above  mentioned. 

Strausberg  afterwards  assigned  the  judgment  to  '^ 
petitioner  Bowes  (as  trustee  for  a  solicitor  Edwards,  r. 
advanced  the  money).    The  consideration  paid  waa  V 
in  money,  and  700Z.  in  bills,  which  had  beea  K-zr. 
by  Strausberg,  and  which,  it  was  alleged,  were  in: 
worthless. 

On  the  25th  of  February,  1862,  a  writ  of  «».  .^ 
revive  the  judgment,  was  taken  out  by  Edvarij, . 
Bowes'  solicitor,  at  suit  of  Schlapffer  against  W:: 
a  former  shareholder  in  the  Hope  Company.  T 
declaration  White  pleaded,  amongst  other  things  - 
the  judgment  was  satisfied  by  payment ;  that  th^  .-- 
ment  had  been  obtained  by  fraud ;  and,  lastly,  tii' 
judgment  obtained  in  an  action  on  the  policy,  ti 
contained  the  special  clause  above  mentioned,  pT  ■ 
remedy  against  the  shareholders-  Since  these  ple^- 
been  put  in,  no  further  proceedings  had  been  tai- 

the  action. 

The  liabilities  in  respect  of  the  two  policies,  aai  .'- 
two  annuities,  which  were  still  outstanding,  b. 
provided  for  by  the  directors  of  the  Hope  ConipBy^ 
were  also  directors  of  the  Mitre  Company. 

On  a  petition  presented  under  25  &  26  Vict,  c  59;  i 
the  Master  of  the  Rolls  made  an  order  for  the  ^-^ 
up  of  the  company,  on  the  ground  that  there  ^  - 
existing  effective  judgment ;   and  from  this  owr 
company  now  appealed. 

ffobJiouse,  Q.C.,  and  Beavan,  for  the  appeUa:i*^ 
tended,  that  where  there  was  but  a  single  debt,  a:' 
of  such  a  suspicious  character,  as  in  the  present  ■-• 
would  be  a  great  hardship  for  the  company  to  it'' 
the  expense  of  a  winding-up  under  the  Court,  as 
the  petitioner  being  a  mere  assignee  of  a  chose  in  - 
was  affected  by  the  fraud  under  which  the  judgmts:- 
been  obtained, 

Priddy  v.  Rose,  8  Mer.  86 ; 
and  that,  under  such  circumstances,  the  Coort,  :^ 
exorcise  of  the  discretion  given  to  it  by  the  S6th  «c" 
the  above  Act,  would  either  dismiss  the  petitios.  ■' 
least,  not  make  the  order  without  an  inquiry  u:'  - 
circumstances  of  the  case. 

SouthgaU,  Q-C,  for  White,  appeared  to  sap?-- 
appeaL 

Selwyn,  Q,C.,  and  lUa^rgh,  for  tihe  responded:. 
noticing  that  Bowes  and  Edwards  were  in  no  wsy  ? ' 
to  the  alleged  fraud,  contended  that  ttere  was  no  t.r. 
to  show  that  the  debt  upon  the  polil?  v<»  &' '  ^ 
Jide  debt.    They  said,  that  the  jndSMMit  of  the  K-< 
the  Rolls  went  upon  the  prine^l^  fStaX  t  ^^' 
could  impeach  a  judgment  wideklMJlaot  bMB  "* " 
and  where  no  proceedings  liwl  llMlll-tite  ^ 
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object ;  and  argaed  that  this  principle  was  applicable  to 
the  present  case. 

Next,  with  reference  to  the  position  of  the  petitioner, 
thoy  argued,  that  he  was  unable  to  pursue  any  remedy 
against  the  shareholders,  even  though  they  might  not 
Imve  paid  up  the  full  amount  of  their  shares,  when  the 
policy  contained  a  clause  such  as  the  one  in  the  present 
instance, 

UcUketY,  MerchajU  Traders^  <fcc.,  Company ^  18  Q.B. 
960; 

ffalkt  v.  DowdcUl,  18  Q.  B.  2  ; 

Jie  Athenaeum  Company  and  Prinse  of  Wales*  Com* 
pany,  John.  80 ; 
and  that,  as  he  could  not  pursue  the  assets  of  the  com- 
pany which  no  longer  existed,  or,  at  all  events,  had 
passed  into  other  hands,  ho  had  no  means  of  enforcing 
his  claim,  except  in  the  mode  now  adopted. 

Hobhouae,  Q.C.,  in  reply,  contended  that  the  jndg* 
ment  was  either  founded  upon  a  debt  not  due  and  was 
fraudulently  obtained,  or,  if  the  debt  on  the  policy  were 
really  due,  it  was  paid  by  Strausberg,  as  he  was  the 
proper  person  to  pay  it,  being  the  manager  and  repre- 
sentative of  the  Mitre  Company,  and  the  money  with 
which  it  was  paid  was  alleged  to  have  been  that  of  the 
Mitre  Company. 

The  CoiTBT  considered  that,  under  the  circumstances, 
no  proceedings  imder  the  order  ought  to  be  taken  until 
an  inquiry  had  been  made  as  to  the  company's  liability 
on  the  policy,  and  as  to  the  nature  and  effect  of  the  various 
dealings  with  the  judgment  on  the  assumption  that  it 
was  founded  on  real  liability. 

The  matter  stood  over  in  order  to  settle  the  mode  in 
which  these  inquiries  should  be  made. 

19  Mabch. 

On  this  day  the  respondents,  by  their  counsel,  re- 
fusing to  enter  into  any  evidence  in  support  of  the  judg- 
ment, and  insisting  that  the  appellants  ought  to  file  a 
bill,  or  take  some  proceedings  to  set  it  aside,  their 
Lordships  discharged  the  order  made  by  the  Master 
of  the  Rolls,  with  costs. 


Hall  v.  Barrows. 


Master  of  the  Bolls. 
27  Feb.,  16  Mabch,  1863. 

Trade-Mark — Wlhctlier  Partnership  Assets- 

Goodurill, 


Ttic  exeetUors  of  a  deceased  partner  held  entitled  to  have 
tJie  partnership  premises  (Uu  freehold  of  which  belonged 
to  tJie  firm)  and  the  business  sold  in  the  most  advantageous 
manner,  tohetJier  as  a  going  concern  or  otherwise. 

Where  a  trade-mark  used  by  the  firm  appears  to  Juxve 
been  intended  to  denote  the  persons  by  whom  the  marked 
articles  were  manufacturedf  it  will  not  be  included  in  tlte 
sale. 

Secus,  wTiere  U  was  intended  to  denote  9he  place  wTiere 
they  were  memufact^ed% 


Semble,  there  is  property  in  a  trade-mark.  Blanchard 
V.  Hill,  2  Atk.  484,  doubted. 

Semble,  neither  lengthened  user  nor  reputation  in  the 
market  is  essential  to  entitle  a  trade-mark  to  protection. 

This  was  the  hearing  of  a  suit  instituted  by  the 
executors  and  devisees  in  trust  of  Joseph  Hall,  one  of 
two  co-partners  in  a  firm  of  ironmasters,  against 
William  Barrows  the  surviving  partner,  for  the  purpose 
of  having  the  partnership  business,  and  the  stock,  good- 
will and  effects  thereof  sold,  and  the  proceeds  divided. 

The  principal  question  was,  whether  a  trade-mark, 
which  had  been  used  by  the  firm,  formed  part  of  the 
assets  of  the  partnership  or  survived  to  Barrows. 

Previously  to  1884,  the  testator  Hall  had  been  carry- 
ing on  certain  ironworks  at  Bloomfield,  in  the  parish  of 
Tipton  in  Staffordshire,  in  partnership  with  Eichard 
Bradley  A  F.  T.  Welch,  under  the  firm  of  Bradley, 
Welch  k  Hall.  This  firm  used  as  a  mark  the  letters 
"B.  W.  H.,"  with  a  unicorn's  head  above.  In  1834 
Welch  retired  in  favour  of  the  defendant  Barrows,  and 
the  new  firm,  whose  style  was  *' Bradley,  Barrows  & 
Hall,"  began  to  use  as  their  trade-mark  the  letters 
"B.  B.  H.,"  with  a  crown  above.  In  1844,  Bradley 
retired  in  favour  of  John  Joseph  Bramah,  the  style  of 
the  firm  then  becoming  ''Bramah,  Barrows  &  HalL" 
Bramah  died  in  1846,  and  Barrows  and  Hall  purchased 
his  share  in  the  business  from  his  executrix,  and  con- 
tinued to  carry  on  the  works  in  partnership. 

Certain  partnership  articles  dated  the  3rd  of  May, 
1847,  provided  that  the  co-partnership  between  Barrows 
and  Hall  should  continue  for  the  residue  of  a  term  of 
fourteen  years  from  the  7th  of  May,  1844,  determinable 
as  thereinafter  mentioned,  under  the  style  or  firm  of 
"  Barrows  &  Hall,"  and  that  the  Bloomfield  Ironworks, 
with  the  houses,  lands,  mines,  and  premises  adjoining, 
and  belonging  to  the  said  co-partners,   including  the 
machinery  and  apparatus  attached  thereto,  and  the  stock 
in  trade,  implements,  tools,  and  other  property  belong- 
ing to  the  said  business,  with  the  money  then  embarked 
by  the  said  co-partners  in  such  business,  and  all  debts 
and  accounts  then  due  to  the  said  joint  trade,  should  be 
taken  as  the  then  present  capital  of  the  partnership,  and 
belong  to  the  said  co-partners  in  equal  shares  ;  and  that 
the  said  ironworks  and  hereditaments  should  be  holden 
as  personal  estate ;    and  that  upon  the  settlement  of 
the  yearly  accounts  of  the  said  joint  trade,  the  profits 
thereof  should  be  equally  divided  between  the  said  co- 
partners; and  that  if  either  of  the  co-partners  should 
die  before  the  expiration,  or  other  sooner  determination 
of  the  said  co-partnership,  it  should  be  lawful  for  him, 
by  his  will  or  other  instrument,  to  nominate  a  son  or 
sons  to  succeed  him  as  therein  mentioned  ;  and  that  in 
default  of  such  nomination,  the  executors  or  adminis- 
trators of  the  partner  so  dying  should  be  entitled  to  his 
share  in  the  capital  and  increase  of  the  co-partnership, 
and  in  that  case  the  surviving  partner  should  have  the 
option  of  taking  to  himself  all  the  stock  belonging  to 
the  co-partnership  on  paying  to  the  executors  or  adminis- 
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trators  of  the  party  bo  dying,  the  amoimt  or  Talue  of 
the  share  of  such  deceased  partner,  or  otherwise  the 
co-partnership  should  be  finally  dissolved. 

The  partnership  term  expired  on  the  7th  of  May, 
1858,  but  Hall  and  Barrows  continued  to  carry  on  the 
business  in  the  same  manner  without  any  new  articles 
or  agreement  until  Hall's  death  in  January,  1862. 

The  co-partners  were  jointly  seised  in  fee-simple  of  the 
Bloomfield  Ironworks.  There  were  certain  other  less 
extensive  works,  held  by  them  on  yearly  tenancies ;  but 
these,  though  mentioned  in  the  pleadings,  were  not 
referred  to  during  the  arguments. 

The  firms  of  Bramah,  Barrows  &  Hall,  axui  Barrows  & 
Hall,  had  continued  to  use  the  trade-mark  adopted  by 
Bradley,  Barrows  &  Hall.  It  was  admitted  that  all  the 
three  firms  had  always  marked  four-fifths  of  their  iron 
with  the  mark,  and  had  had  the  ezclusiy^  use  thereof, 
and  that  it  had  acquired  a  very  high  reputation  in  the 
iron-trade. 

The  defendant  Barrows  was,  after  Hall's  death,  desirous 
of  purchasing  Hall's  share  ;  but  be  considered  that  the 
goodwill  of  the  business,  and  the  exclusive  right  to  use 
the  trade-mark,  were  not  to  be  taken  into  account  in 
estimating  the  value  of  Hall's  share,  while  the  plaintiffs 
insisted  that  these  ought  to  be  taken  into  account,  and 
that  the  business  ought  to  be  sold  as  a  going  concern. 

Selwyn,  Q.C.,  and  £dduf,  for  the  plaintifls,  cited,  in 
support  of  their  contention  as  to  the  goodwill, 

Smith  V.  Everett,  27  Beav.  446 ; 

Mellersh  v.  Keen,  27  Beav.  236  ;  28  Bear.  453 ; 

Cook  V.  CoUingridge,  Jac.  607 ;  27  Bear.  456 ; 

Bradbury  v.  Dickens,  27  Beav.  58 ; 

Wade  V.  Jenkins,  2  Qiff.  509 ; 

Churton  r.  Douglas,  John.  174 ; 
and  argued,  that  the  trade-mark  was  as  much  a  part  of 
the  assets  of  the  partnership  as  the  goodwill. 

HobhouH,  Q.a,  and  Fischer,  for  the  defendant,  dis- 
puted the  right  of  the  plaintiffs  to  have  the  business 
sold  as  a  going  concern,  and,  as  to  the  trade-mark, 
argued,  that  there  was  no  right  of  property  in  a  trade- 
mark, 

Ths  Collins  Company  v.  Brown,  8  K.  &  J.  428,  426 ; 

Blanchard  r.  Hill,  2  Atk,  484  ; 

Southern  v.  Ifow,  Popham,  143; 

Cro/t  V.  Day,  7  Beav.  84,  88. 
[The  Master  of  the  KoUs  referred  to 

Motley  v.  Dovmham,  3  My.  &  Cr.  1,] 
A  trade-mark  is  very  similar  to  the  name  of  a  firm, 
and  a  surviving  partner  is  entitled  to  use  the  name  of 
the  firm, 

Webster  v.  WebOer,  8  Swan.  490  n. ; 
and  to  restrain  the  executor  of  the  deceased  partner  from 
using  it» 

Lewis  r.  Langdon,  7  Sim.  421 ;  also, 

Bobsrtson  v.  Quiddington,  28  Bear.  529  ; 

Davies  v.  Hodgson,  25  Beav.  177. 
The  trade-mtfk  led  the  public  to  believe  that  the  iron 
marked  with  it  was  manufactured  by  a  particular  firm, 


and  by  selling  the  right  to  use  the  mark,  tlie  Coor. 
would  be  enabling  the  purchaser  to  ccHnnut  a  fimad. 

The  Court  could  not  either  depzire  the  defendant  d 
the  right  to  use  the  trade-mark,  or  confer  that  rigi:  : 
any  one  else.  The  value  of  the  ri^^t  depended  upon  u 
exdusiveness. 

The  Master  of  the  Rolls  said,  that  there  clta::' 
must  be  a  reference  to  Chambers  to  ascertain  vhether  ::• 
business  ought  to  be  sold  as  a  going  concern.  Her?  *^ 
land,  buildings,  furnaces,  &c.,  were  all  uu^oded  in  O 
partnership  assets,  and  they  muat  be  sold  to  the  l^:*^ 
advantage.  As  the  Court  could  not  ocxmpel  the  defesiii^ 
to  continue  to  carry  on  the  busineaa  until  the  ssK^ 
manager  must  be  appointed  if  he  should  be  miwillizi;;  t 
do  so.  As  to  whether  the  trade-mark  \ras  to  he  >lU 
and  if  so,  upon  what  terms,  and  whether  the  defextdir 
was  to  be  restrained  from  using  it ;  ho  mnst  hear  a  replT 

Selvfyn,  Q.  C  (in  reply),  said,  that  the  right  te  -^ 
the  words  *' Household  Words,  conducted  by  Cia:k 
Dickens,"  had  been  sold  in  Bradbury  v.  IHckens^ 

[The  Master  of  the  Bolls.— Of  eoorse  the  title  of. 
book  is  property,] 

The  defendant,  in  that  case,  eontended  nnsacceasfbUr, 
that  it  would  be  a  fraud  upon  the  pubHc  to  seU  the  li^: 
to  use  such  words. 

Supposing  two  partners  to  die  on  saccessive  days,  ti 
trade-mark  would,  if  the  defendant's  contention  neM 
well-founded,  belong  altogether  to  the  snrviTor. 

The  value  of  iron  depended  in  part  upon  the  pk?e ::' 
manufacture  (Motley  v.  Doumham)  ;  and,  althoi^  tz^ 
letters  "B.  B.  H."  might  have  originally  npnse^ttl 
the  initials  of  the  firm,  that  ceased  to  be  the  case  is 
1847;  and  "B.  B.  H."  iron  had  since  then  beoi  li^ 
name  for  the  iron  manufactured  at  the  Bloooi^i 
Works. 

The  Mastek  of  the  Rolls  said,  that  the  two  qpss- 
tions  upon  which  he  had  reserved  his  judgment  we:?. 
(1),  whether  the  trade-mark  ought  to  be  aold  togeth? 
with  the  works  ;  and  (2),  whether  the  surviTing  pams: 
could  be  restrained  from  himself  using  the  mark.    B' 
was  of  opinion,  that  both  questions  most  be  answered  ii 
the  negative ;  but  before  giving  his  reasons  for  this  wr- 
clusion,  it  was  necessary  that  he  should  ^rst  state  hi^ 
opinion  as  to  trade-marks  in  general.     There  were  nr. 
kinds  of  trade-marks.     They  either  denoted  the  ^- 
where,  or  the  person  or  persons  by  whom,  the  articles  t. 
which  they  were  attached  were  manufactured.   BlaHcAar^ 
V.  IfUl  (2  Atk.  484)  had  been  cited  to  establish  tin: 
there  was  no  property  in  a  trade-mark,  or  at  least,  noEt 
which  Equity  would  recognise.     In  that  case  the  Lori 
Chancellor  had  held  that  an  iiyunction  on^t  not  to  !• 
granted  to  restrain  one  trader  from  using  the  'm^'f  mark 
with  another,  unless  it  were  done  with  a  ftaodoleat 
intent ;  but  he  doubted  whether,  notwithatniU^g  hssd 
Hardwicke's  high  authority,  that  case  would  now  he 
followed.     The  books  were  certainly  fdl  of  c«Mt  in 
which  trade-marks  had  been  proteote4  in  Mn  tlMMinm  o^ 
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any  fraudulent  intent.  In  Webiter  y,  Wehster  it  was  sug- 
gostcd  that  the  use  of  a  deceased  partner's  name  was  a 
fraud  upon  the  public,  but  the  Lord  Chancellor  said,  "  the 
fraud  upon  the  public  is  no  ground  for  the  pkintiff's 
coming  into  this  Court."  In  fact,  the  Court  never  inter- 
fered for  the  protection  of  the  public,  except  at  the  suit 
of  the  Attomey-GeneraL  It  must,  therefore,  be  con- 
ceded, that  there  was  some  species  of  property  in  a 
trade-mark,  though  like  property  in  a  goodwill,  it  was  of 
a  very  evanescent  character. 

It  had  sometimes  been  supposed  that  a  person  could 
only  acquire  a  property  in  a  trade-mark  through  its  having 
been  used  by  him  for  a  considerable  time  and  having 
acquired  a  certain  reputation.  But  His  Honour  doubted 
whether  this  view  was  correct.  If  a  trade-mark  had 
once  been  disused,  it  ceased  to  be  entitled  to  any  pro- 
tection ;  on  the  other  hand,  if  a  trade-mark  had  been 
originally  adopted,  and  was  still  being  used,  it  was 
entitled  to  protection,  although  it  had  not  acquired  a 
reputation  in  the  market.  To  hold  otherwise,  would 
make  it  necessary  to  decide  the  very  difficult  question, 
whether  the  mark  had  acquired  a  value  in  the  market. 
The  fact  that  other  persons  had  adopted  the  mark,  would 
show  that,  in  their  opinion,  it  had  acquired  a  value. 
To  require  a  previously  established  reputation,  would 
enable  active  rivals  to  prevent  a  person  from  ever 
acquiring  a  trade-mark  of  his  own. 

The  preceding  observations  applied  to  both  kinds  of 
trade-marks,  but  there  was  an  important  difference 
between  the  two  kinds.  In  Motley  v.  DotonharOj  Lord 
Cottenham  seemed  to  have  considered  that  the  letters 
''  M.  C*  denoted  that  the  tin  plates  marked  with  them 
wero  manufactured  in  a  particular  place.  If  this  had 
been  the  case  here— if,  fot  instance,  the  mark  had  referred 
to  the  Bloomfield  Ironworks— he  should  have  been  of 
opinion  that  the  trade-mark  would  have  been  properly 
sold  with  the  works ;  and  in  such  luue  the  exclusive  right 
to  use  the  mark  would  have  been  secured  to  the  pur- 
chaser. In  the  present  case,  the  mark  appeared  to  him 
to  denote  the^  persons  by  whom  the  article  was  manufac- 
tured. There  was  a  celebrated  firm  of  Bodgers  at 
Shefiield  who  marked  their  name  upon  their  goods ;  they 
would  not  have  lost  their  right  to  this  mark  by  removing 
from  Sheffield  ;  the  mark  would  have  followed  them  any- 
where. A  mere  name,  however,  could  be  used  by  any  other 
person  bearing  the  name,  which  circumstance  induced 
manufacturers  to  adopt  marks  in  addition  to  or  in  substi- 
tution for  their  names.  Here,  the  letters  '*B.  B.  H.," 
with  a  crown  above  them,  were  adopted  to  denote  the  firm 
which  manufactured  the  goods.  It  would  be  a  fraud  to 
give  a  person  unconnected  with  the  former  firm  a  right  to 
hold  out  that  he  represented  the  firm.  The  case  of  WehsUr 
V.  Websimr  established  the  right  of  the  surviving  partner 
to  continue  to  use  the  old  name.  Child  &  Co.,  and 
Coutts  k  Co.,  were  familiar  instances  in  which  a  firm  had 
continued  to  use  the  same  name  for  many  yean  after 
there  had  ceased  to  be  any  partner  bearing  the  name,  and 
this  deceived  no  one.  Consequently,  the  Court,  oould  not 
either  iatarfere  with  the  surviving  partner's  use  of  the 


mark,  or  give  a  right  to  use  it  to  a  new  person.  All  good- 
will which  belonged  to  the  place  of  manufacture  would  be 
sold  with  the  works,  but  not  the  right  to  use  any  device 
to  show  that  the  same  firm  continued  to  carry  on  the 
business. 

Master  Of  the  BoIlfl.(  ^   '^^  Maktport  akd 
U  March,  1863.        J      Carlisle  Railway  Com- 

\        PANT. 

Practice — Railway  Companies — Amalgamaliim-^ 
Costs  of  Re-investment — Apportionment, 

Three  companies  severally  paid  into  Court  certain  pur- 
chase moneys,  and  subseqitently  two  of  them  amalga- 
mated:— 

Held,  Ihaltf  in  dividing  the  eosts,  the  two  amalgamated 
companies  must  be  treated  as  separate  companies. 

This  petition  which  was  before  the  Master  of  the  Rolls 
on  the  28th  of  February,  1863  (reported,  a/nte,  p.  606, 
where  the  facts  are  sufficiently  stated),  was  again  men- 
tioned, for  the  purpose  of  obtaining  hia  Honour's  decision 
on  a  point  which  was  overlooked  on  the  former  hearing, 
viz.,  whether  the  costs  of  the  re-investment  (other  than 
the  ad  valorem  stamp  on  the  conveyance)  should  be 
divided  into  two  equal  parts,  whereof  the  Maryport  and 
Carlisle  Company  and  the  Stockton  and  Darlington  Com- 
pany should  each  pay  one,  or  into  three  equal  parts, 
whereof  the  Maryport  and  Carlisle  Company  should  pay 
one,  and  the  Stockton  and  Darlington  Company  (as 
representing  the  South  Durham  Company  and  the  Eden 
Valley  Company)  should  pay  two. 

Wickens,  for  the  petitioner. 

De  Qex  contended,  that  the  Stockton  and  Darlington 
Company  ought  to  bear  only  a  moiety  of  the  costs ;  that 
the  liabilities  of  the  companies,  in  respect  of  the  costs  of 
re-investment,  should  be  considered  with  reference  to  the 
time  of  re-investment,  and  not  with  reference  to  the  time 
of  paying  the  money  into  Court. 

0,  HaU,  for  the  Maryport  and  Carlisle  Company,  was 
not  called  upon. 

The  Master  of  the  Rolls  said,  that  the  entire 
liabilities  of  the  South  Durham  Company  and  the  Eden 
Valley  Company  had  been  transferred  to  the  Stockton  and 
Darlington  Company,  and  amongst  them  was  included 
the  liability  to  pay  the  costs  of  re- investment  of  the  sums 
paid  into  Court  by  each  of  the  dissolved  companies.  The 
Stockton  and  Darlington  Company  could  not  make  use 
of  the  accidental  circumstance  of  the  subsequent  union 
with  themselves  of  the  two  companies,  in  order  to  throw 
upon  the  Maryport  and  Carlisle  Company  a  portion  of 
those  costs,  which,  but  for  such  union,  the  South  Durham 
and  the  Eden  Valley  Companies  respectively  would 
have  had  to  pay,  and  which  were  included  in  the  liabili- 
ties which  the  Stockton  and  Darlington  Company  had 
taken  upon  themselves.  The  costs  must  be  divided  in 
the  same  manner  as  if  the  South  Durham. and  the  Eden 
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Valley  Companies  still  existed  as  separate  and  indepen- 
dent companies ;  and  the  Stockton  and  Darlington  Com- 
pany must  x>ay  the  costs  which,  on  the  principle  adopted 
in  Ex  parte  tlie  Bishop  of  London  (2  De  G.  F.  &  J.  14), 
would  have  been  payable  by  the  two  companies  if  no 
dissolution  or  amalgamation  had  taken  place. 


Stuart,  V.-C.  |  Biddttlph  v.  The  Vestby  of  St. 
12  Mauch,  1868.  i     George's,  Haxoyeb  Squabe. 

The  Ifetropolis  Local  Management  Act,  18  d&  19 

Vict,  c.  120,  «.  88. 

UtuUt  18  <fe  19  Viet,  c,  120,  a.  88,  the  watry  have  no 
power  of  compulsorily  piacing  urinals  so  as  to  injure 
adjacent  property. 

This  was  a  motion  for  injunction. 

The  vestry  of  St.  George's,  Hanover  Square,  in  exer- 
cise of  the  powers  given  by  the  88th  sect  of  the  Metro- 
polis Local  Management  Act  (18  &  19  Vict.  c.  120), 
passed  a  resolution  that  a  urinal  should  be  placed  at  a 
certain  spot  in  Grosvenor  Place.  The  plaintiff,  who  was 
the  lessee  of  a  house  on  the  opposite  side  of  the  road, 
and  the  owners  or  occupiers  of  a^acent  houses,  pre- 
sented a  memorial  to  the  vestry  against  their  carrying 
out  their  resolution  ;  but,  notwithstanding  this,  the 
vestry,  after  consideration  of  the  matter,  determined  to 
do  so  ;  whereupon  the  plaintiff  filed  the  bill  in  this  cause 
for  the  purpose  of  obtaining  an  injunction  to  restrain  the 
defendants  from  making  the  proposed  construction, 
alleging  that  the  consequence  of  it,  if  made,  would  bo  a 
depreciation  of  the  value  of  his  property,  which  was 
worth  500^.  a  year,  to  the  extent  of  25  per  cent. 

Matins,  Q,C.,  Martindate,  and  i^.  0.  Haynes,  for  the 
plaintiff,  contended  that  the  defendants  had  no  right,  in 
defiance  of  the  objections  of  the  owners  of  adjacent  pro- 
perty, and  without  the  consent  of  the  owner  of  the  soil, 
which,  they  argued,  was  vested  in  the  Crown,  to  make 
such  a  constructiou,  and  thereby  create,  in  violation  of 
the  Common  Law  rights  of  such  owners,  a  nuisance, 
which  was  quite  unnecessary,  or,  at  all  events,  might  be 
placed  in  a  much  more  convenient  spot  than  that  pro- 
posed.    They  cited, 

Coats  V.  TJie  Clarence  Railway  Company,  1  Russ. 
&  M.  181 ; 

Stainton  v.  Woolryeh,  23  Beav.  225  ; 

Tinkler  v.  Board  of  Works  for  WandswortJi  District, 
1  Giff.  412  ;  2  De  G.  &  J.  261. 

Bacon,  Q.C.,  and  Schombcrg,  for  the  defendants,  con- 
tended, that  by  the  96th  sect,  all  streets,  and,  therefore, 
by  the  interpretation  of  that  word  given  by  the  250th 
sect,  the  sx>ot  in  question,  were  vested  in  the  vestry,  and 
that  it  was  unnecessary  for  the  vestry  to  ask  the  con- 
sent or  acquiescence  of  any  person,  although  they  were 
bound  to  exercise  their  powers  in  a  discreet  and  proper 
manner;  but  that  this  had  been  done  in  the  present 


case,  for  the  public  accommodation^  and  the  nece^Jtr  if 
putting  an  end  to  an  existing  nnisanoe,  of  whidi  -M- 
dence  had  been  given,  required  that  the  resolurloa  . 
the  vestry  should  be  carried  out.  They  argued  iL: 
the  exercise  of  the  powers  given  by  the  8Sth  sect.  wov.. 
always  involve  the  creation  of  a  nuisance  to  somebo.. : 
but  that  the  advantage  of  the  puhlic  was  to  be  ca- 
sidered  paramount,  and  as  legalising  sach  nuiaai; 
adding  that  no  argument  had  been  pat  forward  on  't 
present  occasion  by  the  plaintiff  which  might  n^/ 
adduced  in  every  other  instance  of  the  exercise  oT  d : 
power ;  and,  therefore,  that  granting  iin  ii:gnnetic£,  : 
prayed  for,  would  be  virtually  repealing  the  Act. 

Stuabt,  V.-C,  said,  that  he  was  of  opinion  tbati. 
Act  did  not  give  a  compulsory  power  to  the  ye^tr 
forcing  upon  owners  of  property  a  nuisaiioe  such  as  iL' 
contemplated  in  the  present  case :  that  the  langoagc  c:  ii. 
88th  sect,  when  contrasted  with  that  of  tlie  87th  and  utltr 
sections  of  the  same  Act,  seemed  to  prove  this.  He  thoix- 
that  it  was  not  the  case  that  the  exercise  of  the  ^'•▼ : 
given  by  the  88th  sect,  would  always  necessarily  crcb*  . 
nuisance :  and  he  considered  that  some  deference  wu  _ 
to  the  decidedly  expressed  opinion  of  owners  of  proser- 
in the  neighbourhood  of  any  spot  under  consid^^oi  •. 
the  vestry  :  he  said  that  he  should,  therefore,  graai  ^ 
injunction,  as  prayed  for,  until  further  order. 


Stuaxt, 
13,  14  Mabch 


V    C        ) 

BLCH,  1863.     I 

Fraudulent  Plaintiff — RigJu  to  Svue. 


Where  the  plaintiff* s  title  %oas  founded  upon  a  J... 
fraudulently  obtained,  the  Bill  ica>s  dianiissed  vnlhoU  . 
vestigcUion  of  the  merits  of  the  case. 

The  plaintiff  in  this  suit  was  formerly  a  banker  ir . 
maltster  at  Ware,  and  owner  of  a  life  interest  in  CKfxi 
real  property  of  considerable  value,  and  of  the  fee  rjs; ' 
of  other  property.  In  July,  1856,  he  was  adjudp-1  * 
bankrupt,  and  ^Ir.  Whitmore  was  appointed  cfi..- 
assignee,  and  J.  G.  Elsey  and  J.  Lawrence  credf;.' 
assignees.  The  defendant  Sworder  was  a  member  cf  < 
solicitors*  firm  in  Ware,  who  acted  as  the  local  solicit.'. 
for  the  assignees. 

In  October,  1856,  the  property  above  mentioned  ->• 
put  up  for  sale  by  auction,  the  defendant  Bee  beic^  xi 
auctioneer;  it  was,  however,  not  sold,  being   boojl 
in.    About  three  months  after  this  attempted  salt*,  C 
same  property  was  put  up  again  for  aaction,   anctL.' 
auctioneer  being  employed,  and  was  bought  by  the  u- 
fendant  Ree  at  a  price  below  the  highest  bid  at  the  iun.- 
auction.     The  bill  alleged  that  Bee  bought  tiie  propt.-^ 
partly  on  his  own  behalf  and  partly  en  behalf  of  zl 
defendant  Sworder.  Afterwards  the  plaintiff  Monpousilt : 
with  his  creditors  under  the  Bankn^  JUur  Gonsolidi 
tion  Act,  1849,  and  the  ac|judicatioii  wui  •nUffftO'r^.    Tt* 
present  suit  was  instituted  to  set  aitiji  ^Htf^  to  tb 
defendant,  on  the  ground  that  Ihe  IMMftritai  mM  «& 
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a  gross  undervalue,  and  Ihat  the  defendants  were  in  such 
a  confidential  position,  that  they  ought  not  to  have  been 
buyers.  On  cross-examination  of  the  plaintiff,  it  appeared 
that  the  deed  of  composition  had  been  obtained  by  a  gross 
fraud  on  the  creditors  and  by  various  acts  of  a  disgraceful 
character. 

Malins,  Q.C.,  and  Htrhert  Smiih,  for  the  plaintiff, 
argued, 

1st.  That  the  effect  of  the  adjudication  being  annulled 
was  to  restore  to  the  plaintiff  all  his  former  rights  in 
regard  to  his  property,  exactly  as  if  no  bankruptcy  had 
taken  place, 

Charman  v.  Cfiarmarif  14  Ves.  580  ; 
Wearing  v.  Ellis,  6  De  G.  M.  &  G.  596 ; 
Jffatch  V.  Hatch,  9  Ves.  292 ; 
PooUy  V.  Quilter,  2  De  G.  &  J.  327 ; 
ExparU  Morgan,  12  Yes.  6 ; 
Ez  parte  James,  8  Yes.  837. 
2nd.  That,  immediately  after  the  sale,  a  right  to  set 
aside  the  sale  vested  in  the  assignees,  and  that  this,  when 
the  bankruptcy  was  annulled,  accrued  to  the  plaintiff, 
notwithstanding  that  the  defendants  were  the  solicitors 
and  auctioneers  of  the  ossignees,  and  not  of  the  plaintiff, 
GresUy  v.  MousUy,  4  De  G.  &  J.  78  ; 
Oibhs  V.  DanUl,  10  W.  R.  688  ; 
Stump  V.  Oalnj,  2  De  G.  M.  &  G.  623. 
3rd.  That  the  fact  of  the  plaintiff  being  a  wrong-doer 
did  not  affect  his  right  to  sue, 

Sharp  V.  Tayl(n',  2  Ph.  801 ; 
but  that,  so  long  as  the  composition  deed  and  the  release 
therein  contained  remained  in  force,  no  one  could  dispute 
such  right  They  admitted,  however,  that  the  creditors 
might  have  some  right  to  institute  proceedings  to  set 
aside  that  deed,  and  afterwards  claim  the  benefit  of  this 
suit,  if  it  were  successftiL 

They  were  stopped  by  the  Court  from  producing  any 
flirther  evidence,  and  from  arguing  on  the  merits  of  the 
case. 

Bacon,  Q.C.,  and  if arfcn,  for  tho  defendant  Sworder, 
and  Greene,  Q.C.,  Waller,  and  Newton,  for  tho  defendant 
Bee,  were  not  called  upon. 

Hardy  watched  the  case  on  behalf  of  the  assignees. 

Stuart,  Y.-C,  said,  that  the  plaintiff's  right  to  sue, 
if  any,  depended  upon  an  arrangement  entered  into  by 
his  creditors  with  him,  and  a  deed  of  composition  and 
release,  which  was  founded  on  such  arrangement,  and 
which  had  been  sanctioned  by  the  Court  of  Bankruptcy. 
But,  as,  by  the  plaintiff's  own  evidence,  it  appeared  that 
this  arrangement  had  been  entered  into  under  circum- 
stances involving  fraud  of  the  grossest  character  on  his 
part,  it,  in  fact,  gave  him  no  right  at  all ;  for,  if  any 
persons  had  a  right  to  sue  the  defendants  in  respect 
of  their  purchase,  it  would  bo  the  creditors  of  tho 
plaintiff,  who  had  only  received  six  shillings  in  the 
r>ound,  instead  of  double  that  amount,  as  it  appeared 
;hey  ought  to  have  done.  He  should,  therefore,  dis- 
niss  the  bill,  but  without  prejudice  to  the  right  of  the 


creditors  to  take  any  proceedings  which  they  might  be 
advised  to  take  with  regard  to  the  transactions  mentioned 
in  the  pleadings.  He  refused  to  make  any  order  as  to 
costs. 

Stuqrt,  V.-C.  1   chablton  v,  Coohbiss. 
16  Mabch,  1863.  J 

Practice — Demurrer  by  Witness-Solicitor  and 

Client — Privilege, 

A  solicitor,  being  examined  as  a  witness  in  a  suit  to 
establish  a  claim  upon  a  widoicer  in  respect  of  property, 
alleged  to  have  been  fraudulently  received  by  the  deceased 
wife  of  the  widower  during  coverture,  was  not  compelled 
to  produce  letters  written  to  him  by  the  wife  at  the  time  of 
the  alleged  fraud,  he  having  received  those  letters  in  his 
professional  capacity,  and  not  having  been  implicated  in 
the  fraud. 

This  suit  was  instituted  to  establish  a  claim  upon  the 
defendant  Coombes,  under  the  following  circumstances : — 
Under  the  will  of  her  former  husband,  the  defendant 
Coombes*  late  wife,  had  been  entitled  to  the  income  of 
certain  property,  so  long  as  she  remained  unmarried,  or 
afterwards,  if  she  married  with  the  consent  of  certain 
ti'ustees.  Being  desirous  of  marrying  the  defendant 
Coombes,  she  asked  for  such  consent,  which,  however, 
was  refused.  She  afterwards  married  the  defendant 
Coombes,  but  the  marriage  was  concealed ;  and  she  con- 
tinued to  receive  the  income  until  her  death.  The  bill 
was  filed  by  tho  persons  who,  under  the  will,  became 
entitled  to  the  income  on  the  marriage  of  Mrs.  Coombes, 
for  the  purpose  of  recovering  from  Mr.  Coombes,  the 
amount  of  the  income,  so,  as  alleged,  fraudulently  re- 
ceived by  him  or  Mrs.  Coombes,  on  the  ground  that  he 
was  aware  of  the  terms  of  the  will  under  which  the  income 
had  been  paid  to  Mrs.  Coombes.  Mrs.  Coombes'  solicitor 
(against  whom  no  charge  of  fraud  was  made,  inasmuch 
as  there  was  no  evidence  to  show  that  he  was  aware  of 
the  marriage),  was  examined  for  the  purpose  of  showing 
that  the  defendant  Coombes  knew  the  terms  of  the  will. 
On  his  examination,  he  demurred,  on  the  ground  of  pri- 
vilege, to  produce  certain  letters  in  his  possession, 
written  to  him  by  Mrs.  Coombes.  The  demurrer  now 
came  on  for  argument. 

/.  JV.  Higgins,  in  support  of  the  demurrer,  argued, 
1st.  That  a  solicitor  was  bound  not  to  disclose  the  com- 
munications made  to  him  by  a  client,  notwithstanding 
they  had  been  made  previous  to,  and  not  in  contem- 
plation of,  any  particular  litigation, 

Herring  v.  Clobery,  1  Ph.  91 ; 

Oreenough  v.  Oaskell,  1  M.  &  K.  98 ; 

Wilson  V.  Rastall,  4  T.  R.  753  ; 

Sandford  v.  Remington,  2  Yes.  jun.  391 ; 

Parkhurst  v.  Lowten,  1  Mer.  891 ; 

Thompson  v.  Palk,  1  Drew.  21 ; 

Pearu  v.  Pearse,  1  De  G.  &  Sm.  12  ; 

Taylor  v.  Elacklow,  3  Bing.  K.  C.  235  ; 

Morgan  r.  Shaw,  4  Mad.  57. 
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2nd.  That  the  death  of  the  client  did  not  affect  the 
obligation  under  which  the  solicitor  lay, 
WUaon  Y.  Baatallf  tibi  sup,  ; 
1  Taylor  on  Evidence.,  725  (2nd  ed.) ; 
Lord  CholiTwndelcy  v.  Lord  Clinton,  19  Ves.  261 ; 

Speedy  eonird,  argued  that,  though  the  general  pro< 
positions  contended  for  on  the  other  side  were  or  might 
be  true,  yet  that  there  were  exceptions  to  them,  and 
that  the  present  case  was  one  to  which  they  were  not 
applicable,  inasmuch  as  it  was  a  case  of  fraud ;  and  that 
as  the  inquiry  was  for  the  purpose  of  establishing  a 
conspiracy  between  the  defendant  Coombes  and  the 
person  who  it  was  admitted  had  committed  the  fraud, 
and  whose  privilege  the  one  in  question,  if  any,  was — 
that  privilege,  could  not  be  set  up  to  prevent  the  prose- 
cution of  that  inquiry, 

Follett  V.  Jefferyes,  1  Sim.  (x.  s.)  3 ; 

Kelly  V.  Jacksoji,  13  Ir.  Eq.  Rep.  129  ; 

Musaell  v.  Jackson,  9  Hare,  387  ; 

Parkhurai  v.  LotoUn,  2  Swan.  221,  n. ; 

Queen  v.  Hayward,  2  Car.  &  Kir.  234. 

Stuart,  Y.-C,  said,  that  there  could  be  no  doubt 
that,  when  a  solicitor  was  a  co-defendant,  and  the  in- 
quiry sought  was  in  reference  to  circumstances  in  which 
the  solicitor  was  fraudulently  implicated,  the  privilege 
of  not  disclosing  communications  between  solicitor  and 
client  could  not  be  supported ;  of  that  proposition  the 
case  of  Follett  v.  Jefferyes  was  a  sufficient  and  conclusive 
authority ;  but  in  the  present  case  there  was  no  allega- 
tion of  fraud  or  connivance  on  the  part  of  the  solicitor, 
who  was  not  made  a  party  to  the  suit ;  and,  therefore,  he 
was  of  opinion  that,  since  the  dicta  in  the  cases  cited  in 
argument  showed  that  the  death  of  the  cUent  did  not 
determine  the  privilege,  the  privilege  was  properly  made 
an  objection.    The  demurrer  accordingly  was  allowed. 

Staapt,V.-0.  I  Williams  ».  CooKB. 
17  Maboh,  1808.     ) 

Married  Woman — Fine^  and  Recoveries  Abolition 
Act — Equitable  Mortgage, 

A  married  woman  by  a  deed,  duly  acknowledgedf  joined 
her  hmbarvd  in  assigning  a  debt  (which  had  been  due  to 
Tier  prsvumaly  to  her  marriage,  aiid  had  been  secured  by  a 
deposit  of  the  title-deeds  of  certain  real  estate,  arid  was  also 
charged  bythewUl  of  the  debtor  upon  the  same  real  estate,) 
to  her  hu8band*s  bankers  to  secure  an  advance  made  to  the 
husband;  and  the  deeds  vters  delivered  into  the  possession 
of  the  bankers : — 

Held,  that  this  was  a  valid  transfer  of  the  debt  and 
of  the  security  on  the  real  estate. 

This  was  a  suit,  instituted  for  the  administration  of 
the  estate  of  Richard  Davies,  the  testator  in  the  cause. 

The  testator,  previously  to  his  death  in  September, 
1847,  contracted  a  debt  of  442Z.  to  his  niece  EUen  Davies 
(afterwards  Mrs.  Cooke),  and  deposited  with  her,  as  a 


security,  the  title-deeds  of  certain  real  estate.  He  after 
wards  made  his  will,  by  which,  after  a  life  interest  giT.i 
to  his  sister,  he  devised  his  real  estate  to  Peter  Bed 
and  EUen  Davies,  upon  trust  to  raise  by  sale  or  mar. 
gage  the  sum  of  442/.,  and  subject  thereto,  upon  tru: 
for  various  persons,  of  whom  Ellen  Davies  vas  o&'\  i 
tenants  in  common  ;  and  he  directed  that  EUen  DiTi^ 
should  not,  under  penalty  of  forfeiting  all  benefit  m.'- 
his  will,  enforce  payment  of  the  debt  of  442/.,  or  vs^s?-' 
thereon,  during  his  sister's  life.  After  the  deposit  k 
been  made,  EUen  Davies  manied  the  defendant  Co  i 
By  an  indenture,  dated  14th  March,  1851,  not  ack^ 
ledged  by  Mrs.  Cooke,  Mr.  and  Mrs,  Cooke  assigned  i 
debt  of  4422.  to  Mr.  Cooke's  bankers,  to  secure  £ 
advance  made  by  them  to  him.  By  an  indentoie,  (k- 
February,  1856,  and  duly  acknowledged  by  Mrs.  Cwi 
Mr.  and  Mrs.  Cooke  conveyed  and  assigned  all  X" 
Cooke's  share  and  interest  in  the  testator's  real  wtr 
under  his  wiU  and  otherwise,  and  the  debt  of  4u 
charged  thereon,  to  the  bankers,  upon  the  trusts  of  t 
deed  of  1851.  The  testator's  sister  died  in  imr 
1859,  whereupon  this  suit  was  institut^l  for  thf  *- 
nistration  of  the  estate,  which  consisted  solely  of  ro-r 
The  estate  had  been  sold  and  the  purchase  money  F 
into  Court  The  Chief  Clerk  had  certified  that  tk  r^ 
of  4422.  and  interest  thereon,  were  due  to  the  kit' 
as  assignees  of  Mrs.  Cooke. 

This  was  a  summons  to  .vary  such  certificate  on  b?-i 
of  Mrs.  Cooke,  who  claimed  a  settlement  of  thesE-' 
certified  to  be  due  to  the  bankers. 


Matins,  ftC,  and  CaldeeoU,  for  Mrs.  Cooke,  arp^i 
1st.  That  the  deed  of  1866  had  not  the  effect  of  trs:^ 
ferring  the  equitable  mortgage ;  for  the  debt  w»»  ong'^' 
a  debt   owing  out  of  the  personal  estate,  vhi'^  ^ 
not  be  assigned,  and  that  the  deposit  of  deeds  :2.' 
created  a  lien  upon  the  lands,  which  by  the  tzioaKT 
possession  of  the  title-deeds,  was  gone^ 
^  parte  Baine,  1  M.  D.  ft  De  G.  492. 
2nd.  That,  under  the  wUl,  this  was  a  debt  e^^-' 
charged  upon  real  estate,  and  was  an  interest  in  U^ 
such  a  nature  that  she  as  a  married  woman  cooH^'' 
before  the  passing  of  the  Fines  and  Recoveries  Act  ^ 
conveyed  it  by  means  of  a  fine  to  a  straog0^  ^  - 
she  might  have  done  so  by  way  of  release  to « P^ 
having  an  estate  in  the  land, 

Ooodrick  v.  Shotbolt,  Prec  Ch.  333,  cited  in  *  ^^ 
868; 
and,  therefore,  she  could  not  now  pass  sucli  in  ^^^ 
by  means  of  a  deed  acknowledged  under  the  Act, 
Crofts  V.  Middleton,  8  De  G.  M,  &  G.  192. 


dm^^ 


May  r.  Roper,  4  Sim.  860, 
Briggs  v.  Chamberlain,  11  Hare,  69, 
were  cases  where  the  interests  in  the  lands  were 
under  the  wills.  , . 

Srd.  That,  since  this  debt  was  of  sueh  •  ol^^^|^ 
Mrs.  Cooke  could  not  assign  it,  she  had  aii«l^^^'' 
settlement  out  of  it 
On  this  point  they  were  stopped  by  ths  O0V^ 


21  KA90B,  laas.] 


THE  NEW  EBPORTS. 


549 


Craig^  ^  (7.  (Kenyan^  0.0.,  with  him),  for  the  hankers, 
contended  that  all  the  interest  of  Mrs.  Cooke,  of  whatever 
natai*e,  passed  by  the  deed  of  1856;  and  that,  at  all 
events,  the  tranaaotiona  which  had  taken  place  amounted 
to  an  election  by  Mrs.  Cooke  to  give  up  her  rights  as  a 
creditor,  and  to  take  the  interests  in  the  lands  given  by 
the  wUl,  and,  therefore,  that  the  bankers  obtained  all 
Mr.  or  Mrs.  Cooke's  interest  in  the  testator's  estate  as  a 
security  for  their  debt. 

May  V.  Moper,  lUii  supra; 

Bobby  y.  Collins,  4  De  G.  ft  S.  289  ; 

Lord  Si,  Leonards'*  R,  P.  SiaiuUs,  282  (2nd  ed.), 
and  the  cases  there  cited ; 

Forbes  v.  Adams,  9  Sim.  402. 
On  the  question  that  a  married  woman  may  elect,  they 
cited, 

B<MrQ\D  r.  Bwrrow,  4  K.  &  J.  409. 

Shebbeart  and  Qoren  appeared  for  other  parties  In- 
terested in  the  will. 

Stuart,  V.-C,  said  that  the  case  was  as  follows : — 
A  debt,  secured  by  the  deposit  of  title-deeds,  was  due 
to  a  woman  at  the  time  of  her  marriage.  By  the  marriage 
the  debt  became  the  property  of  the  husband,  subject  to 
the  necessity  of  reducing  it  into  possession,  and  the  title- 
deeds  also,  to  secure  the  debt.     The  husband  and  wife 
concurred  in  transferring,  by  the  deed  of  1856,  to  the 
bankers,  who  were  the  present  claimants,  the  debt  and 
the  security.     He  considered  that  that  deed  was  an 
effectual  transfer  of  all  the  interest  in  the  real  estate  of 
the  testator  which  Mr.  or  Mrs.  Cooke  possessed.     The 
bankers  now  claimed  payment  out  of  the  proceeds  of 
that  estate,  which  had  been  sold  under  the  direction  of 
the  Conrt.     Under  these  circumstances  he  thought  that 
the  wife  had  no  such  equity  to  a  settlement  as  she 
claimed.     The  summons  would  be  dismissed  with  costs. 


Wood,  V.-O.      \ 

[,  1868.  ) 


Be  Haxwzll^b  Tbusts. 


23  Feb.,  18  Maboh, 

Apporiionnunt — Dividends — Shares^^  Insurance 
Company — Railway  Company — Apportionment 
Act,  s,  2  —  Companies  Clauses  Consolidation 
Act,  i;  91. 

The  dividends  on  shares  in  an  insurance  company, 
whose  profits  ate^  ^  ^  <^^  of  settlement,  divisible  at 
fixed  periods,  are  apportionable  under  the  Apportionment 
Act. 

The  apportionment  must  be  Tnade  vnth  r^erence  to  the 
time  when  the  dividend  becomes  payable^  not  to  the  period 
during  which  it  was  earned. 

The  dividends  on  shares  in  companies  incorporated  by 
Acts  incorporating  the  Companies  Clauses  Act,  or  contain- 
ing  clauses  corresponding  to  eeeU  91  of  that  Act^  are  not 
apportionable. 

Hartley  v.  Allen,  4  Jar.  (27.  a.)  500,  followed. 


This  was  a  petition,  under  the  Trustee  Belief  Act,  for 
the  payment  out  of  Court  to  the  persons  entitled  in 
remainder,  upon  the  death  of  the  tenant  for  life,  of  the 
dividends  becoming  payable  since  her  death  on  certain 
shares  in  the  London  and  North- Western  Bailway  Com- 
pany, the  Great  Western  Hallway  Company,  the  South 
Metropolitan  Gas  Company,  and  the  Alliance  Insurance 
Company,  which  had  been  bequeathed  in  trust  for  Lady 
Maxwell  for  life,  and  then  over.  Lady  MazwelFs  executrix 
claimed  an  apportioned  part  of  the  dividends  imder  the 
Apportionment  Act  (4  &  5  WilL  4,  c.  22),  s.  2. 

Lady  Maxwell  died  in  November,  1860.  Dividends 
had  subsequently  been  declared  by  the  railway  and  gas 
companies  for  the  half-year  ending  81st  of  December, 

1860,  which  became  payable  on  different  days  in  February 
and  April,  1861.  A  dividend  on  the  shares  in  the  insur- 
ance company  for  the  half-year  ending  25th  of  March, 

1861,  was  declared  on  the  5th  of  April,  and  became  pay- 
able on  the  10th  of  April,  1861.  . 

The  London  and  North- Western  Company  were  incor- 
porated by  9  &  10  Vict.  c.  cciv.,  in  which  the  Companies 
Clauses  Consolidation  Act  (8  &  9  Vict  c.  16)  was  incor- 
porated By  sect.  91  of  the  latter  Act,  it  was  enacted, 
that  certain  powers  of  the  company,  including  the  decla- 
ration of  dividends,  should  be  exercised  only  at  a  general 
meeting  of  the  company. 

The  Great  Western  Company  were  incorporated  by 
5  &  6  Will.  4,  c.  cvii. ;  by  the  146th  sect,  of  which  the 
company  were  empowered  at  any  half-yearly  general 
meeting,  or  at  a  special  general  meeting  to  be  called  for 
that  purpose,  to  declare  a  dividend  out  of  the  profits  of 
their  undertaking. 

The  South  Metropolitan  Gas  Company  were  incor- 
porated by  5  &  6  Yict.  c  Ixzix.,  sect.  84  of  which  cor- 
responds with  sect.  91  of  the  Companies  Clauses  Act. 

By  the  deed  of  settlement  of  the  Alliance  Insurance 
Company,  as  altered  at  an  extraordinary  general  meeting 
of  the  company,  it  was  provided  that  the  profits,  and  the 
accumulations  made  by  investment  of  the  capital  of  the  \ 
company,  should  be  divided  half-yearly,  and  be  payable 
at  the  office  of  the  company,  in  the  months  of  April  and 
October  in  each  year. 

AmpKUtt^  (2.(7.,  and  Dickinson,  for  the  petitionera. 

Jtendall,  for  Lady  Maxwell's  executrix,  referred  to, 

8  <lr  9  Vict,  e.  16,  ss,  M,  91,  120  ; 

Hartley  y.  Allen,  4  Jur.  (n.b.)  500 ; 
and  contended,  that,  for  the  purpose  of  apportionment, 
the  time  when  the  profits  were  earned,  and  not  the  day 
when  the  last  dividend  was  payable,  must  be  looked  at. 

W.  W,  Cooper,  and  Maeneighten,  for  other  respondents. 

Amphtett,  in  reply,  referred  to 
Knight  v.  Soughiou,  12  Bear.  812. 

Wood,  Y.-C,  said,  that,  with  reference  to  the  Alli- 
ance shares,  the  dividends  were,  by  the  deed  oi  settle* 
ment  of  the  company,  payable  at  fixed  periods  in  each 
year.    The  point,  therefore,  was  precisely  the  same  as 
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that  decided  by  Yice-Chancellor  Eindersley  in  Hartley  y. 
Alien,  He  was  content  to  follow  that  decision,  and  to 
hold  that  particular  dividend  to  be  apportionable.  The 
apportionment  would  be  with  reference  to  the  time  when 
the  payment  became  due,  and  not  to  the  period  during 
which  the  profits  were  earned.  The  Act  spoke  only  of 
payments  becoming  due  at  fixed  periods ;  and  moreover, 
it  was  not  certain  that  the  dividend  would  be  made  with 
reference  to  the  whole  amount  earned. 

With  regard  to  the  dividends  on  the  shares  in  the 
railway  and  gas  companies,  the  case  was  altogether 
different.  There  was  no  bye-law,  nor  anything  in  the 
Acts  by  which  they  were  severally  incorporated,  to  make 
the  dividends  due  at  fixed  periods.  Sect.  91  of  the  Com- 
panies' Clauses  Act  merely  said  that  a  declaration  of 
dividends  could  only  be  made  at  a  general  meeting.  But 
that  might  as  well  be  done  at  aa  extraordinary  general 
meeting,  as  at  one  of  the  ordinary  general  meetings,  pro- 
vided for  by  sect.  66.  In  fact,  there  was  nothing  to  make 
it  imperative  on  the  company  to  declare  a  dividend  at  all. 
These  dindends,  therefore,  came  neither  within  the  letter, 
nor,  in  his  Honour's  opinion,  within  the  scope  of  the 
Apportionment  Act,  and  were  not  apportionable. 


Wood,  V,-C.     )   Spaioht  t.  Cowne. 
2,  8,  18  Maboh,  1868.  i    Edwards  v.  Spaioht. 

Fraud — Mortgage — Want  of  Consideration  — 
Notice — Surety — Rectificaiion  of  Security, 

Trustees  of  a  marriage  setUemenly  whereby  a  mortgage 
debt  was  settled  substantially  for  the  benefit  of  A,  catmot 
set  up  the  defence  of  purchasers  for  valuable  consideration 
without  notice,  independently  of  A,  wlien  the  mortgage  is 
attempted  to  be  set  aaide  on  the  ground  of  fraud, 

A*s  agent  represented  to  her  that  he  had  invested  money 
of  hers  on  the  security  of  what  purported  to  be  a  legal 
inortgage  of  the  interests  of  B  and  C  in  certain  real 
property.  No  part  of  such  Tnoney  was  ever  received  by  B 
or  C:  and  C had  executed  the  deed  in  the  belief  that  lie 
thereby  became  surety  only  for  B,  and  without  any  intention 
of  charging  his  interest.  The  mortgage  uxxs  set  aside  as 
against  0, 

There  may  be  cases  in  which  a  security  wiU  be  rectified 
as  against  a  surety,  so  as  to  inaJee  it  conformable  to  his 
intention. 

In  April,  1853,  Mrs.  Koole,  then  a  widow,  placed  in  the 
hands  of  one  Rymer,  her  solicitor,  the  sum  of  2,5001. 
for  purposes  of  investment  In  July,  1853,  the  latter 
wrote  a  letter  to  Mrs.  Neale,  informing  her  that  1000?., 
part  of  this  sum,  had  been  advanced  to  a  Mr.  Cowne,  on 
the  security  hereinafter  mentioned. 

Samuel  Cowne,  the  person  referred  to  in  this  letter, 
was  then  entitled  to  an  estate  for  life  in  remainder, 
expectant  on  the  death  and  failure  of  issue  of  one 
Nelthorpe,  in  certain  real  property,  near  Horsham  in 
Sussex ;  and  Henry  Cowne,  his  eldest  son,  was  tenant 
in  tail  in  remainder,  after  the  life  estate  of  his  father. 


By  an  indentore,  dated  22nd  September,  185S,  tk' 
Cownes,  father  and  son,  porported  to  convej  tk- 
interests  in  the  property  above  mentioned  to  Mrs.  Ntil . 
by  way  of  mortgage,  to  secure  the  sum  of  lOOQf.  an 
interest  at  5  per  cent  The  same  indentnre  also  ^r- 
tained  a  covenant  by  them  to  effect  a  policy  of  issoiosr 
on  the  life  of  the  survivor  of  them,  or  thesarrircrj 
Henry  Cowne  and  Nelthorpe,  for  the  sum  of  1,%'a, 
and  to  assign  this  policy  to  Mrs.  Neale,  if  required  so  t^ 
do ;  there  was  also  a  receipt  signed  by  the  Cownes  for  '^ 
sum  of  10002. 

In  November,  1858,  Mrs.  Keale  married  Mr.  Yacs^ 
husband ;  and  previously  to  her  marriage,  asigned  6j 
mortgage  debt,  and  conveyed  the  legal  estate  m  tii^ 
mortgaged  property  to  trustees  upon  trust  for  her  sepan:^ 
use,  without  power  of  anticipation,  during  the  joint  iin 
of  herself  and  her  husband,  and  after  the  deeoic  i 
either  of  them  in  trust  for  herself  absolutely  if  she  ^ 
vived  her  husband ;  but  if  he  should  be  the  snrriTDr.  i 
trust  as  she  should  by  deed  or  will  appoint,  and  J 
default  of  appointment,  in  trust  for  the  peisom  tI' 
would  be  entitled  to  her  personal  estate,  in  case  sheiii^"- 
intestate,  and  without  leaving  a  husband. 

The  Cownes  gave  the  following  account  of  the  trci- 
actions  relating  to  the  mortgage. 

Samuel  Cowne  applied  to  Rymer  with  the  rier 
obtaining  for  himself  an  annuity  of  100/.  during  the  J-' 
of  Nelthorpe.  Rymer  agreed  to  pay  this  annoitj  U  '^ 
on  having  the  sum  of  lOOOZ.  secured  to  him  on  Ssli^' 
Cowne's  interest  in  the  property  at  Horsham,  sach  v^ 
to  be  paid  six  months  after  the  death  of  Nelthorpe,  *-:- 
interest  at  51.  per  cent  from  the  completion  "f  '-• 
transaction.  "By  way  of  further  security,  H-.:' 
Cowne  agreed  to  execute  a  bond  to  Rymer  for  th"  ^' 
sum. 

On  the  22nd  of  September,  1858,  Rymer  induced  t^ 
to  execute  the  above  mortgage,  without  explainis^^; 
nature,  or  even  reading  it  to  them,  and  on  the  ^1l>' 
sentation  that  Henry  Cowne  thereby,  as  surety  for  1^ 
father,  secured  to  Kjrmer  the  sum  of  1000/.,  paya^-^^ 
aforesaid.  At  the  same  time  Rymer  executed  aD-.'W 
deed  securing  to  Samuel  Cowne  the  annuity  of  I 
during  the  life  of  Kelthorpe  :  no  memorial  of  ^ 
was  ever  enrolled. 

Samuel  Cowne  received  the  annuity  from  Byner,  d 
to  September,  1856 :  afterwards  some  payments  on  a«r 
of  it  were  made  down  to  April,  1858,  since  vhidi  he 
received  nothing.     Henry  Cowne  never  receireJ 
consideration  for  the  above  deed.     It  afterwinb  ts? 
out  that  Rymer  had  appropriated  Mrs.  Younghusbisi 
money  to  his  own  use. 

The  suit  of  Spaight  v.  Cowne  was  an  ordinaiy  foiecl 
suit,  instituted  by  the  trustees  of  Mrs.  Yonnghosbtf 
marriage   settlement.     The   cross-suit  of  £dicur^- 
Spaight  was  instituted  by  persons  representing  apnrc^^ 
of  Henry  Cowne's  reversionary  interest  for  thopjap^^ 
setting  aside  the  mortgage  as  fraudulent 

Mrs.  Younghusband  denied  that  she  had  any  notif* 
the   dealings  between  Rymer  and  th*  Cownes*  ^ 
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trustees  of  her  marriage  settlement  further  insisted  that, 
ercn  if  she  had  notice,  they  had  none. 

Qiffard,  Q.C,  and  E.  R,  Turner,  were  for  the  i)laintiffs 
in  the  cross-suit. 

Jtoltf  Q.C.f  and  NtigetU,  for  Kr.  and  Mrs.  Young- 
husband. 

Sir  Hugh  Cairns,  Q.(7.,  Beatan,  and  Lewin,  appeared 
for  oth«r  parties. 

Wood,  Y.-C,  said  that  the  settlement  being  for  the 
benefit  of  Mrs.  Younghosband,  and  her  alone,  the  trustees 
could  not  be  hoard  to  say  that  they  were  unaffected  with 
notice  of  the  transactions  between  Rymer  and  the  Cownes, 
independently  of  Mrs.  Younghusband.  As  regarded  that 
lady,  Rymer  was  her  agent  to  invest  lOOOZ.  ;  and  she 
could  get  no  more  than  her  agent  had  got  for  her.  If  her 
money  had  come  to  the  hands  of  the  Cownes,  though 
Rymer  had  cheated  them  out  of  it  the  next  moment, 
they  would  be  liable  to  her  on  this  security  ;  but  no  part 
of  it  had  ever  been  received  by  either  of  them ;  and, 
therefore,  following  the  law,  as  laid  down  by  the  Lord 
Chancellor  in  Wall  v.  Cockcrell  (1  N".  R.  486),  he  must 
hold  that  Mrs.  Younghusband  was  ndt  entitled  to  the 
security  as  it  stood  as  against  Henry  Cowne,  or  persons 
claiming  under  him. 

He  had,  however,  been  anxious  to  assist  her  as  far  as 
possible,  seeing  that  Samuel  Cowne  had  had  the  benefit  of 
tho  annuity ;  and  had  considered  whether  it  was  possible 
to  rectify  the  deed.  He  referred  to  the  case  of  Mayhew 
V.  Cricket  (2  Swan.  186),  and  said,  that  he  did  not  consider 
that  it  would  be  impossible  to  find  a  case  in  which  a 
security,  which  had  gone  beyond  what  was  proposed  to 
be  done,  would  be  rectified  as  against  a  surety ;  for 
example,  if  the  surety  purported  to  secure  2000Z.,  whereas 
he  agreed  to  secure  only  lOOOZ.  But  here  Henry  Cowne 
had  covenanted  to  pay  1000/.  immediately,  instead  of  at 
a  future  .period,  according  to  his  agreement.  He  had 
covenanted  to  effect  a  policy  of  insurance,  which  he  had 
never  agreed  to  do.  Ho  had  entered  into  the  arrangement 
to  secure  an  annuity  to  his  father,  which— a  memorial  of 
the  deed  not  being  enrolled — was  not  secured  at  all. 
Finally,  he  had  intended  to  bind  himself  to  Rymer, 
and  knew  nothing  whatever  of  Mrs.  Neale.  The  case, 
therefore,  was  much  stronger  than  that  of  Evans  v. 
Bremridge  (2  K.  k  J.  174 ;  8  De  G.  M.  &  G.  100), 
where  a  person  having  agreed  to  become  a  joirU  surety, 
alone  executed  tho  deed,  which  was  held  to  be  void  as 
against  him. 

Ho  accordingly  declared  the  mortgage  of  22nd  of 
September,  1853,  void,  as  against  Henry  Cowne  and  all 
persons  claiming  under  him. 

Wood,  V.-C.   )    Leather  Cloth  Company 
11  March,  1863.  (     (Limited)  v.  Hirsohfbld. 

Trade-Mark — Misrepresentation — *^  Patejited,'* 

A  trade-mark  describing  the  articles  an  which  it  is 
impressed  as  '^patented,"  is  a  proper  one,  if  the  state- 


ment  was  trut  at  the  time  the  mark  teas  adopted,  though 
the  patent  has  been  allowed  to  drop  before  its  expiration. 

The  bill  in  this  suit  was  filed  for  tho  purpose  of 
restraining  the  defendants  from  using  a  trade-mark 
which  was  a  colourable  imitation  of  the  plaintifis\ 

The  plaintiffs'  trade -mark  contained  the  words 
''tanned  leather  cloth,  patented  Jan.  24th,  '56."  It 
appeared  that  letters  patent,  dated  the  14th  of  January, 
1856,  had  been  taken  out  by  the  plaintiffs'  predecessors 
in  trade  for  the  process  called  ''tanning;"  but  such 
patent  had  been  allowed  to  drop,  as  it  was  found  that 
the  customers  preferred  the  cloth  untanned.  The 
articles  now  impressed  with  the  plaintiffs'  trade-mark 
were  not  "tanned." 

At  the  hearing  it  was  objected,  for  the  defendants, 
that  the  misrepresentation  in  the  plaintiffs'  trade-mark 
was  such  as  to  disentitle  them  to  the  protection  of  the 
Court  in  the  use  of  it. 

Sir  H.  Cairns,  Q,C.,  and  W,  P.  Murray,  for  the 
plaintiffs,  cited, 

Edelsten  v.  Vick,  11  Ha.  78. 
Any  purchaser  might  see  for  himself  the  cloth  was  not 
"tanned." 

Boll,  Q.C.,  and  W.  N,  Lawson,  for  the  defendants, 
distinguished  Edelsten  v.  Vick  from  the  present  one,  on 
the  grounds  that  there  tho  patent  had  expired  by 
effluxion  of  timo,  whereas  here  tho  plaintiffs  had  yolnn- 
tarily  allowed  their  patent  to  drop. 

Wood,  V.-C,  held,  that  the  case  came  within  the 
principle  of  Edelsteti  v.  Vick.  The  statement  in  the 
trade-mark  was  true  at  the  time  when  the  plaintifis'  pre- 
decessors first  made  use  of  it,  and  the  mark  was  then  a 
proper  one.  Having  acrjuired  a  right  to  the  use  of  the 
mark,  they  were  not  obliged  to  alter  it  by  omitting  the 
words.  The  mistake  in  tho  date  was  not  such  as  to 
mislead  the  public. 


Wood 

18  March 


,  V.-C.  r 

H,  1863.    [ 


The  Great  Western  Railway 
Company  v.  The  Metropolitan 
Railway  Company. 


Public  Company — ^Ultra  vires — Demurrer — 
Parliamentary  Powers. 

The  Great  Western  Company,  being  empowered  to  take 
shares  in  the  Metropolitan  Company,  took  shares  to  the 
full  eaetent  of  their  powers  in  the  names  of  nominees,  who 
were  registered  as  the  holders  of  them,  TJie  Metropolitan 
Company,  being  subsequently  empowered  to  extend  their 
undertaking,  and  to  create  new  shares  for  that  pur- 
pose,  resolved,  at  a  general  meeting,  to  allot  the  new 
shares  raieably  amongst  the  proprietors  of  the  original 
shares : — 

Held,  on  demurrer,  that  it  was  ultra  vires /or  the  Great 
Western  Company  to  take  any  of  the  new  shares :  and  thai 
the  Metropolitan  Company  could  not  be  compelled  to  allot 
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any,  either  to  the  Great  Western  Company  directly  or  to 
their  nominees. 

The  Court  will  not  take  iiito  consideration  the  possibility 
of  a  public  company  hereafter  obtaining  extended  Parlia- 
inentary  powers. 

This  was  a  general  demurrer  to  the  bill  for  want  of 
equity. 

By  "  The  Metropolitan  Railway  Act,  1854/'  the  Great 
VTestem  Railway  Company  were  empowered  to  sub- 
acribe  towards,  and  become  shareholders  in,  the  under- 
taking of  the  Metropolitan  Railway  Company  to  any 
extent  not  exceeding  175,000/.,  and  pay  the  said  sum 
of  175,000/.  out  of  any  moneys  which  they  had  raised, 
or  were  authorised  to  raise,  under  the  provisions  of  any 
Act  or  Acts ;  and  to  raise,  by  creating  new  shares,  or 
by  mortgage,  in  addition  to  any  sums  which  they  were 
then  authorised  to  raise,  any  sum  not  exceeding 
175,000/.,  and  apply  such  money  to  the  purposes  of 
the  said  undertaking. 

The  bill  stated,  that  the  Great  Western  Railway 
Company  subscribed  to  the  undertaking  of  tlie  Metro- 
politan Railway  Company  to  the  amount  of  175,000/., 
and  out  of  their  own  moneys  duly  paid  up  the  whole 
of  the  175,000/.;  and  that  they  became  entitled  to 
17,500  shares  in  the  Metropolitan  Railway  Company, 
and  had  constituted  themselves  the  proprietors  thereof, 
the  shares  having  been  registered  in  the  names  of  cer- 
tain persons,  who  were  nominees  of,  and  trustees  for, 
the  Great  Western  Company.  It  further  stated,  that 
it  was  well  known  to  the  Metropolitan  Company  that 
the  Great  Western  Company  were  the  real  owners  of 
the  shares ;  and  that  notices  of  calls  were  always 
addressed  to  the  Great  Western  Company,  and  the  calls 
paid  by  them,  and  the  receipts  for  the  moneys  were 
always  expressed  as  having  been  received  from  the  Great 
Western  Company. 

By  "  The  Metropolitan  Railway  (Finsbury  Circus  Ex- 
tension) Act,  1861,"  the  Metropolitan  Company  were 
authorised  to  raise,  for  the  purposes  of  the  extension, 
an  additional  capital  of  500,000/.,  and  to  create 
■hares  in  that  capital,  to  be  called  ''  Metropolitan  Ex- 
tension Shares.'*  By  sect.  29  it  was  enacted,  that  the 
holders  of  existing  shares  in  the  Metropolitan  Com- 
pany, or  future  shares  raised  for  the  purposes  of  the 
Metropolitan  Railway,  should  not  in  respect  of  such 
shares  have,  except  as  thereby  expressly  provided,  any 
light  or  privilege  in,  or  with  respect  to,  the  new 
undertaking. 

At  the  half-yearly  general  meeting  of  the  Metropolitan 
Company,  held  February  11,  1863,  it  was  resolved— 
**  That  the  registered  proprietors  of  ordinary  shares  in 
the  company  on  the  14th  of  February,  inst.,  shall  rate- 
ftbly,  and  in  the  proportion  of  their  registered  holdings 
on  that  day  of  ordinary  shares,  or  as  near  thereto  as  may 
be  conveniently  practicable,  have  the  option,  to  be  ex- 
ercised in  such  manner  as  the  directors  may  prescribe,  of 
subscribing  on  or  before  the  28rd  of  February,  inst,,  for 
goch  new  (extensioa)  sharea  at  par." 


The  plaintifis  were  the  Great  Western  Bailwij  Coi* 
pany  and  their  nominees,  who  were  registered  W.^^ 
of  the  17,500  original  shares.  The  bill  prayed  for  ^ 
declaration  that  ''the  Great  Western  Railway CompaiT. 
or  the  said  other  plaintiffs,"  were  entitled  to  their  nt<>r 
proportion  of  the  new  extension  shares,  and  (pan^.* 
2)  that  the  defendants  might  be  compelled  to  al:^ 
"  to  the  Great  Western  Company,  or  their  nonune^  r 
trustees,"  at  par  such  rateable  proportion,  "^ 
plaintiffs  "  offering  to  pay  calls  and  do  all  Dee;»i7 
acts. 

The  Solieitar-Generaly  Qiffard,  Q.C.,  and  W.  /.  h^". 
for  the  demurrer,  contended,  that  it  was  vitrei  tim  k 
the  Great  Western  Company  to  take  any  of  the  i^ 
extension  shares  either  in  their  own  name,  or  m  ts- 
names  of  their  nominees  or  trustees, 

Salomons  r.  Laing,  18  Bear.  839,  377 ; 

Oreat  Western  Baitway  Company  r.  Biakeutf  SDfC 

&  S.  290 ; 
Lawes*8  Caee,  1  De  G.  M.  4b  O.  421. 

Sir  ff.  Cairns,  <i,C.,  and  G.  Z.  AusssU,  for  tk  :1 
contended,  that  the  co-plaintiffs,  who  were  the  Ttp^^- 
owners  of  the  17,500  original  shares^  had,  as  bfrre<£ 
themselves  and  the  Metropolitan  Company,  inf>^ 
their  proportion  of  the  new  shares.  There  was  m  qi* 
tion  here  between  the  Great  Western  Company  awit^- 
nominees,  or  between  the  company  and  their  sharfb^^^ 
Besides,  non  constat  that  the  Great  Western  Comj^: 
would  not  get  an  Act  to  authorise  their  takiji^tlsf^ 
shares. 

Wood,  V.-C,  without  calling  for  a  reply,  said,  tL: 
the  plaintiffs'  case  was  only  arguable  on  an  hypothec 
which  was  directly  opposed  to  the  real  state  <^y 
facts.  The  company  had  not  acted  as  the  agents  of  t^-' 
nominees  in  paying  the  calls  on  the  original  shares;  - 
the  nominees  were  the  agents,  and  the  compaiiy '"' 
principals,  and  had  been  dealt  with  by  the  MetiDpo-^ 
Company  on  that  footing.  It  was  not  disputed,  tbt  t5 
Great  Western  Company  could  not  spend  a  shillin;^ 
their  funds  in  taking  the  new  shares.  If,  iherefoTe,  tt^  - 
was  regarded  as  the  bill  of  the  company,  it  in  snW»2- 
asked  another  company  to  assist  them  in  commi--^ 
a  breach  of  trust.  The  argument,  that  the  Metropr^ 
Company  had  no  right  to  inquire  into,  or  interfere  ^- 
the  internal  arrangements  of  the  Great  Western, »"'' 
sufficiently  answered  by  the  decision  in  Sal^f^f^^  [ 
Laing.  The  Great  Western  Company,  therefo/f,  o^ 
not  be  plaintiffs  in  any  shape,  and  the  bill,  so  f«ri 
it  was  their  biU,  was  demunuble ;  first,  becau^  - 
defendants  could  not  be  compelled  to  assist  to^si 
committing  a  breach  of  trust :  secondly,  becaii*  " 
Metropolitan  Company  were  not  bound  to  a^r* 
shareholder,  against  whom  they  conld  not  eidbn^  ^^ 
payment  of  a  single  call 

If  the  bill  were  regarded  as  one  by  the  noBUB'®  *"' 
trustees,  it  was  possible  that  an  alternative  ^V^  '^^ 
that  in  the  biU,  might  be  good,  as  tite  Goifftdi<lB<^^ 
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consider  itself  bound  to  allow  a  demurrer  for  misjoinder 
of  plaintiffs.*  The  whole  frame  of  the  bill,  howerer, 
supposed  a  claim  by  the  Great  Western  Company. 
The  averments  in  the  bill  stated,  in  the  strongest  way, 
that  the  co-plaintiffs  were  merely  the  nominees  and 
trustees  of  the  company.  The  words  in  the  second 
paragraph  of  the  prayer  were  "  the  plaintiffs  being 
willing,  Ac"  : — that  was  to  say,  it  was  an  offer  by  the 
company  and  their  nominees*  or  rather  by  the  company 
on.  behalf  of  their  nominees,  to  pay  calls  on  the  new 
shares,  which  would  be  breach  of  trust.  As  to  the 
argument,  that  the  company  might  get  fresh  powers,  it 
was  only  necessary  to  say  that  he  must  deal  with  the 
law  OS  it  was,  and  not  speculate  on  the  possibility  of  its 
being  altered. 

The  demurrer  was  allowed  with  costs. 

•      iVb/«.*— See 

15  &  16  Vict.  c.  86,  s.  49. 


Wood,  V.-C.   )   Ex  parte  Dean  and  Chapteb  of 
14  March,  1863.  )  St.  Paul's. 

Ecclesiastical  Lease — Renewal  Fine — Payment  of 

Money  out  of  Court, 

Where  real  estate  of  an  eedesiaatieal  corporation,  suh- 
ject  to  a  lease  renewable  by  custom,  on  payment  of  a  fine, 
loas  taken  by  the  Commissioners  of  Works,  and  the  pur- 
cJiase  money  paid  into  Court : — 

Held,   that  the  corporation  were  only  entitled  to  so 

much  of  the  dividends  as  was  equivalent  to   the  rent 
reserved;  and  that  the  residue  ought  to  be  accumulaied; 

xcilh  liberty  to  apply  in  Chavibers,  when  the  renewal 
fines  would  have  become  payable,  forpaytnent  of  such  fines 

oiU  of  the  accumulations. 

This  was  a  petition  by  the  Dean  and  Chapter  of  St. 
PauVs  for  investment  of  the  purchase  moneys  of  lands 
belonging  to  them,  which  had  been  taken  by  the 
Commissioners  of  Works,  under  the  provisions  of  the 
Probate  Courts  Act.  The  lands  were  leased  for  forty 
years  at  a  small  rent,  with  a  customary  right  of 
renewal  on  payment  of  a  fine.  The  petition  asked 
that  the  whole  dividends  of  the  fund,  when  invested, 
might  be  paid  to  the  Dean  and  Chapter  for  the  time 
being. 

Osborne  Morgari,  for  the  jletitioners,  Cited, 
Ex  parte  Steward,  1  Drew.  636  ; 
Re  Dean,  &c,,  of  Westminster,  26  Beav.  214. 

Hanson,  for  the  Commissioners  of  Works. 

Wood,  V.-C,  after  referring  to  Ex  parte  the  Warden, 
dx.,  of  Merton  College,  (1  N.  R.  176,)  held,  that  the 
proper  order  was,  to  direct  so  much  of  the  dividends 
as  were  equivalent  to  the  rent  to  be  paid  to  the  Dean 
and  Chapter,  and  the  residue  to  be  accumulated,  with 
liberty  to  apply  in  Chambers,  when  the  renewal  fines 


would  have  been  payable  if  the  land  had  not  been  sold, 
for  payment  of  such  fines  out  of  the  accumulations. 

Note, — See 
Ex  parte  Precentor  of  St,  PauCs,  1  K.  &  J.  638| 
where  a  somewhat  similar  order  was  made. 


Pane,  Oomr.  |  iz^  bealb,  i?a;  jwrfe  Laurence. 
12  March,  1868-  S 

Consolidation  Act,  1849,  sect  260 — Juriediction 
over  Trustees  —  Warrant  for  Committal  — 
Evidence, 

A  trustee,  under  a  deed  of  arrange^nent  for  the  benefit 
of  creditors,  may  be  required  to  attend,  upon  the  ordinary 
witnesses  summons,  and  to  answer  questions  touching  his 
dealings  with  the  property  of  the  debtor. 

The  Court  has  jurisdiction  in  such  a  case,  upon  evidence 
of  any  matters  on  its  records,  to  issue  a  warrant  for  his 
committal,  on  his  refusing  to  give  evidence  on  oath, 

Laurence  was  one  of  the  trustees  of  a  deed  of 
arrangement,  entered  into  between  the  bankrupt  Beale 
and  his  creditors,  and  duly  registered  on  the  15th  of 
January,  1862.  He  now  appeared,  on  a  witness*  sum- 
mons in  the  ordinary  form ;  but,  ux)on  the  oath  being 
tendered,  refused  to  be  sworn,  for  the  purpose  of  under- 
going an  examination. 

Bagley,  who  appeared  to  conduct  the  examination  on 
behalf  of  the  creditors,  then  applied,  under  sect.  260  of 
the  Act  of  1849,  for  a  warrant  for  his  committal. 

Chidley  (solicitor)  appeared  for  Laurence,  and  urged 
that  the  section  cited  was  never  intended  to  apply  to  the 
case  of  a  trustee  of  a  deed  of  arrangement,  but  only  to 
meet  the  case  of  one  or  other  party  in  an  adjudication 
of  bankruptcy,  who  should  refuse  to  give  evidence.  He 
referred  to  the  Act  of  1861,  s.  136,  as  regulating  the 
method  of  dealing  with  trustees,  viz. — ^that,  "  in  case  of 
any  claim,  dispute,  or  difference  between  .  .  .  any 
persons  claiming  under  a  trust  deed,"  the  Court  might, 
upon  the  application  of  either  party,  "summon  and 
examine  upon  oath  the  trustee,  or  any  other  person." 
Now,  there  was  no  evidence  of  a  "  claim,  dispute,  or 
difference  ;*'  it  could  not  be  the  intention  of  the  Legis- 
lature that  a  dissenting  creditor  should  have  the  power, 
at  any  time,  upon  a  mere  formal  summons,  without 
giving  any  notice  of  the  nature  of  the  evidence  required, 
or  bringing  before  the  Court  any  evidence  that  there  was 
even  a  ground  for  making  inquiry  into  the  management 
of  the  trust  estate,  to  harass  a  trustee  by  an  application 
of  this  sort. 

It  might  be  that  it  was  intended  to  make  use  of 
evidence  thus  obtained  against  the  witness  in  future 
proceedings,  a  course  which  this  Court  had  always  set 
its  face  against.  At  any  rate,  the  creditors  were  bound 
to  support  such  an  application  by  affidavit,  or  other 
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evidence  to  show  what  was  their  object  in  requiring  the 
trofltee  to  answer,  and  that  it  was  one  which  the  Court 
would  sanction. 

Bagley,  in  reply,  said  that,  even  upon  this  assump- 
tion, there  was  before  the  Court  sufficient  evidence 
to  induce  it  to  require  the  witness  to  answer.  Upon 
the  examination  of  his  co-trustee,  it  appeared  that  pro- 
perty of  the  debtor  had  been  realised,  and  never  distri- 
buted :  that  Laurence  was  the  acting  trustee  :  and  that 
he  had,  since  the  date  of  the  deed,  supplied  goods,  at  his 
own  profit,  to  assist  in  carrying  on  the  business  which 
had  been  the  bankrupt's.    This  osounination  was  on  the 


files  of  the  Court,  with  the  deed  of  trust,  in  the  prcpc: 
office  in  Portugal  Street. 

His  Honour  held,  that  he  had  juiisdietion  to  reqxib 
the  witness  to  be  sworn,  and  submit  to  exaTninati'-'- ; 
and,  under  the  circumstances  of  the  case,  be  tlioor 
there  were  sufficient  grounds  for  his  doing  so.  He  wool .. 
therefore,  on  his  present  refusal,  make  the  order  thit : 
wairant  issue  for  his  committaL 

Upou  the  further  application  of  Chidlej,  His  Hosoi* 
to  give  an  opportunity  for  appeal,  suspended  the  issue . 
the  warrant  for  three  weeks. 
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EQUITY. 


Hoiue  of  lK>Tds.      1   MoORHOtrra  v.  Loud. 

2,  5,  9,  16,  19  MiJiOH,  1863.  J 

JPrtamit^'^^  Lo&d  C&ahwobth,  The  Losd  Chslxs- 
70KD,  and  TIm  Losd  Kinosdown. 

Change  ofnsfdffnn  does  not  of  itself  cettue  loss  of  domicil 
of  (yrigin.  There  rntut  he  an  intention  on  the  part  of  the 
person  changing  his  residence,  to  abandon  his  eitizenshiip 
of  ariginf  e.  g.,  to  eeass  to  be  an  Bngli^iman  ofnd  become 
a  Frenchman, 

The  definition  of  domieU  proposed  by  (he  Vics-Okan- 
cellar  Kindffrstey  in  this  case  (4  Drew.  876),  disapproved 
of  hy  the  Lord  Chehnsfard  and  semble  reeded  by  the 
Lords  Cramocrih  and  Kingsdovon. 

This  was  on  appeal  fiom  a  decree,  and  several  orders 
made  by  the  Yice^Ghaneellor  Kindcrsley,  and  reported 
in  4  Drew.  366.  The  appeal  was  piesecuted  on  three 
points,  bat  it  ia  only  neeessaiy  to  report  the  argoment 
and  judgBMBt  upon  one  of  them,  yiz.,  upon  the  domicil 
at  the  time  of  his  death  of  Dr.  Peter  Cochrane^  which 
thtf  appeOantB  contended  was  French,  whilst  the  Vice- 
CiaanceUor  had  determined  it  to  be  Scotch. 

Dr.  "  eter  Cochrane  was  bom  in  1755,  at  Clippens, 

n&ar  Glai^w,  a  place  which  had  been  in  the  possession 

of  his  family  about  200  yeaiB.     In  the  year  1780,  he 

went  to  the  East  in  the  medical  service  oi  the  East  India 

Company,  and  ha  did  not  retam  to  Eojope  until  1819. 

In  the  year  1789  hia  father  became  embarrassed,  and  Dr. 

Cochrane,  after  some  little  heedtation,  and  a  suggestion 

thAt  the  pmchase  had  better  be  efiEscted  by  an  elder 

brother^  bought  CUppens  of  the  tmatees  of  his  father's 

creditors.    His  Jbther  contanoed  to  reside  at  dtppens 

till  his  deathy  after  which  a  sister  of  Dr.  Cochrane  lived 

there.    The  hovs*  became  m«eh  dilapidated,  and  his 

sister  exprasoad  bar  intention  of  quitting  it,  whereupon 

Dr.  Coehnue  cxidefed  a  new  manaon-hoose  to  be  built, 

without,    howevfty    destroying   the   old   house.      The 

mansion  waa  finished  in  1815,  and  the  sister  inhabited  it 

till  her  death  ia  1821.    Dr.  Godm»e,  faihia  letters  to 

his  siat«,  frB^foently  alhided  to  hia  early  associations 

with  particolar  parts  of  the  proporty,  and  the  length  of 

time  it  had  bean  held  by  the  ianuly,  and  stated  that  he 

looked  fiurwasd  to  tlie  tins  whan  ha  himseif  shotdd  retotn 

and  liva  thiere^  thaigh  ha  was  i^ptehenaivs  tiiat  neither 

the  climate  mx  the  rnamem  of  the  ]Mighbouik>od  wcttld 

suit  him  aft«  has  prokmgsd  residenos  in  the  Sail. 

In  1808  ha  maned  Ifiss  f  esson,  by  whom  ha  had  two 
sons,  Peter  bom  in  IftlO,  and  Jofan  bosn  in  1818.  In  1818 
he  and  Us  fionily  Mtoined  to  Europe ;  in  the  sommar  of 


1819  he  made  a  tour  through  England  and  Scotland,  and 
spent  the  winter  at  Edinburgh ;  in  1820  he  furnished 
Clippens  and  lived  there  maintaining  a  large  esta- 
blishment till  May,  1825,  when  he  broke  up  his 
establishment,  sent  his  plate  to  his  bankers,  and  packed 
np  the  furniture,  but  left  the  latter  in  the  hoase,  and 
the  house  and  grounds  in  the  charge  of  a  gardenar, 
and  went  with  his  family  at  first  to  London  and  thence 
to  the  Continent.  His  reasons  for  leaving  Clippens 
appeared  to  have  been  three-fold  :  the  climate  did  not 
suit  his  health,  he  was  desirous  of  having  his  sons 
educated  on  the  Continent,  and  moreover,  his  wife 
had  been  guilty  of  imprudent  conduct,  so  that  the 
neighbouring  gentry  ceased  to  visit  Clippens,  and 
Mrs.  Cochrane  was  subjected  to  continual  insults 
when  she  went  about  in  the  neighbourhood.  Dr. 
Cochrane  at  first  went  to  Berne,  and  placed  his  sons 
with  M.  de  Fellenberg,  at  Hofwyl,  but  after  a  few 
months,  he  removed  with  them  to  Paris,  where  he 
lived  at  first  in  furnished  apartments,  and  after- 
wards in  apartments  which  he^himself  furnished.  He 
visited  Scotland  in  1829,  inspected  the  condition  of 
Clippens,  and  told  the  gardener  he  hoped  he  might  some 
day  return  there;  during  this  visit  he  instructed  his 
solicitor  to  pr^Nire  a  will  in  Scotch  form,  which  he 
afterwards  executed  when  in  London  on  his  way  back 
to  the  Continent.  He  returned  to  Paris  in  Kovember, 
1829,  and  remained  there  till  the  18th  June,  1831,  on 
which  day 'he  commenced  a  journey  to  England,  but  he 
died  the  same  night  at  Beauvais.  It  was  said  that  the 
object  of  his  journey  was  to  make  an  alteration  in  his 
will,  as  he  had  been  much  annoyed  at  an  imprudent 
marriage  which  his  son  Peter,  a  little  before,  at  the  age 
of  nineteen,  had  clandestinely  contracted  with  his  aunt's 
waiting-maid. 

BoUy  (1,0.  and  Glasse,  Q,0.  (Welford  with  them),  con- 
tendsd  that  the  domicil  of  Dr.  Cochrane,  at  the  tim^  of 
Ms  death,  was  French*  They  examined  at  length  his 
lettars  firom  India,  to  show  the  slender  regard  he  had  for 
ClippeaBy  and  commented  on  the  conduct  of  his  wife  as 
randenag  it  impossiUe  that  ho  should  return  there. 
His  acts  must  be  eonaidered,  and  it  was  clear  from 
them,  that  he  had  no  intention  of  quitting  Paiis :  he 
kept  a  large  establishment  there,  purchased  very  expen- 
sive fhmitiire»  beitled  and  laid  down  a  large  quantity 
of  wine^  and  thonughiy  ei^oTsd  tha  tone  and  spirit  of 
French  society. 

Ko  act  of  anih(«is«tion  is  necessaiy  to  acquire  a  French 
domieil. 

They  oomviented  on  VatteTs,  Voei's,  and  Story's  defi- 
nitions of  domicil,  as  discussed  by  Y.-C.  Kinderaley; 
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and  on  the  definition  suggested  by  the  learned  Vice- 
Chancellor,  they  cited, 

Johnston  V.  BcattUf  10  C.  &  F.  42  ; 

Munro  v.  Munro,  1  Q.  &  F.  842  ; 

Whicker  v.  Hume,  7  H.  L.  Ca.  124  ; 

AifcTimn  v.  Aikmany  3  Macq.  854; 

Forbes  v.  Forbes^  Kay,  341  ; 

Code  Napolioiiy  Tit.  i.  c.  i.  Art.  13  ; 

Cole  on  Bomicily  36,  37,  and  App.  G  ; 

Bremer  v.  Freeman^  10  Moo.  P.  G.  C.  306. 

The  Solicitor-Gcncraly  Anders&n,  Q.C.y  Giffardy  Q.C., 
E.  F.  Smithy  MorriSy  W.  Pearsoriy  JacksoUy  and  Lord,  for 
the  several  respondents,  were  not  called  upon. 

The  Lord  Cranworth  said:  upon  the  question  of 
domicil,  Dr.  Cochrane  was  a  Scotchman,  and  Jiis 
domicil  of  origin  was  Scotch;  he  went  to  India,  and 
tlierc  acquired  wliat,  on  the  authorities,  must  bo  ad- 
mitted to  be  an  Anglo-Indian  domicil,  though  he  (Lord 
Cranworth)  could  never  clearly  see  why  it  should  not  be  a 
Scoto-Indian  domicil,  and  had  Dr.  Cochrane  died  in  India, 
his  property  would  have  been  administered  according  to 
the  law  of  England.  He  returned,  and  became,  to  all  in- 
tents and  purposes,  a  domiciled,  or  rather,  a  re-domiciled 
Scotchman  ;  he  afterwards  went  abroad,  partly  for  the 
sake  of  the  education  of  his  children,  partly  on  account 
of  his  own  health,  and  partly  because  he  was  subject  to 
much  annoyance  in  Scotland  through  the  conduct  of  his 
wife  ;  after  a  little  time,  he  took  up  his  abode  in  Paris, 
at  first  in  furnished  lodgings,  but  afterwards  in  lodgings 
which  he  furnished,  and  if  any  one  were  pleased  to  say 
so,  he  meant  to  live  there  always.  But  that  (he  con- 
tinued) does  not  change  the  domiciL  In  order  to  acquire 
a  new  domicil, — ^he  would  use  an  expression  which  he 
believed  he  formerly  used  himself,  [in  Whicker  v. 
Hume,  iibi  supra,]  but  which  he  would  not  shrink 
from  using  again,  as  he  thought  it  a  correct  statement 
of  the  law— a  man  must  intend  quaUnus  in  illo  extiere 
patriam.  It  was  not  enough  that  a  man  merely  meant 
to  take  another  house,  and  go  to  some  other  place,  and 
that  on  account  of  his  health,  or  for  some  other  rea- 
son, he  thought  it  tolerably  certain  that  he  had  better 
remain  there  all  the  days  of  his  life.  A  man  did  not  lose 
hk  domicil  of  origin,  or  his  resumed  domicil,  merely 
because  he  went  to  some  other  place  that  suited  his 
health  better,  unless  he  meant,  either  on  account  of  his 
health,  or  for  some  other  motive,  to  cease  to  be  a  Scotch- 
man, and  become  an  Englishman,  a  Frenchman,  or  a 
German.  In  that  case,  if  he  gave  up  everything  he  left 
behind,  and  established  himself  elsewhere,  he  might 
change  his  domicil.  It  would  be  most  dangerous  in 
this  age,  when  people  were  in  the  habit  of  going  to  other 
countries  or  climates,  for  the  sake  of  health  or  for  caprice, 
retaining,  at  the  same  time,  possessions  in  this  country, 
and  keeping  up  a  house  here,  to  hold  that  they  thereby 
made  themselves  foreigners.  That  would  be  inconsistent 
with  all  the  modem  views  on  the  subject  of  domicil.  He 
thought  the  judgment  on  this,  and  on  the  other  points, 


perfectly  right,  that  the  appeal  ought  never  to  hare  V^-: 
brought,  and  he  should  moye  that  it  be  dismissed  tit: 
costs. 

The  Lord  Chelmsford,  on  the  subject  of  domiil 
said,  there  was  no  doubt  that  Dr.  Cochrane*6  domicL  ' 
origin  was  Scotch,  that  he  afterwards  acquire  aa  Am:l»- 
Indian  domicil,  and  subsequently  resumed  )m  S-^^'tL 
domiciL     The  difficulty  of  getting  a  satisfactory  >!iai- 
tion  of  domicil  had  often  been  admitted,  and  ?v^r< 
attempt  to  frame  one  had  hitherto  failed.    With  ev t 
respect  for  the  precision  and  accuracy  of  judgment  oft. 
learned  yice-Chaucellor,  he  could  not  adopt  the  (btl 
tion  proposed  by  him  ;  he  had  suggested,  as  a  d«£niri<)a 
of  acquired  domicil,  "The  place  in  which  apers'iiK* 
voluntarily  fixed  the  habitation  of  himself  and  hisikmiiy, 
not  for  a  mere  special  and  temporary  purpose,  bat  ^itJi  s 
present  intention  of  making  it  his  permanent  home,  aoltv 
and  uutU  something  (which  is  onexpected  or  nnastm) 
shall  occur  to  induce  him  to  adopt  some  other  perma&n: 
home.'*    This  definition,  as  he  (Lord  Cbelmsfordi  In- 
pointed  out  in  the  course  of  the  argument,  would  m- 
the  case  of  a  person  of  delicate  health  going  to  a  mil  i^* 
climate,  with  the  determination  of  remaining  then  lu - 
his  health  was  restored  ;  but  Lord  Campbell,  in  M^'  • 
V.  BeaUiey  (10  C.  &  F.  139),  put  that  very  c*k  ^  -^^ 
in  which  an  existing  domicil  would  not  be  los^a&i^ 
new  one  would  not  be  acquired.     The  connsel  for  - 
appellants  argued  that  a  new  domicil  was  acquired  wL"*.- 
ever  a  person  went  to  reside  in  a  place  for  an  indeiii^ 
time.     This  definition,  and  that  of  the  Vice-ChacftC  f. 
appeared  liable  to  exception  inasmuch  as  it  omitted  ^:- 
important  element,  viz.,  the  fixed  intent  of  alMind^iii^ 
one  domicil,  and  permanently  acquiring  another,  t/ 
present  intention  of  making  a  place  a  permanent  hf^'- 
could  exist  only  where  the  person  had  no  other  idea  ti^i^ 
that  of  continuing  there  without  looking  forward  t?  '^'! 
event,  certain  or  uncertain,  which  mi^t  induce  hin  *^ 
change  his  residence.     As  long  as  he  had  in  contt^isp 
tion  some  event,  upon  the  happening  <^  which  bis  re<: 
dence  would  cease,  it  would  be  incorrect  to  ay  b*^- 
even  a  present  intention  of  making  it  a  permanent  Ivm^ 
The  nature  and  character  of  the  residence  adopted  E^r'-' 
show  an  intention  to  abandon  the  former  doDiii'il>  •" 
that  intention  must  be  clearly  and  unequivocally  pi*^'^* 
Lord  Wensleydale  in  Aikman  v.  Aikman  (3  Maq-  ^'" 
had  laid  down  the  rule  very  clearly,    "Every  b^' 
domicil  of  origin  (and  this  was  to  be  considered  *' 
domicil  of  origin  resumed)  must  be  presumed  to  t-ontia^ 
until  he  has  acquired  another  sole  domicil  hy  ai^^^ 
residence,  with  the  intention  of  abandoning  his  dotuA' 
of  origin.    This  change  must  be  anima  et  /ado,  and  ^ 
burthen  of  proof  unquestionably  lies  upon  the  pw 
who  asserts  that  change."    The  difficulty  of  the  «pr 
lants  in  this  case  was  greater,  as  they  sought  to  sopP'^ 
the  domicil  of  origin  by  a  foreign  domicil    Heii''^ 
Chelmsford)    quite    agreed  with  what  his  noble  ^'^ 
learned  friend.  Lord  Cranworth,  had  said  in  Whkk-r'^ 
HwM  (7  H.  L.  Ca.  159).     "  You  may  moefa  more  eus:!) 
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suppose  that  a  person  having  originally  been  living  in 
Scotland,  a  Scotchman,  means  permanently  to  quit  it  and 
come  to  England,  or  vice  versd,  than  that  he  is  quitting 
the  United  Kingdom  in  order  to  make  his  permanent 
home  where  he  must  for  ever  be  a  foreigner,  and  in  a 
country  where  there  must  always  be  those  difficulties 
which  arise  from  the  complication  that  exists,  and  ^e 
conflict  between  the  duties  that  you  owe  to  one  country 
and  the  duties  which  you  owe  to  the  other."  The 
question,  therefore,  was,  whether  Dr.  Cochrane  had  in- 
tentionally and  actually  abandoned  his  Scotch  domicil 
with  the  intention  never  to  revert  to  it  ?  The  evidence 
was  perfectly  clear  that  he  had  not.  His  Lordship 
then  proceeded  to  analyse  the  evidence,  and  having 
arrived  on  this  and  the  other  points  of  appeal  at  the 
same  conclusions  as  the  Lord  Cranworth  and  the  Vice- 
chancellor,  he  assented  to  the  motion  that  the  appeal 
be  dismissed  with  costs. 

The  Lord  Kingsdown  concurred.     Upon  the  question 
of  domicil  he  apprehended  that  change  of  residence  alone, 
however  long  and  continued,  did  not  effect  a  change  of 
domicil  as  regulating  the  testamentary  acts  of  an  individual. 
Change  of  residence  might  be  and  was  a  necessary  ingre- 
dient, and  it  might  be  and  was  strong  evidence  of  an  inten- 
tion   to  change  a  domicil,   but  unless  in   addition  to 
residence  there  was  an  intention  to  change  the  domicil, 
no  change  was  in  his  opinion  made.   The  distinction  drawn 
by  his  noble  and  learned  friend  Lord  Cranworth,  to  which 
Dr.  Lushington  had  acceded  in  Hodgson  v.  De  Beauchesne 
(12  Moo.  P.  C.  C.  235),  was  perfectly  sound.    A  man  must 
intend  to  become  a  Frenchman  instead  of  an  English- 
man.    A  man  might  leave  England  with  no  intention  of 
returning,  nay,  with  a  determination  never  to  return, 
c.  g.,  a  mian  labouring  under  mortal  disease,  and  told 
that  to  preserve  his  life  or  even  to  alleviate  his  sufferings 
he  must  go  abroad.     Was  it  to  be  said  that  if  he  went 
to  Madeira,   he  could  not  do  so  without    losing   his 
character    of  an  English  subject — ^without    losing   the 
right  to  the  intervention  of   the  English  law  in  the 
transmission  of  his  property  after  his  death,  and  in  the 
construction  of  his  testamentary  instruments  ?    Such  a 
proposition  was  revolting  to  common  sense.     He  con- 
fessed he  should  not  have  been  sorry  if  advantage  could 
have  been  taken  of  this  case  to  'express  the  opinion  of 
the  House  upon  some  vexed  points  of  the  law  of  domicil 
which  it  was  highly  desimble  to  have  settled,  and  upon 
-which  he  at  least  entertained  strong  doubts,  but  as  it 
was  considered  that  a  difference  of  opinion  had  arisen, 
and   in    this   case   the  points  did   not    necessarily  or 
perhaps  properly  arise,  he  thought  it  better  to  abstain 
from  expressing  any  opinion.     There  could  not  be  the 
least  doubt,  applying  to  the  case  any  law  or  rule  that  had 
ever  been  established,  that  this  gentleman  retained  until 
liis  death  his  Scottish  domicil. 


Me  Norton's    Patent. 
ExparU  Salt. 


Privy  Council.   ) 

4  March,  1863.      ) 

Pr«e?i<— The   Sir  Edward   Ryan,   The   Master  of 
the  Rolls  and  The  Sir  John  T.  Coleridge. 

Prolongation  of  Patent  refihied,  07i  ground  of 
practical  non-user  of  Patent  for  ten  years — 
Assignee  of  a  Patent  only  entitled  to  Prolfmga- 
tion  on  Special  Grounds. 

A  petition  by  the  assignee  of  a  patent,  which  he  had 
purchased  from  the  inventor  in  1853,  and  which  he  had 
not  employed  in  any  %oay  since  that  time,  although  actively 
engaged  in  the  particular  manufacture: — 

Held,  that  the  Turn-user  during  ten  years  constitutes  a 
sufficient  objection  to  the  grant  of  prolongation :  that  tJie 
grovmdsfor  extending  a  patent  refer  to  the  inventor  him- 
self: that  an  assignee  of  a  patent  does  not  stand  on  the 
same  favaurahle  footing  as  the  original  inventor,  unless 
under  special  circumstances.  These  circumstances  are, 
thai  he  has  materially  assisted  the  inventor,  or  eriabled 
the  patent  to  become  of  public  utility. 

One  Titus  Salt,  of  Saltaire,  became,  in  1853, 
the  registered  assignee  of  a  patent  granted  to  F.  W. 
Norton  in  March,  1849,  for  the  weaving  of  figured 
fabrics,  applicable  principally  to  the  manufacture  of 
carpets.  This  patent  had  never  been  employed  by 
him,  he  having  been,  during  that  time,  engaged  in  most 
extensive  manufactures.  No  pecuniary  or  other  satis- 
factory grounds  were  shown  to  account  for  this  delay. 
The  assignee  now  petitioned  for  a  prolongation  of  the 
patent,  having  formed  or  concurred  in  forming  a  joint- 
stock  company,  to  work  the  patent  in  conjunction  with 
others  founded  upon  it  He  failed  to  show  that  the 
utility  of  the  patent  had  been  proved  by  any  substantial 
practical  use,  though  its  novelty  was  admitted. 

Bavill,  Q.C.,  and  Theodore  Aston,  for  the  petitioner. 

Cfrove,  Q.C.,  and  Webster,  for  opposing  parties,  were 
not  called  on. 

Welsby  for  the  Crown. 

At  the  close  of  the  jietitioner's  case,  the  opinion  of  the 
committee  was  given  by  the  Sir  E.  Ryan,  who  said  :— 

The  committee  thought  that  the  petitioner  had  not 
made  out  a  sufficient  case  to  call  for  an  extension  of  the 
time  of  his  patent.  The  petitioner  became  x>ossessed  of 
this  patent  in  the  year  1853,  and  the  time  which  had 
elapsed  since  1853  down  to  the  present  time  (1 863)  when 
this  application  was  made,  placed  the  petitioner  in  a 
species  of  dilemma  from  which  it  was  difficult  for  him  to 
extricate  himself.  If  nothing  had  been  done  with  this 
patent  for  the  period  of  ten  years,  during  which  the 
petitioner  had  had  it,  it  must  be  either  because  the 
patent  itself  could  not  be  practically  employed  for  any 
useful  or  beneficial  purpose,  or  because  the  petitioner 
had  purposely  abstained  from  endeavouring  so  to  employ 
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it.  If  the  former  were  the  case,  that  would  furnish  a 
decisive  reason  why  they  should  not  grant  an  extension 
of  the  patent ;  or,  on  the  other  hand,  if  the  fact  he  that 
this  patent  could  be  put  to  a  useful  and  beneficial  pur- 
pose, but  the  petitioner  had  abstained  from  doing  so, 
they  were  unable  to  understand,  and  would  require  to 
have  it  explained  to  them,  why  it  had  not  be^i 
put  to  a  useful  and  beneficial  purpose  during  the  ten 
years  that  the  petitioner  had  been  possessed  of  it.  It 
would  be  setting  a  bad  precedent  which  wouM  lead  to 
injurious  consequences,  if  they  were  to  oountenance  that 
species  of  wilful  delay.  It  might  well  happen  in  the 
progre&s  of  discovery  and  improvement  that  was  daily 
taking  place  in  every  department  of  science  and  art,  that 
inventions  and  discoveries  might  be  made  applicable  to 
the  particular  subject  matter  of  some  patent,  which,  in 
conjunction  with,  and  as  an  addition  to  it,  might  be  of 
great  value  to  the  inventors,  but  which  not  only  could 
not  be  put  into  practice  without  making  use  of  the  pre- 
vious invention ;  but  for  which  patents  had  been  obtained 
on  the  faith,  that,  on  the  expiration  of  the  patent  for  the 
original  invention  itself,  they  would  become  profitable. 
And  if  their  Lordships  were  to  permit  a  patentee  to  keep 
his  patent  unemployed  for  a  period  of  ten  or  twelve 
years,  in  the  expectation  that  such  a  state  of  things 
might  arise,  and  then,  when  it  arose,  to  come  and  ask  for 
an  extension  of  the  patent  on  the  ground  that  he  had 
not  obtained  sufiicient  remuneration  for  it^  he  would  be 
obtaining  an  undue  and  unfair  advantage.  That  would 
be  making  use  of  the  intentional  non-employment  of 
his  invention  in  order  thereby  to  obtain  a  share  of  the 
profits  properly  due  to  the  inventions  of  otheii,  and 
would  thus  frustrate  the  object  for  which  the  monopoly, 
granted  by  Letters  Patent,  was  created,  viz.,  the  re- 
warding of  inventors  for  their  merit,  and  thereby  to 
encourage  them  in  making  discoveries  useful  to  man- 
kind. 

The  grounds  upon  which  extensions  of  patents  were 
granted,  all  had  reference  to  the  inventor  himself.  Tliey 
were,  in  the  first  place,  to  reward  the  inventor  for  the 
peeuUar  abili^  and  industry  he  had  exercised  in  making 
the  discovery ;  in  the  second  place, .  to  rewmrd  him 
because  soma  great  benefit  of  an  unusual  description  had 
by  him  been  conferred  upon  the  public  through  the  in- 
vention itself ;  or,  lastly,  becanse  the  inventor  had  not 
been  sufficiently  remunerated  by  the  profits  derived  from 
his  strenuous  exertions  to  make  t&e  invention  profitable. 
All  these  grounds  proceeded  upon  the  supposition  that  the 
invention  was  a  new  andxiseful  invention.  But  where  the 
inventor  intentionally  delayed  for  a  great  length  of  tixae 
attempting  to  put  it  into  practice,  these  grounds  for 
prolongation  of  the  patent  could  not  be  relied  on  by  him, 
unless  it  were  possihle  for  him  to  show  some  reasonable 
excuM  for  the  delay. 

In  some  circumstances  there  might  be  a  coneideiable 
ground  of  excuse  arising  from  want  of  funds ;  the 
pecuniary  difficulties  in  which  the  patentee  had  been 
involved  in  working  out  his  invention  might  have  pUu^ed 
him  in  a  situation  which  had  made  it  extremely  difficult 
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for  him  to  obtain  the  means  for  tskiug  the  Lcccvan 
steps  to  put  the  patent  into  operation.  Bat  it  appear-j 
that  no  such  circumstancea  had  existed  in  tht  pri 
case.  The  present  petitioner  was  a  gentleman  fossf 
of  affluence  and  ample  means  to  put  this  iave&tiai  'w 
operation,  and  yet  it  Ji^pearad  that  he  had  tiku  2j 
effectual  steps  for  this  purpose  during  the  vhok  periol 
during  which  he  had  enjoyed  the  patent,  fiw  Isdc 
down  to  the  present  time. 

This  delay,  however,  waa  not  the  only  reason  tj^: 
had  influenced  them  in  coming  to  their  present  dacisLi 
The  petitioner  was  not  the  inventor. 

It  was  very  true  that  under  the  late  statute  apenofi  n 
not  excluded  from  acpplying  for  a  prolongation  upon  '<^ 
ground  of  his  being  the  asaignee  of  the  patent;  but  itw 
always  to  be  borne  in  mind  that  the  assignee  of  a  juxei 
did  not,  unless  under  peculiar  drcnmstsnces,  apph  « 
the  same  favourable   footing  as  the  original  iorests. 
The  ground  that  the  merits   of  the  inventor  wtfiit  w 
be    properly  rewarded,  in.  dealing  with  an  inreDO:^ 
which  had  proved  useful  aad  beneficial  to  the  piblie,  1^ 
not  exist  in  the  case  of  an  assignee,  unless  tbe  aa^ 
be  a  person  who  had  assisted  the  patentee  with  baii  t» 
enable  him  to  perfect  and  bring  out  his  inventun,  ei 
had  thus  enabled  him  to  bring  it  into  use;  vi»^ 
which  grounds  existed  in  the  present  case.    Tht^^^ 
why  the  assignee  of  a  patent  was  notpiecla<i^^^ 
making   an    implication   for  an  extension  U  ^  ^ 
because,    as  was  stated  by  Lord   Brougham  i& '^- 
case   of  MargatCs   PaUnt   (Webster's  Reports^  i-' » 
were  so   precluded,  it  would   diminish  the  w* 
the  patent  in  the  hands  of  the  inventor,  by  not  ea*^^' 
him  to  dispose  of  his  patent  so  favourably  a&  he  i&^| 
do  if  the  assignee  of  it  were  not  excluded  from  tf^T^- 
for  a  prolongation.     But  not  only  did  the  petitioryf.^ 
an  aasignee,  not  appear  in  so  favourable  a  positioD  »  ^ 
inventor,  but,  in  addition  to  that,  in  the  prese"^^"^; 
was  not  the  assignee  who  had  held  the  patent «»  -* 
years,  who,  properly  speaking,  was  himself  appF*  ;^ 
the  extension,  but  he  had  formed,  or  bad  concan*^^ 
fanning,  a  j<»nt-Btock  company  to  work  thi«  P***  . 
conjunction  with  others  founded  upon  it ;  ana  w*  nr 
cation  aabstantially  was  that  of  the  joint-stock  c<^^ 
This  citcumataace  increased  the  unfrvounble  W' 
which  their  Loidshipa  had  usually  wgarded  ^^^ 

In  one  case,  namely,  in  the  case  of  Cafd^*     ^ 
ia  the  tenth  volume  of  Moore's  B«porto»  ^^ 
patentee  agreed  with  a  public  company  to  gi*^        ^ 
ex42luaive  licence  to  use  a  patent,  aw^  ^J^  gti 
obtain  a  renewal  of  .it,  to  be  for  the  exclusire »»? 
the  same  pemmB,  tho«|^  their  LordahipB  n^ 
matter  which  induced  them  to  reoommeDd  H^       \ 
not  to  renew  the  patent  was,  that  the  agroem^t  a>  ^  ^ 
into  was  repugnant  to  the  provision  ^    [ig^ 
Will.  4,  C.83;  stiU  their  Loidships^iBg^^i^rl^. 
by  Lord  Justice  Knight  Bruce,   stated  thus  -  ^^^^ 
sidering  that  the  present   application  is  ^'^  .. 
rather  the  application  of  other  persons  thatt<«      ,  v, 
tioner;  considering  also  the  great  adv»nW* 
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Press  Company  appear  to  have  derived  from  this  patent, 
and  that,  though  originally  granted  to  the  petitioner, 
if  there .  be  renewal,  the  company  will  probably  snb- 
stantially  take  more  interest  in  the  patent  than  Card- 
well  himself,  their  Lordahips  doubt  very  much,  to 
say  the  least,  whether,  independently  of  the  particular 
circumstances  to  which  I  am  about  to  advert,  l^re 
would  be  any  case  for  extending  the  period  of  the  present 
privilege.  '* 

Their  Lordships  also  found  in  another  case,  the  case 
of  the  Electric  Telegraph  Company,  that  Lord  lang- 
dale,  m  delivering  the  judgment  of  tlieir  Lordships, 
said,  "We  do  not  say  it  would  be  right  to  take 
into  consideration  the  mere  commercial  transactions 
of  a  compnuy  of  this  sort,  if  it  had  turned  out  that 
the  contrary  had  been  the  case.  They  buy  this  patent 
right ;  they  buy  it  for  a  commercial  purpose,  not  at  all 
with  the  view  of  encouraging  the  inventors,  or  of  reward- 
ing the  inventors,  though,  when  they  are  sinking  their 
own  capital  in  this  particular  mode,  they  do  incidentally 
give  a  profit  to  the  inrentors.  It  is  not  the  same  ease  as 
some  cases  which  have  arisen,  where  the  inventer,  being 
himself  struggling  with  difficulty  for  the  want  of  capital, 
is  obliged  to  obtain  the  asaistanee  of  persons  who  have 
capital,  giving  them  a  share  of  the  profits,  which  may 
be  done  in  a  great  variety  of  ways  and  under  many 
different  circumstuioes  ;  but  those  parties,  with  a  know- 
ledge of  the  value  of  the  invention,  and  its  capability  of 
being  reduced  to  practical  use  to  any  extent  to  which 
<:apital  might  be  employed  upon  it,  think  fit  to  engage 
that  capital  in  canying  on  a  trade  by  the  use  of  this 
particular  invention."  And  accordingly  in  that  ease 
their  Lordships  declined  to  prolong  the  patent.  Their 
Lordships  thought  that  those  observations  are  af^oable 
to  the  present  case. 

In  this  case  it  appeared  that  the  real  appUcants  were  a 
mere  joint-stock  company,  who  had  bought  this  patent 
for  the  purpose  of  trading  with  it,  and  with  others 
founded  upon  it,  and  not  for  any  purpose  by  means  of 
which  any  benefit  would  be  derived  by  the  original 
inventor,  who  not  only  had  long  since  parted  with  aU 
his  interest  in  it,  but  had  since  died.  Their  Lordships 
<lid  not  think  it  desirable  that  a  patent  should  be  pro- 
longed for  such  an  object,  and  they  were,  moreover, 
^ipprehensive  that,  if  they  were  to  accede  to  the  prayer 
of  the  petitioner,  it  might  be  that  the  other  patents 
taken  out  by  the  petitioner  and  founded  upon  this, 
might  derive  undue  support  from  such  extension.  It 
might  be  that  these,  or  some  of  them,  were  not  in 
themselves  capable  of  being  supported  as  the  legal  sub- 
ject for  a  patent  (on  which  their  Lordships  expressed  no 
opinion,  as  these  patents  were  not  the  subject  of  the 
present  inquiry) ;  but,  if  the  fact  were  so  (and  the 
observation  was  of  general  import,  and  not  confined  to 
this  case),  then  the  public  might  be  excluded  &om  the 
nse  of  certain  known  processes  by  reason  of  their  being 
inseparably  connected  with  the  use  of  the  particular 
invention,  the  patent  for  which  had  been  extended  ;  and 
if  the  auxiliary  and  supplemental   patents  had  been 


taken  out  by  others  and  were  valid,  then  they,  as  had 
been  already  observed,  might  be  deprived  of  their  just 
profits  if  an  extension  of  this  patent  were  granted. 
Petition  refused,  but  without  costs. 


Master  of  the  Boll8«  \ 

12,   13  FlSB.  (  SCHOLEFISLDIf.  XiOGKWOOD. 

18,  21  Mabch,  1868.      j 

Mortgage  hy  Htuband  and  Wife — Exoneration  of 
Wif^s  Estate — Teruiwt   for    Life    of   several 
Estates,  eadi  subject  to  a  Mortgage — Reduction 
of  Principal  secured  hy  one  Mortgage^  Arrears 
of  Intereit  due  on  the  other. 

Husband 8  freehold  estates^  A  (unincumbered),  B  (svh- 
ject  to  a  mortgage  for  1,400/.),  and  C  (subject  to  a  mort- 
gage for  8000Z.),  toere  settled  to  the  use  of  the  husband 
for  life,  after  his  death  to  such  uses  as  husband  and  wife 
should  jointly  appoint :  in  default,  to  the  use  of  wife  for 
life,  and  after  the  death  of  the  survivor  of  husband  and 
voife,  as  to  one  moiety,  to  the  use  of  the  husband  in  fee, 
and  as  to  the  other  moiety,  to  the  use  of  such  persons  as 
the  wife  should  by  deed  or  will  appoint,  and  in  default, 
to  the  use  of  the  wife  in  fee. 

ffu^nd  and  wife  appointed  tJie  estates  A  and  B 
(subject  to  the  mortgage^ for  1,400Z.)  by  way  of  mortgage 
fw  lOOOZ.  :— 

Held,  thol  iliere  was  no  equity  in  favour  of  the  wife  to 
have  her  estate  exoneraUd,  by  Uirounng  the  whole  of  the 
1000/.  mortgage  on  the  husband's  jnoiety  of  A  and  B, 

Part  of  the  principal  of  the  1,4002.  mortgage  was  paid 
oiU  of  rents  of  A  and  B,  accruing  due  during  the  lifetime 
of  the  husband ;  but  the  interest  on  the  8000/.  mortgage 
Vfos,  during  his  lifetime,  allowed  to  fall  into  arrear  : — 

Held,  that  a  moiety  of  the  sum  by  which  the  1,400/. 
principal  had  been  reduced  as  aforesaid,  vxu,  for  the 
benefit  of  tlie  husband^ s  estate,  to  be  thrown  upon  the  wife's 
moiety  of  B  ;  and  thai  there  was  no  equity  in  her  favour 
to  set  off  tJie  arrears  of  interest  on  the  3000/.  against  the 
amount  by  which  the  1,400/.  principal  had  been  reduced. 

The  plaintiif  in  this  suit  was  a  judgment  creditor  of 
Thomas  Dutton,  deceased,  seeking  to  enforce  his  judg- 
ment against  the  real  estate  of  his  debtor. 

Thomas  Dutton  was  the  owner,  in  fee  simple,  of  three 
freehold  estates  at  Leeds.  Estate  A  was  unincumbered ; 
estate  B  was  subject  to  a  mortgage,  created  by  an 
indenture  of  the  25th  of  November,  1831,  for  1,400/.  and 
interest,  to  Edward  Powell ;  estate  C  was  subject  to  a 
mortgage,  for  3000/.  and  interest,  to  Thomas  Strother. 

By  indenture  of  release  and  settlement,  dated  the 
26th  of  July,  1882  (grounded  on  a  lease  for  a  year),  and 
made  between  Thomas  Dutton  of  the  first  part,  Hannah 
Dutton,  his  wife,  of  the  second  part,  Thomas  Strother  of 
the  third  part,  and  P.  J.  Papillon  of  the  fourth  part ; 
after  reciting  that  Thomas  Dutton  was  seised  to  him  and 
his  heirs  of  the  estates  thereinafter  described,  subject. 
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neyerthelesa,   to  two  mortgages  on    part   thereof,    for 
securing   3000Z.  and  1,2002.,  with  interest ;   and  that 
Hannah  Button,  by  virtue  of  the  settlement  made  upon 
her  marriage,  was  entitled  to  the  interest  of  the  3000/. 
for  her  separate  use ;    and  that  Thomas  Dutton  had 
erected  the  buildings  then  standing  on  some  part  of  the 
lands  in  the  said  indenture  described,  and,  in  order  to 
complete  the  same,  had  applied  to  Hannah  Dutton  to 
assist  him  with  advances  out  of  her  private  moneys 
(which  she  had  done),  and  also  to  become  jointly  bound 
with  him  for  payment  of  two  several  sums  of  3002.  and 
8002.,  which   had  been  borrowed  by  Thomas  Dutton, 
witli  which  requests  Hannah  Dutton  had  complied,  upon 
condition  that  the  said  hereditaments  should  be  settled 
to  the  uses  and  upon  the  trusts  thereinafter  mentioned : 
it  was  witnessed  that  Thomas.  Dutton,  at  the  request  of 
Hannah  Dutton,  granted  unto  Papillon,  his  heirs  and 
assigns,  all  those  the  estates  A,  B,  and  C,    to  hold  the 
same  (subject  to  the  said  mortgages  upon  such  parts  of 
the  hereditaments  as  were  comprised   in    the    several 
securities)  to  the  use  of  Thomas  Dutton  for  life,  without 
impeachment  of  waste  ;  and,  upon  his  death,  to  the  use 
of  such  person  or  persons,  for  such  estates  and.  interests, 
and  charged  and  chaigeable  in  such  manner,  and  subject 
to  such  powers  of  revocation  and  new  appointment,  and 
other  powers,  provisions,  declarations,  and  agreements, 
either  for  the  purpose  of  raising  money,   by  way  of 
mortgage  or  otherwise,  as  Thomas  and  Hannah  Dutton, 
at  anytime  or  times,  by  deed  or  writing,  with  or  without 
power  of  revocation,  to  be  by  them  sealed  and  delivered, 
in  the  presence  of  two  or  more  credible  witnesses,  should 
during  their  joint  lives  direct,  limit,  or  appoint     And 
in  default  thereof,   and  subject  thereto,  to  the  use  of 
Thomas  Strother,    his    executors,    administrators,    and 
assigns,  for  the  term  of  500  years,  upon  trust  to  raise, 
by  way  of  mortgage,  such  sum  of  money,  not  exceeding 
6002.,  as  should  be  owing  by  Thomas  Dutton  in  respect 
of  the  said  two  sums  of  3002.  and  3002.  ;  and  from  and 
after  the  determination  of  the  said  term,  and  subject 
thereto,  to  the  use  of  Hannah  Dutton  for  Ufe,  without 
impeachment   of  waste  ;    and  after  the  death  of  the 
survivor    of  Thomas   and    Hannah,    and   the   failure, 
determination,    or    cessor   of    the    other   estates   and 
interests  thereinbefore  mentioned,  as  to  one  undivided 
moiety  of  the  said  hereditaments,  to  the  use  of  Thomas 
Dutton,  his  heirs  and  assigns,  for  ever ;  and  as  to  the 
other  undivided  moiety,  to  the  use  of  such  person  or 
persons  as  Hannah    Dutton,    whether  covert  or  sole, 
should  by  deed  or  will  appoint ;  and  in  default,  to  the 
use    of  Hannah   Dutton,    her  heirs   and  assigns,    for 
ever.     And  it  was  declared,  that  when  the  said  two 
several  sums  of  3002.   and  3002.  should  be  paid,   the 
said  term  of  500  years  should  cease.    And  that,  in  case 
Thomas  Dutton  should,  at  any  time  during  his  life,  pay 
off  all  or  any  part  of  the  said  principal  sums  of  80002. 
and  1,2002.,  then  he  should  stand  in  the  place  of^  and  be 
entitled  to  such  and  the  same  estate  and  interest  in  the 
hereditaments  comprised  in  the  said  mortgages  as  the 
mortgagee  or  mortgagees  to  whom  he  should  so  pay  such 


sums  of  money  might  at  the  time  of  sach  payment,  i: 
would  have  continued  to  be  if  such  mortgig«  M  i- 
been  discharged.  And,  by  the  same  indenture,  Hii:- 
Dntton,  without  prejudice  to  her  right  to  saeh  pr. 
cipal  sum  of  30002.,  and  interest  thereafter  to  become :: 
thereon,  released  Thomas  Dutton,  his  heirs,  execnton,L* 
administrators,  and  his  estate  and  effects,  from  all  ^ 
advanced  by  her  out  of  her  private  moneys  aforesaid 

It  was  alleged  that  the  sum  of  1,2002.  was  inseTuii 
the  recital  and  body  of  the  indenture  of  settles:- 
by  mistake,  instead  of  1,4002.  ;  but  that  sach  mir^ 
had  been  discovered  and  recognised  by  the  parties. :: 
was  admitted  by  Hannah  Dutton  in  her  sepsnte  ass** 
in  a  suit  of  Sekolefield  v.  Loekioood,  sworn  on  the  ^. 
of  September,  1841  ;  and  that  the  propert j  bd  l- 
subsequently  dealt  with  as  if  the  amount  ofthenKSV**" 
had  been  correctly  stated  in  that  indentnie. 

By  deed  poll,  dated  the  28th  of  April,  1837,  T^:^ 
Strother  disclaimed  and  renounced  the  term  of  ^>^r'^^ 
and  the  trusts  thereof. 

By  indenture  of  the  27th  of  January,  1SS5,  2:: 
between  Thomas  Dutton  of   the    first  part,  Ibri^ 
Gaunt  of  the  second  part,  Sarah  Loclcwood  of  tb^l' 
part,  and  the  defendant  C.  T.  Lockwood  of  th?  ^^^ 
part,   Thomas    Dutton  granted  the  estate  A£'-" 
estate  B  (subject  to  the  mortgage  for  1,400/.'^  >^ 
to  the  use  of  Sarah  Lockwood,  her  heire  and  asr- 
to  secure  the  repa3rment  of  6002.  and  interest  ■^• 
the  same  indenture  the  residue  of  a  term  of  lt)Ojf -^ 
created  on  the  3rd  of  October,    1807,  then  Test' 
Gaunt  in   trust    for  Thomas    Dutton,    his  hox  - 
pointees,  and  assigns,  was  assigned  to  C.  T.  U^^' 
his  executors,  administrators,  and  assigns,  in  ^>^ 
Sarah  Lockwood,  and  for  better  securing  the  r*p*r^  - 
of  the  said  6002.  and  interest 

By  indenture  of  release,  dated  the  Ist  of  Jnae. .' 
made  between  Thomas  Dutton  and  Hannah  hb  ** 
the  first  part,  Sarah  Lockwood  of  the  second  ]'^^- 
C.  T.  Lockwood  of  the  third  part,  duly  eiecatK 
attested,  Thomas  Dutton  and  Hannah  his  wife,  lo- 
cution of  the  power  contained  in  the  indentm*  ••  ^ 
26th  of  July,  1832,  appointed  and  granted  tb*  «^^ 
A  and  the  estate  B  (subject  to  the  mortgage  forli>^-^ 
the  use  of  Sarah  Lockwood  and  her  heirs,  to  ««'-  " 
repayment  as  well  of  such  sum  of  6002.  ind  i^'^" 
as  also  of  the  further  sum  of  4002.  and  int^^' 
C.  T.  Lockwood  covenanted  and  agreed  to  staac 
sessed  of  the  hereditaments  comprised  in  the  \t^ 
1000  years  for  the  residue  thereof  in  trost  far 
Lockwood,  her  executors,  administrators,  ani«^- 
for  better  securing  such  two  sums  of  6002.  and  ^'>  • 
interest 

In  February,  1841,  Powell's  mortgage  for  1,^'^ 
assigned  to  Sarah  Lockwood,  and  tfaa  estate  B  vi-^ 
veyed  to  her  and  her  heirs,  flofcJMt  to  the  «-v 
redemption  thereof,  and  Gaunt  ctmnui^  ^  ' 
possessed  of  the  residue  of  the  tnOI  of  l^  ^^" 
trust  for  Sarah  Lockwood,  and  ftr  Wl»  '^'^ 
I  repayment  of  the  1,400^  and  i 
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On  the  2nd  of  September,  1840,  Sarah  Lockwood  made 
lier  will,  deyising  and  bequeathing  all  her  real  and 
personal  estate  to  her  son  the  defendant  C.  T.  Lockwood» 
tuid  appointing  him  her  sole  executor.  The  testatrix  died 
on  the  6th  of  August,  1844,  and  her  will  was  proved  by 
the  defendant  Lockwood  on  the  8th  of  April,  1845. 

In  1840,  Sarah  Lockwood  entered  into  possession  of 
tho  estates  A  and  B,  and  continued  in  possession  and 
receipt  of  the  rents  down  to  her  death,  since  which 
event  the  defendant  Lockwood  had  been  in  possession  and 
receipt  of  the  rents,  except  as  to  such  parts  thereof  as 
liad  been  sold  by  him. 

The  plaintiff's  judgment  against  Thomas  Button  was 

entered  in  the  Common  Pleas  on    the  13th  of  July, 

1840  ;  in  the  same  month  it  was  registered  at  Wake- 

iield,  notice  thereof  was  given  to  Sarah  Lockwood,  and 

it  had  been  from  time  to  time  duly  re- registered.     The 

plaintiff  was    also  the  assignee  of  another  judgment 

against  the  plaintiff,  dated  the  12th  of  December,  1840. 

In  1841,  Thomas  Button  became  insolvent,  and  on 

the  19th  of  July,  in  that  year,  the  defendant  Garland 

was  appointed  by  the  Court  for  the  Relief  of  Insolvent 

Debtors  the  assignee  of  the  estate  and  effects  of  Thomas 

Button. 

By  an  indenture,  dated  the  11th  of  November,  1857, 
•and  made  between  Hannah  Button  of  the  first  part,  the 
defendant  W.  R.  Burant  of  the  second  part,  and  A.  J. 
Cawood  of  the  third  part,  Hannah  Button,  in  exercise 
of  the  power  contained  in  the  indenture  of  26th  of 
July,  1832,  irrevocably  appointed  all  her  estate  and 
interest  in  one  undivided  moiety  of  the  estates  A,  B,  and 
C,  unto  A.  J.  Cawood  and  his  heirs  to  the  use  of 
A.  J.  Cawood,  his  heirs,  executors,  and  administrators, 
during  the  life  of  Hannah  Button,  upon  trust  for  her  and 
her  assigns,  subject,  nevertheless,  with  the  other  moiety 
of  the  premises,  to  such  mortgages  as  aforesaid.  And 
after  the  death  of  Hannah  Button,  as  to  two  undivided 
third  parts  of  the  moiety  of  Hannah  upon  trust  and 
to  and  for  the  use  of  the  defendant  Burant,  his  heirs, 
executors,  administrators,  and  assigns,  for  ever.  And 
as  to  the  remaining  one  third  part  of  such  moiety  upon 
trust  for  certain  persons  therein  named. 

Thomas  Button  died  on  the  31st  of  Becember,  1858, 
and  Hannah  Button  on  the  16th  of  November,  1859. 

By  an  indenture  dated  the  8th  of  March,  1861,  the 
parties  entitled,  under  the  appointment  of  the  11th  of 
November,  1857,  to  the  undivided  one  third  of  Hannah's 
moiety,  conveyed  and  assigned  the  same  to  the  plaintiff. 
In  1859  the  defendant  Lockwood  sold  part  of  the 
mortgaged  premises  for  1,950/.,  which,  with  the  rents 
received,  was  sufficient  to  pay  the  mortgage  debts  due  to 
him,  and  leave  a  balance  in  his  hands. 

The  plaintiff  claimed  to  be  entitled  under  his  judgments 
to  a  charge  upon  the  equity  of  redemption  in  one  moiety 
of  the  premises,  and  also  upon  such  estate  and  interest 
in  the  other  moiety  as  (in  consequence  of  a  portion  of 
the  principal  sum  of  1,400/.  having  been  paid  off  out  of 
rents  reeeived  in  the  lifetime  of  Thomas  Button)  Thomas 
Button  could  havechaiged  with  the  judgments. 


The  3000/.  and  tho  interest  due  thereon  was  alleged 
to  exceed  the  full  value  of  the  estate  C,  and  that  estate 
was  not  sought  to  be  dealt  with  in  this  suit. 

The  defendant  Garland,  the  assignee  in  insolvency  of 
Thomas  Button,  disclaimed  all  interest,  and  the  bill  was 
dismissed  against  him,  but  without  costs. 

E,  F.  Smith  (Selwyn,  Q.C.y  with  him),  for  the  plaintiff, 

1st.  The  error,  as  to  the  amount  of  Powell's  mortgage, 
in  the  settlement  of  26th  of  July,  1832,  was  subse- 
quently admitted  to  bo  an  error ;  the  defect  was  cured 
by  the  execution  of  the  indenture  of  Ist  of  June,  1837  ; 
and  the  settlement  must  now  be  treated  as  if  the  amount 
of  Powell's  mortgage  had  been  correctly  stated  therein. 

2nd.  The  mortgage  debt  secured  by  the  indenture  of 
1st  of  June,  1837,  was  payable  in  equal  shares  out  of  the 
respective  moieties  of  Thomas  and  Hannah.  There  was 
no  equity  in  favour  of  Hannah,  or  her  representatives, 
to  have  her  moiety  of  the  property  exonerated  out  of  her 
husband's  estate ;  the  money  was  raised  by  the  tenant 
for  life  by  mortgage  under  the  power  contained  in  the 
deed  of  settlement,  and  his  personal  estate  was  not 
primarily  liable, 

Jenkinaon  v.  ffarcourt,  Kay,  688  ; 
2  Jarm.  Wills,  608,  609  (3rd  ed.). 

The  settlement  was  expressly  subject  to  the  power ; 
the  power  overrode  the  settlement,  and,  by  its  exercise, 
the  property  was  pro  tarUo  removed  from  settlement ; 
Hannah,  claiming  under  the  settlement,  was  entitled* 
only  to  her  share  of  what  remained  in  settlement,  viz., 
the  estate  subject  to  the  mortgage. 

3rd.  Not  only  had  the  interest  on  the  1,400/.  mort- 
gage been  kept  down  during  the  life  of  Thomas  Button, 
the  tenant  for  life,  but  the  principal  had  been  reduced 
out  of  rents  received  by  the  mortgagee  in  possession, 
during  the  life  of  Thomas.  The  estate  of  Thomas  was 
entitled  to  be  recouped  out  of  the  estate  of  Hannah, 
to  the  extent  of  one  moiety  of  the  amount  by  which  tho 
principcd  had  been  so  reduced. 

Baggallay,  Q.C,,  and  Fooks,  for  the  defendant  Lock- 
wood. 

Torriano,  for  the  defendant  Garland. 

ffobhousCf  Q.  (7.,  and  Wickens,  for  the  defendant  Burant, 
1st.  Whether  the  misstatement  in  the  settlement,  as 
to  the  amount  of  Powell's  mortgage,  was  intentional  or 
unintentional,  the  debt  was  represented  by  Thomas 
Button  as  being  1,200/.  and  no  more ;  to  that  repre- 
sentation he  must  be  kept,  and  he,  and  those  claiming 
under  him,  were  estopped  from  alleging  that  the  amount 
was  more  than  1,200/.  ;  at  any  rate,  Thomas's  estate 
must  make  good  the  consequences  of  tho  mistake. 
Hannah  was  a  purchaser  for  value,  and  agreed  to  the 
settlement  on  the  faith  of  the  representation  that  the 
mortgage  was  for  1,200/.  ;  non  conatat,  that  she  would 
have  agreed  thereto,  had  she  known  that  the  mortgage 
was  for  1,400/. ;  although,  as  between  Hannah  and  the 
mortgagee,  she  might  be  bound  to  the  extent  of  the 
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1,400Z.,  yet,  as  between  her  and  Thomas,  the  200Z. 
excess  should  be  thrown  on  his  moiety  of  the  mortgaged 
property. 

2nd.  The  mortgage  of  the  1st  of  June,  1887,  was  to 
secnre  the  debt  of  the  husband ;  the  wife  concunred  to 
assist  him  in  raising  the  money,  but  she  was  a  snrety  only, 
and,  as  between  husband  and  wife,  the  whole  of  the  mort- 
gage debtmuBt  be  thrown  on  the  husband's  moiety  of  the 
property.  In  /enkinaon  t.  Hareourt^  the  coatest  arose 
between  the  feal  and  personal  representatives  of  the 
settlor ;  one  flingle  person  had  absolute  dominion  orerthe 
estate,  and  the  question  simply  waa,  what  was  the  inten- 
tion of  that  person? 

8rd.  Thomas  Dutton,  as  tenant  for  life  under  the 
settlement,  was  bound  to  keep  down  the  interest  oo  all 
the  m<»1;gagB  debts  charged  upon  the  estates  comprised 
in  that  settlement ;  he  had,  however,  allowed  the  interest 
on  the  80001.  mortgage  to  faHl  into  arrear  ;  while  reducing 
the  principal  of  the  1,4001.  mortgage,  he  was  allowing 
arrears  of  interest  on  the  30002.  mortgage  to  accumulate ; 
he  could  claim  only  the  excess  of  the  former  benefit  over 
the  latter  disadvantage,  and  was  entitled  only  to  the 
surplus  of  the  amount  by  which  the  principal  of  the 
1,400/.  had  been  reduced  out  of  rents  received  in  his 
lifetime,  over  the  amoimt  of  the  arrears  of  interest  of  the 
3000Z.,  which  had  accrued  during  the  same  period.  The 
plaintiff,  a  judgment  credit(Mr  of  the  husband,  was  only 
a  qttcui  purchaser  for  value,  and  took,  subject  to  all  the 
equities  affecting  the  husband's  estate, 

Seavm^  v.  Lord  Oxford^  6  De  G.  M.  &Q,  492; 
even  an  equity,  which,  at  the  date  of  the  judgment, 
was  inchoate,  but  which  subsequeMly  became  full-grown, 
was  entitled  to  priority  over  a  judgment  creditor, 
Willes  V.  (heenkiU,  29  Beav.  876. 

E,  F.  Smiih  in  reply. 

18  March,  1868. 

The  Master  of  the  Rolls  held,  that  the  declarar 
tions,  transactions,  and  dealings  of  the  parties  sub- 
sequent to  the  execution  of  the  settlement  of  the  26th 
of  July,  1832,  conclusively  established  that  the  amount 
of  1,200/.  had  been  introduced  into  the  settlement  by 
mistake  for  1,400/.  ;  and  tliat,  as  the  mistake  hod  been 
recognised,  and  its  recognition  acted  upon,  it  was  unne- 
cessary Hiat  the  formality  of  a  suit  should  be  gone 
throu^  for  the  purpose  of  rectifying  an  error  which  was 
admitted  by  the  persons  who  would  be  interested  in 
maintaining  the  opposite  view.  His  Honour  did  not 
concur  in  the  argument  that  those  claiming  under 
Thomas  Dutton  were  estopped  from  alleging  the  mis- 
take ;  if  this  were  so,  it  would  apply  equally  if  a  suit 
had  been  instituted  to  rectify  the  settlement,  and  no 
deed  could  ever  bo  reformed  if  persons  who  hod  com- 
mitted an  error  were  to  be  estopped  from  alleging  it, 
however  conclusive  the  evidence  of  such  error  might  be. 
The  settlement  must  be  treated  as  if  the  sum  of  1,400/. 
had  been  expressed  therein,  instead  of  1,200/. 

In  the  present  case  there  was  no  equity  to  exoneration 


OS  between  the  respective  moietiea  of  Thomas  and  Via. . 
Dutton ;  in  the  absence  of  any  stipnlaiicm  or  ftr*.- . 
to  that  effect  in  the  mortgage  deed  of  the  l^t  ut'  l^ 
1887,  Hannah  Datton  was  not  entitlad  to  duiL  -^ 
the  whole  of  the  charge  should  be  thrown  on  b>r  -> 
band's  moiety  in  exoneration  of  hen. 

Ab  to  the  equity  between  the  plaintiff  and  the  tM- 1^.  1 
Durant,  the  latter  contended  that   before  givis::^ 
plaintifi^  who  claimed  nnder  Thomas  Dutton,  tht  tf^-l 
of  so  much  of  one  moiety  of  the  capital  of  the  \,\ 
mortgage  as  was  paid  out  of  the  rents  of  esUtes  Ad 
B  received  in  the  lifetime  of  Thomaa  Datton,  tt  -i 
plaintiff)  must  permit  the  appUoation  of  tbo^  p  i 
towards   payment  of  the    arrears  oi   interest  %  'J 
8000/.  mortga^  which  accrued  during  the  hktiat  i 
Thomas  Dutton,  and  thus  reconp  to  the  esU<^  <.  '-i 
advantage  which  the  tenant  for  life  had  dehrttl  ^  I 
the  estates  A  and  B.     The  defendant  ooQlii  not  si>vj 
this  contention;  it  would,   in  fact,  be  giriu^ '> - 
mortgagee  of  estate  C  a  charge  upon  other  ««u:>  '- 
comprised  in  his  mortgage.     As  against  tb*^  p<?'''-'-< 
estate  oi  Thomas  Dutton,   the  mortgagee  of  C    - 
come  in  like  any  other  creditor,  but  he  coal>I  s^^^  i 
against  an  estate  mortgaged  to  another  peisosi^'- 
which  he  had  no  interest ;  and  if  the  mortgt^  '''-^ 
not,  neither  could  Hannah  Datton,  nor  thos^  '^'^2:^ 
under  her. 

The  result  was,  that  each  estate,  suljiect  to  tlk  t-^ 
gages  severally  affecting  it,  was  divisible  in  m-»- 
between  those  claiming  under  Thomas  and  Hti^ 
Dutton  respectively,  and  that,  as  between  tho»  j»i>' 
each  moiety  of  the  mortgaged  estates  was  ehatgea^t''- 
a  moiety  of  the  mortgage  debts. 


ULsstefr  of  the  Bcdla, 

▲xn 

Lords  JuBtioes* 

19  March,  1868. 


SiMPSOjrr.THrL/^^" 

AKP  yOKTH  Vt<X~' 

RailwatCoxuvt 


Practice — SupplemenUd  Order — 15  ^  1*'  "•" 
0.  86,4.  52 — Lunatic 

Where  a  sole  pUxintiff  has,  before  deertf,  ^'^^'' 
hmoHe,  his  committee  is  eniUkd  to  a  supfie^'^"^  * 
under  15  di  16  VieL  e.  86,  s.  52. 

Such  order  is  made  in  Chancery,  and  at  tkr  risk  <  '' 
eemmittee,  unless  he  has  obtained  o»  order  «»  ^^^^^ 
prosecute  the  suit 

The  sole  plaintiff  in  this  suit,  since  the  filing  of  tk  • 
had  been  found  by  inquisition  to  be  of  unwnW  '  ^^ 
The  defendants  had  filed  their  ans9&^  hat  no  decite  l 
been  made. 

0.  N,  CoU,  moved  for  a  supplenuBtal  oni*  r  ^^ 
15  &  16  Vict.  c.  86,  8.  62,  on  behalf  of  the  com''' 
of  the  lunatic.     Ho  cited, 

Dangar  v.  SUwart,  9  W.  fi.  2661. 


^  March,  1863.] 


THE  NEW    REPORTS. 


563 


The  Master  of  the  Rolls,  donbted  whether  the 
order  should  not  be  made  in  lunacy,  and  demred  that  the 
matter  should  be  mentioned  to  the  Lords  Justices. 

On  an  application  being  made,  on  the  same  day,  to 
the  Lords  Justices, 

Th£III  Lordships  were  of  opinion  that  the  order 
shonld  be  made  in  Chancery,  and  at  the  risk  of  the 
couunittee,  unless  he  had  obtainod  an  order  in  lunacy 
to  prosecute  the  suit. 

Master  Of  the  EoUfl.  I  fanjs  t,.  bicuabds. 
19  March,  1863.        1 

Practice — Order  of  Revivor — 15  <i&  16  Vict.  c.  86, 
8.  52 — Death  of  sole  Plaintiff. 

An  administration  suit,  which  had  abaled  after  decree 
by  the  death,  itUeataie  as  to  trust  estates,  of  the  sole  plain- 
tiff the  executor  and  devisee  in  trust  of  the  testator  in 
the  ca^.isey  was  revived  on  the  application  of  the  deceased 
plaintiff* s  executors,  arid  two  of  his  co-heiresses,  the  other 
co-heiress  being  already  a  party  to  the  suit. 

This  was  an  administration  suit  of  real  and  personal 
CTState,  which  had  abated  by  the  death,  after  decree,  of 
the  sole  plaintiff,  who  was  the  executor  and  deriaee  in 
trust  of  the  testator  in  the  cause. 

The  plaintiff  had  made  a  will  appointing  executors, 
but  died  intestate  as  to  trust  estates,  leaving  throe  co- 
heiresses. 

One  of  the  co-heiresses  of  the  plaintiif  happened  to  be 
a  defendant  to  the  suit. 

II.  F.  Bristowe,  on  behalf  of  the  executors  of  the 
deceased  plaintiff,  and  of  the  two  co-heiresses  who  were 
not  parties,  moved  for  an  order  to  reyiye,  under  15  &  16 
Vict.  c.  86,  s.  52.     He  cited. 

Ward  V.  Shakeshaft,  1  Drew.  &  Sm.  607. 

The  Master  or  the  Bolls  made  the  order. 


Kindersley,  V-C.  1   stethekb  v.  Workmak. 
19,  20  March,  1803.    / 

Practice — Order  for  Committal — Breach  of 

Injunction. 

An  order  for  committal  for  breach  of  injunction  must 
state  the  affidamt  of  service  of  the  injunction,  and  cither 
the  affidavit  of  service  of  the  notice  of  motion  for  com- 
mittal,  or  the  appearance  of  counsel  for  the  defendant 
upon  the  motion. 

Where  such  an  order  had  been  regularly  obtained,  but 
the  registrar,  in  draioing  it  up,  had  omitted  these  stale- 
imnts,  it  was  discharged  without  easts. 

This  was  a  motion,  on  behalf  of  the  defendant,  to 
discharge,  on  the  ground  of  irregularity,  an  order  for  his 
committal  for  breach  of  an  injunction. 

Both  the  ii^junction  and  the  notice  of  motion  for  com- 


mittal had  been  regularly  served  upon  the  defendant, 
and  affidavits  of  such  service  had  been  produced,  and 
the  defendant  had  appeared  by  counsel  at  the  hearing 
of  the  motion,  hut  the  registrar,  in  drawing  up  the 
order,  had  inadvertently  omitted  to  state  the  affidavits  of 
service,  and  the  appearance  of  the  defendant's  couneeL 

GUzssc,  Q.C.,  and  Bird,  for  the  4^^<^i^^Qt,  contended, 
that  the  order  must  show,  upon  the  face  of  it,  thr.t  it 
had  been  regularly  obtained,  and  cited, 

Angerstein  v.  ffunt^  6  Ves.  488  ; 

EUerUm  v.  Thirsk,  1  J.  &  W.  376  ; 

Gooeh  V.  Marshall,  8  W.  R.  410  ; 

ffaynes  v.  Ball,  4  Beav.  101. 

Baily,  Q.C.,  and  C.  Browne,  for  the  plaintiff. 

The  Older  was  regularly  obtained ;  the  defendant  is 

not  prejudiced  by  the  mere  technical  omission  to  state 

facts  well  known  to  him. 

Glasse,  Q.C.,  in  reply,  cited, 
Seton  on  Decrees,  945,  1140  (3rd  ed.). 

Kindersley,  V.C,  said,  that  the  order  ought  to  have 
stated  the  affidavit  of  service  of  the  injunction,  and 
either  the  affidavit  of  service  of  the  notice  of  motion  for 
committal  or  the  appearance  of  counsel  for  the  defendant 
upon  that  motion  ;  and  having  omitted  these  statements, 
it  was  technically  irregular. 

In  all  questions  affecting  the  liberty  of  the  subject,  it 
was  the  practice  of  the  Court  to  adhere  strictly  to  rules, 
even  the  most  technicaL 

The  order,  therefore,  must  be  diseharged,  but  without 
costs,  as  the  irregularity  was  not  the  fault  of  the 
plaintiff. 

Note.— See,  also, 

Ihirant  v.  Moors,  2  Russ.  k  My.  33,  34. 


Kinderaley,  V.-C.   )   p^.^^.^  ^  Stottart. 
20  March,  1868.        ) 

Practice — Examiners  Office — WUmm. 

Semble,  Witnesses  who  luive  wailed  at  the  examiner's 
office  for  half  an  hour,  without  receiving  any  notice  that 
it  is  inteiided  to  proceed  with  the  examination,  may  leave 
the  office  with  impunity. 

An  appointment  was  made  to  examine  the  plaintiff's 
witnesses  at  eleven  o'clock,  and  the  plaintiff,  with  his 
witnesses,  kept  the  appointment.  At  a  quarter  past 
eleven  a  clerk  of  the  defendant's  solicitor  came  in,  but 
without  saying  anything  to  the  plaintiff,  or  his  witnesses, 
or  to  the  examiner,  went  away  to  fetch  counsel.  Upon 
the  witnesses  soon  afterwards  asking  the  examiner 
whether  the  examination  would  take  place,  he  said  that 
he  did  not  know.  At  half-past  eleven  the  plaintiff  and 
his  witnesses  left  the  office. 

This  was  a  motion  by  the  defendant  that  the  plaintiff 
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might  be  ordered  to  produce  his  witnesses  again  to  be 
examined,  at  his  oion  expense. 

Speedy  for  the  defendant. 

Karslake^  for  the  plaintiff,  opposed  the  application. 

KiNDEKBLEY,  Y.-C,  Said,  that  there  appeared  to  be 
no  rule  on  this  subject,  as  no  difficulty  generally  arose  ; 
and  there  would  have*  been  none  in  this  case,  if  the  clerk 
who  went  to  the  office  had  told  the  witnesses  or  the 
examiner  that  the  examination  would  be  proceeded  with. 
The  defendant  must  bear  the  expense  of  bringing  up  the 
witnesses  again  for  examination ;  but  as  there  was  an 
evident  reluctance  on  the  part  of  the  witnesses  to  be 
examined,  the  plaintiff  would  not  have  his  costs  of  this 
motion. 


Stuart,  V.-G. 

20  Jan.,  21  March 


3.  { 

,  1863.      J 


SissoN  V,  Giles. 


Conversion — Election — Married  Woma 
Undivided  Share, 


Where  real  property  teas  devised  to  trustees  upon  trust 
to  sell  and  invest  the  proceeds^  and  to  statid  possessed 
thereof  in  trusty  for  A,  and  B  a  inarried  tooman,  wUh 
further  trusts  in  the  event  of  A  and  B  dijing  tvithaui 
leaving  issue:  — 

Held,  tlvajt  A  and  B,  and  B^s  husband,  covZd  by  a  deed 
pollf  elect  to  take  the  property  in  an  unconverted  state, 
aivd  a  bill,  filed  by  A's  c?iihlren,  and  sole  next  of  kin,  to 
have  the  property  converted  after  his  death,  was  dismissed 
with  costs, 

Marianne  Wilton,  by  her  will,  devised  certain  mes- 
suages and  other  real  estate,  at  Fishbum,  in  the  county 
of  Durham,  to  trustees  upon  trust,  to  sell  the  same,  and 
place  the  proceeds  out  at  interest ;  and,  after  providing 
for  certain  charges,  to  hold  the  same  upon  trust  for 
Robert  Naylor,  and  Mary  Giles  (the  wife  of  John 
Giles),  their  executors,  administrators,  and  assigns,  in 
equal  shares ;  but  if  either  of  them  should  die  without 
leaving  Any  issue,  then,  upon  trust  for  the  survivor,  and 
the  executors,  administrators,  and  assigns  of  such  sur- 
vivor, and  if  both  should  die  without  leaving  any  issue, 
upon  trust  for  her  next  of  kin.  The  testatrix  died  in 
1839,  leaving  Robert  Naylor,  and  Mary  Giles,  and 
John  Giles,  surviving  her.  The  property  was  never 
converted,  but  Robert  Naylor,  and  John  and  Mary 
Giles,  received  the  rents  (after  the  charges  had  been 
provided  for)  until  Robert  Naylor's  death  in  1858. 
By  a  deed  poll  (executed  but  not  acknowledged  by  Mary 
Giles)  made  in  1851,  after  reciting  the  will,  and  that  the 
property  had  remained  unconverted  at  the  request  of 
Robert  Naylor  and  Mary  Giles,  it  was  witnessed  that 
Robert  Naylor  and  John  and  Mary  Giles,  released 
the  trustees  in  respect  of  the  rents  and  profits  of  the 
real  estate  of  the  testatrix,  subject,  nevertheless,  and 
without   prejudice,    to    the   right    of   Robert  Naylor, 


and  John  Giles  and  Mary  his  wife,  and  thur  its^' 
heirs  and  M«^g»»,  to  require  a  conveyance  of  sod  r^ 
estate,  when  and  so  soon  as  they  or  their  respeetire  h  -^ 
or  assigns  ahould  be  absolutely  and  indefetsibly  enti:'-. 
to  the  same. 

Roberi:  Naylor  by  his  will,  made  in  1S55,  fc- 
queathed  all  his  personal  estate  to  trustees,  aaddrTosd 
his  messuages  and  hereditaments  at  Fishboni  ud  ck- 
where  and  all  his  real  estate  to  the  trustees  .p^s 
certain  trusts  for  the  benefit  of  the  plaintifla,  wb*!  t^- 
his  daughters,  and  sole  next  of  kin,  and  their  chilis 
The  object  of  this  suit  was  to  have  the  property  den*- - 
by  Marianne  Wilton,  sold  under  the  trusts  of  her  rL 
on  the  ground  that  it  was  undisposed  of  by  l^M 
Naylor's  will,  and  belonged  to  the  plaintifls  in  th- " 
character  of  his  next  of  kin. 

Chapman,  for  the  plaintiffs,  argued  :— 
1st.  That  a  married  woman  could  not  make  any  K'fl 
election  as  Mrs.  Giles  had  attempted  to  make, 
1  farm,  WiUs,  664  (Srd  ed.) ; 
Oldham  v.  Hughes,  2  Atk.  452 ; 
and  that,  therefore,  nothing  whicli  had  beendont'  -^ 
affect  Mrs.  Giles'  share  4md  interest  in  the  property. 

2nd.  That  an  owner  of  an  undivided  share  Ta^'- 
alone  make  any  election, 

1  Jarm,  WilU,  567  (Srd  ed.)  ; 
Holloway  v.  Radcliffe,  23  Beav.  168  ; 
and  that,  therefore,  the  election,  which  had  ^- 
attempted  to  be  made  by  Robert  Naylor,  was  of  Doval:'- 
effect ;  and  a  moiety  of  the  proceeds  of  the  §&.«  ^' 
Marianne  Wilton's  real  estate  was  not  disposed  cfV 
Robert  Naylor's  will,  and  devolved  upon  the  v^^^'' 
as  his  sole  next  of  kin. 

Boberts,  for  the  defendants,  Mr.  and  Mrs.  Giles,  «5- 
tended, 

1st.  That  the  deed  of  1851  was  a  sufficient  ektj'V 
by  the  persons  interested  in  the  property,  suppoflBfc  <* 
they  were  competent  to  make  such  election.  ^ 

2nd.  That  a  married  woman  was  not  inc»p»«* 
making  an  election  in  a  case  such  as  the  present,  f  ' 
the  effect  of  such  election  would  be  to  benefit  thf  ^-" 
inasmuch  as  the  husband  would  be  entitledonlyto  al^' 

«  ***** 

interest  instead  of  an  absolute  interest,  which  hf  ck- 
otherwise  acquire  ;  and  that  a  distinction  was  to  be  (in- 
between  the  cases  where  the  trusts  were  for  conrtf*-- 
of  money  into  land  and  the  present  case. 

He  remarked  that  the  cases  cited  on  the  other  .* 
were  cases  of  reversionary  interests.    He  cited, 
Ardesoife  v.  Bennet,  2  Dick.  465  ; 
Gretton  v.  Hayward,  1  Swan.  416  ; 
PvUsney  v.  Lord  Darlington,  2  Vcs.  ju» 
Wilson  V.  Toumshend,  2  Ves.  jun.  697; 
Vane  v.  Lord  Dungannon,  2  &  &  L.  H^  > 
Rushout  V.  Rush&iU,  6  Bro.  c.  Toml.  ed-  ^ ' 
Barrow  v.  Barrow,  4  K.  &  J.  409  ;  ^; 

Lord  8L  Leonards*  Real  Property  StaUUa,  232 1^- 
ed.); 
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Frank  v.  Frank,  3  My.  &  Cr.  171 ; 

Meredith  v.  Viek,  28  Bear.  559  ; 

Triqwt  r.  ThanUon,  13  Ves.  345. 
3rd.  Tiiat,  therefore,  even  assuming  that  no  election  had 
been  made  as  to  Mrs.  Giles*  share,  still  the  plaintiffs  were 
bound  by  Robert  Naylor's  election,  and  therefore  had  no 
right  to  ask  the  Court  for  a  sale  of  the  property  in 
cj^nestion. 

NoUidge,  for  the  husbands  of  the  plaintiffs. 
Gardiner,  for  the  trustees  under  NayWs  wilL 
Chapman,  in  reply. 

Stuart,  Y.C.  (after  stating  the  facts),  said,  that,  as  to 
the  first  proposition,  the  case  was  this— by  the  trusts  of 
the  will,  the  property  must  be  considered  to  have  become 
personal  property,  and,  therefore,  to  have  belonged  to  the 
husband  in  his  marital  right ;  and,  consequently,  he  could 
elect  to  take  it  as  real  estate.  This  seemed  to  be  the  effect 
of  the  judgment  of  Lord  Hardwicke,  in  Oldhamy,  Hughes. 
He  did  not  think  that,  if  Mrs.  Giles  should  survive  her 
husband,  and  should  wish  to  set  aside  the  election  made 
by  her  husband  and  herself,  there  could  be  any  ground 
for  allowing  her  to  do  so. 

Since  the  first  proposition  contended  for  by  the  plaintiff 
was  not  sustainable,  the  second,  whether  true  or  not,  had 
no  application.  He  thought,  therefore,  that  the  bill, 
which  was  filed  by  the  next  of  kin  of  a  person  who 
during  his  life  had  concurred  in  the  view  taken  by  the 
defendants,  and  had  treated  the  election  as  binding 
upon  him,  as  was,  in  fact,  the  case,  must  be  dismissed 
with  costs. 


Stuart,  V.-C.   ) 
11,  12,  18,  14,  16  Feb.  [  Prideaux  r.  Lonsdale. 

20  AUbch,  1863.         ) 

Marital  Rights — Fraud — Acquiescence — Parties 

— Costs — Notice, 

Where  a  deed  was  executed  by  a  wife,  prior  to  her 
marriage,  which  was  afravd  on  the  marital  rights  of  the 
husband,  and  the  husband,  be/ore  the  marriage,  became 
aware  that  some  instrument  had  been  executed,  but  such 
information  as  he  received  was  incorrect : — 

Held,  that,  although  he  made  no  further  inquiries 
relative  to  it  during  his  wife's  lifetime,  he  was  entitled 
after  her  death  to  have  the  deed  set  aside, 

A  law-stationer,  who  had  been  active  in  advising  the 
wife  to  execute  a  deed  of  settlement,  and  who  had  prepared 
the  dud,  and  afterwards  retained  it  in  his  possession  unth- 
out  communicating  the  fact  of  its  existence  or  its  contents 
to  the  husband,  was  held  to  be  properly  made  a  party,  and 
icas  held  liMe  with  the  other  defendants  fur  the  costs  of 
the  suit. 

This  suit  was  institnted  for  the  purpose  of  obtaining  a 
declaration  that  a  deed  executed  by  the  plaintiff's  late 
wife,  about  two  months  prior  to  her  marriage,  and  to 


which  deed  he  was  not  a  party,  ought  to  be  delivered 
up  to  be  cancelled,  upon  the  ground  of  its  being  a  fraud 
upon  the  plaintiff's  marital  rights.  The  deed  in  ques- 
tion bore  date  the  11th  of  May,  1859  ;  the  plaintiff  and 
his  late  wife  were  engaged  to  be  married  upwards  of 
eighteen  months  prior  to  that  period,  and  they  were 
married  on  the  16th  of  July,  1859.  By  the  deed,  which 
was  made  between  Miss  Lonsdale  (afterwards  Mrs. 
Prideaiix),  the  plaintiff's  late  wife,  of  the  first  part, 
and  Robert  Lonsdale  and  one  Mills  of  the  second  part, 
after  reciting  that  Miss  Lonsdale  had  lately  trans- 
ferred into  the  joint  names  of  herself  and  Robert  Lonsdale 
and  Mills  the  sum  of  1,101Z.  Three  per  Cent  Reduced 
Annuities,  it  was  declared  that  Misd  Lonsdale,  Robert 
Lonsdale  and  Mills  should  stand  possessed  of  such  sum 
and  the  dividends  thereof,  upon  trust  for  Miss  Lonsdale 
for  life,  and  after  her  death  upon  such  trusts  as  Miss 
Lonsdale,  notwithstanding  coverture,  should  by  deed  or 
will  appoint,  and,  in  default  of  such  appointment,  upon 
trust  for  such  persons  as  under  the  statute  for  the  dis- 
tribution of  the  effects  of  intestates  would  have  become 
entitled  at  the  decease  of  Miss  Lonsdale  if  she  had  died 
possessed  thereof  intestate  and  without  having  been 
married.  The  deed  also  provided  that,  notwithstanding 
the  above  trusts,  Robert  Lonsdale  and  Mills  on  the 
request  in  writing  of  Miss  Lonsdale,  whether  covert  or 
sole,  should  join  with  her  in  transferring  the  before- 
mentioned  sum  in  such  manner  as  she  should  in  writing 
direct. 

The  property,  the  subject  of  the  settlement,  was  a 
legacy  under  a  will,  of  which  the  defendant  Moulton  was 
an  executor :  it  had  never  been  transferred  into  Miss 
Lonsdale's  name,  but  was  transferred  by  Moulton  and 
the  other  executors  into  the  names  of  the  trustees  under 
the  deed. 

The  deed  had  been  prepared  by  Moulton,  who  was  a 
law  stationer,  and  who  had  taken  an  active  part  in  con- 
junction with  Miss  lionsdale's  relatives  in  advising  her 
to  make  the  settlement.  He  denied  that,  at  the  time  of 
the  execution  of  the  deed  he  was  aware  of  her  engage- 
ment to  the  plaintiff,  but  as  to  this  the  evidence  was 
conflicting. 

The  plaintiff  was  aware  before  the  marriage  that  some 
dealings  had  taken  place  in  reference  to  the  property, 
and  after  the  marriage  knew  that  it  was  invested  in  the 
joint  names  of  his  wife  and  the  other  trustees,  but  he 
was  assured  by  his  wife  that  nothing  had  been  done  to 
affect  her  interest.  The  effect  of  the  evidence  as  to  the 
plaintiff's  knowledge  of  the  deed  and  its  effect  appears 
from  his  Honour's  judgment. 

Bacon,  Q.C,,  and  Batten,  for  the  plaintiff,  cited, 
Qoddard  v.  Snow,  1  Ru8&  485  ; 
Oownless  of  Strathmore  y.  Bowes,  1  Yes.  jun.  22  ; 
Taylor  ▼.  Pugh,  1  Hare,  608 ; 
LleweUin  v.  Cobbold,  1  Sm.  ft  Giff.  376  ; 
WaU  y.  Orove,  2  Sch.  ft  Lef.  503. 

Malins,  Q.C.,  and  Fooks,  for  the  persons  entitled 
under  the  deed,  contended  that  the  plaintiff  was  not  at 
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liberty  to  set  it  aside,  inasmuch  as  be  must  be  considered 
to  have  acquiesced  in  it ;  they  cited, 

Loader  v.  Clarke,  2  M.  &  G.  382  ; 

Afaher  y.  ffohhs,  2  Y.  &  C.  317  ; 
and,  at  all  eyents,  that  his  having  known,  previously  to 
the  marriage,  that  a  deed  had  been  executed,  was  suffi- 
cient to  take  away  his  right  to  impeach  such  deed, 

WrigUy  v.  Swainsony  8  De  G.  &  Sm.  458  ; 

St.  Qtargc  v.  Wake,  1  M.  &  K.  610. 

South^eUe,  Q.C.^  and  Cracknel!,  for  the  defendant 
Moulton,  contended  that  he  had  improperly  been  made 
a  party,  as  no  relief  was  asked  against  him,  and  he  was 
not  a  party  to  the  deed  nor  interested  under  it ;  and  that 
there  was  no  ground  for  the  only  reUef  asked  against 
him,  viz.,  that  he  should  pay  the  costs  of  the  suit, 
as  what  he  had  done  had  been  done  openly  and  with  no 
fraudulent  intentions,  but  solely  with  the  desire  to  benefit 
Miss  Lonsdale, 

Le  Texier  v.  Margravine  of  Anspaeh,  15  Ves.  159  ; 

Marshall  v.  Sladden,  7  Hare,  428  ; 

Reynell  v.  Sprye,  8  Hare,  222,  271 ; 

Attwood  V.  Small,  6  C.  &  F.  852. 

Martindale,  £6r  the  trustees  under  the  deed. 
Bacon,  Q.C.,  in  reply. 

Stuart,  V.-C,  after  stating  the  object  of  the  suit, 
said,  It  had  been  argued  that,  because  the  husband  had 
become  aware,  before  the  marriage,  that  the  lady  had 
executed  some  instrument  affecting  the  property  in 
question,  he  was  bound  to  inquire  into  the  nature  of  the 
instrument,  and  was  therefore  fastened  with  notice  of 
its  contents,  and  so  bound  by  acquiescence,  as  to  have 
lost  the  right  to  set  it  aside.  He  thought,  however, 
that  it  was  impossible  to  apply  the  doctrine  of  con- 
structive notice  to  a  case  of  this  kind,  for  such  informa- 
tion as  he  really  received  was  incoiTect,  and  suppression 
of  the  truth  or  misrepresentation  of  a  material  fact, 
would  vitiate  any  contract  or  gift,  the  validity  of  which 
depended  upon  tjie  accuracy  of  the  representations  on 
which  it  was  made.  Acquiescence  without  full  know- 
ledge of  the  real  nature  and  effect  of  the  instrument, 
could  be  of  no  avail.  The  evidence  showed  that  the 
plaintiff  did  not  know  or  understand  the  real  nature 
and  effect  of  the  instrument  at  any  time  before  the 
death  of  his  wife,  and  that  the  wife  herself  did  not 
perfectly  understand  the  effect  of  that  ultimate  trust 
which  deprived  the  husband  of  his  marital  rights.  Nor 
was  there  anything  to  show  that  the  persons  who,  under 
that  ultimate  trust,  now  claimed  to  be  entitled  to  the 
property  were  understood  or  intended  by  her  to  be 
objects  of  her  bounty  to  the  exclusion  of  the  rights  of 
her  husband.  That  ultimate  trust  could  not  have  pre- 
vailed against  a  child  of  the  marriage,  and  it  was  not 
e^y  to  see  how  the  fact,  that  there  had  been  no  such 
child,  could  make  such  a  trust  valid  in  favour  of  mere 
volunteers  against  her  surviving  husband.  He  thought 
that  there  must  be  a  decree  declaring  that  the  settle- 
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ment  was  invalid,  and  on^t  to  be  delivered  up  to '» 
cancelled,  and  that  the  defendant  should  pay  to  i'. 
plaintiff  the  costs  of  the  suit. 

As  to  the  defendant  Moulton,  His  Honour  cMsdeRi'. 
that  he  had  been  properly  made  a  party  to  tb  sut, 
inasmuch  as  he  had  been  the  adviser  and  fnmBtai  tlte 
deed,  which  contained  an  incorrect  recital,  ud  k  ki 
kept  it  in  his  possession,  and  had  never  commnninted  iti 
contents  to  the  plaintiff  whose  rigjhts  htil  be€i  ^' 
materially  affected  by  it ;  and  in  all  this  he  must  V 
considered  as  an  actor,  and  not  an  agent  He  tccoidicd; 
ordered  all  the  defendants,  including  the  trustees  vsL- 
the  deed,  who  had  neglected  their  duty  in  not  com- 
municating its  contents  to  the  plaintiil^  to  pay  tbcofis 
of  the  suit. 


Stuart,  V.-C.  1    mumm  ^.  Pahv. 
21  Habch,  1868.  J 

Infant — Vendor  and  PurchaxP''(lctU, 

Where  a  vender  of  real  estate  contracted  for  a  «^,  s* 
died  before  completion^  hamng  by  his  icill  {dated  pr:^f'^ 
the  coTUract)  devised  the  estate  to  an  infant:-^ 

Held,  ikal  in  a  suit  instituted  for  the  jfsf^  1 
obtaining  a  conveyaiux^  each  party  must  betir  ^  '^^ 
costs. 

F.  White,  by  his  will,  devised  eertsin  ml  «^^«  ^ 
the  defendant  F.  F.  Whits,  an  in&nt.  After  ^  ^'^ 
his  will  he  ccmtracted  to  sell  tiie  proptrty  tothepIiiB^ 
and  the  titk  was  approved ;  bat  b^ore  a  conTeTSoe! 
was  executed  he  died. 

This  suit  was  instituted  for  the  purpose  of  obtoiniM 
a  conveyance. 

The  only  question  that  arose  was,  as  to  the  costs. 

Sandys,   for  the  plaintiff,   asked  that  hs  lai^  - 
allowed  to  retain  his  costs  out  of  the  purchase-ovA^yi 
Wortham  v.  Lord  Daere^  2  K.  ft  J.  487. 

Langworthy,  for  defendant. 

Stuabt,  V.-C,  refused  to  make  any  order  as  to  cfets 
and  said,  that  the  case  of  Wortham  y.  lo^  ^^'^ 
to  be  distinguished  from  this,  as  there  the  vill  was 
after  the  contract. 


Note,See 
Purser  v.  Doff^y,  iTL  kJ,  41; 
ffodson  V.  Carter,  ante,  p.  179;  and  tiie  <*** 
in  the  note  thereto. 


CJfid 


Wood,  V..C.  I  T^,^ ,.  inu. 

20  AlARCH,  1868.   ) 

Partnership — Shares  Transferable-— LM^  ^ 
Transferees  to  past  Ddts. 

Where  the  shares  in  a  company  ore  >y  *  **\^ 
seUlement  made  transferaJUe,  it  nseessarHy  fo^^^^ 
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oitJumt  any  apedal  prtmsionf  thai  (he  iransfBrees  become 
iable  far  the  debts  of  the  company,  iiicfwned  as  ivell  before 
IS  after  the  transfer. 

Where  a  vendor  of  shares  was  also  a  creditor  of  (he 
ompany: — 

Held,  that  the  purchasers  of  his  shares  were  personally 
iablCy  on  a  deficiency  of  (he  assets  of  the  compctn^,  to  pay 
heir  quota  toioards  thdr  vendor's  debt. 

The  plaintiffs  in  this  suit  were  the  executors  of  George 
larrington.  The  defendants  ware  the  shareholders  in 
he  Barry  Island  Slate  and  Slab  Companj,  in  which 
ompany  Harrington  was,  at  the  time  of  his  death,  also 
I  lai^e  shareholder.  Harrington  had  also  made  ad^ 
ances  to  the  company  amounting  to  2,625/.,  which 
rere  still  owing  at  the  time  of  his  death.  Since  Hamng- 
011  a  death,  the  plaintiffs  had  sold  and  transferred  his 
hares  to  the  defendants  Ifill  and  Norman.  In  a  letter 
rem  the  plaintiffs'  solicitors  to  Norman,  it  was  expressly 
tated,  that  ''the  shares  were  sold  subject  to  aU  their 
[abilities,  and  with  all  their  advantages  and  privileges." 

The  company  was  constituted  on  the  cost-book  prin- 
iplc.  T}ie  15th  of  the  ''Bules  and  Regulations" 
ntercd  in  the  cost-book  was  as  follows  : — 

"Subject  to  the  regulations  herein  contained,  every 
harcholder  afaall  be  entitled  to  transfer  his  shares  to  any 
ther  person,  to  be  approved  of  by  the  directors  of  the 
ompany,  and  such  transfer  shall  be  by  deed  to  be 
xecuted  by  both  transferor  and  transferee,  and  to  be  in 
he  form  following,"  &c. 

The  object  of  the  prooeat  anit  was,  to  neorer  &e 
mount  of  Harrington's  advanoes  from  the  *ri«tiTig 
[lareholders  (including  Ifill  and  Norman)  personally, 
lie  assets  having  proved  insufficient. 

W.  M.  James,  Q.C.,  and  JUifUhaw,  for  the  plaintiffii» 
s  to  the  liability  of  the  trsnslerees,  cited, 

Capers  Execviai's  Case,  2  De  G.  M.  &  G.  562  ; 
Mayh^s  Oaac,  5  De  0.  M.  A;  G.  837. 

WillcodSs,  Q.O.,  and  Bowring,  for  IfiU,  contended  that 
0  debt  was  ever  created  between  Harrington  and  the 
omx>any,  for  such  proportion  of  his  advances  as  would 
til  uxK>n  his  own  shares,  and  the  transferees  of  those 
liares  therefore  took  them  free  from  any  liability  in 
inspect  thereof, 

Richardson  v.  Bank  of  England,  4  My.  &  Cr.  165. 

PiggoU,  for  Norman,  in  the  same  interest. 

H.  P-  Bristowe,  for  other  defendants. 

"Wood,  V.-C,  said,  that  it  was  quite  clear  that, 
'here  the  shares  in  any  company  were  made  transferable 
y  its  deed  of  settlement,  the  transferee  of  shares 
Dcame  by  a  necessary  consequence  subject  to  all  the 
ast  liabilities  of  the  company,  even  without  any  speoial 
ro vision  for  the  purpose  in  the  deed.  The  transferor, 
ti  the  other  hand,  having  paid  all  his  calls,  was  quit  as 
r^tween  himself  and  the  other  shareholders.  If  this 
ere  not  so,  nobody  could  sell  with  safety,  without  filing 
bill  for  a  dissolution,  and  having  the  assets  realised. 


Considerations  of  a  wholly  different  character  applied  to 
companies  professing  to  make  their  shares  transferable, 
and  ordinary  partnerships.  It  was  conceded  that  Ifill 
and  Norman,  by  purchasing  Harrington's  shares,  made 
themselves  liable  to  external  creditors :  but  this  was 
only  beeanse  the  shares  were  tnmsferable,  and  a  distinct 
tion  was  made  between  such  a  company  and  an  ordinaiy 
partnership.  Why  were  they  not  equally  liable  to  the 
plaintiffs?  The  liability  in  Haorington's  executors  to 
wipe  off  his  proportion  of  the  advances  made  by  him  to 
the  company  ceaaed  when  they  parted  with  the  shares ;  but 
the  liability  on  the  shares  to  bear  the  burden  remained. 

Moreover,  the  shares  were  expressly  sold  "subject  to 
all  liabilities'* ;  which  brought  the  present  case  exactly 
within  those  cited  for  the  plaintiffs.  The  transferees 
must,  thecefore,  pay  their  qnota. 

Wood,  V.-C.      I   thackbrat  v.  Pajooeb. 
20,  21  March,  1863.    ) 

Practice — Partition  Suit — Costs — Order  for  Sale 

— DisahUity, 

In  a  partition  suU,  where  parties  under  disability  were 
interested,  the  costs  of  such  parties,  both  before  and  after 
the  issuing  of  the  commission,  were  declared  to  be  chargeable 
on  their  shares;  and  it  appearing  to  be  for  the  benefit  of 
the  infants,  the  Court  made  an  order  for  the  sale  of  the 
entirety  before  partition,  for  the  purpose  of  raising  and 
paying  costs. 

This  cause  now  came  on  for  feather  consideration* 
The  prayer  of  the  bill  was,  that  the  rights  end  interests 
of  the  plaintiffs  and  defendants  respectively  in  the  real 
estate,  devised  by  the  will  of  the  testatrix  in  liie  cause, 
might  be  ascertained;  and  that,  when  so  aaeertained, 
the  said  estate  might  be  partittoned,  and  the  respective 
shares  therein  allotted  to  the  plaintiffs  and  defendants. 

By  the  decree,  inquiries  as  to  the  parties  interested 
and  certain  accounts  only  were  directed,  and  no  direc- 
tions were  given  for  partition. 

The  effect  of  the  decision  of  the  Court  on  the  construc- 
tion of  the  will  was,  that  the  real  estate,  which  was 
of  inconsiderable  amount,  became  vested  in  possession, 
in  forty-seven  persons,  some  of  whom  were  infants,  and 
some  married  women,  as  tenants  in  common  in  fee. 

All  parties  were  desirous  that  the  property  should  be 
sold,  and  the  costs  of  all  parties  as  weU  up  to,  as  sub- 
sequent to,  the  issuing  of  the  commission,  should  be 
paid  out  of  the  proceeds  of  the  sale.  The  Yice-Chan- 
cellor,  however,  felt  some  difficulty  in  making  an  order 
for  sale  and  payment  of  the  costs,  so  far  as  the  shares 
of  the  persons  under  disability  were  concerned,  and  re- 
ferred to  1  Seton  on  Decrees  (ed.  1862),  578,  for  the  rule 
as  to  costs  in  partition  suits. 

Amphlett,  Q.  C,  and  E,  L,  Pemberton,  for  the  plaintiflfe. 

Daniel,  Q,C.,  W,  M,  James,  Q,C,,  Wickens,  Kendall, 
J.  Pearson,  Kay,  Ellis,  and  Beaumont,  for  the  various 
defendants. 
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21,  March  1863. 

AmpKleU  mentioned  this  case  again,  and  referred  to, 
Cox  y.  Cox,  8  E.  &  J.  554. 

Wood,  Y .  -C. ,  said,  that  as  he  had  previously  done  in  Cox 
v.  Cox  80  he  would  now  declare  that  the  infants*  costs,  both 
before  and  after  the  issuing  of  commission,  were  properly 
chai^geablo  on  their  shares ;  and  as  they  had  had  their 
costs  of  the  suit,  the  other  parties  must  have  theirs  also. 
The  order,  therefore,  would  be  as  follows  : — 

Minute. — Declare  that  the  costs  of  the  parties  under 
disability  are  properly  chai^eable  on  their  respective 
shares. 

Tax  the  costs  of  all  parties  to  the  suit. 

And  it  appearing  to  be  for  the  benefit  of  the  infants 
that  a  sale  of  the  whole  should  take  place  before  a  par- 
tition, direct  a  sale  of  the  entirety  for  the  purpose  of 
raising  and  paying  costs. 

Adjourn  further  consideration. 


Wood,  V.-C.  I  j^^  Loj^jj  Brokers  Estates. 
21  March,  1863.  ) 

Railway  Companies — Order  for  paying  Dividends 
— Costs  of  Separate  Petitions, 

Where  lands  settled  in  (he  same  manner  have  been  pur- 
chased by  different  railway  companies,  and  the  purchase- 
moneys  paid  into  Court  and  invested,  and  the  tenant  for 
life  afterwards  dies,  the  orders  directing  payment  of  the 
dividends  of  the  several  funds  to  the  person  next  entitled 
inay  all  be  obtained  upon  the  sanu  petition  ;  and  the  rail- 
vxiy  companies  will  not,  in  future,  be  required  to  pay  the 
costs  of  mare  than  one  petition. 

The  point  being  a  new  one,  the  petitioner  was  not 
deprived  of  his  additional  costs  out  of  pocket. 

By  a  private  Act  (27  Hen.  S,  c.  xliv.)  certain  estates, 
belonging  to  Lord  Broke,  were  settled  upon  the  Lady 
Anne,  the  wife  of  Charles  Lord  Mountjoye,  and  Elizabeth, 
the  wife  of  John  Powlett,  as  tenants  in  common  in  tail 
general  with  cross  remainders  between  them ;  and  they 
and  their  issue  were  restrained  from  barring  the  entail, 
except  as  therein  mentioned. 

Elizabeth  Powlett's  issue  were  extinct. 

The  Earl  of  Sandwich,  ujMn  the  death  of  his  father  in 
1818,  became  one  of  the  two  co-heirs  of  Lady  Anne 
Mountjoye,  and,  as  such,  tenant  in  tail  of  one  moiety  of 
Lord  Broke's  estates,  subject  to  a  life  estate  which  had 
been  given  to  his  mother,  the  Countess  Dowager,  under 
a  power  in  the  Act. 


Certain  portions  of  Lord  Broke's  estates  kJ  ha, 
taken  by  the  Wilts,  Someraet,  and  Weymontii  Y^w 
Company,  the  South  Devon  Railway  Companv,  aii  tk 
Cornwall  Bailway  Company,  respectively,  and  -^rd :« k 
the  investment  of  the  pnrchase-moneys,  and  for  the  xtj^ 
ment  of  the  dividends  to  the  Countess  Dovi^  tsl  tit 
person  entitled  to  the  rents  of  the  other  mu:ty,  W 
been  obtained. 

The  Countess  Dowager  having  died  in  April,  \^'l  tii 
Earl,  to  obtain  payment  to  himself  of  th€  Oc:t^ 
Dowager's  moiety  of  the  dividends  arising  bvz  i 
moneys  paid  in  by  the  railway  oomptnies,  jitrx^Jx^ 
three  separate  petitions,  one  for  each  compsnr,  2 1 
this  branch  of  Uie  Court 

Upon  these  petitions  the  nsual  orders  wew  mii .  ^ 
costs  being  directed  to  bfe  paid  by  the  companies.  Th 
registrar,  however,  objected  to  draw  up  the  orden  a 
this  form,  on  the  ground  that  one  petition  iroaliim 
been  sufficient. 

The  Acts  of  the  Wilts  Somerset  and  Vep^i 
Company,  and  of  the  Cornwall  Company,  incorponvii 
Lands  Clauses  Act,  1845,  and  the  173rd  sect  <^  » 
South  Devon  Act  (7  &  8  Vict,  clviii.)  is  almost  Matw: 
with  the  80th  sect  of  the  Lands  Chiuses  Act,  1?45. 

Schomberg,  for  the  petitioner,  argued,  thatiibl^ 
the  constant  practice  to  present  separate  petiwti  3 
cases  such  as  the  present.  The  only  cic«ptiofl  t.^  i> 
custom  was  where  the  persons  entitled  applied  to » 
moneys  paid  in  by  different  companies  inTestw  la  "' 
same  purchase.  Any  rule  against  presenting  *R 
petitions  would  be  easily  evaded. 

Osborne,  Q.C.,  for  the  Wilts  Somerset  and  Vfj^^- 
Company,  and  Kekewich,  for  the  South  Devon  «b^^-^ 
wall  Companies,  contended  that  the  petitioBtf '^ 
only  to  be  allowed  the  costs  of  one  petition. 

Wood,  V.-C,  said,  that  the  rule  contended  for  l^*^ 
railway  companies  would  be  a  very  wholesomf  ®'*^ 
the  future,  and  it  was  high  time  that  some  snc^"^'„; 
checking  unnecessary  expense  should  be  laid  down.  ^ 
rule  might  be  liable  to  evasion,  but  where  tb«  ^^j 
could  discover  that  three  petitions  had  been  Y^^^\ 
where  one  would  have  been  sufficient,  tii«  ^^ 
costs  would  in  future  be  disallowed.    The  pom 
however,  a  new  one,  and  he  could  not  throw  up^ 
petitioner  the  costs  out  of  pocket  (^.^T-i  ^^'"^^^^f^ 
which  had  been  incurred  boni  fide.    He  should,  ti^J 
fore,  only  direct  the  taxing-master  to  have  regard  '  - 
fact,  that  three  petitions  had  been  presented  for  ^^ 
purposes. 


S8  March,  1863.] 
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Probate. 

17  ^fARCH,  1863. 


I 


In  the  Goods  of  Maby  Hoskins, 
Deceased. 


Before  the  Right  Hon.  Sir  C.  Cresswell. 

Will — Signature  of  Attesting  Witnesses  Affixed 
before  that  of  Testatrix, 

Where  a  testatrix  executed  a  codicil  to  her  mll^  hut  the 
attesting  witnesses  affixed  tJieir  signatures  before  the  testa- 
trix  had  signed  it^  it  toas  held  that  the  instrument  was 
not  entitled  to  probate. 

The  testatrix,  Mary  Hoskins,  died,  in  January,  1863, 
having  executed  a  will  in  March,  1862,  and  a  codicil  in 
the  subsequent  Kovember.  To  the  latter  was  attached 
a  paper  containing  testamentary  dispositions,  but  with- 
out either  date  or  signature.  The  three  documents  were 
in  the  handwriting  of  the  testatrix.  The  will  was  duly 
signed  and  attested,  it  having  been  shown  on  affidavit 
that,  although  the  signatures  of  the  attesting  witnesses 
appeared  above  that  of  the  testatrix,  she  had,  in  fact, 
signed  her  name  first.  It  appeared,  however,  that,  in 
executing  the  codicil,  the  testatrix  had  signed  her  name 
after  the  attesting  witnesses  had  affixed  their  signatures. 

Whitehonij  upon  these  facts,  moved  for  probate  of 
both  will  and  codicil.  The  will  was  undeniably  well 
executed,  as  the  testatrix  had  signed  it  before  the  attest- 
ing witnesses.  As  regarded  the  codicil,  although  in 
point  of  time  the  witnesses  had  signed  before  the  testa- 
trix, yet  the  execution  was  a  single  transaction. 

[Sir  C.  Cresswell. — If  the  testatrix  had  not  signed 
the  codicil,  when  the  witnesses  affixed  their  signatures, 
what  can  they  be  said  to  have  attested  ?  ] 

The  witnesses  saw  the  testatrix  sign  the  codicil. 
Bespecting  the  paper  attached  by  wax  to  the  codicil, 
he  could  not  ask  for  probate  of  it,  as  it  was  not  executed 
conformably  with  the  statute. 

Sir  C.  Cresswell. — I  will  grant  probate  of  the  will, 
but  not  of  the  codicil  or  of  the  paper  attached  to  it. 
The  codicil  was  not  duly  executed,  because  the  wit- 
nesses, whose  signatures  are  affixed  to  it,  did  not  attest 
the  signature  of  the  testatrix,  having  signed  the  docu- 
ment before  she  did. 

Probate  of  will  granted. 


Probate.     )    In  the  Ooods  of  Admiral  Sir 
24  March,  1863.    )      J.  W.  D.  Dundas,  Deceased. 

Probate — Settlement  Incorporated  in  Will, 

Where  a  testator  disposed  of  property  according  to  the 
trusts  of  a  settlementy  and  the  trustees  under  such  settle- 


ment declined  to  give  it  up,  the  Court  granted  probaie  of 
the  ivill  without  the  settlement. 

Admiral  Dundas  died  in  October,  1862,  having  made 
a  will  on  the  7th  of  December,  1859.  By  this  will  he 
appointed  two  executors,  who,  however,  renounced  pro- 
bate. By  his  will  he  directed  that  certain  portions  of 
his  estate  should  be  disposed  of  according  to  the  trusts 
of  a  settlement  to  which  his  son,  the  Rev.  J.  D.  Dundas, 
was  a  party,  and  which  son  was  appointed  by  the  testator 
his  residuary  legatee.  This  settlement,  the  trustees 
declined  to  produce.  The  testator  possessed  no  lease- 
hold property  at  the  time  of  his  death. 

Middleton,  Dr.,  now  moved  that  letters  of  administra- 
tion should  be  granted  to  the  Bev.  J.  D.  Dundas,  as  son 
of  the  testator  and  residuary  legatee,  without  calling  for 
the  production  of  the  settlements.  It  would  occasion 
great  inconvenience  in  many  instances  if  the  Court 
required  that  settlements  which  were  thus  indirectly 
incorporated  in  wills  should  be  brought  into  the  registry 
and  proved  together  witli  the  wills  which  made  mention 
of  them.  In  these  cases  the  only  object  that  can  legiti- 
mately be  sought,  is  to  obtain  for  the  executors  all 
the  information  that  is  necessary  for  carrying  into 
execution  the  wishes  of  the  testator.  This  object,  how- 
ever, can  be  gained  without  requiring  that  the  settlement 
should,  together  with  the  will,  be  submitted  to  probate. 

Sir  C.  CRF.S8WELL.  —  The  son  can  take  letters  of 
administration  with  the  will  annexed,  and  without  the 
settlement. 

Motion  granted. 


A 


In  the  Goods  of  Emilt  Raffbnel, 
Deceased. 


Probate. 

24  March,  1863* 

DandcU — Abandonment  of  Domicil — Recovery  of 

Domicil  of  Origin. 

Semble,  that  in  order  to  lose^a  domicil  gained  by 
marriage  and  residence  in  a  country,  and  to  re-acquire  the 
domicil  of  origin,  a  person  must  not  only  set  out  on  a 
Journey  to^  the  land  of  birth  with  the  intention  of  per- 
manently residing  there,  but  must  pass  out  of  the  territory 
in  which  domicil  by  residence  has  been  obtained  brfore 
that  of  origin  can  be  considered  to  have  been  re-acquired. 

The  testatrix  was  an  Englishwoman  by  •birth,  but, 
having  married  a  Frenchman,  resided  in  France  with  her 
husband  for  some  years,  and  acquired  a  domicil  in  that 
country.  Her  husband,  having  died  in  1850,  she,  some 
time  afterwards,  declared  her  intention  of  returning  and 
passing  the  remainder  of  her  Ufe  in  England.    With 
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this  view  she  left  Dunkirk,  he¥  place  of  residence,  with 
her  children,  in  August,  1853,  and  proceeded  to  Calais. 
She  then  embarked  on  board  a  steamer  bound  for  England, 
but,  before  the  vessel  sailed,  was  obliged,  in  consequence 
of  illness,  to  be  removed  on  shore.  She  remained  at 
Calais  about  three  months,  in  the  hopes  of  recovering 
her  health  sufficiently  to  continue  her  journey,  but, 
at  the  end  of  that  time,  finding  herself  unable  to  pro- 
ceed to  England,  she  returned  to  her  house  at  Dunkirk, 
the  lease  of  which  had  not  at  that  time  expired.  There 
ahe  continued  to  remain  in  a  state  of  ill-h&iilth  until  the 
following  April,  when  she  died,  having  made  a  will  a 
short  time  previous  to  her  death. 

Jkane,  Dr.,  Q.C,,  moved  far  probate  of  this  wiU. 
Th«  testatrix  was  an  Englishwoman  by  birth,  and 
althon^  by  maniage  and  residence  in  Fnmce  she  had 
aoqiiired  a  domicil  in  that  country,  she  had  abandoned 
it  when  she  quitted  Dunkirk  in  August,  1868.  The 
authorities  were  agreed  that  the  domicil  of  origin  easily 
reverted ;  and  if  the  French  domicil  had  been  in  fact 
abandoned,  arrival  in  England  was  not  necessary  to 
restore  to  the  testatrix  her  original  domicil.  If  a  per- 
son left  a  country  in  which  he  had  by  residence  acquired 
a  domicil,  with  the  intention  of  permanently  residing 
in  the  country  of  his  birth,  it  had  been  decided  that, 
although  he  might  die  in  Ubiere,  his  domicil  of  origin 
reverted.  This  was  a  similar  case.  The  testatrix  must 
be  considered  as  having  abandoned  her  French  domicil 


when  she  set  out  from  Dunkirk  on  her  joumej  !o  h:- 

land. 

[Sib  C.  Cresswell. — ^Was  there  an  abandocn?!::  i 

domicil,  when  she  never  quitted  the  French  tfenitorr 
Dearie f  Dr.,  Q.C. — I  think  there  was.    ^k  li.'i 

Uinere. 
[Sir  C.  Cresswell. — When  did  the  Utr  coma^:' '] 
DeanCy  Dr.,  Q.C. — ^When  she  set  out  fromDcti- 
[Sir  C.  Credbwell. — Saf^nae  an  Englishmu,  i*>.i  i: 

in  the  South  of  France,  were  to  quit  it  with  the  iifs 

tion  of  returning  to  England,  and  on  his  waj  uri 

wards  were  to  change  his  mind,  and  take  up  hi:  ii . 

residence,  say  at  Paris,  toaUd  he  be  conadered  a»  kr . 

re-acquired  the  domicil  of  origin  whea  he  quitud  'y 

South  of  France  ?] 
Deane,  Dr.,  Q. (7. —In the  intervening timfr-yei  3.- 

there  was  no  change  of  mind.     The  testatrix  wtit  i 

board  a  vessel  bound  for  England,  and  was  compellfi  r; 

ill-health  to  return  on  shore.     She  never  abaadoi^i^^' 

intention  of  retaming  to  En^and,  and  i^^  - 

returned  to  Dunkirk,  it  was  avowedly  with  the  iflJei^- 

of  not  residing  there. 

« 

Sir  C.  CREsrwEUL— I  could  only  graiAT»^^^ 
the  wiU  on  the  assumpticm  that  the  testatrix  ^  i^^' 
doned  her  French  domicil,  which  I  am  not  pR|tf»^>' 
admit  I  therefore  decline  to  grant  probate  oo  m^r.^. 
but  the  parties  are  at  liberty  to  propound  the  will 
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IN  LUNACY, 

UKDEK  •*THE  LUICACY  REGULATIOir  ACTT,  1862,* 


I,  RiCHAKO  BAieOK  WEffTBUKT,  LoM  Hij^  ChttZt- 
lellor  of  Great  Britam,  Do,  by  virtue  Mid  in  cxerciae  of 
he  powers  and  aothorities  in  this  behalf  veeted  in  me 
)7  "The  Lunacy  Regulation  Act,  1862,"  and  of  all  other 
)owers  and  authorities  enabling  me  in  tiiis  behalf,  Older 
tfi  follows : — 

I. 

IrUerpretatum, 

These  Orden  shall  be  read  and  construed  according  to 
he  interpretations  and  directions  contained  in  the  3rd, 
th,  5th,  and  6th  of  the  General  Orders  in  Lunacy,  dated 
th  Kovember,  1853. 

IL 
Fxteni  of  Orden. 

These  Orders  are  to  be  deemed  to  be  sul]geot  to  Taria- 
ion  by  Special  Order  of  the  Lord  Chancellor  or  the 
iords  Justices  of  the  Court  of  Appeal  in  Chsncexy  in 
ay  case,  amd  are  to  be  i^pUcable  (mly  when  there  may 
e  no  express  directions  contained  in  or  area,  by  any 
pecial  Order  concerning  any  of  tiie  aerenJ  auttexs  pro- 
ided  for  in  thes»  Orden^  or  so  far  assochdiracttaais  may 
ot  extend. 

in. 

Procedure  en  ApplioaHon*  mmder  SeelioM  12,  18,  and  15. 

AH  applications  in  pursuance  of  the  12th,  ISth,  and 
5th  Sections  of  the  ^id  Act  shall  be  made  by  petition 
o  the  Lord  Chancellor,  and  such  petitions  shall  be  sijnied 
»y  the  petitioner  and  be  attested  by  a  solicitor  of  the 
iigh  Court  of  Chancery,  and  may  be  in  the  form  set  out 
n  the  schedule  hereto,  subject  to  such  variations  as  the 
circumstances  of  the  case  may  require. 

IV. 

Notice  to  alleged  Tnsajie  Person. 

The  notice  to  the  alleged  insane  person  of  the  appHca- 
ion  for  an  Order,  in  pursuance  of  the  said  Sections,  or 
jither  of  them,  shall  he  by  service  on  him  personally  of 
L  copy  of  the  petition  with  a  notice  thereon  indorsed, 
iigued  by  the  petitioner  or  his  solicitor,  to  the  following 
effect : — 

"Mr.  A.  B, 

''Take  notice  that  a  petition,  of  which  a  copy  is 
.vithin  written,  was,  on  the  day  of  ,  presented  to 
:ho  Lord  Chancellor,  and  that  in  pursuance  thereof, 
^)rdurs  may  be  made,  on  the  ground  of  your  being  of 
insoiind  mind  and  incapable  of  managing  your  aflSirs, 
■or  the  purpose  of  rendermg  your  property  or  the  income 


thereof  anilable  for  the  momtenaace  or  benefit  of  your- 
self (ein^  your  famili/)  {or  for  corr^imjg  on  your  trade  or 
hueineu)  and  that  if  yon  intend  to  object  to  such  Orders 
being  made,  notice  of  such  objection  must  be  signed  by 
you  and  attested  by  your  solicitor,  and  filed  at  tne  office 
of  the  Registrar  in  Lunacy  at  his  office  in  Southampton 
Buildings,  Chancery  LBine,  London,  within  seven  days 
from  your  receipt  of  the  present  notice. 

<<  Dated  this         day  of 

"(Signed)  CD., 
"  (Or,)  IL  F., 
"  SoHcitixr  for  the  Petitioner,  C.  D." 

V. 

Mode  of  Service  and  Affidavit 

The  notice  under  the  last  preceding  Order  is  to  be 
served  on  the  allied  insane  person,  by  bein^  delivered 
to  him  personally.  And  an  affidavit  of  service,  statii^ 
particularly  the  time  and  place,  and  mode  of  service,  is 
to  be  filed  with  the  Registrar. 

VL 

Notice  to  he  Given  by  AUeged  Insane  Person  of  InUntion 

to  Object  to  Order. 

The  notice  of  objection  to  be  given  by  the  alleged 
insane  person,  in  pursuance  of  the  iVth  of  these  Orders, 
may  be  to  the  effect  following,  with  such  variations  as 
the  circumstances  may  require  (that  is  to  say) : — 

In  the  matter  of  A.  B.,  an  alleged  insane  person* 

"I,  Uie  above-named  A.  B.,  having  been  served  with  a 
notice  of  the  presentation  of  a  petition,  praying'  for  an 
Order  respectmg  my  properlnr,  on  the  ground  that  I  am 
of  imsound  mind  and  incapable  of  managing  my  affaira, 
do  hereby  give  notice  of  my  intention  to  object  to  such 
Order  bemg  made. 

day  of 

"A.  B." 


"  Dated  the 


"  Witness, 

"C.  D. 

**  Solicitor  for  the  above- ) 
named  A.  B.**  ) 

VII. 
Procedure  upon  Petition. 

The  Lord  Chancellor  or  Lords  Justices  may,  upon  con- 
sideration of  such  petition  and  the  evidence  in  support 
thereof,   either  make  an  Order    thereon    without  any 
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attendance  of  connsel,  solicitor,  or  partica,  or  direct  that 
the  petition  be  set  dovm  for  hearing,  or  may  direct  that 
the  petition  and  affidavits  be  referred  generally  to  the 
Masters  to  inquire  and  report  thereon,  or  may  refer  it  to 
the  Masters  to  make  any  particular  inquiry  respecting 
any  matter  to  which  the  petition  relates. 

VIII. 

In  case  of  the  petition  and  affidavits  being  referred 
^nerally  to  the  Masters  as  above  provided,  they  shall 
inquire  and  report  as  to  the  state  of  mind  and  condition 
of  the  alleged  insane  person,  and  if  they  find  that  he  is 
of  unsound  mind  and  incapable  of  managing  his  aflGurs, 
then  they  are  also  to  inquire  and  report  as  to  the  nature 
of  his  insanity,  of  what  his  fortune  consists,  and  the 
amount  of  his  income  ;  and  what  should  be  allowed  for 
his  maintenance,  and  out  of  what  fund,  and  to  whom  the 
same  should  be  paid,  and  as  to  any  other  matters  ma- 
terial to  be  considered  in  reference  to  the  Order  proposed 
to  be  made  on  the  petition,  and  in  making  such  inquiry, 
as  aforesaid,  as  to  the  state  of  mind  of  the  alleged  insane 
person,  the  Masters  may,  if  they  shall  consider  it  neces- 
sary, visit  the  alleged  insane  person,  or  require  him  to  be 
produced  before  them,  as  they  may  direct. 


IX. 

The  Masters  are  also  to  be  at  liberty  to  make  any 
inquiiy,  and  report  their  opinion  upon  any  matter  con- 
nected with  the  property,  or  the  maintenance  of  any  such 
insane  person,  or  the  maintenance  of  his  family,  as  they 
may  see  fit. 


The  reports  of  the  Masters,  under  these  orders,  shall, 
except  in  such  cases  as  are  mentioned  in  section  95  of 
"The  Lunacy  Regulation  Act,  1853,"  be  submitted  for 
confirmation  without  petition,  and  shall,  except  in  such 
cases  as  aforesaid,  contain  the  directions  consequential 
on  the  confirmation  thereof,  and  the  fiat  of  the  Lord 
Chancellor  or  Lords  Justices  thereon  shall  give  such 
reports  the  operation  of  Orders,  subject  to  such  other 
directions  and  provisions  (if  any)  as  the  Lord  Chancellor 
or  Lords  Justices  may  think  fit 


XL 

The  Masters  may,  if  they  deem  it  expedient  for  the 
better  prosecution  before  them  of  any  such  reference  as 
aforesaid,  direct  that  notice  of  the  proceedings  be  given 
to  any  of  the  next  of  kin  of  the  insane  person,  or  to  any 
other  person,  and  no  other  person  than  such  as  the 
Masters  shall  direct  to  be  served  with  notice  as  afore- 
said, shall  be  entitled  to  attend  on  the  reference  before 
them. 

XIL 
Practice  in  Lunacy  to  bo  followed. 

All  proceedings  respecting  the  matters  which  are  the 
subject  of  these  Orders  shaU,  except  as  herein  otherwise 
provided,  be  conducted  according  to  the  General  Orders, 
and  the  rules  and  practice  in  matters  in  Lunacy. 

Westbury,  C, 


SCH£DTJLE 
(Referred  to  in  Ilird  Order,) 
(fobx  of  petition.) 

In  the  matter  of  A.  B. ,  a  supposed  insane  peisr^ 

and  of 
The  Lunacy  R^ulation  Act,  1861 

To  the  Right  Honourable  the  Lord  Hibi  Csi5 

CELLOR  of  Great  Britain. 

The  humble  Petition  of  C.  3 ,  J 
,  and  £.  F.,  of 
Sheweth, 

That  A.  B.,  now  residing  at  is  e^'J 

has    for  last  been  of  Tmsonnd  im\  J 

incapable  of  managing  his  affidrs,  as  by  the  aiiii 
hereunto  annexed  appears. 

That  the  property  of  the  said  A.  B.  conastseitfe  i 
lowing  particulars,  that  is  to  say,  thesnmof  Svi  i-| 
per  Cent.  Consolidated  Bank  Annuities,  stinding  c  a 
name  of  the  said  A-  B.,  and  of  three  cotta^^ 
gardens  and  premises  attached  thereto,  at 
m  the  county  of  ,  producing  togetk'ia 

income  of  80^.  per  annum.  . 

That  the  said  A.  B.  is  a  bachelor,  and  has  no  &aff 
mother  living,  and  your  petitioner,  C.  D.,  ^^J^] 
brother  and  heir-at-law,  and  your  petitioner,  L  i , J 
sister  of  the  said  A.  B.,  and  that  the  names  and<fesfl 
tions  of  the  other  persons  who  would  be  entiW  'J 
estate  of  the  said  A.  B.,  under  the  statutes  fortfi? --^ 
bution  of  the  effects  of  intestates  in  case  l»  «^s  f 
intestate,  are  set  forth  in  the  affidavits  hereto  esa^- 

That  there  is  owing  to  ,  for  the  y^^^ 

ance  of  the  said  A.  B.,  the  sum  of  £  ■     ,  ^ 

Your  petitioners,  therefore,  humbly  p»y  y«irKi;^ 
that  theu-  costs,  charges,  and  expenses  of  \ksm^^ 
and  consequent  thereon,  may  be  ordered  to  w  »i^  ^ 

That  the  said  sum  of  3001.,  Three  per  Cent  C«j**; 
Bank  Annuities,  may  be  ordered  to  be  traasf^ 
the  proper  officer  of  the  Bank  of  England,  into  iff^ 
of  the  Accountant-General  of  the  Court  of  tlaa^;, 
trust,  in  the  matter  of  A.  B.,  an  insane  person,*- 
Lunacy  Regulation  Act,  1862.  . . .  u. 

That  a  sufficient  part  of  the  said  bank  f^f^^ 
so  transferred,  may  be  ordered  to  be  ^^^  ^{.^ 
amount  of  such  costs  when  taxed,  and  also  tw  ^] 
of  £  ;  and  that  out  of  the  proce^  ^^^  ^ 

sale  the  amount  of  such  costs,  when  taxed, «  ^ 
£        ,  may  be  ordered  to  be  paid.  .j  j^ 

That  the  dividends  of  the  residue  of  «»«j^_^.j 
annuities  may  be  paid  to  your  petitioners  a    ^ 
life  of  the  said  A.  B.,  or  untQ  further  order.         j 

That  your  petitioners  may  be  authonaed  to  i^  j  ^  j 
rents  of  the  said  cottages  during  the  life  of  we  a^,  ^ . 

That  the  said  dividends  and  rents  n^T^/fa 
your  petitioners  in  the  maintenance  of  tnesaw      j 

Or  that  such  other  order  may  be  maa«  » • "  ^ 
consider  expedient  for  the  purpose  of  rendenfln     | 
perty  of  the  said  A.  B.  available  for  his  vaua^ 
benefit. 

And  your  petitioners  will  ever  pray,  o^ 

CD 
EF 

Witness  to  the  signing  hereof  ) 
by  the  sud  C  D  and  £  F,  { 

Solicitor  of  the  High  Court  of  C^ 
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PKOBATE. 

(NON- CONTENTIOUS  BUSINESS.) 


A.11  Rules,  Orders,  and  Instructions  heretofore  made  and 
issued  for  the  District  Registrars  of  Her  Mi^esty's 
Court  of  Probate  in  respect  of  Non-contentious  Busi- 
ness shall  be  repealed,  on  and  after  the  second  day  of 
March,  1868,  except  so  far  as  concerns  any  matters  or 
things  done  in  accordance  with  them  prior  to  the  said 
day. 

The  following  Rules,  Orders,  and  Instructions  in  respect 
of  Non-contentious  Business  shall  take  effect  on  and 
after  the  second  day  of  March,  1863. 

Non-contentious  business  shall  include  all  common 
form  business  as  defined  by  the  "  Court  of  Probate  Act, 
1857,"  and  the  warning  of  caveats. 

1.  Application  for  probate  or  letters  of  administration 
may  be  made  at  the  principal  registry  in  all  cases.  Ap- 
plication may  also  be  made  at  a  district  registry  in  cases 
where  the  deceased,  at  the  time  of  his  death,  had  a  fixed 
place  of  abode  within  the  district  in  which  the  applica- 
tion is  made,  and  not  otherwise. 

2.  Such  applications  may  be  made  through  a  proctor, 
solicitor,  or  attorney,  or  in  person  by  executors,  and 
parties  entitled  to  grants  of  administration. 

3.  The  district  registrai:,  before  he  entertains  any 
application  for  probate  or  letters  of  administration,  must 
ascertain  that  tne  deceased  had,  at  the  time  of  his  death, 
a  fixed  place  of  abode  within  his  district. 

4.  The  district  registrar  is  not  to  allow  •probate  or 
letters  of  administration  to  issue  until  all  the  inquiries 
which  he  may  see  fit  to  institute  have  been  answered  to 
liis  satisfaction,  and  this  refers  more  particularlv  to 
applications  made  in  person  by  executors  and  otners. 
'Hie  district  registrar  is  notwithstanding  to  afford  as 
great  facility  for  the  obtaininf|^  grants  of  probate  or 
administration  as  is  consistent  with  a  due  regard  to  the 
prevention  of  error  or  fraud. 

5.  No  district  registrar  or  clerk  in  a  district  registry 
shall  directly  or  indirectiy  transact  business  for  himself 
or  as  the  proctor  or  solicitor  of  any.  other  person  in  the 
district  registry  to  which  he  has  been  appointed. 

As  TO  Probate  of  Wills  and  Codicils  akd  Lstters 
OF  Administration,  with  the  Will  [or  Will 
and  Codicils]  annexed,  where  the  Wills  axd 
Codicils  are  dated  after  318t  December,  1837. 

Execution  of  a  Will. 

6.  Upon  receiving  an  anplication  for  probate  or  letters 
of  adnunistration  with  tne  will  annexed,  the  district 
registrar  must  inspect  the  will  and  each  codicil,  and  see 
whether  by  the  terms  of  the  attestation  clause  (if  any)  it 
is  ^own  that  the  same  have  been  executed  in  accord- 
ance with  the  provisions  of  statutes  1  Vict  c.  26,  and 
15  Vict.  c.  24. 

7.  If  there  be  no  attestation  clause  to  a  will  or  codicil 
presented  for  probate,  or  if  the  attestation  clause  thereto 
be  insufficient,  the  district  registrar  must  require  an  affi- 
davit from  at  least  one  of  the  subscribing  witnesses,  if 
they  or  either  of  them  be  living,  to  prove  that  the  pro- 
visions of  1  Yict.  c.  26,  8.  9,  and  15  Vict  c.  24,  in 
reference  to  the  execution,  were  in  fact  complied  with  ; 
and  such  affidavit  must  be  engrossed  and  form  part  of 
the  probate. 

8.  If  on  perusing  the  affidavits  of  both  the  subscribing 
witnesses  it  appear  that  the  requirements  of  the  statute 
wer^  not  complied  with,  the  district  registrar  must  refuse 
probate. 

9.  If  on  perusing  the  affidavit  or  affidavits  setting  forth 


the  facts  of  the  case,  it  appear  doubtful  whether  the  will  or 
codicil  has  been  duly  executed,  the  district  registrar 
must  transmit  a  statement  of  the  matter  to  the  regis- 
trars of  the  principal  registry,  who  may  require  the 
parties  to  bring  the  matter  before  the  judge  on  motion. 

10.  If  both  the  subscribing  witnesses  are  dead,  or  if 
from  other  circumstances  no  affidavit  can  be  obtained 
from  either  of  them,  resort  must  be  had  to  other  persons 
(if  an^)  who  may  have  been  present  at  the  execution  of 
the  will  or  codicil ;  but  if  no  affidavit  of  any  such  other 
person  can  be  obtained,  evidence  on  affidavit  must  be 

Srocured  of  that  fact,  and  of  the  handwriting  of  the 
eceased  and  the  subscribing  witnesses,  and  also  of  any 
circumstances  which  may  raise  a  presumption  in  favour 
of  the  due  execution. 

Interlineations  wnd  AltercUions. 

11.  Interlineations  and  alterations  are  invalid  unless 
they  existed  in  the  will  at  the  time  of  its  execution,  or, 
if  made  afterwards,  unless  they  have  been  executed  and 
attested  in  the  mode  required  by  the  statute,  or  unless 
they  have  been  rendered  valid  by  the  re-execution  of  the 
will,  or  by  the  subsequent  execution  of  a  codicil  thereto. 

12.  When  interlineations  or  alterations  appear  in  the 
will  (unless  duly  executed,  or  recited  in  or  otherwise 
identified  by  the  attestation  clause),  an  affidavit  or  affida- 
vits in  proof  of  their  having  existed  in  the  will  before  its 
execution  must  be  filed,  except  when  the  alterations  are 
merely  verbal,  or  when  thev  are  of  but  small  importance, 
and  are  evidenced  by  md  initials  of  the  attesting 
witnesses. 

Erasures  and  Obliterations. 

13.  Erasures  and  obliterations  are  not  to  provail 
unless  proved  to  have  existed  in  the  will  at  the  time  of 
its  execution,  or  unless  the  alterations  thereby  effected 
in  the  will  are  duly  executed  and  attested,  or  unless 
thev  have  been  rendered  valid  by  the  re-execution  of  the 
will,  or  by  the  subsequent  execution  of  a  codicil  theretot 
If  no  satisfactory  eviaence  can  be  adduced  as  to  the  time 
when  such  erasures  and  obliterations  were  made,  and  the 
words  erased  or  obliterated  be  not  entirely  effaced,  but 
can  upon  inspection  of  the  paper  be  ascertained,  they 
must  form  part  of  the  probate. 

14.  In  ever^  case  of  words  having  been  erased  or 
obliterated  which  mif^ht  have  been  of  importance,  an 
affidavit  must  be  required. 

Deeds,  Ac,,  referred  to  in  a  Will, 

15.  If  a  will  contain  a  reference  to  any  deed,  paper, 
memorandum,  or  other  document,  of  such  a  nature  as  to 
raise  a  question  whether  it  ought  or  oug;ht  not  to  form  a 
constituent  part  of  the  will,  the  production  of  such  deed, 
paper,  memorandum,  or  other  document  must  be  re- 
quired, with  a  view  to  ascertain  whether  it  be  entitied  to 
probate ;  and,  if  not  produced,  its  non-production  must 
be  accounted  for. 

16.  No  deed,  paper,^  memorandum,  or  other  document 
can  form  part  of  a  will  unless  it  was  in  existence  at  the 
time  when  the  will  was  executed. 

Appearance  of  the  Paper. 

17.  If  there  are  any  vestiges  of  sealing  wax  or  wafers 
or  other  marks  upon  the  testamentary  papers,  leading  to 
the  inference  that  a  paper,  memorandum,  or  other  docu- 
ment has  been  annexed  or  attached  to  the  same,  they 
must  be  satisfactorily  accounted  for,  or  the  production  of 
such  paper,  memorandum,  or  other  document  must  be 
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required  ;  and,  if  not  produced,  its  non-production  must 
be  accounted  for. 

Married  WomatCs  Will, 

18.  In  granting  probate  of  a  mairied  woman's  will 
made  by  virtue  of  a  power  or  administration  with  such 
will  annexed,  the  power  under  which  the  will  pmiports 
to  haTB  been  made  must  be  specified  in  the  grant. 

CodieOi, 

19.  The  abore  rales  and  ordefs  req[>ectiBg  wilk  apply 
equally  to  codicils. 

20.  If  it  be  doubtful  whether  any  will  or  codicil  be 
entitled  to  probate,  or  whether  any  interlineation,  altera- 
tion, erasure,  or  obliteration  ought  to  prerail,  or  whether 
any  deed,  paper,  memorandum,  or  other  document  ought 
to  form  part  of  a  will  or  codicil,  or  if  any  doubt  arise  in 
consequence  of  the  appearance  of  the  paper,  or  on  anv 
other  point,  the  district  registrar  must  communicate  with 
the  registrars  of  the  principal  registry. 

Letters  of  Adminigtratum  with  Will  wimeaud. 

21.  The  right  of  parties  to  letters  of  administration 
with  the  will  annexed,  and  letters  of  administration  with 
^e  will  annexed  de  bonit  non,  depends  so  entirely  upon 
the  circumstances  of  each  particiuar  case  taken  hi  con- 
nection with  the  wording  of  the  will,  that  no  ^neral 
rules,  other  than  those  which  hare  obtained  a  judicial 
sanction,  can  be  laid  down  for  the  guidaaee  of  the  dis- 
trict registrars.  Whenever  the  right  of  the  parfr  apply- 
ing is  at  idl  questionable,  a  s^tement  of  the  case, 
accompanied  by  a  copy  of  the  will,  must  be  transmitted 
to  the  registrazs  of  the  principal  registry,  who  will  advise 
thereon. 


As  TO  Probate   of  Wilm,   Codicils,   ant>   Testa- 

MBNTARY    PAPBRS    RBLATINO   TO   PeBSONALTT,   AKD 
DATED  BEFORE  THE  IST  JaKUART,  1888. 

Sxeeuti^n  of  a  Will, 

22.  It  is  not  necessary  that  a  wiU,  codicil,  or  testa- 
mentaiy  paper  dated  before  the  Ist  January,  1888,  should 
be  si^ed  Dy  the  testator  or  attested  by  witnesses  to 
constitute  it  a  valid  disposition  of  a  testator's  personal 
properbr.  Although  neither  signed  by  the  testator  nor 
attested  by  witnesses,  it  mav  nevertheless  be  valid  ;  but 
in  such  cases  the  testator  s  intention  that  it  should 
operate  as  his  will,  codicO,  or  testamentary  disposition 
must  be  clearly  proved  by  circumstances. 

28.  A  will,  codicil,  or  testamentary  paper,  signed  at 
the  end  of  it  by  the  testator  and  attested  by  two  disin- 
terested witnesses  (although  there  be  no  clause  of  attes- 
tation) IB  prtnid  facie  entitied  to  probate. 

24.  lu  cases  where  a  will,  codicil,  or  testamentary 
paper  is  attested  by  two  witnesses,  such  witnesses  are 
not  required  to  have  been  present  with  the  testator  at 
^  same  time.  It  is  sufficient  if  the  testator  eabscribed 
his  name  or  made  his  mark  to  it  in  the  presence  of  one 
attesting  witness,  or  produced  it  with  his  name  already 
written  or  his  mark  already  made,  to  one  attesting  wit- 
ness, and  afterwards  produced  it  to  the  other  attesting 
witness,  provided  that  on  each  occasion  he  declared  it  to 
be  Ms  will,  codicil,  or  testamentary  disposition,  or  other- 
wise notified  his  intention  that  it  should  operate  as  such. 

25.  If  the  will,  codicil,  or  testamentary  paper  is  signed 
at  the  end  of  it  by  the  testator,  but  is  unattested,  and 
there  is  nothing  to  show  an  intention  that  it  should  be 
attested  by  witnesses,  the  affidavit  of  two  disinterested 
persons  to  prove  the  signature  to  be  of  the  handwriting 
of  the  testator  will  be  sufficient  to  entitle  the  paper  to 
probate. 


26.  If  the  will,  codicil,  or  testamentazy  paper  is  signed 
at  the  end  of  it  by  the  testator,  and  attested  by  one  wit- 
ness only,  and  there  is  nothing  to  show  the  testator  s 
intention  that  it  should  be  attested  by  a  second  witnas, 
the  affidavit  of  one  disinterested  person  to  prove  the  £^- 
nature  to  be  of  the  handwriting  of  the  testator  will  bt 
sufficient  to  entitle  the  paper  to  probate. 

27.  The  eiicurastanoe  of  a  person  befni^  named  as  an 
executor  m  the  will,  codicil,  or  testamentazr  paper,  or 
being  interested  as  a  l^tee  or  as  the  huaiband  or  wife  of 
a  lesatee  under  such  wifi,  oodidl,  or  tostanteotaiy  paper, 
renoered  him  or  her  incompetent  to  become  an  atliestio^ 
witness  to  it,  so  that  if  the  name  of  a  person  ao  interest^ 
appears  as  that  of  a  subscribing  witness  to  1±ie  wiU, 
cooicil,  or  testamentary  paper,  the  same,  ao  lar  ss  regards 
his  or  her  attestation,  must  be  considered  as  onsttest^d, 
and  his  or  her  evidence  in  support  thereof  will  be  insii- 
missible,  unless  he  or  she  shall  first  release  his  ot  Iter 
interest  thereunder. 

28.  The  will,  codicil,  or  testamentary  paper  ahoall 
appear  on  the  face  of  it  to  be  a  complete  doonmeat ;  if  as 
attestation  clause  or  the  word  "witnesses'*  appear 
written  at  the  foot  of  the  paper,  the  same  being  sa- 
attested,  or  if  the  paper  purport  on  the  face  of  it  to  be  & 
draft  of  a  will,  the  copy  of  a  will,  or  instructions  for  a 
will,  it  must  primd  facie  be  consid^ed  as  an  inconf  k£« 
paper,  and  not,  save  under  special  circomstaaoesy  entztleJ 
to  probate. 

Apptaramce  of  Paper, 

29.  Any  appearance  of  an  attempted  caneellatioii  of  a 
testamentary  paper  by  burning  tearin|^,  oblitttstiflii,  or 
otherwise,  ana  every  circumstance  leading  to  a  presump- 
tion of  abandonment  or  revocation  of  such  a  paper  on  '^ 
part  of  the  testator,  must  be  accounted  for  or  expkiiR'I 
by  affidavits.  In  such  eases  tiie  testamentasnr  paper  s&i 
tne  evidence  taken  in  support  of  it  should  be'tnuissintted 
to  the  registrars  of  the  pnndpal  registry. 

AUenUians  and  Interlimiemiums. 

SO.  Alterations  and  interlineations  made  by  the 
testator,  if  unattested,  are  to  be  proved  by  the  affida- 
vits of  two  persons  as  to  his  handwriting.  If  the  s-sr- 
are  in  the  nandwriting  of  any  person  other  thaa  t^.* 
testator,  it  will  suffice  to  prove  by  affidayit  that  ^^i 
alterations  and  interlineations  were  known  to  and  ^^ 
proved  of  by  the  testator.  Proof  by  affidavit  that  tb^y 
existed  in  the  paper  at  the  time  it  was  found  in  tht 
repositories  of  tne  testator  recentiy  after  his  death  nsj. 
under  circumstances,  suffice.  Alterations  and  interliaev 
tions  made  since  the  Slst  December,  1887,  are  subject  t^ 
the  provisions  of  1  Vict.  c.  29. 

Deeds,  <Sx.,  referred  to  in  a  WiU  or  annexed  to  a  WiK. 

31.  With  respect  to  deeds,  ]mperB,  memoranda,  •: 
other  documents  mentioned  in  a  testamentanr  iMfifr,  or 
appearing  to  have  been  annexed  or  attached  theretn,  ^- 
foregoing  rules,  orders,  and  instructions  as  to  wills  bnr- 
ing  date  since  the  81st  December,  1887,  will  apply. 

BepyMiealion  hy  Codicil. 

82.  A  will  made  before  the  Ist  of  Jannaiy,  1833,  s 
republished  by  a  subsequent  codicil  thereto  dnly  «i<- 
cuted. 


As  TO  Lettebs  of  Administration. 

33.  The  duties  of  the  district  registrar  in  ffraotizi; 
letters  of  administration  are  in  many  respects  uie  mid*. 
as  in  cases  of  probate.  In  both  cases  he  must  asorruin 
the  time  and  place  of  the  deceased's  death,  and  the  rsHoa 
of  the  property  to  be  covered  by  the  grant,  aad  see  tha: 
the  applicant  has  been  sworn  as  required  by  stihl^ 
55  Gko.  3,  c  184. 
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Nfiifiu  to  other  Nexi  of  Kin. 

34.  Wliere  administratiafi  is  applied  for  bf  one  or 
;ome  of  the  next  of  kin  only,  there  being  another  or 
)ther  next  of  kin  equally  estitled  thereto,  the  district 
egistrar  may  require  pfX)of  by  affidavit  or  statutory 
[eclaration  that  notice  of  such  applicatio&  has  been 
fivcn  to  such  other  next  of  kin. 

LimiUd  AdmimairaHont, 

S5.  Limited  administrations  are  not  to  be  granted 
Luless  every  person  entitled  to  the  general  grant  has  con- 
ented  or  renounced,  or  has  been  cited  and  failed  to 
ppear,  except  under  the  direction  of  the  judge. 

36.  No  person  entitled  to  a  general  grant  of  adminia- 
ration  of  the  personal  estate  and  effects  of  the  deceased, 
dll  be  permitted  to  take  a  limited  gnrnt,  except  mnder 
he  direction  of  the  judge. 

AdrndnitircUUms  tmder  SeeHon  73. 

37.  Whenever  the  Court  under  sect.  73^  appoints  an 
Alministrator  otiier  than  the  person  who,  prior  to  the 
•  Court  of  Probate  Act,  1857,"  would  have  been 
ntitled  to  the  grant,  the  some  is  to  be  made  plainly  to 
ppear  in  the  oath  of  the  administnitor,  in  the  lettsts  of 
dministration,  and  in  the  adBoiustratioa  bond. 

Grants  to  cm  Attorn^. 

38.  In  the  case  of  a  person  residing  out  of  Bnglsnd, 
dministration,  or  administration  with  the  will  annexed, 
nay  be  granted  to  his  attorney,  acting  under  a  power  of 
ttomey. 

Gravis  of  Administration  to  Guantians. 

39.  Grants  of  administration  may  be  mode  to  gaardians 
•f  minors  and  in&nts  for  their  use  and  benefit,  and 
lections  by  minors  of  their  next  of  kin  or  next  friend, 
B  the  case  may  be,  will  be  required ;  but  proxies  accept- 
3g  such  guartfianships  and  assignments  of  goardiaas  to 
oinors  will  be  dispensed  with. 

40.  In  all  cases  of  infants  (t.  e,,  under  the  age  of 
even  years)  a  guardian  must  be  assi^^aed  by  order  of  the 
iidge  or  of  one  of  the  registrora  of  the  principal  refflstry  ; 
he  registrar's  order  is  to  be  lounded  on  an  affidavit 
bowing  that  the  pn^sed  guardian  is  either  4e  faeto 
ext  of  kin  of  the  infants,  or  that  their  next  ot  kin 
'«  faelo  has  renounced  his  or  her  right  to  the  guar- 
ianshix),  and  is  consenting  to  the  assignment  of  the 
Topos<^  gnsurdion,  and  that  such  proposed  guardian  is 
eady  to  undertake  the  gnaxdianship. 

41.  Where  there  are  both  minors  and  in&nts,  the 
iiardian  elected  by  the  minors  may  act  fot  the  infants 
without  being  specially  assigned  to  them,  by  order  of  the 
udge  or  a  registrar  of  the  principal  registtT,  provided 
hat  the  olrject  in  view  is  to  take  a  gnmt.  If  me  otjeet 
»e  to  renounce  a  ^nt,  the  guardian  miist  be  speesuly 
3signed  to  the  mfants  by  older  of  the  judge  or  of  a 
egistrar  of  the  principal  registry. 

42.  In  all  cases  where  erants  of  administration  are  to 
»e  made  for  the  use  and  benefit  of  minors  or  infants, 
he  administrators  are  to  exhibit  a  dsdomtieu  on  oath 
•f  the  personal  estate  and  effects  of  the  deceased,  except 
chen  the  effects  are  sworn  under  tixe  vahie  of  twenty 
lounda,  or  when  the  adsdnistnitoTS  are  tiie  guardians 
ippointed  by  the  High  Cknirt  of  Chaneery,  or  other 
competent  Court,  or  are  the  testomentaay  gOBdioiis  of 
!:he  minors  or  infimts. 

Adminigtrator^s  Oath, 

43.  The  oath  of  admimstrators,  and  of  administrators 
vith  the  will»  is  to  be  so  worded  as  to  clear  off  all  per- 
;ons  having  a  prior  riffht  to  the  grant,  and  the  grant  is 
x>  show  on  the  face  of  it  how  the  prior  interests  have 
>ccn  cleared  off,  and  is  to  set  forth,  when  the  fact  is  so, 


that  the  party  applying  is  the  only  next  of  kin,  or  one 
of  tile  next  of  Ian,  of  the  deceased.  In  all  adminis- 
trations of  a  special  character  the  recitals  in  the  oath 
and  in  the  letters  of  administration  must  be  framed  in 
accordance  with  the  facts  of  the  case. 

Administration  Bonds, 

44.  Administration  bonds  are  to  be  attested  by  an 
officer  of  the  principal  registry,  by  a  district  registrar  or 
his  chief  clerk,  or  oy  a  commissioner  or  other  person 
now  or  hereafter  to  be  authorised  to  administer  oaths 
under  20  &  21  Vict.  c.  77,  and  21  &  22  Vict.  c.  95,  but 
in  no  case  ore  they  to  be  attested  by  the  proctor 
solicitor,  attorney,  or  agent  of  the  party  who  executes 
them.  The  sifn^ture  of  the  administrator  or  adminis- 
tratrix to  such  Donds,  if  not  taken  in  the  principal  or 
district  registry,  must  be  attested  by  the  same  person  who 
administers  the  oath  to  such  administrator  or  adminis- 
tratrix. 

45.  In  ordinary  cases  two  sureties  are  to  be  required, 
but  when  the  property  is  bond  fide  under  the  value  of 
fifty  pounds,  one  surety  only  may  be  taken  to  the  admi- 
nistration bond. 

46.  In  all  eases  of  limited  or  special  administfatiott 
two  sureties  are  to  be  required  to  the  administnition 
bond  (unless  the  administrator  be  the  husband  of  the 
deceased,  or  his  representative,  in  which  case  but  one 
surety  wiU  be  required),  and  tiie  bond  is  to  be  given  in 
double  the  amount  of  the  property  to  be  placea  in  the 
possession  of  or  dealt  with  by  the  administrator  by  means 
of  the  grant.  The  alleged  value  of  such  property  is  to 
be  verified  by  affidavit  if  required. 

47.  The  administration  bond  is,  in  all  cases  of  limited 
or  special  administrations,  to  be  prepared  in  the  district 
registry. 

48.  The  district  registrars  are  to  take  care  (as  far  as 
possible)  that  the  suretieB  to  administration  bonds  are 
responsible  persons. 

Xustifkatiion  of  Sureties. 

49.  VThen  any  person  takes  letters  of  admimstratiott 
in  default  of  the  appearance  of  persons  cited,  but  not 
personally  served  with  the  citation,  and  when  any  person 
takes  letters  of  administration  for  the  use  and  benefit  of 
a  lunatic  or  person  of  unsound  mind,  unless  he  be  a 
committee  appointed  by  the  Court  of  Chancery,  a  decla- 
ration of  the  personal  estate  and  effects  of  the  deceased 
"must  be  filed  in  the  registry,  and  the  sureties  to  tixe 
administration  bond  must  jus^y. 


Qevkkal  Evles  Airi>  Ordkbs  won  tbb  Diffnuor 

Seoisttbabs. 

Last  Wills. 

50.  The  district  registrar  is  not,  in  any  case  in  which 
a  will  apparently  duly  executed  has  been  produced  to 
him  for  pvobale  or  for  administration  with  the  will 
annexed,  to  gnnl  probate  of  taxj  former  i^  or  odmi- 
nistratioai  witn  any  former  will  annexed,  or  odministtatioit 
to  the  deceased,  as  having  died  intestate,  witho«t  on 
order  of  the  judi;e  or  of  one  of  the  registrars  of  the  niiii* 
cipal  registry,  showing  that  the  last  will  is  not  entitled 
to  probate.  In  the  absence  of  such  order  the  .district 
re^pstrar  is  to  comaaunicate  with  the  zsgisteis  of  the 
pnndpal  reg^stiy. 

Tune  of  Issuing  Grant. 

51.  No  probate  or  letters  of  administration,  with  the 
will  annexed,  shall  issue  uBtU  after  the  lapse  of  seven 
days  from  the  death  of  the  deceased,  unless  under  the 
direction  of  the  jud^,  or  by  order  of  one  of  the  registrars 
of  the  principal  registry. 

52.  No  letters  of  adim'nistration  shall  issue  until  after 
the  lapse  of  fourteen  days  irom  the  dsath  of  the  deceased. 
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unless  under  the  direction  of  the  judge,  or  by  order  of 
one  of  the  registrars  of  the  principal  registry. 

63  In  every  case  where  probate  or  administration  is, 
for  the  first  time,  applied  for  after  the  lapse  of  three 
years  from  the  death  of  the  deceased,  the  reason  of  the 
delay  is  to  be  certified  by  the  practitioner  to  the  district 
registrar.  Should  the  certificate  be  unsatisfactory,  or  the 
caae  be  one  of  personal  application,  the  district  re&str^ 
is  to  require  an  affidavit,  or  to  communicate  with  the 
registrars  of  the  principal  registry. 

Filling  up  Grant. 
54    Every  grant  of  probate  or  of  letters  of  administra- 
tion issued  from  a  district  registry  is  to  be  filled  up 
therein,  and  any  former  grant  which  has  been  revoked 
or  has  ceased  is  to  be  cleared  oflf  therein. 

Notices  of  Applications, 

66  Notices  of  applications  for  grants  of  probate  or 
administration  with  the  will  annexed,  tonsmitted  by 
the  district  registrar  to  the  registrars  of  the  principal 
reiristrv.  are  to  contain  (in  addition  to  the  particulars 
3ified  in  sect  49,  of  the  "Court  of  Probate  Act, 
1857  ")  an  extract  of  the  words  of  the  wUl  or  codicU  by 
which  the  appUcant  has  been  appointed  executor,  or  of 
the  words  (ii  any)  upon  which  he  founds  his  claim  to 
such  administration.  ,  -  ^,    ^v 

5Q  Notices  of  application  are  to  set  forth  the  names 
and  interests  of  all  persons  who,  according  to  the  practice 
of  the  Court,  would  have  a  prior  right  to  the  applicant, 
and  to  show  how  such  prior  right,  are  cleared  off.  In 
case  the  persons  or  any  of  them  have  renounc^,  the  date 
of  his  or  her  renunciation  must  be  stated.  If  the  appli- 
cant claims  as  the  representative  of  another  person,  the 
date  and  particulars  of  the  grant  to  him  must  appear. 

Oath  of  Executors  and  Administrators. 

67  The  usual  oath  of  administrators,  as  well  as  that 
of  executors  and  administrators  with  the  will,  "  to  be 
subscribed  and  sworn  by  them  as  an  affidavit,  and  then 

filed  in  the  registry.  •  i      v    -i.  j 

68  The  draft  oaths  to  lead  grants  of  special  or  limitc^ 
probate  or  administration  with  or  without  the  wiU 
annexed  are  to  be  transmitted  by  the  district  registrar 
to  the  registrars  of  the  principal  registry,  in  order  to 
their  being  settled,  and  no  special  or  limited  (put  is  to 
issue  until  the  draft  oath  to  lead  the  same  has  been 
settled  by  a  registrar  of  the  principal  registry. 

Identity  of  Parties, 

69  The  district  registrars  may,  in  cases  where  they 
deem  it  necessary,  require  proof,  in  addition  to  the  oath 
of  the  executor  or  administrator,  of  the  identity  of  the 
deceased,  or  of  the  party  applying  for  the  grant. 

Testamentary  Papers  to  be  Trutrked. 

60    Every  will,  copy  of  a  will,  or  other  testamentary 

paper,  to  which  an  executor  or  administrator  with  the 

wU  is  sworn,  must  be  marked  by  such  executor  or 

administrator  and  by  the   person  before  whom  he  is 

sworn. 

RentmciiUions. 

61.  No  person  who  renounces  probate  of  a  will  or 
letters  of  atoinistration  of  the  personal  estate  and  effects 
of  a  deceased  person  in  one  character  is  to  be  allowed  to 
take  a  representation  to  the  same  deceased  in  another 
character. 

Revocaiim  and  Alteration  of  GraiUs. 

62.  Grants  of  probate  or  letters  of  administration  can 
only  be  revoked  by  order  of  the  judge,  or  of  one  of  the 
registrars  of  the  prmcipal  registry. 

68.  No  grant  of  probate  or  letters  of  administration  is 
to  be  altered  by  a  &trict  registrar,  without  an  orrfer  of 


a  registrar  of  the  principal  registry  having  Wn  pr~ 
viously  obtained.  In  caae  the  BSme  of  the  taUUr  r 
intestate  requires  alteration,  the  notice  of  appU-ati  a 
must  be  renewed,  and  the  alteration  ordered  i«  no:  i*  - 
made  by  the  district  registrar  until  the  usual  cerri  /^ 
on  such  notice  has  been  received  from  the  priac.^J 

registry. 

Affidavits. 

64.  Every  affidavit  is  to  be  drawn  in  the  fiMi^snu, 
and  the  addition  and  true  place  of  abode  of  eTayJr 
ponent  Tnft>»"g  it  is  to  be  inserted  therein. 

65.  In  every  affidavit  made  by  two  or  man  p?is--> 
the  names  of  the  several  persons  making  it  we  tD  -? 
written  in  the  jurat 

66.  No  affidavit  will  be  admitted  in  any  matter  m  - 
Court  of  Probate  of  which  any  material  nart  is  wntt«  ; 
an  erasure,  or  in  the  jurat  of  which  there  is  m  mH 
Hneation  or  erasure.  . 

67.  Where  an  affidavit  is  made  by  any  person  wj-- 
blind,  or  who,  from  his  or  her  signature  or  oikr^F, 
appeara  to  be  iUiterate,  the  district  re^stmr,  conu'^v 
sioner,  or  other  authority  before  whom  such  mh^--: 
made,  is  to  state  in  the  jurat  that  the  affidavit  w^jr^ii 
in  the  presence  of  the  person  making  the  same,  an.' ii^ 
such  peraon  seemed  perfectly  to  understand  the  ai'.. 
and  a6o  made  his  or  her  mark,  or  wrote  his  or  her  ^^ 
ture,  in  the  presence  of  the  district  registiw,  ^oan^ 
sioner,  or  other  authority  before  whom  the  affidavtm 

made.  v  i  ■  • 

68.  No  affidavit  is  to  be  deemed  sufficient  tIuI:^^^ 
been  sworn  before  the  party  on  whose  behalf  iBesae^  ^^ 
offered,  or  before  his  proctor,  solicitor,  or  attmey,  •-. 
before  a  partner  or  clerk  of  his  proctor,  soUawt. 
attorney.  ,  a... 

69.  Proctors,    solicitors,   and    attorneys,  and  i-- 
clerks  respectively,  if    acting  for  any  other  pr»  - 
soUcitor,  or  attorney,  shaU  be  subject  to  the  w^- 
respect  of  takiuff  affidavits  which  are  apphcable  to  ^ 
in  whose  stead  they  are  acting.  j  v  ,  -> 

70.  In  every  case  where  an  affidavit  is  made  ^T » ■;• 
scribing  witness  to  a  will  or  codicil,  s^^J.^^Xl^ 
witness  shall  depose  as  to  the  mode  in  which  vx 
will  or  codicil  was  executed  and  attested.  ^ 

71.  The  district  r^trars  are  not  to  allow  anv  ^^-^ 
davit  to  be  filed  (unless  with  the  concurrence  ^  '- 
registrars  of  the  principal  registry)  which  is  not  a . 
and  legibly  written,  or  m  which  there  is  any  mt^  ,^ 
tion,  the  extent  of  which  at  the  time  the  affida'i'  " 
made  is  not  clearly  shown  by  the  initials  oi  iw  - 
missioner,  or  other  person  before  whom  it  was  swois. 
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Caveats, 

72.  Any  person  intending  to  oppose  the  iasoj^'l! 
grant  of  probate  or  letters  of  administration  must,  ti- 
peraonaJhr  or  by  his  proctor,  solicitor,  or  ***°^*'^;^1^ 
a  caveat"  in  the  prmcipal  registry,   or  in  tne  i  i 
district  registry.  .    .     ,,,.. 

78.  A  caveat  shall  bear  date  on  the  day  it  w  «"'  ^  .^ 
and  shall  remain  in  force  for  the  space  of  six  wv-^ 
only,  and  then  expire  and  be  of  no  effect ;  hi* 
may  be  renewed  from  time  to  time.  j 

74.  The  district  registrar  shall,  immediatei.vnp;^^ 
caveat  being  entered,  send  a  copy  thereof  to  th«"v-  :, 
of  the  principal  registry,  and  also  to  the  wgistw^^J .; 
other  district  in  which  it  is  alleged  the  deceased  i^^. 
at  the  time  of  his  death,  or  in  which  he  is  kio  - 
have  had  a  fixed  place  of  abode  at  the  tiine ' 

death.  .       .v^  .li: 

76.  No  caveat  shall  affect  any  grant  maUe  on  ^^ . 
on  which  the  caveat  is  entered,  or  on  the  day  o     ^ 
notice  is  received  of  a  caveat  having  been  onterw 
principal  registry.  .   .   ,  jc 

76.  Caveats  shall  be  warned  from  the  pnnoP  ^* " 
only. 
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77.  After  a  caveat  has  been  entered,  the  district 
registrar  is  not  to  prodl^d  with  the  grant  of  probate  or 
administration  to  which  it  relates,  until  it  has  expired  or 
been  subducted,  or  until  he  has  received  notice  from  the 
principal  registry  that  the  caveat  has  been  warned  and 
no  appearance  given,  or  that  the  contentious  proceedings 
consequent  on  the  caveat  have  terminated. 

78.  The  further  rules  in  respect  to  caveats  will  be 
found  in  the  **  Rules,  Orders,  and  Instructions  for  the 
Registrars  of  the  Principal  Registry. " 

Citations  and  Suhpcenas. 

79.  Citations  and  subpoenas  can  be  issued  from  the 
principal  registry  only,  and  the  rules  applicable  to  them 
will  be  found  in  the  **  Rules,  Orders,  and  Instructions 
for  the  Registrars  of  the  Principal  Registry. " 

80.  No  grants  are  to  issue  from  a  district  registry  after 
a  citation  without  the  production  of  an  office  copy  of 
the  decree  or  order  of  the  judge,  or  of  one  of  the 
registrars  of  the  principal  registry  authorising  the  same. 

Blind  and  Illiterale  Testators. 

81.  The  district  registrars  are  not  to  allow  probate  of 
the  will,  or  administration  with  the  will  annexed,  of  any 
blind  or  obviously  illiterate  or  ignorant  person,  to  issue, 
unless  they  have  previously  satisfied  themselves  that  the 
said  will  was  read  over  to  the  testator  before  its  execution, 
or  that  the  testator  had  at  such  time  knowledge  of  its 
contents.  When  such  information  is  not  forthcoming, 
the  district  registrars  are  to  communicate  with  the 
registrars  of  the  principal  registry. 

Alterations  in  GhrantSf  dtc. 

82.  Whenever  the  value  of  the  personal  estate  and 
effects  of  a  deceased  person  is  re-sworn  under  a  different 
amount,  or  any  alteration  is  made  in  a  grant,  or  a  re- 
nunciation is  filed,  notice  of  such  re-swearmg,  aiiteration, 
or  renunciation  is  without  delay  to  be  forwarded  by 
the  district  registrar  to  the  registrars  of  the  principal 
registry  ;  but  no  fee  shall  be  payable  in  respect  of  any 
such  notice. 

Lists  of  Grants. 

83.  The  lists  of  grants  of  probate  and  administration 
required  to  be  furuished  by  the  district  registrars  under 
section  51  of  the  **  Court  of  Probate  Act,  1857,"  are  to 
be  furnished  on  the  first  and  every  other  Thursday  in 
the  month,  and  are  to  contain  the  name  of  the  registry 
in  which  each  mnt  was  made  ;  and  the  christian  and 
surname  of  each  testator  and  intestate. 

84.  Every  such  list  of  grants  furnished  by  the  district 
registrar  is  to  be  accompanied  by  a  copy  of  the  record  of 
each  grant  mentioned  in  it.  The  record,  besides  stating 
the  necessary  particulars  of  the  grant  to  whdch  it  refers, 
is  to  contain  the  place  and  time  of  deaUi  of  the  testator 
or  intestate ;  the  names  and  description  of  each  executor 
or  administrator  ;  the  date  of  each  grant ;  and  the  sum 
imdcr  which  the  value  of  the  personal  estate  and  effects 
is  sworn,  and  in  cases  of  administrations  the  names  and 
description  of  the  sureties. 

85.  Within  four  days  from  the  end  of  each  month 
each  district  registrar  is  to  forward  to  the  principal 
registry  a  return,  arranged  alphabetically,  of  all  grants 
of  probate  or  letters  of  administration  passed  at  his  dis- 
trict registry  during  the  preceding  month. 

Grants  for  Property  in  the  United  Kingdom,  <fcc. 

86.  Whenever  a  grant  of  probate  or  of  letters  of  ad- 
ministration is  made  under  statute  21  &  22  Vict.  c.  56,  for 
the  whole  |)er8onal  estate  and  effects  of  a  deceased  person 
within  the  United  Kingdom,  it  must  appear  by  the  affi- 
davit made  for  the  Inland  Revenue  Office  that  the 
testator,  or  intestate,  died  domiciled  in  England,  and 
that  he  was  possessed  of  personal  estate  in  Scotland 
other  than  that  excluded  by  22  &  23  Vict,  t .  80,  and  th 
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value  ich  personal  estate  must  bo  separately  stated 
suiidavit.     In  case  any  portion  of  the  personal 
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estatolii  Ireland,  a  separate  affidavit  and  schedule 
must  i  be  filed.  Upon  all  such  grants  a  note  or 
memdlum  must  also  be  written  and  signed  by  the 
districegistrar  to  the  effect,  that  the  testator  or  m- 
testatlBd  domiciled  in  England. 

87.  ants  of  probate  and  administration  made  m 
Ireland  confirmations  granted  in  Scotland,  must  be 
taken  the  principal  remstry,  and  not  1%  a  district 
regis!  to  be  sealed  with  the  seal  of  the  Court  of  Pro- 
bate,' order  to  the  same  having  force  and  effect  in 
Engli. 

Notices  to  Q^een*s  Proctor. 

88;i  all  cases  where  application  is  made  for  letters  of 
admiration  (with  or  witiiout  a  will  annexed)  of  the 
goodf  a  bastard  dying  a  bachelor  or  a  spinster,  or  a 
wid<r  or  widow  without  issue,  notice  of  such  applica- 
tioato  be  given  to  Her  Majesty's  Procurator  General 
(or  'case  the  deceased  died  domiciled  within  the 
Dud  of  Lancaster,  to  the  solicitor  for  the  duchy  in 
Loiji),  in  order  that  he  may  determine  whether  he 
willterfere  on  the  part  of  the  Crown  ;  and  no  grant  is 
to  lissued  until  the  officer  of  the  Crown  has  signified 
thojurse  which  he  thinks  proper  to  take. 

g  In  the  case  of  persons  dying  intestate  without  any 
knti  relation,  a  citation  must  be  issued  from  the 
priipal  registry  against  the  next  of  kin,  if  any  ;  and 
all  Tsons  having  or  pretending  to  have  any  interest  in 
th^ersonal  estate  of  the  deceased.  See  the  "  Rules, 
Oirs,  and  Instructions  for  the  Registrars  of  the 
Pttipal  Registry." 

Transmission  of  Papers. 
1  When  motions  are  to  be  made  before  the  judge  in 
Colt,  with  regard  to  any  application  for  probate  or 
adinistration  at  a  district  registry,  the  district  regis- 
tr4s  to  transmit  all  original  papers  and  documents  to 
thirincipal  registry,  and  the  same,  after  the  directions 
ofie  Court  have  been  taken,  will,  on  the  application 
e  parties,  be  returned  to  the  district  registrar  to- 
r  with  an  office  copy  of  the  decree  of  the  judge. 
Original  papers  are  also  to  be  forwarded  to  the  prin- 
registry  whenever  an  inspection  of  them  is  neces- 
in  order  to  enable  the  registrars  to  answer  the  ques- 
-.8  submitted  to  them  by  the  district  registrar. 
$2.  Original  papers  and  documents  may  oe  transmitted 
the  district  registrars  to  the  reristrars  of  the  principal 
istry  through  the  post-office.     Such  letters  or  packets 
to    be    superscribed   with    the    words,    **0n   Her 
jesty's  Service,"  and  may  be  registerec^  if  thought 
ttcessary. 
i  Probate  Copies  of  Wills. 

93.  The  district  registrar  is  to  take  care  that  the 
dbpies  of  wills  and  affidavits  to  be  annexed  to  the  pro- 
kte  or  letters  of  administration  are  fairly  and  properly 
Written,  and  is  to  reject  those  which  are  otherwise. 

Office  Copies. 

94.  Office  copies  of  wills,  and  other  documents  fur- 
nished in  a  district  registry,  will  not  be  collated  with 
the  original  will  or  other  document,  unless  specially 
required.  Every  copy  so  required  to  be  examined,  shall 
be  certified  under  the  hand  of  the  district  registrar  to  be 
an  examined  copy. 

95.  The  seal  of  the  court  is  not  to  be  affixed  to  any 
office  copy  of  a  will,  or  otlier  document,  unless  the  same 
has  been  certified  to  be  an  examined  copy. 

Attendances  vnth  Documents, 

96.  If  a  will  or  other  document  filed  in  a  district 
registry  is  required  to  be  produced  at  any  place  within 
three  miles  of  that  registiy,  application  must  be  made 
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for  that  purpose  not  later  than  the  day  pnoiuly  to 
that  named  ror  its  prodnctioiL 

97.  If  a  will  at  other  docmnent  filed  in  district 
registry  is  required  to  be  produced  at  any  pla  beyond 
the  aboye  di^nce,  application  must  be  mad4br  that 
purpose  in  sofficient  time  to  allow  for  mmag  and 
examining  a  copy  of  such  will  ot  other  doenmit  to  be 
deposited  in  its  place. 

•    J)mUfid  and  l>ifficM  Caua. 

^.  The  district  registrars  ore  in  every  ease  (  doubt 
or  diifieulty  to  commnnieaite  with  the  registiai  of  the 
principal  registry. 

Taxik<}  Btixs  or  CkMTs. 

09.  All  bills  of  costs  axe  to  be  referred  to  the  r^fstrars 
of  the  piincipol  registry  for  taxation,  aitd  no^ecial 
order  shall  be  reqsireid  lor  the  parpoee. 

100.  The  rales  in  respect  to  taxing  bills  of  co^  will 
be  found  Sa.  .the  "  Bules,  Orders,  and  Instnictks  fat 
the  Registiars  of  the  Principal  Registxy." 


RULES>  ORDERS,  AKD  ESTSTRtTCfnOKS  ASTO 
F£BSONAL  APPLICATION& 

Fob.  0&AMT8  01"  Pbobatx  or  LvrrESs  or  Adikis- 

TBATION    IN    THK    DISTRICT    ReOISTRIXB    JLTTMOSb 

TO  THS  Court  of  Probate. 

1.  Persons  wishing  to  obtain  crants  of  probafc  or 
letters  of  admimstraoon  without  tne  intervention  of  a 
proctor,  solicitor,  or  attorney,  must  apply  at  the  ditrlct 
registry  in  person,  and  not  by  letter. 

2.  No  such  appliesAion  will  be  recced  thiDu^  an 
agent  of  any  kind  (whether  ptdd  or  unpaid). 

8.  The  applications  of  p«ties  who  are  attended  by  a 
penon  acting  or  appearing  to  aet  as  their  adtviaer  ii  the 
matter  will  not  be  estertamed. 

4.  An  fees  are  to  be  paid  in  advance  in  Probttte  Court 
stamps. 

5.  An  application  which  has  in  the  ikret  izfttttltce  been 
made  tbroi^h  a  proctor,  solicitor,  or  attorney,  cannot  be 
afterwards  treated  as  a  personal  application. 

6.  Appficattons  for  grants  of  probate  or  adttinlatrHttoA 
in  cases  which  hare  already  been  before  tha  Court  (on 
motion  or  otherwise)  will  not  be  entertained  as  peraoaid 
applications,  but  must  be  fflide  throo^  a  proetor, 
solicitor,  or  attorney. 

7.  ^henerer  it  becomes  neoessaty,  in  the  course  of 
proceeding  with  a  personal  application,  to  obtain  the 


directions  <^  the  Courts  the  apj^lication  will  not  be  pro- 
ceeded with,  but  must  be  placed  fllihe  hands  of  &  proctor, 
solicitor,  or  attorney. 

8.  The  papers  neoessa^  to  lead  the  gnnt  applied  far 
will  be  prepared  in  the  (ustrict  registry.  An  applicazkt 
is,  however,  at  liberty  to  l»ing  such  papers^  or  any  of 
them,  filled  up,  bui  nU  awofm  to,  and  the  same,  if  correct, 
may  be  received  (the  usual  fee  for  perusal  beinff  charged  K 
All  further  papers  which  may  be  required  will  be  drawn 
in  the  district  registry.  Testamentary  papers  once 
deposited  in  the  (ustrict  registry  will  not  be  given  out 
unless  under  special  dremnstonoes,  and  by  permission  ot 
a  registrar  of  tne  principal  registry. 

9.  When  it  is  necessary  to  administer  an  oath  or  take 
an  affirmation,  the  party  shall  be  sworn  or  affimwd  befon 
some  proper  aatbonty  of  the  principal  regpstnr,  or  of  a 
district  re^try,  umess  otherwise  permitted  by^  the 
district  registrar. 

10.  Every  applicant  for  a  first  grant  of  probate  or 
letters  of  administration  must,  if  required  by  the  district 
registrar,  produce  a  certificate  of  the  death  or  burial  of 
the  deceased,  or  give  a  satisfiMstory  reason  for  the  non- 
production  thereof. 

IL  The  district  registrar  may  require  in  lyiy  caae 
he  sees  fit  a  reference  to  some  person  of  pooition  or 
character,  to  establish  the  identity  of  the  appucanta. 

12.  The  enorossmentsof  wiUsand  testamentarr  papers 
are  to  be  made  in  the  district  ngistry,  from  wiuch  the 
grant  is  to  issue. 

13.  Every  applicant  for  a  grant  of  probate  or  letters  of 
administration  shall  give  under  his  or  her  hand  a  sche- 
dule of  the  property  to  be  affected  by  the  grant  in  the 
form  hereunto  annexed,  marked  A.  (The  neoeasazy 
forms  will  be  provided  in  the  dis^ct  registry. ) 

14.  Legid  advice  is  not  to  be  given  to  appficants,  either 
with  respect  to  the  property  to  be  included  in  the  above- 
mentioned  schedule,  or  upon  ajij  other  matter  connected 
with  the  application,  ana  the  district  registrar  is  only  to 
be  held  responsible  for  embodying  in  a  proper  form  the 
instructions  given  to  Mm,  but  he  will,  as  &r  as  prac- 
ticable, assist  appUcants  by  giving  them  information  and 
directions  as  to  tne  course  which  they  must  pursue. 

15.  A  receipt  or  acknowledgment  of  each  application 
will  be  handed  to  the  applicant,  and  the  prodnctum  of 
such  receipt  will  be  required  of  the  person  who  attends 
to  obtahi  the  grant  when  completed. 

16.  No  clerk  or  officer  oi  the  district  registiy  is  tt* 
become  surety  to  any  administration  bond. 

17.  AH  administration  bonds  in  cases  of  penonal  sppG- 
cations  are  to  be  executed  in  the  district  registi^  raaiong 
the  grant,  or  in  some  other  registiy  belonging  to  the 
Court  of  Probate,  unless  otherwise  permitted  by  the 
oiainct  n^gucrar. 
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